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PREFACE. 


The  decisions  made  by  the  Board  of  Contract  Adjustment  of  the 
War  Department  may  be  said  to  be  the  interpretations  of  the  law 
and  of  the  orders  and  regulations  laid  down  by  the  Secretary  of  War 
for  the  adjustment  of  his  contracts  after  the  armistice  of  November 
11, 1918.  In  order  that  these  decisions  may  be  the  more  easily  under- 
stood, this  preface  and  the  attached  orders  and  circulars  are  here 
inserted  in  the  first  volume.  In  many  cases  where  a  contract  was 
found  by  the  Board  to  have  been  made  within  the  tenps  of  the  act  of 
March  2, 1919,  the  contract  was  formulated  and  certified  but  no  deci- 
sion was  written.  Hence  the  great  preponderance  of  decisions  here 
printed  which  deny  relief. 

As  there  was  no  uniform  policy  at  first  in  the,  drawing  of  disposi- 
tion clauses  in  decisions,  they  have  generally  been  omitted  from  the 
printed  reports  of  all  cases  prior  to  page  566  of  this  volume. 
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1.  THE  JURISDICTION  OF  THE  SECRETARY  OF  WAR  TO  SETTLE 
CONTRACTS  AND  OVER  CLAIMS,  DOUBTS,  AND  DISPUTES 
ARISING  OUT  OF  WAR  DEPARTMENT  CONTRACTS  WHETHER 
DURING  PERFORMANCE  OR  UPON  SUSPENSION  OR  TERMI- 
NATION. 

Under  section  3744  of  the  United  States  Revised  Statutes,  contracts 
must  be  in  writing  and  signed  at  the  end  by  both  parties.  The  pro- 
visions of  this  statute  as  to  reducing  the  agreement  to  writing  and 
both  parties  signing  one  instrument  are  in  the  nature  of  a  statute  of 
frauds  and  are  for  the  protection  of  the  United  States  only  {Nev) 
York  &  Porto  Rico  Steamship  Go.  v.  United  States^  239  U.  S.  88 ; 
St.  Lotds  Hay  dk  Grain  Compam^y  v.  United  States^  191  U.  S.  169). 
Failure  to  comply  with  them  will  not,  therefore,  prevent  the  United 
States  from  enforcing  the  contract.  The  requirements  of  the  statute 
as  to  the  execution  of  an  affidavit  of  disinterestedness  and  filing  in 
the  Returns  Office  are  held  liot  to  effect  the  enforceability  of  the  con- 
tract. {Clark  V.  United  States^  95  U.  S.  539.)  The  effect  is,  how- 
ever, to  immediately  divide  War  Department  contracts  into  two 
classes;  those  executed  in  compliance  with  the  statute,  sometimes 
called  formal,  and  those  not  so  executed,  often  called  informal.  With 
the  former  are  to  be  classified  those  contracts  which  are  made  in 
accordance  with  the  amendments  to  that  act,  namely,  those  made 
under  section  6853  of  the  Compiled  Statutes,  which  provides  that 
contracts  involving  an  amount  not  in  excess  of  $500  may  be  made  in 
the  manner  common  among  business  men,  and  those  made  under  sec- 
tions 6863a,  6853b,  6853c,  and  6854  of  the  Compiled  Statutes,  which 
amend  both  the  preceding  acts,  and  provide  generally  that  all  con- 
tracts of  the  Quartermaster  General,  Chief  of  Ordnance,  Surgeon 
General,  and  Chief  Signal  Officer  to  be  performed  in  not  more  than 
60  days  or  involving  payment  not  exceeding  $500,  may  be  entered 
into  under  such  regulations  as  may  be  prescribed  by  those  bureau 
chiefs.  The  distinction  is  further  emphasized  by  the  principle  that 
any  agreement  is  invalid  unless  it  be  on  sufficient  consideration,  or, 
as  sometimes  stated,  to  the  interest  of  the  United  States  to  make  it. 
The  Secretary  of  War  could  not,  therefore,  by  a  supplemental  agree- 
ment cure  the  informality  of  the  contract,  for  the  contract  was  al- 
ready enforceable  against  the  contractor  and  it  would  not  be  to  the 
interest  of  the  United  States  to  give  him  rights  to  enforce  it  against 
the  Government  unless  he  gave  something  more  in  return.  The  only 
rights  of  the  contractor  on  such  an  informal  contract  would  seem  to 
be  on  a  quantum  valebat  or  meruit  for  property  or  services  actually 
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delivered  to  and  accepted  by  the  United  States.  Such  implied  con- 
tracts are  not  shut  off  by  Revised  Statutes  3744  and  the  amendments. 
{Clark  V.  Vrdted  States,  95  U.  S.  539.)  In  order  to  remedy  this  dis- 
ability, which  applied  to  great  niunbers  of  war  contracts,  the  act  of 
March  2,  1919,  hereafter  discussed  was  passed. 

(a)  Formal  contracts  executed  in  the  manner  prescribed  by  section 
3744  of  the  Revised  Statutes  and  amendments. 

The  power  of  the  Secretary  of  War  and  heads  of  other  depart- 
^  ments  to  make  contracts  required  for  the  exercise  and  performance  of 
their  duties  arises  by  necessary  implication  and  is  confirmed  by 
statute,  and  it  is  held  that  this  power  to  contract  necessarily  carries 
with  it  the  power  to  amend  by  supplemental  contract  and  to  termi- 
nate by  agreement  in  like  manner.  {Corliss  Steam  Engine  Co.  v. 
United  States,  91  U.  S.  321.)  Furthermore,  this  involves  power  in 
the  Secretary  of  War  to  cover  in  such  agreement  of  settlement  a 
complete  adjustment  of  all  claims,  including  unliquidated  damages 
that  may  have  arisen  during  the  performance  of  the  contract  or  by 
reason  of  its  termination.  {W.  0.  Burton  claim  v.  TJidted  Stages, 
15  Comp.  Dec.  439;  and  opinion  of  the  Comptroller  of  Nov.  25, 
1918,  par.  9,  25  Comp.  Dec.  399.)  It  will  be  noted,  however,  that 
this  power  of' the  Secretary  of  War  to  settle  formal  contracts  by 
agreement  with  the  contractor  rests  wholly  upon  the  existence  of  the 
contract  itself  and  can  not  be  exercised  where  the  contract  has  been 
fully  executed  by  performance  by  the  contractor,  or  terminated  by 
breach,  expiration  of  the  time  for  performance,  or  otherwise.  In 
such  cases  the  powers  and  functions  of  the  Secretary  of  War  to 
amend  the  contract  have  ceased  and  the  claims  of  the  parties  are 
merely  for  payment  or  for  damages  for  some  breach  of  the  contract 
and  can  only  be  determined  in  the  Department  of  the  Treasury 
(section  368  U-  S.  Compiled  Statutes)  or  by  a  court  having  jurisdic- 
tion. In  order  to  preserve  the  power  to  amend  and  settle  formal 
contracts  and  yet  stop  further  production  under  them,  the  Secretary 
of  War,  through  the  bureaus,  invited  all  contractors  to  suspend 
work  shortly  after  the  armistice  and  to  negotiate  settlements.  This 
was  successfully  accomplished  in  almost  every  case. 

The  power  of  the  Secretary  of  War  to  contractus  necessarily  dele- 
gated to  the  chiefs  of  the  bureaus  of  the  War  Department,  which 
delegation  is  recognized  by  statute,  and  by  them  in  turn  to  certain 
officers  and  civilians  selected  by  them.  Without  such  delegation  the 
functions  of  the  War  Department  could  not  be  performed.  These 
delegations  are  usually  by  regulations  or  orders  in  writing,  but  may 
be  by  mere  oral  appointment.  The  power  to  amend  and  make  sup- 
plemental contracts  altering  the  terms  of  or  terminating  the  original 
contract  is  also  ordinarily  delegated  to  the  chiefs  of  bureaus  and  con- 
tracting officers  acting  under  them. 
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In  all  such  supplemental  or  settlement  agreements,  whether  for 
the  complete  termination  of  the  contract  or  for  curtailment,  the  pro* 
visions  of  the  original  contract  itself  fix  the  maximum  amount  thai 
may  be  paid  to  the  contractor,  which  amount  the  contracting  officer 
should  not  exceed  unless  by  reason  of  unliquidated  damages  or  of 
some  valid  modification  of  the  contract  itself .  Otherwise  the  amend- 
ment or  settlement  would  not  be  upon  good  consideration.  So  it  is 
commonly  said  that  the  United  States  can  not  settle  for  more  than 
what  it  would  have  had  to  pay  to  complete  the  contract,  and  only  in 
rare  cases  can  a  settlement  be  justified  where  the  amount  paid  to  the 
contractor  equals  or  exceeds  the  prospective  cost  to  the  United 
States  for  the  additional  completed  articles  less  the  additional  pros* 
pective  cost  to  the  manufacturer  in  manufacturing  the  same. 

Most  War  Department  contracts  have  termination  clauses  per- 
mitting the  Secretary  of  War  to  terminate  the  contract  and  setting 
forth  the  basis  for  computing  the  amount  to  be  paid  the  contractor. 
The  settlement  would  not  be  in  the  interest  of  the  United  States 
and  the  settlement  contract  would  be  void  if  the  amount  exceeded 
what  might  be  fixed  under  the  method  agreed  to  in  the  termination 
clause  of  the  original  contract.  This  rule  is  also  subject  to  the  above 
exceptions  as  to  changes  pursuant  to  the  termfi  of  the  contract,  thus 
increasing  the  cost,  and  an  additional  amount  to  be  paid  by  the 
United  States  as  unliquidated  damages,  as  for  breach  of  warranty, 
or  for  failure  to  deliver  raw  material  or  components  at  the  time& 
specified,  or  some  other  cause.  If  the  Secretary  of  War  settles  under 
the  termination  clause  of  the  contract  itself  his  act  is  merely  in  per- 
formance of  one  of  its  terms,  and  as  there  is  no  amendment,  no  sup- 
plemental or  settlement  contract  is  then  required. 

Many  contracts  have  so-called  change  of  specification  clauses.* 
These  permit  the  War  Department  to  change  the  specifications  and! 
provide  that  the  compensation  to  the  icontractor  will  be  modified! 
accordingly.    Under  such  circumstances  the  changes  need  not  be  I 
made  in  writing  under  section  3744  Revised  Statutes,  or  in  the  I 
manner  prescribed  by  the  amendments  thereto,  but  may  be  made  in-  ] 
formally,  as  they  are  acts  done  in  the  execution  of  the  terms  of  a 
contract  and  are  not  the  making  of  an  amendment  or  of  a  new 
contract. 

(J)  Agreements  not  executed  in  the  manner  prescribed  by  law. 

As  above  stated,  the  Secretary  of  War  had  no  jurisdiction  to  set- 
tle claims  arising  under  such  contracts,  and  the  Treasury  Depart- 
ment might  only  pay  for  property  and  services  actually  I'eceived 
and  accepted  at  their  fair  value,  which  might,  however,  be  the 
price  fixed  in  the  informal  contract.  {Cla/rk  v.  United  States^  95 
U.  S.  539,  and  United  States  v.  Andrews^  207  U.  S.  229.)  The  ad- 
justments on  a  quantum  valebat  or  meruit  are  generally  made  by  the 


Treasury  Department  on  certificates  submitted  by  the  War  Depart- 
ment showing  receipt  of  the  property  or  services  and  the  fair  value 
(matter  of  Savage  Arms  Co.,  25  Comp.  Dec.  528).  The  pressure 
and  necessities  of  the  war  had  caused  the  making  of  great  numbers 
of  informal  contracts,  and  this  number  was  swelled  by  the  rul- 
ing of  the  Comptroller  of  the  Treasury  that  proxy-signed  con- 
tracts were  not  executed  in  accordance  with  the  provisions  of  section 
8744  of  the  Revised  Statutes.  (Opinion  of  Comptroller  of  Nov.  25, 
1918,  26  Comp.  Dec.  399.)  These  proxy-signed  contracts  had  been 
drawn  in  the  name  of  some  contracting  officer  whbse  name  also  ap- 
peared in  the  signature  for  the  United  States,  but  the  contract  was 
in  fact  signed  by  another  officer  who  added  his  own  name  to  the 
signature.  Great  numbers  of  these  contracts  were  suspended  shortly 
after  the  armistice.  And  as  the  contractors  learned  that  the  United 
States  could  not  reimburse  them  for  their  costs,  unfinished  work, 
materials,  imabsorbed  amortization  of  equipment  and  machinery, 
initial  costs,  etc.,  they  brought  the  matter  to  the  attention  of  Con- 
gress, which  after  consideration  of  a  number  of  proposed  bills,  passed 
the  act  of  March  2,  1919,  sometimes  called  the  Dent  Act.  This  act 
t  authorizes  the  Secretary  of  War,  under  certain  limitations,  to  "  ad- 
/  just,  pay,  or  discharge"  agreements,  whether  express  or  implied, 
I  "  not  executed  in  the  manner  prescribed  bj;Jaw  "  made  by  his  au- 
I  thority  or  that  of  the  President  ^Hipon  a  fair  and  equitable  basis." 
Under  this  act  the  Secretary  of  War  exercises,  in  some  respects,  a 
wider  jurisdiction  in  the  adjustment  of  contracts  not  properly  exe- 
cuted than  in  the  case  of  contracts  which  have  been  executed  in  ac- 
cordance with  the  terms  of  the  statutes.  For  example,  he  may  make 
adjustments  of  such  improperly  executed  contracts  whether  the  same 
have  been  completed  in  whole  or  in  part,  and  might  therefore  ad- 
just a  question  of  unliquidated  damages  on  an  informal  contract  which 
had  been  entirely  completed.  Under  this  act  he  is  adjusting  a  claim 
and  is  not  settling  a  contract  by  amending  it  as  in  case  of  formal 
contracts.  Further,  his  jurisdiction  is  extended  to  the  adjustment 
of  contracts  made  by  other  persons  or  agencies  of  the  Government 
acting  under  the  authority  of  the  President.  This  includes  con- 
tracts for  War  Department  purposes  made  by  any  person  or  depart- 
ment, specifically  authorized  to  do  so  by  the  President,  or  by  the 
general  agencies  constituted  by  him  with  functions  sufficiently  broad 
to  include  this  power;  for  example,  the  War  Industries  Board. 
Clearly  the  act  applies  to  all  contracts  "  not  executed  in  the  manner 
prescribed  by  law."  It  therefore  includes  not  only  those  contracts 
of  the  War  Department  not  enforceable  because  not  executed  in 
accordance  with  Revised  Statutes,  3744,  and  amendments,  but  also  all 
the  War  Department  implied  contracts  whether  or  not  a  remedy  al- 
ready exists,  as  in  case  of  quantum  meruit  or  valebat.    As  there  is 


no  statute  prescribing  the  manner  of  execution  of  contracts  m&de  by 
authority  of  the  President,  these  contracts,  if  for  War  Department 
purposes,  would  be  included  no  matter  what  degree  of  formality 
was  used  in  their  execution,  and  even  though  there  already  exists 
a  remedy  in  the  courts.  On  the  other  hand,  claims  must  be  filed  on 
or  before  June  30,  1919.  (Opinion  of  the  Attorney  General  of 
Oct.  10, 1919.)  The  original  agreement  must  have  been  made  during 
the  emergency  (declared  by  the  Secretary  of  War  on  Apr.  12, 1917), 
and  on  or  before  November  11,  1918,  and  some  expenditures  must 
have  been  made,  or  some  obligations  incurred  on  the  faith  of  it  be- 
fore that  date.  This  is  a  jurisdictional  requirement  and  is  not  in- 
tended to  prohibit  the  reimbursement  of  costs  and  expenses  incurred 
for  the  performance  of  the  contract  whether  before  or  after  Novem- 
ber 12,  1918,  and  which  are  not  required  to  be  upon  the  faith  of  an 
already  existing  contract.  Prospective  or  anticipated  profits  may  not 
be  allowed,  but  "  a  reasonable  remuneration  for  expenditures  and 
obligations  or  liabilities  necessarily  incurred  in  performing  or  pre- 
paring to  perform  "  may  be  given.  The  word  "  remuneration  "  is 
construed  to  have  a  wider  meaning  than  reimbursement  and  to  in- 
clude compensation.  There  is  also  a  clause  charging  the  Secretary 
of  War  with  especial  responsibility  with  regard  to  claims  of  sub- 
contractors under  such  settlements.  None  of  these  limitations,  how- 
ever, apply  where  the  contract  is  one  with  a  foreign  government  or 
a  national  thereof  except  that  the  contract  must  have  been  made 
before  November  12  and  during  the  emergency. 

It  would  seem  also  that  this  act  permits  settlements  on  a  wide 
basis  under  implied  contract.  It  purports  to  cover  ^^  any  agreement, 
express  or  implied  ♦  ♦  *  that  has  been  entered  into  in  good 
faith  ♦  ♦  ♦  and  *  *  ♦  has  not  been  executed  in  the  man- 
ner prescribed  by  law."  It  would  seem  that  under  it  the  Secre- 
tary of  War  may  adjust  claims  on  implied  contracts  to  which  Re- 
vised Statutes,  section  8744,  or  amendments  would  be  a  defense,  and 
also  on  all  other  implied  contracts  of  the  War  Department.  Such 
contracts  may  be  implied  in  fact  or  implied  in  law,  and  it  isj 
held  that  the  compulsory  and  commandeering  orders  issued  undei 
section  120  of  the  national  defense  act  of  June  3,  1916,  and  s( 
tions  10,  11,  and  12  of  the  food  control  act  of  August  10,  191' 
raise  implied  contracts  that  may  be  adjusted  under  the  act 
March  2, 1919. 

It  is  clear  that  the  "  authority,  direction,  or  instruction "  of  the 
Secretary  of  War  under  which  an  agreement  must  have  been  made 
in  order  to  permit  of  adjustment  under  the  act  of  March  2,  1919, 
could  not  be  merely  authority  to  make  contracts  in  the  manner  pi^ 
scribed  by  the  statute^.  If  the  officer  or  agent  had  only  that  authority, 
then  an  attempt  to  make  an  agreement  in  a&y  other  way  would 
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liave  been  beyond  the  scope  of  his  authority,  and  no  agreement 
would  have  resulted.  But  the  act  permits  adjustment  only  where 
there  is  an  agreement  not  executed  in  the  manner  prescribed  by 
the  statutes.  It  follows  that  the  authority  contemplated  by  the  ad; 
is  of  a  much  wider  character,  and  it  is  construed  to  be  prac- 
tically equivalent  to  any  authority  that  would  have  been  good  under 
the  usual  law  of  agency.  The  courts  have  already  recognized  the 
existence  of  contracts  of  the  War  Department  not  made  in  accord- 
ance with  section  S7M  of  the  Bevised  Statutes  in  such  cases  as 
New  York  and  Porto  Rico  Steamship  Co.  v.  United  States  (289 
U.  S.,  88) ;  United  States  v.  Andrews  (207  U.  S.,  229) ;  and  Harvey 
V.  United  States  (106  U.  S.,  671).  In  so  doing  they  have  neces- 
sarily found  that  the  officers  of  the  Secretary  of  War  had  authority 
to  make  them. 

(c)  Reformation  and  correction  by  agreement  of  War  Department 
contracts. 

In  considering  the  subject  of  changes  in  War  Department  con- 
tracts, the  difference  should  be  noted  between  those  accomplished  by 
amendment  and  those  which  are  merely  a  reformation. 

Amendment. — Here  the  principle  is  one  of  change,  and  the  making 
of  a  new  agreement  modifying  the  old.  Such  must,  therefore,  be 
upon  good  consideration,  or,  as  sometimes  said,  in  the  interest  of  the 
United  States,  and  also  requires  that  the  original  contract  be  still  in 
existence  and  not  terminated.  It  may  be  that  the  contract  as  drawn 
up  did  not  really  express  the  intention  of  the  parties.  In  such  event, 
the  correction  may  be  made  by  amendment,  and  generally  this  is  the 
mode  adopted  in  every  case  where  it  would  be  to  the  advantage  of 
the  United  States  to  make  the  correction,  i.  e.,  where  there  would  be 
good  consideration  moving  to  the  United  States.  In  such  cases, 
therefore,  the  question  of  reformation  by  mutual  consent  does  not 
arise. 

Reformation. — There  is,  however,  a  large  group  of  cases  where  the 
correction  to  conform  to  the  intention  of  the  parties  can  not  be  made 
by  amendment  because  the  change  would  not  be  upon  good  considera- 
tion passing  to  the  United  States  and  without  any  new  benefit  being 
given  to  it  by  the  other  party.  These  are  the  cases  where  the  ques- 
tion of  power  in  the  Secretary  of  War  to  reform  by  mutual  consent 
becomes  vital.  That  such  power  exists  has  been  established  by  such 
opinions  as  the  decision  of  the  Judge  Advocate  General,  No.  165,  of 
September  27, 1918,  matter  of  Sweets  Co.  of  America,  and  in  various 
cases  where  the  Treasury  Department  in  adjusting  claims  has  per- 
mitted similar  correction& 

The  principle  upon  which  these  corrections  are  made  is  that  the 
parties  had  arrived  at  a  clear  understanding,  and  had  determined  to 
reduce  it  to  writing;  that  the  first  effort  to  reduce  it  to  writing  had 
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been  unsuccessful  and  because  of  mutual  mistake  had  failed  to  cor- 
rectly  express  the  understanding  of  the  parties;  that  the  parties 
may  th^d  make  a  new  endeavor  to  correctly  state  their  understanding. 
This  new  endeavor,  though  subsequently  made,  would  be  as  of  the 
same  date  as  the  day  when  the  first  attempt  was  made  to  reduce  the 
understanding  to  writing.  So  the  parties  might  go  on  from  time 
to  time  redrafting  and  reexecuting  the  agreement,  always  as  of  the 
date  of  the  first  written  agreement,  and  until  finally  they  succeeded 
in  reducing  it  to  such  form  that  it  correctly  and  completely  expressed 
their  original  understanding. 

It  may  be  said  that  this  principle  might  not  apply  in  the  case  of 
War  Department  contracts  because  3744  of  the  Revised  Statutes,  and 
6863,  6858a,  6853b,  6853c,  and  6854  of  the  Compiled  Statutes,  require 
that  contracts  be  made  in  a  particular  form.  It  has,  however,  been 
authoritatively  determined  by  the  Supreme  Court  of  the  United 
States  that  this  formality  will  not  prevent  the  reformation  of  the 
contract  to  express  the  true  agreement  and  intent.  Harvey-y,  United 
States,  105  U.  S.,  671  at  688 ;  Ackerlind  v.  United  States,  240  U.  S., 
531. 

In  the  case  of  informal  contracts  reduced  to  writing,  and  which 
the  Secretary  of  War  may  adjust  under  the  act  of  March  2,  1919, 
the  same  principles  would  seem  to  apply  as  in  formal  contracts.  If, 
however,  the  contract  has  not  been  reduced  to  writing,  the  question 
could  not  well  arise. 

Ponder  to  re-form  settlement  contracts. — ^A  further  difficulty  seems 
to  arise  in  case  of  mutual  mistake  in  amendatory  settlement  contracts 
on  the  final  adjustment  of  suspended  formal  contracts  pursuant  to 
the  principles  laid  down  in  Corliss  Stecmi  Engine  Co.  v.  Umted 
States,  91  IT.  S.,  321.  In  these  cases  the  amendatory  settlement  con- 
tract, or  supplemental  contract,  contains  a  clause  terminating  the 
prime  contract  absolutely,  and  also  a  general  releaseby  the  con- 
tractor. 

The  settlement  contract,  having  been  performed  by  complete  pay- 
ments under  it  and  delivery  of  property,  the  whole  transaction  would 
seem  to  be  closed  and  beyond  the  power  of  the  Secretary  of  War  to 
modify,  for  that  power  extends  only  to  the  modification  of  contracts 
under  which  there  is  still  something  to  be  done  by  the  contractor. 
{Coriiss  Steam  Engine  Co.  case,  above,  etc.) 

In  order  to  fully  meet  the  difficulty,  it  becomes  necessary  to  clearly 
distinguish  between  the  amendment  and  the  re*formation  of  a  con- 
tract. The  law  would  seem  dear  that  re-formation  goes  on  the  baas 
merely  of  an  endeavor  by  mutual  consent  to  clearly  and  correctly 
state  the  agreement  made  as  of  the  date  when  it  was  intended  to 
reduce  it  to  writing.  It  may  be  said  that  until  the  Secretary  of  War 
and  the  claimant  have  succeeded  in  so  reducing  it  to  writing  they 
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have  never  actually  made  the  contract  in  iwritten  form.  It,  therefore^ 
I  remains  a  part  of  the  function  of  the  Secretary  of  War  to  restate  or 
»  re-form  the  first  effort  at  reducing  the  agreement  to  writing,  and  it 
remains  his  function  to  do  sojs  many  times  as  may  be^necessary  in 
order  to  get  a  .correct  statement.  It  is  his  contract;  he  only  in  the 
Government  knows  the  original  understanding  of  the  parties,  and 
it  is  his  function  to  state  it  correctly  by  agreement,  whether  it  be  un- 
perfgrmed,  or  completely  performed,  or  terminated.  He  is  not  mak- 
ing a  new  agreement,  but  correctly  stating  an  old  one.  It  is  not  a 
question  of  changing  some  existing  thing,  but  of  correctly  stating 
something  that  has  already  been  done. 

These  restatements  and  efforts  to  correctly  embody  the  original 
understanding,  or  settlement,  in  words,  may  take  the  form  of  suc- 
cessive supplemental  contracts  to  the  original  amendatory  settle- 
ment contract.  They  would  not,  however,  in  the  eyes  of  the  law,  be 
amendments,  but  merely  corrections  so  as  to  state  correctly  the  agree- 
ment of  the  parties. 

It  would  seem,  however,  that  the  power  of  the  Secretary  of  War 
to  re-form,  as  distinguished  from  power  to  amend,  could  only  be 
exercised  where  the  mistakes  were  such  as  would  justify  a  court  of 
equity  in  re-forming  the  contracts.  Generally,  this  power  relates 
onlv  to  mutual  mistakes  of  fact.  Under  certain  circumetances, 
mutual  mistakes  of  law  are  also  held  to  be  a  suflScient  ground  for 
re-formation.  Hwnt  v.  RousTruurdere^s  Adrmnistrators^  26  U.  S.,  1; 
Griswold  v.  Hazard,  141  U.  S.  260. 

Power  to  amend  settlement  contracts. — ^Where  the  mistake  is  not 
one  which  would  be  a  ground  for  re-formation  by  a  court  of  equity, 
the  only  mode  of  correction  is  by  amendment,  and  the  settlement 
contract  having  been  completed  and  performed,  question  would  arise 
whether  it  was  any  longer  a  function  of  the  Secretary  of  War  and 
within  his  power  to  make  the  amendment. 

Distinction  between  re-formation  and  amendment, — A  further  dis- 
tinction may  be  pointed  out  between  re-formation  for  mutual  mis- 
take, and  amendment,  namely,  that  re- formation  contemplates  some 
clear  and  complete  understanding  arrived  at  prior  to  the  execution 
of  the  erroneous  instrument,  and  the  subsequent  acts  of  the  parties 
in  re-forming  are  merely  endeavors  to  get  the  written  instrument  to- 
conform  to  the  understanding  previously  reached.  Amendment,  on 
the  other  hand,  contemplates  that  the  instrument  being  changed 
was  itself  the  understanding,  but  that  the  parties  wish  to  modify 
the  understanding.  It  follows  that  in  a  case  where  the  written  in- 
strument first  executed  is  the  only  and  first  definite  imderstanding- 
in  the  matter  reached  by  the  parties,  that  then  it  can  not  be  re- 
formed, for  there  is  nothing  definite  to  which  to  make  it  confornii 
or  correctly  express. 
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Statutory  awards  under  the  act  of  March  2^  19dP, — It  would  seem 
that  statutory  awards  are  themselves  formal  contracts  executed  in 
the  manner  prescribed  by  law,  as  they  are  drawn  up  in  writing  and 
signed  at  the  end  by  both  parties.  Such  being  the  case,  the  same  con- 
siderations would  apply  with  regard  to  them  as  would  apply  in  the 
case  of  reformation  or  amendment  of  amendatory  settlement  con- 
tracts made  upon  suspended  formal  contracts. 

{d)  Rescission  J)y  mutual  consent. 

Where  the  mistake  is  not  mutual  and  will  not,  therefore,  justify 
reformation  it  may  sometimes  be  such  as  to  justify  rescission  and  the 
making  of  a  new  agreement.  The  same  result  might  be  reached  by 
amendment  but  only  in  those  cases  where  a  good  (Consideration  moves 
to  the  United  States. 

Rescission  is  usually  based  upon  one  or  more  of  the  following 
grounds — fraud,  accident,  mistake,  duress,  undue  influence  or  incom- 
petency. If  the  party  who  has  a  right  to  rescind  on  one  of  the 
grounds  mentioned  elects  to  proceed  with  the  contract  after  being 
informed  of  all  the  facts,  then  his  right  to  rescission  is  lost.  This 
remedy  is  therefore  one  which  applies  generally  before  the  per- 
formance is  complete.  In  fact  the  attempt  to  perform  almost  inev- 
itably calls  attention  to  the  mistake  or  the  other  grounds  on  which 
the  right  to  rescission  may  be  based.  The  Secretary  of  War  will  not 
often,  therefore,  after  it  has  been  terminated  or  completed,  be  called 
upon  to  agree  to  rescind  a  contract  because  of  the  acts  or  representa- 
tions of  his  officers  or  agents.  Where  the  contract  has  been  so  ter- 
minated or  completed  it  would  seem  that  the  question  of  rescission 
can  only  arise  as  a  question  relating  to  payment  and  not  of  produc- 
tion, and  would  then  be  a  matter  for  the  Treasury  Department. 

{e)  Settlements  by  the  Secretary  of  War  are  not  in  conflict  with 
the  functions  of  other  agencies  of  the  Government. 

Where  contracts  have  been  executed  in  the  manner  prescribed  by 
law,  the  jurisdiction  of  the  Secretary  of  War  to  settle  depends  en- 
tirely upon  his  right  to  make  supplemental  or  amending  contracts- 
It  does  not,  therefore,  trespass  at  all  on  the  jurisdiction  of  the  courts. 
The  Secretary  of  War  has  to  determine  and  negotiate  what  financial 
a;*rangements  and  what  disposition  of  property  he  will  make  in  his 
supplemental  contract  of  settlement,  and  if  he  makes  this  determina- 
tion by  applying  rules  of  law  and  uses  semijudicial  methods,  that  will 
not  make  his  act  a  judicial  one  nor  an  infringement  of  the  functions 
of  the  courts. 

For  similar  reasons  the  negotiations  of  these  settlement  contracts 
by  him  are  not  in  conflict  with  section  368  of  the  Compiled  Statutes, 
which  reads  as  follows :  * 

"All  claims  and  demands  whatever  by  the  United  States  or  against  \ 
them,  and  all  accounts  whatever  in  which  the  United  States  are  con-  / 
cerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and  adjusted/ 
in  the  Department  of  the  Treasury."  / 
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This  act  refers  to  "  claims,"  "  demands,-'  and  "  accounts  "  and  does 
not  give  the  Comptroller  of  tlie  Treasury  power  to  amend  the  con- 
tracts of  the  War  Department  or  to  negotiate  their  termination  or 
settlement  by  amendment.     It  does,  however,  give  to  the  Treasury 
power  to  settle  claims  on  War  Department  contracts;  as,  for  example,/ 
a  claim  for  unliquidated  damages  by  a  contractor  who  has  completed! 
the  performance  of  his  formal  contract.     \(7udahy  Packing  Co^  claim  j 
V.  United  States^  21  Comp.  Dec.  134.) 

The  settlements  of  the  Secretary  of  War  under  the  act  of  March 
2,  1919,  are,  however,  adjustments  of  claims  and  not  negotiated  con- 
tracts of  termination.  It  seems,  therefore,  that  as  to  those  claims  on 
contracts  coming  within  the  power  of  the  Secretary  of  War  to  adjust 
under  that  act,  and  as  to  which  there  is  already  a  remedy  in  the 
courts,  the  jurisdiction  is  concurrent.  Claims  on  those  implied  con- 
tracts of  the  War  Department  as  to  which  there  is  already  a  remedy 
and  on  all  contracts  made  by  authority  of  the  President,  are  of  this 
character.  It  would  seem,  however,  that  the  Comptroller  of  the 
Treasury  considers  that  the  jurisdiction  of  the  Secretary  of  War  over 
all  cases  within  the  provisions  of  the  act  of  March  2, 1919,  supersedes 
his  jurisdiction  to  adjust  such  claims  under  section  368  of  the  Com- 
piled Statutes.     (25  Comp.  Dec.  774.) 

The  adjustments  made  under  the  act  of  March  2,  1919,  and  under 
section  368  of  the  Compiled  Statutes  are  clearly  administrative  acts 
and  are  not  an  exercise  of  judicial  J'ower.  They  depend  for  their 
fulfillment  upon  the  acceptance  or  consent  of  the  claimant  or  con- 
tractor. 

2.  THE  USUAL  METHODS  AND  BASIS  OF  SETTLEMENT. 

It  may  generally  be  said  that  where  a  contract  contains  a  termina- 
tion clause,  setting  forth  in  itself  the  basis  of  settlement,  the  Secre- 
tary of  War  may  not  make  a  settlement  more  favorable  to  the  con- 
tractor than  that  permitted  by  the  termination  clause.  For  if  he 
did  so,  the  amendment  would  not  be  upon  good  consideration. .  The 
exceptions  to  this  are  wiiere  the  amount  of  the  settlement  is  increased 
by  reason  of  additions  or  amendments  or  changes  to  the  contract,  or 
by  reason  of  unliquidated  damages  caused  by  a  default  of  the  United 
States.  Where,  therefore,  the  contract  contains  a  termination  clause 
of  this  character,  the  basis  of  adjustment  set  forth  therein  is  almost 
invariably  followed  imless  some  arrangement  more  favorable  to  the 
United  States  can  be  negotiated. 

Where  a  contractor  has  been  asked  to  suspend  and  has  complied 

/and  cut  down  his  costs  and  changed  his  position  at  the  request  of  the 
,    United  States,  it  is  held  that  the  Government  can  not  take  advantage 
'";  of  the  changed  situation.    So  in  case  the  negotiation  for  an  adjust- 
•  ment  fails  and  meanwhile  the  time  for  performance  of  the  contract 
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has  expired,  neithei'  party  may  take  advantage  of  that  circumstance 
to  the  disadvantage  of  the  other.  Or  if  the  contract  contains  a  termi- 
nation clause  on  a  number  of  days'  notice  or  permitting  performance 
•for  a  time  after  notice,  the  Government  may  not  take  advantage  of 
such  clause  by  suddenly  putting  it  into  effect  at  a  time  when  the  con- 
tractor by  reason  of  the  suspension  has  so  changed  his  position  that 
he  can  not  get  the  benefit  of  the  interval  of  time  allowed  for  perform- 
ance. After  failure  of  a  negotiation  for  settlement  on  a  suspended 
contract  the  parties  should  be  allowed  a  reasonable  opportunity  to 
place  themselves  in  the  position  they  held  at  the  time  of  suspension. 
As  to  contracts  "not  executed  in  the  manner  prescribed  by  law"  there 
would  seem  to  be  more  latitude.  The  act  of  March  2,  1919,  pro- 
vides that  the  Secretary  of  War  may  adjust,  pay,  or  discharge  them 
on  a  "fair  and  equitable  basis,"  prohibits  prospective  or  possible 
profits,  and  permits  certain  remuneration.  This  is  clearly  not  the 
rule  of  damages  laid  down  by  the  courts  and  seems  intended  to  give 
the  Secretary  of  War  latitude  to  accomplish  substantial  justice  on 
the  basis  of  costs  and  remuneration.  Almost  invariably,  however, 
the  basis  for  adjustment  agreed  upon  in  the  termination  clause  is 
one  of  costs  and  remuneration,  and  the  contract  price  is  generally 
found  "  fair  and  equitable "  so  that  the  adjustment  under  the  act 
of  March  2  corresponds  with  one  that  might  have  been  made  under 
the  termination  clause. 

Where,  however,  in  a  contract  executed  in  accordance  with  the 
statutes,  there  is  no  termination  clause,  or  the  same  permits  ad- 
justment but  does  not  set  forth  any  basis,  the  Secretary  of  War  may 
arrive  at  any  amount  to  be  paid  the  contractor  in  his  discretion. 
He  should  not,  however,  except  in  case  of  unliquidated  damages  or 
changes  in  the  contract,  exceed  the  contract  price  less  the  unexpended 
cost  to  perform  it  with  a  reasonable  deduction  for  the  risks  and  un- 
certainties of  so  doing.  But  for  convenience  and  to  secure  uni- 
formity, certain  rules  have  been  set  forth  in  Supply  Circular  No. 
Ill,  of  November  9,  1918,  and  again  in  Supply  Circular  No.  19,  of 
March  6,  1919.  These  rules  apply  both  to  formal  and  informally 
executed  contract  settlements  and  also  wherever  the  termination 
clauses  of  contracts  permit,  and  are  stated  in  the  latter  circular,  as 

follows : 

t 
^^  Section  A. — For  raw  materials,  direct  and  indirect,  and  compo-; 

nent  parts  on  hand,  in  an  amount  not  exceeding  the  requirements  for  "j 

the  completion  of  the  contract :  Cost,  plus  inward  handling  charges, ) 

plus  such  portion  of  overhead  asls  applicable,  less  such  sums  as  may 

represent  the  fair  agreed  value  of  aU  or  any  portion  thereof,  if  the 

title  and  possession  of  the  same  are  retained  by  the  contractor. 

"  Section  B. — ^For  articles  in  process,  in  an  amount  not  exceeding 

the  requirements  for  the  completion  of  the  contract:  Cost  of  raw 

material  and  labor  plus  such  portion  of  overhead  as  is  directly  ap- 
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plicable,  less  such  sums  as  may  represent  the  fair  agreed  value  of 
all  or  any  portion  thereof,  if  the  title  and  possession  of  the  same  are 
retained  by  the  contractor. 

^^  Section  C. — ^A  fair  and  equitable  remuneration  (1)  for  expenses 
and  services  of  the  contractor  in  connection  with  the  items  included 
in  Section  A  of  this  article,  but  not  to  exceed  interest  at  6  per  cent 
per  annum  on  the  capital  invested  therein,  or  if  the  capital  was  bor- 
rowed, interest  at  the  rate  paid  by  the  contractor;  and  (2)  for  ex- 
penses and  services  of  the  contractor  in  connection  with  the  items 
included  in  Section  B  of  this  article,  but  not  to  exceed  10  per  cent  of 
the  cost  thereof. 

'' Section  D, — Such  amounts  as  are  properly  paid  by  the  con- 
tractor in  the  adjustment  and  termination  of  unperformed  subcon- 
tracts and  unperformed  commitments  for  supplies  which  were  prop- 
erly entered  into  or  made  in  connection  with  the  performance  oi  said 
original  contract. 

'^Section  E. — Pay  rolls  and  expenses  paid  or  incurred  with  the 
approval  of  the  contracting  ofl&cer,  or  properly  paid  or  incurred  with- 
out such  approval  for  the  custody  and  protection  of  property,  since 
the  date  or  suspension  above  recited  and  pending  final  settlement. 

^^  SecUon  F, — ^Where  special  facilities  were  properly  provided  in 
connection  with  the  performance  of  the  original  contract,  necessity 
of  which  was  contemplated  by  the  contractor  and  included  in  his  esti- 
mate of  cost  at  the  time  the  original  contract  was  made,  such  portion 
of  the  cost  thereof  as  would  reasonably  have  been  recouped  had  the 
uncompleted  portion  of  the  original  contract  been  performed.  The 
amount  so  allowed  shall  not  exceed  a  sum  which  shall  be  computed 
as  follows: 

"  From  the  cost  of  such  special  facilities  deduct  their  fair  value 
at  the  date  hereof,  and  state  such  portion  of  the  remainder  as  is  rep- 
resented by  the  ratio  of  the  uncompleted  portion  to  the  whole  of  the 
original  contract. 

^^  Section  G, — Such  additional  sums^  if  any,  as  the  Secretary  of 
War  may  deem  necessary,  fairly  and  justly  to  compensate  the  con- 
tractor for  expenditures,  obligations,  and  liabilities  necessarily  in- 
curred, including  work,  labor,  and  service  necessarilv  rendered,  under 
the  original  contract  or  in  preparation  for  the  performance  thereof, 
or  under  this  supplemental  agreement." 

It  will  be  observed  that  the  whole  method  of  settlement  is  based 
on  costs  and  not  on  ratios  of  proportion  of  completion  to  the  con- 
tract price  for  finished  work.  Thus,  all  element  of  anticipated  profit 
is  excluded.  In  this  respect  the  settlement  may  be  said  to  be  less 
favorable  to  the  contractor  than  a  judgment  for  damages  for  breach 
of  contract  would  be.  It  is,  in  fact,  however,  much  more  favorable 
than  litigation  of  so  great  a  number  of  claims  against  the  United 
States  would  be  with  the  consequent  delays,  both  in  reaching  judg- 
ments and  in  obtaining  from  Congress  the  appropriations  to  pay  the 
same. 

The  above-quoted  paragraphs  cover  a  number  of  items  under  each, 
and  some  of  these  items  require  comment  because  of  the  especial 
methods  of  applying  them  in  use  in  the  War  Department. 
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The  rules  for  cost  accounting  in  the  War  Department  are  set  forth 
in  Supply  Circular  No.  126,  dated  December  7,  1918,  and  these  are 
applied  so  far  as  practicable  in  working  out  all  settlements.  The 
following  notes  on  the  basis  of  settlement  as  set  forth  under  sections 
A  to  G  above  are  for  the  most  part  applications  of  these  cost  prin- 
ciples. 

Direct  materiaXs  and  their  cost  are  defined  as  raw  materials  and 
component  parts  purchased  for  use  in  and  entering  into  the  articles 
contracted  for.  The  cost  of  direct  materials  is  the  net  cost  to  the 
contractor,  i.  e.,  invoice  cost,  less  cash,  trade,  and  quantity  discounts, 
plus  duty,  import  expense,  freight,  and  drayage  paid  by  the  con- 
tractor. 

Such  materials  should  be  on  hand  and  paid  for  by  the  contractor, 
or  should  have  been  invoiced  and  the  contractor  obligated  to  pay  for 
them.  They,  witli  the  articles  in  process,  must  not  exceed  in  quantity 
an  amount  reasonably  necessary  to  complete  the  contract,  but  may 
include  sufficient  allowance  for  spoilage  and  overage.  To  this  will 
be  added  the  proportion  of  contractors'  overhead  and  general  ex- 
pense directly  applicable,  and  also,  as  a  carrying  charge  or  expense, 
interest  from  the  date  of  suspension  on  the  total  cost  thus  ascer- 
tained, including  the  overhead  at  6  per  cent  per  annum,  or  if  the  ma- 
terial, etc.,  had  been  paid  for  with  borrowed  money,  then  at  the  rate 
of  interest  of  the  loan.  But  if  the  completion  of  the  contract  would 
have  resulted  in  a  loss  the  6  per  cent  should  not  be  allowed  at  all. 

If  the  contractor  keeps  the  materials,  and  this  is  generally  desired 
by  the  Secretary  of  War,  their  fair  value  as  agreed  to  at  the  time  of 
settlement  will  be  deducted  from  the  above  total. 

For  convenience,  overhead  is  discussed  under  a  separate  para- 
graph. 

If  these  materials  have  already  been  paid  for  in  whole  or  in  part 
by  the  United  States,  the  amount  of  the  claim  and  the  basis  for  figur- 
ing the  6  per  cent  will  be  modified  accordingly. 

Indirect  materials  are  supplies,  perishable  tools,  and  materials  not 
entering  into  the  articles  contracted  for  but  used  in  connection  with 
their  production.  This  expense  is  generally  considered  part  of 
overhead. 

The  mode  of  ascertaining  cost  and  the  basis  and  rules  for  settle- 
ment are  the  same  as  in  case  of  direct  materials,  except  that  where 
indirect  materials  are  made  by  the  contractor  himself  it  is  customary 
to  allow  a  10  per  cent  compensation  as  if  they  were  articles  in 
process. 

Such  materials  are  generally  of  use  in  the  commercial  business  of 
the  contractor  and  are  in  their  nature  more  like  equipment.  There 
is,  therefore,  much  stronger  reason  to  require  the  contractor  to  retain 
such  materials,  which  is  generally  done. 
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Direct  labor  is  the  wages  paid  for  labor  performed  upon  and 
chargeable  to  the  work  contracted  for.  These  wages  should  not 
exceed  the  rate  of  wages  then  being  paid  for  the  same  work  in  the 
locality,  and  should  in  general  conform  to  the  necessities  of  each 
particular  situation.  Overtime  allowances  in  excess  of  the  flat  rate 
are  generally  charged  to  "  operation  overhead." 

Such  labor  must  have  been  performed  on  the  partly  finished  direct 
materials  entering  into  the  settlement,  or  upon  direct  materials  the 
property  of  the  United  States,  upon  which,  pursuant  to  his  contract, 
the  contractor  is  having  work  done. 

Articles  in  process  are  the  direct  materials  upon  which  direct  labor 
has  been  applied  in  such  manner  as  to  modify  or  assemble  them. 
Here  the  rule  applied  is  to  ascertain  the  cost  of  the  direct  material 
in  maimer  above  stated,  and  to  add  to  that  the  direct  labor  expended 
thereon,  the  cost  of  indirect  materials  used,  the  overhead  and  general 
expense  directly  applicable,  and  on  this  to  figure  and  add  a  flat  10 
per  cent  compensation.  If  the  direct  materials  belonged  to  the 
United  States  that  item  would  be  omitted.  If  the  contract  were  a 
losing  contract  this  item  of  10  per  cent  should  not  be  allowed. 

If  the  contractor  retains  the  articles  in  process,  and  it  is  generally 
desired  that  he  do  so,  their  fair  value  at  the  time  of  settlement  should 
be  deducted  from  the  cost  ascertained  as  above. 

The  articles  in  process  together  with  direct  materials  not  in  process 
may  not  exceed  an  amount  reasonably  required  to  complete  the  con- 
tract plus  an  allowance  for  spoilage  and  overage. 

Operation  overhead  is  defined  to  include  the  pro  rata  share  of  all 
indirect  expenses  which  inure  to  the  particular  contract  and  which 
are  by  their  very  nature  attributable  immediately  to  production 
rather  than  to  administrative  and  general  expense. 

It  is  understood  to  include  salaries  and  wages  paid  to  superin- 
tendents, foremen,  and  clerks,  overtime  cost  of  direct  labor,  cost  of 
labor  not  expended  directly  upon  the  product  or  in  the  performance 
of  the  work  contracted  for  but  required  to  be  performed  in  con- 
nection with  the  production  of  the  article  contracted  for,  upkeep 
of  the  operating  plant,  depreciation,  taxes  (other  than  Federal  war 
profits,  excess  profits,  and  income  taxes),  insurance,  power,  fuel, 
building  maintenance,  current  repairs,  etc. 

Bepairs  and  alterations  allowed  as  overhead  are  ordinarily  only 
those  made  currently  to  provide  for  the  ordinary  and  regular  upkeep 
of  the  plant.  Those  of  a  general  nature  necessary  only  at  intervals 
of  more  than  a  year  or  replacements  and  unusual  repairs  which 
would  involve  a  significant  increase  in  the  overhead  expense,  are 
not  ordinarily  considered  as  chargeable  against  the  United  States. 

Insurance  is  confined  to  that  on  the  contractor's  property  and 
liability  as  distinguished  from  Government  property.    But  in  case 
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the  contractor  carried  his  own  insurance  such  expense  shall  not 
include  a  profit  to  the  contractor  and  shall  not  exceed  in  cost  the 
rates  charged  by  insurance  companies  for  similar  insurance  less 
commissions  or  acquisition  expense. 

Royalties  are  not  an   item  of  overhead  unless  allowed  by  the  con- 
tract itself. 

Kentals  and  interest  are  not  ordinarily  considered  items  of  cost, 
but  rather  to  be  a  part  of  the  profit  or  to  be  paid  out  of  profit. 

Administrative  and  general  expense  includes  the  pro  rata  share  of 
all  expense  necessary  and  incidental  to  the  administrative  and  gen- 
eral office  activities  of  that  portion  of  the  contractor's  business  de- 
voted to  and  necessary  for  the  fulfillment  of  the  contract. 
I     The  United  States,  unless  the  contract  expressly  provides  to  the) 
/  contrary,  assumes  that  the  contractor  has  an  office  organization  and/ 
I  capital  adequate  to  the  performance   of  the   contract.    There  is/ 
J  therefore,  generally  excluded  from  cost  the  interest  on  investment 
or  on  bonded  indebtedness  (which  is  supposed  to  be  paid  out  of 
profits  and  to  be  a  part  thereof),  advertising  expenses,  losses  on  bad 
debts,  collection  expenses,  subscriptions,   and   other   expenses   not 
applicable  to  the  contract.    By  section  1091  of  the  United  States 
Revised  Statutes  the  allowance  of  interest  by  the  Secretary  of  War 
is  in  effect  prohibited.    The  6  per  cent  per  annum  allowed  as  above 
stated  on  the  cost  of  raw  materials  and  component  parts  from  the 
date  of  suspension  must  be  considered  a  mode  of  computing  a  com- 
pensation for  carrying  cost,  and  not  as  interest.    On  the  other  hand, 
there  are  included  such  items  of  expenses  incidental  to  the  adminis- 
trative and  general  activities  of  the  business  (in  so  far  as  the  same 
are  properly  chargeable  to  the  performance  of  the  contract)    as( 
reasonable  salaries  of  executives,  engineers,  draftsmen,  and  office  S 
employees,  taxes  (other  than  Federal  war  profits,  excess  profits,  and| 
income  taxes,  and  other  than  those  already  allowed  under  operation 
overhead),  stationery,  telephones,  traveling,  etc.    The  test,  as  in 
the  case  of  operation  overhead,  is  from  direct  benefit  to  the  per- 
formance of  the  work  contracted  for. 

These  items  of  administrative  and  general  expense,  like  those  of 
operation  overhead,  enter  into  the  settlement  so  far  as  they  are  ap- 
plicable to  the  direct  and  indirect  materials  and  work  in  process  as 
above  indicated  and  may  also  enter  in  the  ascertainment  of  other 
items  herein  mentioned. 

Com/mitment8  are  the  sums  paid  by  the  prime  contractor  to  sub- 
contractors or  material  men  in  settlement  of  their  claims  against 
him  for  terminating  their  contracts.    These  become  items  of  costi 
against  the  Government  and  may  properly  be  allowed  when  theyj 
come  within  what  the  subcontractor  might  reasonably  have  recov-S 
ered  against  the  prime  contractor  in  a  court  having  jurisdiction./ 
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They  are,  of  course,  limited  to  the  subcontracts  required  for  the 
performance  of  the  prime  contract.  Every  effort  is,  however,  made 
to  settle  subcontracts  on  the  same  basis  and  principles  as  prime  con- 
tracts, and  this  is  very  generally  accomplished. 

Unahsorhed  amortization. — ^There  are  a  number  of  costs  incurred 
by  the  contractor  for  the  performance  of  the  whole  contract  and 
which  are  wholly  or  in  part  to  be  amortized  over  and  in  the  price 
to  be  paid  by  the  Government  for  the  finished  articles.  The  theory 
in  these  matters  is  to  find  out  how  much  of  the  cost  is  covered  in  the 
unit  price  of  each  item  and  then  to  pay  the  contractor  that  amount 
multiplied  by  the  number  of  items  delivery  of  which  was  not  made 
nor  paid  for  because  the  contj'act  was  suspended  by  the  action  of 
the  Government.    Some  such  costs  are: 

(a)  Facilities  and  equipment  properly  acquired  for  the  perform- 
ance of  the  contract,  and  the  necessity  for  which  might  reasonably 
have  been  contemplated  by  the  contractor,  and  the  amortization 
upon  which  was  covered  in  whole  or  in  part  in  the  price  fixed  in 
the  contract.    Here  the  amount  to  be  amortized  in  the  contract  is 
for  convenience,  in  the  absence  of  exact  information,  ascertained 
by  deducting  from  the  total  cost  the  fair  value  at  the  time  of  settle- 
ment, and  the  United  States  is  then  charged  with  such  portion  of 
the  remainder  as  the  uncompleted  portion  of  the  contract  bears  to 
the  whole  contract.     Under  this  head  come  buildings,  machinery, 
etc.    But  this  allowance  can  in  no  case  exceed  what  the  contractor 
would  have  recouped  had  the  contract  been  fully  executed  and  com- 
pleted. 
^Such  facilities  or  equipment  must  have  been  purchased  or  con- 
instructed  for  the  performance  of  the  contract  or  in  anticipation  of  it, 
//  and  amortization  will  not  be  allowed  on  the  regular  preexisting 
//    plant  of  the  contractor  or  where  the  amortization  has  already  been 
\l    absorbed  in  other  contracts  whether  commercial  or  with  the  Gov- 
II     ernment. 

T  (ft)  Expennicntal  work  and  fees  of  expert  advisers, — ^These  initial 
costs  are  frequently  necessary  to  successful  production  and  are 
charged  into  the  price  of  the  finished  articles.  The  amortization  not 
absorbed  because  of  the  stopping  of  production  under  the  contract 
is  a  proper  item  of  cost  to  be  paid  by  the  United  States. 

(<?)  Cost  of  plant  rearrangement  before  and  sometimes  after  com- 
pletion of  the  Government  contract,  if  contemplated  at  the  time  the 
contract  was  made  and  covered  by  the  contractor's  estimate  and 
|unit  price  charged  the  Government,  is  to  be  apportioned  in  the 
same  manner  as  experimental  work,  etc. 

{d)  Special  tools  adapted  solely  to  the  production  under  the  con- 
tract and  applicable  to  the  whole  contract,  are  to  be  considered  like 
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facilities  or  equipment  and  the  unabsorbed  amortization  paid  by 
the  Government  in  like  manner. 

All  such  costs,  the  subject  of  amortization,  must  have  been  rea- 
sonably appropriate  for  the  work  of  performing  the  contract,  and 
not  in  excess  of  its  requirements,  and  the  prices  at  which  the  con- 
tractor obtained  the  facilities  or  equipment  or  advice,  etc.,  must 
have  been  such  as  might  reasonably  have  been  paid  at  the  time  and 
under  the  circumstances.  If  they  were  excessive,  only  such  part 
mav  be  considered  as  was  reasonable. 

Difficultv  sometimes  arises  where  the  contractor  has  successive 
contracts  for  the  same  product  and  at  the  same  or  higher  price  and 
uses  the  facilities,  et<?.,  provided  for  the  first  contract.  In  such  cases 
it  is  safest  to  assimie  that  these  were  fully  amortized  in  the  first 
contract  and  not  to  allow  unabsorbed  amortization  in  settling  those 
that  follow  unless  it  is  clearly  shown  that  such  amortization  was 
agreed  upon  in  fixing  the  prices  for  both  contracts  and  was  under- 
stood from  the  beginning  to  extend  over  more  than  the  first  contract. 

Other  items  of  cost  not  subject  to  he  amortized. — {a)  Excessive 
cost  of  operation  at  the  beginning  of  production  which  would  have 
been  overcome  by  the  greater  efficiency  of  operation  in  the  later 
stages  of  the  contract.  This  item  only  remains  a  cost  so  long  as  it 
results  in  an  actual  loss  and  to  the  extent  of  such  loss.  If  the  con- 
tract has  proceeded  far  enough  before  suspension  for  subsequent^ 
more  efficient  production  to  balance  off  the  losses  previously  made, 
then  there  is  no  item  of  cost  remaining  to  be  paid  by  the  United 
States.  In  many  cases  the  contract  was  an  improvident  one  and 
would  have  been  a  loss  even  if  wholly  performed.  In  such  case  only 
such  pai-t  of  the  cost  of  the  first  part  of  production  may  be  allowed 
as  is  in  excess  of  the  average  actual  cost  of  production  for  the  whole 
contract.  This  excess  is  the  true  measure  of  the  higher  cost  of  the 
early  part  of  production. 

(6)  Then  there  are  the  items  of  expense  and  cost  covered  by  sec- 
tion E  above  quoted,  being  for  the  protection  and  care  of  property. 

(<?)  There  are  also  costs  imposed  on  the  contractor  by  the  failure 
of  the  United  States  to  fully  perform  on  its  part  and  which  should 
be  reimbursed  to  the  contractor.  Thus,  for  example,  where  the 
United  States  had  made  a  contract  for  shells  and  was  to  furnish  the 
billets  to  the  contractor  in  accordance  with  certain  specifications, 
quality,  hardness,  et<\  The  United  States,  however,  furnished  billets 
which  are  harder  than  the  specifications  call  for  and  the  contractor  is 
put  to  extra  expense  to  obtain  additional  machinery  to  anneal  the 
billets  before  machining  them,  and  does  so;  or,  where  the  billets 
furnished  have  an  unusually  large  proportion  of  latent  defects,  caus- 
ing the  contractor  to  machine  many  more  billets  to  produce  the  re- 
quired number  of  shells  than  was  originally  contemplated ;  or,  where 
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the  United  States  on  a  contract  for  copper  bands,  in  which  it  agrees 
to  furnish  to  the  contractor  all  the  copper  required  for  the  perform- 
ance of  the  contract  has,  nevertheless,  failed  to  furnish  the  so-called 
vehicle  copper  and  has  furnished  the  contractor  only,  pound  for 
pound,  the  weight  of  the  finished  bands ;  or,  in  case  the  United  States 
I  has  through  some  action  prevented  the  contractor  from  employing 
#  overtime  labor  or  working  oti  Sundays  and  such  labor  was  cdntem- 
I  plated  at  the  time  the  contract  was  made. 

I  Such  items  are  generally  in  the  nature  of  unliquidated  damages 
and,  where  the  contract  has  not  been  terminated  by  a  complete  per- 
formance by  the  contractor,  or  by  breach,  or  otherwise,  may  be  in- 
cluded under  the  settlement.  Where,  however,  the  contract  has  been 
completed  by  the  contractor  or  terminated  by  breach,  the  expiration 
of  time  for  performance,  or  otherwise,  such  items  may  not  be  paid 
or  settled  by  the  Secretary  of  War  unless  the  contract  be  an  informal 
one,  and  the  settlement  to  be  made  under  the  act  of  March  2,  1919. 
In  the  latter  case  the  act  appears  to  be  wide  enough  to  permit  settle- 
ments and  awards  by  the  Secretary  of  War  even  under  such  circum- 
stances. 

Other  compensdtion  may  be  awarded  under  section  G  above  quoted 
and  which  is  sufficiently  broad  to  cover  unforeseen  circumstances  aris- 
ing in  particular  cases  as  well  as  many  of  the  items  of  cost  above 
enumerated  and  commented  on.  Where  the  application  of  the  above- 
stated  basis  does  not  give  the  contractor  reimbursement  for  his  ex- 
penditures and  a  fair  compensation  for  such  of  his  services  as  have 
not  resulted  in  completed  product,  section  G  is  applicable.  It  can 
not  be  used,  however,  to  put  an  inefficient  or  improvident  contractor 
in  a  better  position  than  he  would  have  been  in  had  he  completed 
the  performance  of  his  contract. 

Liqvidated  damages, — ^Where  the  contract  provides  for  the  deduc- 
tion of  liquidated  damages  for  delay  on  the  part  of  the  contractor, 
these,  as  soon  as  deducted  from  payments  made  the  contractor  for 
goods  delivered,  are  held  to  be  a  vested  property  right  of  the  Govem- 
J  ment,  and  not  within  the  power  of  the  Secretary  of  War  to  remit  unr, 
\  less  the  original  contract  expressly  so  provides.     (Matter  6f  Haw- 
f  thorne,  11  Comp.  Dec,  118.)    Being  a  vested  money  right  of  the  Gov- 
/    emment,  they  are  a  matter  for  the  Department  of  the  Treasury. 
/    Many  contracts  provide  that  for  certain  causes,  as,  for  example,  that 
k    the  delay  was  caused  by  the  United  States,  the  time  will  be  extended 
I      and  damages  remitted.     The  power  and  discretion  to  determine 
whether  such  a  cause  exists  is  usually  placed  in  the  contracting  officer 
by  the  terms  of  the  contract.    The  Comptroller  of  the  Treasury  will, 
however,  review  his  findings  and  exercise  of  discretion,  unless  the 
contract  provides  that  such  are  final  and  conclusive  upon  the  parties. 
(Hydraulic  Pressed  Steel  Co.  claim,  26  Comp.  Dec,  275.) 


XXVII 

Exceptions  to  the  above  outlined  basis. — ^There  are  classes  of  con- 
tracts made  by  the  Quartermaster  or  Director  of  Purchase  where  the 
method  of  settlement  has  been  on  the  basis  of  certain  unit  allow- 
ances which  were  established  in  agreement  with  groups  of  contractors 
producing  certain  classes  of  commodities.  The  application  of  these 
allowances  is  believed  to  secure  substantially  the  same  results  as  the 
above  outlined  basis  and  to  make  for  economy  in  time  and  effort. 

3.  CONTRACT  SETTLEMENT  ORGANIZATIONS  OF  THE  WAR 

DEPARTMENT.  X' 

The  armistice  found  the  War  Department  under  the  terms  of  con- 
tracts, formal  and  informal,  obligated  to  the  industry  of  the  country 
for  a  production  which,  under  the  new  circumstances,  was  far  in 
excess  of  the  military  needs  of  the  Nation.  To  have  continued  this 
production  would  have  meant  not  only  an  improvident  waste  of  Gov- 
ernment funds,  but  of  materials  and  labor  which  were  urgently  needed 
in  the  reconstruction  of  our  commercial  life.  The  immediate  prob- 
lem was  to  determine  what  curtailment  in  production  under  these 
various  agreements  could  be  made  which  would  accord  with  the  re- 
vised military  needs  and  be  consistent  with  the  smooth  shifting  back 
of  the  industrial  machinery  to  a  commercial  basis.  Boards  were  set 
up  in  each  of  the  bureaus  to  review  each  of  the  outstanding  contracts 
and  to  determine  what  curtailment  of  production  was,  under  the 
circumstances,  wise.  These  boards  having  made  that  determination, 
the  next  question  for  decision  was  as  to  the  method  to  be  used  in 
effecting  this  curtailment.  Two  courses  were  open.  The  Government 
could  notify  the  contractor  that  it  would  refuse  to  receive  any  articles 
under  the  outstanding  contracts  beyond  the  limits  of  the  proposed 
curtailment  of  production.  Such  a  refusal  would  constitute  a  breach 
of  contract  and  throw  the  adjustment  of  any  rights  which  the  con- 
tractor might  have,  both  for  expenditures  made  in  preparation  for 
the  curtailed  portion  of  the  contract  and  for  anticipated  profits,  into 
the  Court  of  Claims.  Such  a  course  would  have  resulted  in  wide- 
spread industrial  hardship  and  have  involved  a  wholesale  repudiation 
of  obligations,  which  the  department  could  not  contemplate. 

The  other  course  was  to  attempt  to  negotiate  amendments  to  the 
existing  contracts  which  would  provide  for  the  desired  curtailment 
of  production  and,  at  the  same  time,  reimburse  and  remunerate  the 
contractor  on  a  fair  basis  for  those  preparations  which  he  haid  made 
for  the  production  of  those  articles  which,  under  the  revised  terms 
of  the  contract,  he  was  not  to  complete  and  deliver.  The  negotiation 
of  these  amended  or  supplemental  contracts  was  naturally  a  function 
of  the  same  bureaus  which  had  negotiated  the  original  contracts,  and 
those  boards  in  the  various  bureaus  which  had  been  charged  with  the 
duty  of  determining  what  curtailment  of  production  was  desirable 
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were  further  charged  with  the  duty  of  negotiating  new  supplemental 
contracts  providing  for  such  curtailment. 

It  was  desired  that  this  work  be  approached  by  both  contractors 
and  bureaus  with  the  same  spirit  of  cooperation  which  had  animated 
the  department  and  contractors  in  the  making  and  execution  of  the 
original  contracts,  so  that  this  final  chapter  of  the  war-time  relations 
of  industry  with  the  Government  would  be  animated  by  the  same 
fine  spirit  which  had  characterized  those  relations  to  such  a  preva- 
lent degree  during  the  strenuous  days  of  hostilities.  It  was  deemed 
important  that  the  work  of  negotiation  of  these  new  contracts  be  car- 
ried on  while  those  who  were  familiar  with  the  history  of  the  making 
and  production  under  the  contracts  were  still  available  in  the  service, 
and  to  this  end  officers  and  civilians  who  had  been  engaged  in  the 
work  of  procurement,  production,  and  inspection  directed  their  ener- 
gies toward  working  out  a  sound  and  fair  basis  for  supplemental 
contracts  curtailing  production. 

The  contracts  of  settlement  or  statutory  awards  are  executed,  the 
former  by  the  contracting  officer  and  the  claimant,  and  the  latter  by 
the  district  board  and  the  claimant,  but  they  are  by  their  terms  ex- 
pressly subject  to  the  approval  of  the  bureau  boards  and  in  the  case 
of  statutory  awards  also  by  the  War  Department  Claims  Board, 
hereafter  described.  The  whole  record  is  thereafter  transmitted  to 
the  bureau  board,  which  in  turn  reviews  the  whole  settlement  on  the 
record,  including  computations,  valuations,  or  appraisements,  and 
determines  whether  all  the  regulations  of  the  War  Department  and 
of  the  comptroller  and  the  law  have  been  followed,  etc.  It  may  then 
approve  or  disapprove  the  settlement.  If  it  approves,  then  the  record 
is  filed  and  the  settlement  contracts  or  statutory  awards,  after  ex- 
ecution, are  distributed  to  the  appropriate  places  for  record  or  pay- 
ment, one  being  sent  to  the  district  board,  one  to  the  claimant,  an- 
other to  the  disbursing  officer,  another  to  the  Auditor  for  the  War 
Department,  and,  in  case  of  settlement  contracts,  one  to  the  Returns 
Office.  If  disapproved  it  is  returned  to  the  district  office  for  correc- 
tion and  to  endeavor  to  arrive  at  and  negotiate  the  new  settlement 
with  the  claimant,  or  the  bureau  board  may  itself  undertake  tlie 
negotiation.  There  are  also  provisions  and  special  forms  for  making 
partial  payments  to  claimants  before  the  final  adjustment,  either  on 
items  of  claim  proved  or  on  a  percentage  of  the  estimated  minunum 
total  award,  less  debt  due  the  United  States.  These  forms  and  paper's 
for  partial  payments  are  usually  accomplished  in  the  districts  with- 
out reference  to  the  bureau  boards  for  approval,  and  this  is  per- 
mitted, because  the  whole  settlement,  including  the  partial  pay- 
ments and  the  items  on  which  based,  is  ultimately  sent  to  the  bureau 
board  in  any  event  for  review  on  payment  of  the  final  amount  and 
the  execution  of  the  final  settlement  contract. 
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A  typical  set  of  regulations  and  forms  for  such  bureau  settlements 
is  to  be  found  in  Ordnance  Claims  Board  Circular  74  of  1919. 

Some  of  the  bureaus  established  especial  boards  to  operate  on 
claims  on  certain  groups  of  contracts,  as,  for  example,  the  Nitrates 
Board  of  the  Ordnance  Departmen^t.  These  functioned  as  district 
boards. 

The  bureaus  with  more  limited  numbers  of  contracts  do  not  gener- 
ally operate  through  district  organizations.  The  bureau  board  itself 
in  such  cases  conducts  the  whole  investigation  and  negotiation  and 
makes  the  award  and  settlement  contract  subject  to  the  approval  of 
or,  if  a  statutory  award,  execution  by  the  War  Department  Claims 
Board  member  assigned  to  that  bureau. 

Where  for  any  reason  an  agreement  can  not  be  reached  by  the  dis- 
trict within  the  limits  of  the  regulations  the  case  goes  first  on  appeal 
to  the  bureau  board  and,  if  no  agreement  is  reached  there,  then  on 
further  appeal  to  the  Board  of  Contract  Adjustment  of  the  War 
Department. 

The  boards  which  were  charged  with  the  duty  of  determining  what 
curtailment  of  production  was  desirable  and  in  negotiating  contracts 
for  such  curtailment  came  generally  to  be  known  as  claims  boards. 
One  such  board  was  set  up  in  each  bureau.  The  Ordnance  Depart- 
ment Claims  Board  was  established  as  early  as  November  6,  1918. 
In  certain  of  the  bureaus,  as  in  the  ofBce  of  the  Director  of  Purchase, 
and  in  ordnance,  it  was  necessary  to  decentralize  their  activities ;  jtnd 
in  these  bureaus,  the  bureau  claims  board  became  a  reviewing  board, 
while  the  actual  negotiations  for  the  new  contracts  were  carried  on 
in  the  case  of  ordnance  by  claims  boards  established  on  November  26, 
1918,  in  each  of  the  ordnance  districts  into  which  the  country  was 
divided ;  and  in  the  case  of  purchase,  by  claims  boards  in  each  of  the 
supply  zones  into  which  the  country  was  divided.  Of  these  district 
boards,  the  district  chief  or  zone-supply  officer  was  made  chairman ; 
a  prominent  business  man  of  the  district  was  generally  made  a  mem- 
ber of  the  board,  and  to  it  was  attached  a  lawyer.  The  existing 
personnel  in  the  district  or  zone  was  coordinated  to  assist  in  the 
work.  This  personnel  had  been  engaged  during  the  war  in  activities 
of  inspection,  accounting,  finance,  expediting  production,  etc.,  and 
contained  the  best  available  material  to  check  and  examine  the  state- 
ments submitted  by  the  contractors  on  prescribed  forms  as  to  the 
expenditures  and  commitments  which  they  had  made  in  preparation 
for  the  curtailed  portion  of  the  contract  and  the  other  elements  which 
they  claimed  ought  to  be  taken  into  consideration  in  the  negotiation 
of  the  new  contract  with  them  providing  for  the  curtailment  of  their 
production.  This  personnel  was  formed  into  groups  under  the 
leadership  of  officei*s  or  civilians  designated  by  the  chairman  of  the 
board,  and  these  heads,  with  their  principal  assistants,  were  usually 
known  as  the  staff. 
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The  district  or  zone  board,  or  the  bureau  claims  board  in  those 
bureaus  where  there  are  no  local  boards,  makes  a  complete  determi- 
nation as  to  the  facts  stated  by  the  contractor  and  embodies  its 
iSndings  in  a  condensed  statement,  generally  on  a  prescribed  form, 
known  a^s  an  award.  This  award,  when  assented  to  by  the  con- 
tractor, becomes  the  basis  for  the  settlement  or  supplemental  con- 
tract; or,  where  the  contract  is  not  executed  in  the  manner  pre- 
scribed by  law,  for  the  statutory  award  under  the  act  of  March  2, 
1919. 

Reference  has  been  made  above  to  the  War  Department  Claims 
Board.  This  board  acts  under  the  presidency  of  the  Assistant  Sec- 
retary of  War,  who,  as  Director  of  Munitions,  has  supervision  and 
direction  of  the  whole  supply  system  of  the  Army,  and  consequently 
of  all  contracts  and  questions  relating  thereto.  This  board  was 
given,  by  Circular  No.  26  of  the  War  Department,  dated  January  20, 
1919,  power  "to  supervise  and  coordinate  the  work  of  the  various 
War  Department  agencies  engaged  in  the  settlement  of  claims  re- 
sulting from  the  termination  of  contracts  or  other  procurement 
obligations  of  the  department  consequent  upon  the  suspension  of 
hostilities  and  to  authorize  and  approve  such  settlements."  This 
circular  seems  to  confine  the  jurisdiction  of  this  board  to  claims  on 
contracts  already  terminated ;  but  this  obviously  was  not  the  intent, 
for  the  Secretary  of  War  would  not  then  have  jurisdiction.  It  is 
construed  to  extend  to  all  matters  of  adjustment  on  War  Depart- 
ment contracts.  All  settlement  contracts  negotiated  by  the  bureaus, 
before  they  can  become  effective,  must  be  approved  by  this  board  or 
one  of  its  members  designated  for  the  purpose.  Upon  the  passage 
of  the  Dent  Act,  the  powers  of  the  Secretary  of  War  to  adjust,  pay, 
and  discharge  the  agreements  covered  by  that  act,  so  far  as  they  re- 
lated to  contracts  made  in  the  United  States  and  Canada,  were 
delegated  to  the  War  Department  Claims  Board  by  General  Order 
No.  40,  of  March  19, 1919,  and  all  statutory  awards  made  under  this 
act  are  made  in  its  name  by  the  board  or  by  one  of  its  members 
authorized  for  that  purpose.  The  actual  consideration  of  settlement 
contracts  and  the  making  of  statutory  awards  are,  except  in  special 
cases,  carried  on  by  specially  designated  members  of  the  board, 
who  sit  with  the  bureau  claims  boards,  the  War  Department  Claims 
Board  as  a  whole  confining  itself  ordinarily  to  the  determination  of 
questions  of  policy  and  the  supervision  of  the  administration  of 
various  agencies  of  the  department  engaged  in  contract  settlement 
work. 

In  administering  its  powers  under  the  Dent  Act  the  War  De- 
partment Claims  Board  makes  use  of  the  bureau  and  local  boards 
in  the  negotiation  of  proposed  statutory  awards  and  has  also  dele- 
gated important  parts  of  its  jurisdiction  to  the  Board  of  Contract 
Adjustment. 
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The  Board  of  Contract  Adjustment  was  organized  on  November 
6,  1918,  in  order  to  meet  requirements  for  a  board  that  would  per- 
form the  functions  provided  for  in  the  standard  form  of  contract 
required  by  Supply  Circular  88.  1918,  and  to  determine  ques- 
tions of  doubt  and  other  incidental  questions  arising  during  the 
performance  of  contracts.  It  was  intended  that  this  board  should 
relieve  the  Secretary  of  War  from  the  determination  of  many  per- 
plexing questions  which  would  otherwise  be  submitted  to  him.  It 
was  planned  to  have  it  composed  of  men  drawn  from  civil  life,  of 
high  standing  in  their  communities,  and  whose  views  would  com- 
mand the  confidence  of  contractors  and  make  them  feel  that  their 
rights  under  their  contracts  were  being  considered  in  a  broad  and 
business-like  fashion  by  men  who  had  been  accustomed  to  deal  with 
similar  important  questions  in  civil  life. 

When  the  work  of  negotiating  settlement  contracts  was  imposed 
upon  the  department  it  was  immediately  felt  that  the  Board  of 
Contract  Adjustment  would  be  a  useful  agency  in  passing  upon  the 
terms  of  proposed  supplemental  contracts  where  the  negotiating 
bureaus  and  the  contractor  could  not  come  to  an  agreement  as  to 
the  terms  of  the  ne\^  contract.  Consequently,  it  was  provided  that, 
where  the  bureau  board  and  the  contractor  are  unable  to  come  to  an 
agreement,  the  contractor  may  appeal  to  the  Board  of  Contract 
Adjustment  for  a  review  of  the  proposed  terms  of  the  settlement 
contract.  (Supply  Circular  No.  Ill,  dated  Nov.  9,  1918.)  If 
the  Board  of  Contract  Adjustment  is  in  agreement  with  the  views 
of  the  bureau  board,  and  its  position  is  sustained  by  the  Secretary 
of  War  on  a  submission  to  him  for  review,  then,  unless  the  con- 
tractor is  willing  to  make  an  adjustment  upon  that  basis,  the  origi- 
nal contract  is  terminated  and  adjusted  under  its  cancellation  clause, 
or  if  there  be  none,  then  it  is  breached  and  the  contractor  relegated 
to  his  rights  in  the  courts.  In  the  event  that  the  Board  of  Con- 
tract Adjustment  finds  that  a  supplemental  contract  ought  to  be 
made  on  terms  other  than  those  proposed  by  the  bureau  board  and 
objected  to  by  the  contractor,  the  matter  is  sent  back  to  the  bureau 
board  for  the  making  of  a  supplemental  contract  along  the  lines 
outlined  by  the  Board  of  Contract  Adjustment. 

A  similar  appellate  jurisdiction  from  the  action  of  the  bureau 
boards  with  reference  to  Dent  law  awards  was  delegated  to  the  Board 
of  Contract  Adjustment  by  the  War  Department  Claims  Board,  and 
it  was  also  given  an  extensive  original  jurisdiction  under  that  act 
which  will  presently  be  described. 

The  other  principal  board  of  the  War  Department  for  the  settle- 
ment of  claims  is  the  War  Department  Board  of  Appraisers  consti- 
tuted by  General  Order  No.  30,  of  April  1, 1918.  This  board  has  the 
function  of  determining  amounts  due  for  property  commandeered  or 
requisitioned  under  the  national  defense  act  of  June  8, 1916,  section 
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120,  and  the  food  control  act  of  August  10,  1917,  sections  10,  11,  and 
12,  and  niay  also  by  award  in  advance  fix  the  fair  price  for  work 
and  property  received  under  compulsory  orders  under  the  same  acts. 
To  it  are  referred  also  claims  relating  to  real  estate  under  the  iict  of 
March  2,  1919.  (See  resolution  of  War  Department  Claims  Board 
meeting  No.  23,  held  Mar.  18,  1919.) 

In  settling  the  claims  of  contractors  it  usually  becomes  necessary 
for  the  district  or  bureau  board  also  to  take  part  in  or  check  up  the 
settlements  made  by  the  prime  contractor  with  his  subcontractors. 
This  involves  a  great  number  of  determinations  by  district  boards 
generally  greatly  exceeding  in  number  the  prime  contract  settlements. 
However,  as  these  subcontractors  have  no  contractual  relations  with 
the  United  States,  the  basis  for  such  settlements  is  not  so  prescribed 
and  the  approval  of  these  settlements  by  the  bureau  boards  is  not  re- 
quired. Such  subcontract  settlements  may  be  approved  by  the  dis- 
trict boards  where  they  are  within  the  limits  of  the  amount  which  the 
subcontractor  would  recover  from  the  prime  contractor  in  an  action 
or  suit  in  court,  but  they  are  generally  accomplished  on  the  same 
basis  as  the  settlements  of  the  prime  contractors  with  the  United 
States  as  outlined  above. 

An  idea  of  the  work  performed  by  all  these  boards  and  the  many 
thousands  of  officers  and  men  and  women  they  employ  may  be  gained 
from  the  fact  that  about  21,800  War  Department  contracts  had  been 
settled  by  them  up  to  August  31, 1919,  for  an  aggregate  sum  of  about 
$272,786,000,  and  that  an  estimated  number  of  about  5,000  claims 
amounting  to  about  $300,000,000  then  remained  to  be  settled.  The 
settlements  above  made  were  at  an  average  of  13  per  cent  of  the 
amount  which  the  United  States  would  have  been  obligated  to  pay 
had  the  then  unperformed  parts  of  the  contracts  been  completed. 
Other  claims  to  a  limited  number  coming  before  the  Board  of  Con- 
tract Adjustment  under  the  act  of  March '2,  based  on  agreements 
made  by  officers  or  others  acting  under  the  authority  of  the  President 
are  not  here  included. 

LIST   OF   BOARDS    SUPERVISING    AND    PASSING   UPON   THE    ADJUSTMENT    OF 

CONTRACTS  IN   THE  WAR   DEPARTMENT. 

War  Department  Claims  Board,  Washington,  D.  C,  Munitions  Building. 
Board  of  Contract  Adjustment,  Twentieth  and  C  Streets  NW.,  Washington,  D.  C. 
War  Department  Board  of  Appraisers,  Munitions  Building,  Washington,  D.  C. 
Ordnance  Claims  Board,  War  Department,  Washington,  D.  C. 
Claims  Board,  Air  Service,  War  Department.  Washington,  D.  C. 
Claims  Board,  Chemical  Warfare  Service,  War  Department,  Washington,  D.  C. 
Claims   Board,   Construction    Division,   War   Department,    Washington,    D.   C. 
Claims  Board,  Signal  Corps,  War  Department,  Washington,  D.  C. 
Claims  Board,  Office  Chief  of  Engineers,  War  Department,  Washington,  D.  O. 
Claims  Board,  Director  of  Purchase,  War  Department,  Washington,  D.  C. 
Transportation  Service  Claims  Board,  War  Department,  Washington,  D.  C. 
Board  of  Review  for  Medical  and  Hospital  Supplies  Division,  War  Depart- 
ment, Washington,  D.  C. 
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Boar<l   of   Ueview   for  Machinery  and  Engineering   Materials   Division,   War 

Department,  Washington,  D.  C. 
Board  of  Review  for  Motors  and  Vehicles  Division,  War  Department,  Wasli- 

infgton,  D.  C. 

DISTRICT  AND  ZONE  BOAKDe. 
OBDNANCE  DISTRICT  CLAIMS  BOABD. 

Baltimore,  Park  Plant,  Columbia  Avenue,  Baltimore,  Md. 

Bridgeport,  945  Main  Street,  Bridgeport,  Conn. 

Boston,  19  Portland  Street,  Boston,  Mass. 

Chicago,  155  East  Superior  Street,  Chicago,  111. 

Cincinnati,  corner  Third  and  Vine  Streets,  Cincinnati,  Ohio. 

Cleveland,  Plymouth  Building,  Cleveland,  Ohio. 

Detroit,  35  Washington  Boulevard,  Detroit,  Mich. 

New  York,  Albermarle  Building,  Twenty-fourth  Street  and  Broadway,  New 

York  City. 
Philadelphia,  1710  Market  Street,  Philadelphia,  Pa. 
Pittsburgh,  Chamber  of  Commerce  Building,  Pittsburgh,  Pa. 
Rochester.  82  St.  Paul  Street,  Rochester,  N.  Y. 
St.  Louis,  Missouri  State  Life  Building,  St.  Louis,  Mo. 
Toronto,  606  Royal  Bank  Building,  Toronto,  Canada. 

CHEHICAL  WARFARE  SERVICE. 

Board  of  Review,  Gas  Defense,  Edgewood  Arsenal. 

ZONE  BOARDS  OF  CONTRACT  REVIEW,  OFFICE  OF  THE  DIRECTOR  OF  PURCHASK 

AND  STORAGE. 

Zone  No.  1,  Boston,  Mass.,  108  Massachusetts  Avenue. 

Zone  No.  2,  New  York  City,  461  Eighth  Avenue. 

Zone  No.  3,  Philadelphia,  Pa.,  Twenty-first  and  Oregon  Avenue. 

Zone  No.  4,  Baltimore,  Md.,  Coca-Cola  Building. 

Zone  No.  5,  Atlanta,  Ga.,  Transportation  Building. 

Zone  No.  6,  JefCersonville,  Ind.,  Meigs  Avenue. 

Zone  No.  7,  Chicago,  111.,  1819  West  Thirty-ninth  Street. 

Zone  No.  8,  St.  I^uis,  Mo.,  Second  and  Arsenal  Streets. 

Zone  No.  9,  New  Orleans,  La.,  Audubon  Building. 

Zones  No.  10  and  No.  12,  San  Antonio,  Tex.,  General  Supply  Depot. 

Zone  No.  11,  Omaha,  Nebr.,  Army  Building. 

Zone  No.  13,  San  Francisco,  Calif.,  Fort  Mason. 

Zone  N<».  14,  W^ashington,  D.  C,  Seventeenth  and  F  Streets,  NW. 

THE  DISTRICT  OFFICES  OF  AIR  SERVICE  FINANCE. 

Mr.   W.   G.   Famsworth,   District   Finance  Manager,  New   York,   N.   Y.,  860 
Madison  Avenue,  Abercrombie  &  Fitch  Building,  Ninth  Floor. 

4.  THE  JURISDICTION  OF  THE  BOARD  OF  CONTRACT  ADJUSTMENT 

IS  FROM  SEVERAL  SOURCES. 

(fl)  On  contracts  executed  in  accordance  with  the  statutes. 

ORIGINAL  JURISDICTION. 

General  Orders,  No.  108,  of  November  6,  1918,  in  creating  the 
Board  of  Contract  Adjustment,  described  its  jurisdiction  in  the 
words : 

"It  shall  be  the  duty  of  the  board  to  hear  and  determine  all  claims^ 
doubts,  or  disputes,  including  all  questions  of  performance  or  non- 
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performance,  which  may  arise  under  any  contract  made  by  the  War 
bepartment.'^ 

It  would  seem  that  one  of  the  principal  causes  for  the  issue  of 
General  Orders,  No.  103,  was  to  establish  a  boaird  for  the  arbitra- 
tion, and  in  accordance  with  the  clauses  prescribed  in  Supply  Cir- 
cular No.  88  to  be  inserted  in  War  Department  contracts.  (For 
copy  of  these  clauses  see  Information  Circular  No.  1.) 

The  jurisdiction  of  this  board  is  not  final  under  Greneral  Orders 
No.  103,  which  further  provides,  "The  findings  and  decisions  of  the 
board  shall  be  final  and  conclusive,  subject  only  to  review  by  the 
Secretary  of  War."  The  simple  procedure  laid  down  for  presenta- 
tion to  the  board  of  these  cases  is  to  be  found  in  Information  Cir- 
cular No.  1,  herewith. 

In  many  cases  doubts  or  disputes  are  to  be  determined  under  the 
terms  of  the  orii2:inal  contracts  themselves  by  some  officer  or  board 
or  by  arbitration.  In  these  cases  the  Secretary  of  War  having  so 
agreed  will,  as  a  rule,  use  such  method  of  adjustment  and  the  mat- 
ter may  only  come  before  the  Board  of  Contract  Adjustment  for 
construction  of  the  clauses  for  arbitration  or  perhaps  on  review. 

APPELLATE   JURISDICTION. 

In  addition  to  this  original  jurisdiction  under  formal  contracts 
the  Board  of  Contract  Adjustment  has  an  appellate  jurisdiction,  as 
outlined  above,  to  review,  at  the  instance  of  the  contractor,  the 
terms  of  the  proposed  settlement  contracts  for  the  curtailment  of 
production  and  reimbursement  and  compensation  to  the  contractor 
for  what  he  has  done  with  reference  to  the  eliminated  portion  of 
his  contract.  This  jurisdiction  was  fixed  by  Supply  Circular  No.  Ill 
of  November  9,  1918.  On  such  appeal  this  board  is  not  confined  to 
the  gi'ounds  stated  for  appeal  or  review,  but  may  consider  the  entire 
case. 

It  has  also  appellate  jurisdiction  where  an  endeavor  has  been 
made  to  settle  some  doubt  or  dispute  under  a  contract  and  the  con- 
tractor is  not  satisfied  with  the  determination  of  the  contracting 
officer  or  of  the  bureau  chief. 

The  practice  for  appeals  in  these  and  certain  other  cases  is  also  set 
forth  in  Supply  Circular  No  46,  hereto  attached. 

(b)  On  contracts  not  executed  in  the  manner  prescribed  by  the 
statutes. 

UNDER  GENERAL  ORDERS  NO.   103,  OF  NOVEMBER  0,  1918. 

This  order  is  not  confined  to  the  contracts  executed  in  the  manner 
prescribed  by  law,  and  permits  the  determination  of  "  doubts  "  and 
"disputes"  arising  under  contracts  not  so  executed  and  while  in 
course  of  performance,  or  otherwise.  Under  it  the  jurisdiction  of  the 
Board  of  Contract  Adjustment  is  both  original  and  appellate. 
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UNDER  THE  ACT  OF  MARCH  2,  1919. 

As  stated  above,  the  jurisdiction  of  the  Secretary  of  War  to  amend 
and  settle  informal  executory  contracts  is  doubtful.  He  may,  in 
such  case,  recommend  to  the  Treasury  Department  payment  for 
services  rendered  and  accepted,  and  for  property  had  and  received, 
on  the  implied  contracts.  It  would  seem  that  these  are  not  within 
the  prohibition  of  Revised  Statutes  3744.  {Clark  v.  United  States^ 
95  U.  S.  539.)  He  may  not,  however,  under  such  contracts,  make 
binding  supplemental  contracts  extending  to  the  payments  for  other 
items,  as,  for  example,  work  in  process  and  unliquidated  damages, 
etc.  To  cover  this,  the  act  of  March  2, 1919,  was  passed,  and  followed 
by  General  Orders  No.  40  of  March  19,  1919,  which  established  the 
War  Department  Claims  Board  as  the  agency  within  the  United 
States  "  through  which  shall  be  exercised,  in  the  name  of  the  Secre- 
tary of  War  and  by  his  authority,  all  powers  and  duties  conferred 
upon  the  Secretary  of  War  by  the  act  of  Congress  "  of  March  2,  and 
further  provided  that,  "  for  the  expeditious  performance  of  its  duties 
the  War  Department  Claims  Board  is  authorized  to  make  such  use 
as  it  may  find  desirable  of  the  Board  of  Contract  Adjustment,  the 
War  Department  Board  of  Appraisers,  and  any  other  agency  or 
agencies  of  the  War  Department." 

The  Director  of  Purchase,  Storage,  and  Traffic  then  issued  for  the 
War  Department  Claims  Board,  Supply  Circular  No.  17,  Revised, 
dated  March  26, 1919,  in  which  it  was  provided : 

"  5.  Procedure  by  the  Board  of  Contract  Adjustment  on  Class  B 
claims : 

"(a)  Class  B  claims  shall  be  submitted  to  the  Board  of  Contract 
Adjustment,  which,  in  handling  them,  will  follow  the  procedure 
above  outlined  for  Class  A  claims  so  far  as  it  is  applicable;  but  these 
claims  which  are  based  upon  alleged  agreements  entered  into  with 
an  officer  or  agent  acting  under  the  authority,  direction,  or  instruc- 
tion of  the  Secretary  of  War  shall  be  kept  separate  and  given  num- 
bers of  a  different  series  from  those  entered  into  by  an  officer  or  agent 
acting  under  the  authority,  direction,  or  instruction  of  the  President, 
and  uie  forms  of  award  used  by  the  Board  of  Contract  Adjustment 
shall  provide  for  signature  by  that  board  and  approval  by  the  War 
Department  Claims  Board. 

"(6)  The  Board  of  Contract  Adjustment  will  establish,  under  the 
direction  of  the  War  Department  Claims  Board,  procedure  for  the 
proof  of  claims  pending  before  it. 

"((?)  The  Board  of  Contract  Adjustment  may,  in  any  case  where 
the  nature,  terms^  and  conditions  of  the  agreement  have  been  estab- 
lished and  certified  by  it,  refer  the  claim  to  the  appropriate  bureau 
claims  board  for  action  and  for  recommendation  of  a^  fair  and  equit- 
able basis  upon  which  the  agreement  should  be  adjusted,  paid,  or 
discharged,  and  the  bureau  claims  board  shall  then  proceed  in  the 
manner  provided  in  subsections  rf,  «,  /,  and  g^  of  section  3  hereof, 
and  in  the  following  general  provisions : 
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"7.  In  the  event  that  the  claimant  is  not  willing  to  accept  a 
finding  made  or  an  award  recommended  by  a  bureau  claims  board, 
he  may  appeal  to  the  Board  of  Contract  Adjustment." 

It  will  be  noted  that  under  this  circular  the  Board  of  Contract 
Adjustment  was  given  jurisdiction  in  three  classes  of  cases : 

1.  The  determination  of  all  claims  on  informal,  oraU  or  implied 
contracts  of  the  War  Department.  These  are  commonly  known  as 
Class  B  claims,  for  the  reason  that  the  form  of  proof  of  contract 
set  forth  in  Supply  Circular  No.  17  for  use  in  such  cases  is  desig- 
nated Form  B.  It  is  usual  in  these  cases  for  the  Board  of  Contract 
Adjustment  to  detennine  merely  what  the  nature,  terms,  and  con- 
ditions of  the  contract  were,  if  any,  and  to  attach  and  execute  the 
Certificate  C,  called  for  by  Supply  Circular  No.  17.  The  record  is 
then  transmitted  under  authority  of  section  5,  paragraph  (c)  of 
Supply  Circular  No.  17,  above  quoted,  to  the  bureau  or  department 
of  the  War  Department  from  which  the  claim  originated  for  settle- 
ment and  payment. 

2.  The  determination  of  all  claims  on  informal  contracts  made  by 
the  President  or  his  representatives  other  than  the  War  Depart- 
ment for  purposes  connected  with  the  prosecution  of  the  war.  These 
are  also  known  as  Class  B  claims.  As  to  these  settlements,  it  is 
necessary,  in  many  cases,  for  this  board  to  make  a  complete  de- 
termination and  adjustment  of  the  claims,  because  the  agencies  of 
the  Government  that  made  the  contracts  have  no  claims  settlement 
organizations. 

Since  the  issue  of  Supply  Circular  No.  17,  the  War  Department 
Claims  Board  has,  by  its  resolutions,  taken  two  classes  of  such  cases 
from  this  board,  as  follows : 

"(a)  All  Class  B  claims  arising  'from  agreements  covering  the 
acquisition  of  lands  or  the  use  thereof  or  for  damages  resulting  from 
notice  by  the  Government  of  its  intention  to  acquire  or  use  such 
lands'  are  to  be  submitted  to  the  War  Department  Board  of  Ap- 
praisers for  investigation  and  recommendation  in  the  same  manner 
as  Class  B  claims  submitted  to  the  Board  of  Contract  Adjustment. 
(Minutes  of  meeting  No.  23  of  the  War  Department  Claims  Board, 
held  March  18,  1919.) 

"(6)  The  Transportation  Service  Claims  Board  is  *  *  • 
directed  to  assume  jurisdiction  of  *  *  *;  the  adjustment  and  set- 
tlement of  all  *  *  *  Class  B  claims  that  may  arise  or  have  arisen 
out  of  the  operations  of  the  Transportation  Service;  and  *  *  ♦ 
is  hereby  vested  with  all  the  powers  *  *  *  in  respect  to  such 
claims  that  the  provisions  of  Purchase,  Storage,  and  Traffic  Supply 
Circular  No.  17,  Revised,  1919,  have  made  applicable  to  the  Board  of 
Contract  Adjustment.  (Minutes  of  meeting  No.  48  of  War  Depart- 
ment Claims  Board,  held  May  23,  1919.)'^ 

3.  Appeals  and  questions  presented  for  review  from  the  various 
bureaus  and  department  boards  of  the  War  Department.  These  ap- 
peals and  requests  for  review  or  submissions  of  questions  in  doubt  are 
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similar  to  those  made  in  cases  arising  under  formal  contracts.  But 
in  these  cases  questions  also  arise  under  Class  A  informal  contracts 
relating  to  a  determination  of  their  nature,  terms,  and  conditions. 
The  procedure  on  such  appeals  and  in  other  cases  is  set  forth  in 
Supply  Circular  No.  46.  This  board  may,  in  case  of  any  appeal,  re- 
view not  only  the  questions  specifically  presented,  but  may  also  go 

into  the  whole  case. 

Joiix  Ross  Delafield, 

Colonel^  Ordnance  Department^ 

Chairman^  Board  of  Contract  Adjustment. 


INFORMATION  CIRCULAR  NO.  1  OF  THE  BOARD  OF  CONTRACT 

ADJUSTMENT. 

tDuly  Authorised  Representative  of  the  Secretary  of  War.] 

TO   HEAR   AND   DETERMINE   DOUBTS,   DISPUTES,   AND   CLAIMS   WHICH    ARE   NOT 

DISPOSED  OF  BY  MUTUAL  AGREEMENT. 

Containing  (1)  General  Orders,  No.  103,  constituting  the  board,  and  defining 
Its  powers.  (2)  Supply  Circular  No.  88,  section  15,  relating  to  the  adjustment 
of  claims  and  disputes.     (3)  Rules  of  procedure. 

BOASD  OF  CONTRACT  ADJUSTMENT. 

Col.  Christopher  B.  Qamett  (Chairman),  Col.  Frank  C.  Boggs,  Ldeut  OoL 
Robert  H.  Carruth,  Lieut.  Col.  Joseph  Fairbanks,  Lieut.  Col.  Edward  S.  Malone, 
Ldeut.  CoL  Bdgar  A.  Hamilton  (Members  of  the  Board),  Capt  Wlllard  A. 
Doerr  (Acting  Recorder). 

Address  all  correspondence  to  Board  of  Ontract  Adjustment,  Purchase, 
Storage  and  Traffic  Division — General  Staff,  Washington,  D.  O. 


General  Orders,  1  War  Department, 

No.  108.         J  Washington,  November  6,  1918. 

1.  There  Is  hereby  constituted  In  the  Purchase,  Storage  and  Traffic  Division 
of  the  (reneral  Staff  a  Board  of  Contract  Adjustment  composed  and  charged 
with  duties  and  vested  with  powers  as  hereinafter  prescribed. 

2.  The  board  shall  consist  of  three  members,  who  shall  be  commissioned  offi- 
cers of  the  United  States  Army,  one  of  whom  shall  be  chairman  of  the  board. 

3.  The  Director  of  Purchase,  Storage  and  Traffic  shall  recommend  appointees 
for  membership  and  for  vacancies  on  the  board  and  shall  nominate  the  chair- 
man thereof.    Appointments  will  be  made  by  the  Secretary  of  War. 

4.  The  Judge  Advocate  General  will  assign  a  Judge  advocate  to  act  as  the 
l^al  adviser  of  the  board,  and  the  board  Is  authorised  to  have  a  recorder  and 
one  or  more  examiners,  who  shall  be  appointed  by  the  Director  of  Purchase, 
Storage  and  Traffic,  and  shall  be  commissioned  ofllcers  of  the  United  States 
Army. 

5.  It  shall  be  the  duty  of  the  board  to  hear  and  determine  all  claims,  doubts, 
or  disputes,  including  all  questions  of  performance  or  nonperformance  which 
may  arise  under  any  contract  made  by  the  War  Department. 

6.  The  board  shall  have  all  powers  necessary  and  Incident  to  the  proper 
performance  of  its  duties,  and  shall  adopt  Its  own  methods  of  procedure  and 
rules  and  regulations  for  its  conduct. 
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7.  The  office  of  the  board  shall  be  In  the  city  of  Washington,  but  hearings 
may  also  be  held  in  such  other  places  as  may  be  expedient  and  necessary  for 
the  proper  performance  of  Its  duties. 

8.  The  board  shall  have  a  seal  bearing  the  following  inscription :  **  Board  of 
Contract  Adjustment,  War  Department"  This  seal  shall  be  affixed  to  all 
authentications  of  copies  of  records,  and  to  such  other  instruments  as  the  board 
may  determine. 

9.  All  members  of  the  board,  the  Judge  advocate,  the  recorder,  and  the  exam- 
iner or  examiners,  if  any,  shall  have  authority  to  administer  an  oath  to  any 
witness  testifying  or  deposing  in  the  course  of  any  Investigation,  inquiry,  or 
hearing,  in  accordance  with  section  188,  Revised  Statutes,  as  amended  by  the  act 
of  February  13,  1911  (36  Stat,  898). 

10.  The  board  shall  fix  the  time  when  and  the  place  where  hearing  will  be 
held,  and  shall  serve  notice  thereof,  and  the  parties,  or  their  representatives, 
shall  be  entitled  to  be  heard  and  to  introduce  evidence. 

11.  The  act  of  a  majority  of  the  members  of  the  board,  when  in  session  as 
a  board,  shall  be  deemed  to  be  the  act  of  the  board ;  but.  In  the  course  of  any 
investigation  undertaken  by  the  board,  any  member  or  members  or  any  exam- 
iner or  examiners,  when  so  designated  by  the  board,  shall  have  power  to 
examine  witnesses  and  to  receive  evidence  and  to  report  the  same  to  the  board. 

12.  The  findings  and  decisions  of  the  board  shall  be  final  and  conclusive,  sub- 
ject only  to  review  by  the  Secretary  of  War. 

13.  A  full  and  complete  record  shall  be  kept  of  all  proceedings,  hearings,  and 
testimony,  and  all  testimony  shall  be  taken  down  by  a  reporter.  Copies  of  all 
findings,  including  findings  on  questions  of  fact,  and  the  board's  decision,  certi- 
fied under  its  seal,  shall  be  served  upon  the  parties  or  their  attorneys  and  a 
copy  shall  be  transmitted  to  the  Secretary  of  War. 

14.  The  board  shall  submit  to  the  Secretary  of  War,  on  the  1st  day  of  October 
of  each  year,  a  report  containing  a  full  and  complete  account  of  its  transactions 
and  proceedings  for  the  preceding  fiscal  year. 

By  order  of  the  Secretary  of  War : 

Peyton  C.  Mabch, 
Oeneral,  Chief  of  Staff. 
Official  : 

P.  C.  Harris, 

The  Adjutant  Oeneral. 


SUPPLY  CIRCULAR  NO.  88,  SECTION  15. 

ADJUSTMENT  OF  CLAIUS  AND  DISPUTES. 

Except  as  otherwise  ^ecifically  provided  in  this  contract,  any  claims,  doubts, 
or  disputes  which  may  arise  under  this  contract,  or  as  to  its  perform^.nce  or  non- 
performance, and  which  are  not  disposed  of  by  mutual  agreement,  may  be 
determined,  upon  petition  of  the  contractor,  by  the  Secretary  of  War  or  his  duly 
authorized  representative  or  representatives.  If  the  Secretary  of  War  selects  a 
board  as  his  authorized  representative  to  hear  and  determine  any  such  claims, 
doubts,  or  disputes,  the  decision  of  the  majority  of  said  board  shall  be  deemed 
to  be  the  decision  of  the  board.  The  decision  of  the  Secretary  of  War  or  of 
such  duly  authorized  representative  or  representatives  shall  be  final  and  con- 
clusive on  all  matters  submitted  for  determination:  Provided^  That  where  the 
decision  is  rendered  by  such  representative  or  representatives  the  Secretary 
of  War  may,  at  his  option,  either  upon  his  own  motion  or  upon  petition  filed 
with  him  by  the  contractor  within  20  days  after  notice  of  the  decision  of  such 
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duly  anthorized  representative  or  representatives  has  been  served  upon  him, 
review  the  action  of  such  representative  or  representatives  and  render  his  deci- 
sion thereon.  Any  sum  or  sums  allowed  to  the  contractor  under  the  provisions 
of  this  article  shall  be  paid  by  the  United  States  as  part  of  the  cost  of  the  arti- 
cles or  work  herein  contracted  for  and  shall  be  deemed  to  be  within  the  con- 
templation of  this  contract. 

BULBS  OF  PBOCBDUBB. 

The  following  rules  of  procedure  are  adopted  by  the  Board  of  Contract 
Adjustment : 

Biil«  I^ — General  Matters. 

1.  Correspondence, — All  correspondence  with  the  board  shall  be  addressed: 
"Board  of  Contract  Adjustment,  Purchase,  Storage,  and  Traffic  Division, 
War  Department,  Munitions  Building,  19th  and  B  Streets,  Washington,  D.  C." 

2.  Form  and  size  of  papers  fUed. — ^AU  petitions  and  other  pleadings  and 
papers  filed  with  the  board  in  formal  proceedings  shall  t>e  printed  or  type- 
written on  one  side  of  the  paper  only,  with  margin  of  li  Inches  on  the  left  of 
the  page,  and,  as  far  as  practicable,  shall  be  upon  paper  8i  by  13  inches  in  size. 

3.  Number  assigned  to  proceedings, — The  recorder  shall  assign  to  each  for- 
mal petition  a  number  which  the  parties  shall,  before  filing,  place  on  all  subse- 
quent papers  in  such  proceedings. 

4.  Amsndm^nts  to  pleadings. — ^The  board  may,  in  its  discretion,  allow  any 
pleading  to  be  amended  or  corrected  or  any  omission  therein  to  be  supplied. 

5.  Service  of  papers. — Service  of  papers  In  all  hearings,  investigations,  and 
proceedings  i>^nding  before  the  board  may  be  made  personally,  or  by  nmlling 
the  same  in  a  sealed  envelope,  registered,  with  postage  prepaid,  addressed  to 
the  party  upon  whom  service  is  to  be  made,  and  the  date  of  receipt  shall  be 
the  date  of  service.  When  any  party  has  appeared  by  attorney,  service  UDon 
the  attorney  will  be  deemed  proper  service  upon  such  party. 

Bale  llw^Preeeedfam  PrelimhiMy  to  Hearing!. 

1.  Petitions. — Petitions  may  be  filed  before  the  board  by  any  contractor  who 
may  desire  the  board  to  hear  and  determine  any  such  claims,  doubts,  or  dis- 
putes in  accordance  with  War  Department  General  Orders,  No.  103  dated 
November  6,  1918. 

2.  Forms  and  contents  of  petitions. — Each  petition  shall  be  in  the  form  and 
shall  contain  all  of  the  information  indicated  in  the  "  Form  of  petition  "  an- 
nexed to  these  Rules  of  Procedurer  and  shall  be  executed  and  verified  as  therein 
indicated.     (See  p.  8.)     Five  (5)  copies  of  the  petition  should  be  filed. 

3.  Call  for  papers^  documents,  and  information. — After  a  petition  has  been 
filed,  the  board,  or  any  member  thereof,  may  call  for  the  production  of  any 
papers,  documents,  or  specific  information  relating  to  the  claim,  doubt,  or  dis- 
pute. 

Bole  III^-*Heariiiga  and  Behearinga. 

1.  Hearings  to  be  fixed  by  order. — ^Hearings  shall  be  held  at  such  time  and 
place  as  may  be  fixed  in  the  order  to  be  issued  by  the  board. 

2.  Notice  of  the  tim^  and  place  of  hearing. — ^Notice  of  the  day,  hour,  and 
place  of  hearings  shall  be  served  at  least  10  days  before  the  time  set  therefor, 
but  the  board  may,  in  its  discretion  allow  the  petitioner  or  petitioners  to  waive 
notice.     (See  forms,  pp.  10  and  11.) 

3.  Stipulation  as  to  facts. — ^The  petitioner  or  petitioners  and  counsel  for  the 
board  may,  by  a  stipulation  in  xrriting  filed  with  the  board,  agree  upon  the 


XL 

facts,  or  any  portion  thereof  Involved  in  the  doubt,  dispute,  or  claim,  which 
stipulation  shall  be  regarded  and  used  as  evidence  at  the  hearing.  The  board 
may.  in  such  cases,  require  such  additional  evidence  as  it  nmy  deem  necessary. 

4.  Procedure  at  hearings. — Witnesses  will  be  examined  orally  and  under 
oath  before  the  board  or  a  member,  or  an  examiner  thereof,  unless  the  facts 
are  stipulated  or  the  board  or  a  member  thereof  shall  otherwise  order. 

5.  Rehearings, — A  petitioner  may  apply  for  a  rehearing  as  to  any  matters 
determined  by  the  board  and  specified  In  the  application  for  the  rehearing,  and 
the  board  may  grant  and  hold  such  rehearing  on  said  matters,  if,  in  its  judg- 
ment, sufficient  reason  therefor  be  made  to  appear.  Such  application  shall  set 
forth  specifically  the  ground  or  grounds  on  which  the  petitioner  considers  the 
board's  decision  or  order  to  be  erroneous.  Rehearings  must  be  asked  for  within 
10  days  from  the  date  of  the  service  of  the  decision  of  the  board  upon  the 
petitioner  or  his  attorney. 

Rale  IV^ — ^Dediiom  and  Finding!. 

1.  Decisions  (md  findings  of  the  board,  including  findings  on  questions  of  fact, 
shall  be  certified  under  the  seal  of  the  board  and  served  upon  the  parties  or 
their  attorneys  in  the  manner  herein  provided  for  the  service  of  papers,  and 
copies  thereof  shall  be  transmitted  to  the  Secretary  of  War. 

2.  Appeals  from  the  decision  of  the  board. — ^Within  20  days  after  notice  of 
the  decision  of  the  board  has  been  served  upon  the  petitioners,  such  petitioners 
may  file  a  petition  with  the  Secretary  of  War  for  a  review  by  him  of  the  deci- 
sion of  the  board,  but  the  filing  of  a  petition  for  a  rehearing  within  said  20 
days  shall  extend  the  time  within  which  a  petition  for  review  may  be  filed  to 
a  date  20  days  after  «er>'lce  of  notice  of  the  refusal  to  grant  such  a  rehearing, 
and,  if  the  rehearing  is  granted,  to  a  date  20  days  after  service  of  notice  of  the 
decision  of  the  board  upon  the  rehearing. 

Ral«  Vd — ^Derlatloiui  From  Rales. 

1.  In  special  cases,  for  good  cause  shown,  the  board  may  permit  deviations 
from  these  rules  in  so  far  as  it  may  find  that  compliance  with  them  is  impos- 
sible or  impracticable. 

Rale  yi^ — ^Amendmente  of  Ralee. 

1.  The  rules  may  be  amended  at  any  time  by  the  board. 

Rale  Vn^— Fermi. 

1.  The  following  forms  shall  be  followed : 

Petition. 
Before  the  Board  of  Contract  Adjustment. 
In  the  matter  of  contract  of — 


(Insert  name  of  each  petitioner.) 
(Insert  short  description  of  the  contract 
out  of  which  the  dispute  has  arisen. ) 

(Burt^au  name  and  the  number  of  con- 
tract. ) 


No. 

(To  be  inserted  by  the 
recorder   of   the  board.) 
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!*ETITION. 

The  petition  of  (here  insert  full  name  of  each  petitioner)  resrK?ct fully  shows: 

(1)  That  the  occupation  and  post-office  address  of  each  petitioner  are  as  fol- 
lows : 

(2)  That  the  original  contract  (or  a  true  copy  of  the  original)  out  of  which 
The  claim,  doubt,  or  dispute  involved  herein  arose,  is  appended  hereto  and  is 
to  be  read  as  a  part  of  this  petition. 

(3)  That  the  claim,  doubt,  or  dispute,  arising  out  of  said  contract,  is  as 
follows:  (Here  insert  fully  and  clearly  the  specific  facts  In  regard  to  the  doubt, 
claim,  or  dispute,  together  with  such  facts  as  are  necessary  to  give  a  full 
understanding  of  the  situation.) 

(4)  That  the  following  account  sets  out  distinctly  the  several  items  of  peti- 
tioner's claim. 

(5)  That  said  doubt,  dispute,  or  claim  has  not  been  disposed  of  by  mutual 
agreement,  although  an  effort  to  that  end  has  been  made  by  the  petitioner,  with 
(here  state  specific  facts,  names  of  oflScers  and  bureaus,  etc.),  and  It  is  hereby 
submitted  for  hearing  and  determination  under  and  in  accordance  with  War 
Department  General  Orders,  No.  103,  dated  November  6,  1918,  and  the  rules 
of  procedure  of  this  board. 

<6)  Wherefore,  petitioner  asks  (here  state  specifically  the  relief  desired). 

Dated  at ,  State  of ,  this day  of ,  19 


(Name  of  each  petitioner,  or,  if  a  cor- 
poration or  association,  by) 


(Officer  or  Director.) 


(Name  and  address  of  attorney,  if  any.) 
FOBlt  OF  VEBIFICATION  WHEBB  FBTITIONEB  18  AN  INDIVIDUAL. 

State  of , 

of , to  wit: 

(Insert  here  name  of  one , petitioner),  being  first  duly  sworn,  deposes  and 
says  that  he  Is  the  petitioner  In  the  proceeding  entitled  as  above ;  that  he  has 
read  the  foregoing  petition  and  knows  the  contents  thereof,  and  that  the  said 
petition  Is  true  of  his  own  knowledge,  except  as  to  matters  which  are  therein 
stated  on  Information  or  belief,  and  that  as  to  those  matters,  he  believes  the 
petition  to  be  true. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 . 


Notary  Public  in  and  far  the 
of ,  State  of 


FOBM  OF  VEBIFICATION  WHEBE  PETITION EB  IS  A  COBFOBATION. 

State  Of , 

Of ,  to  wit: 

(Insert  here  name  of  officer  or  director  of  the  corporation),  being  first  duly 
sworn,  deposes  and  says  that  he  is  the  (Insert  title)  of  the  (Insert  name  of 
corporation),  petitioner  In  the  proceeding  entitled  as  above;  that  he  has  read 
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the  foregoing  petition  and  knows  the  contents  thereof,  and  that  the  said  peti- 
tion is  true  of  his  own  knowledge,  except  as  to  matters  which  are  therein 
stated  on  information  or  belief,  and  that  as  to  those  matters,  he  believes  the 
petition  to  be  true. 


Subscribed  and  sworn  to  before  me  this day  of ,  19 . 


Notary  Public  in  and  far  the 
of ,  State  of 


FORM  OF  NOTICE  OF  HEABING  ON  FSnTION. 

Before  the  Board  of  Contract  Adjustment  of  the  War  Department. 

In  the  matter  of—  i      .    .. 

No. 

"**""~~~~"*"*~""~""~~'*"'"~~~'"~""'"~'~~"~~~"'~"'""'"""''~    ~  (To  be  inserted  by 

(Here  insert  saihe  description  of  contract  as  found  in  I  ^  ^         .    .. 

2,^      .  *^  [the    recorder   of   the 

petition.)  I  ,  . 

(Bureau  number  of  contract)  J 

NOTICE  OF   HEABING. 

To  (here  insert  name  of  party  to  be  notified): 

You  and  each  of  you  are  hereby  notified  that  the  Board  of  Contract  Adjust- 
ment of  the  War  Department  has  set  the  above  entitled  case  for  hearing  before 

on  (day  of  week)  the  (day  of  month)  day  of  (name  of 

month),  19—,  at o'clock, m.,  at  (here  insert  place  of  hearing),  at 

which  time  and  place  you  will  be  given  an  opportunity  to  be  heard. 
By  order  of  the  Board  of  Contract  Adjustment : 
Dated  at  Washington,  D.  C,  this day  of ,  19 


Recorder  of  Board  of  Contract  Adjustment, 

FOBM  OF  WAIVER  OF  NOTICE  OF  HEARING  ON  PETITION. 

Before  the  Board  of  Contract  Adjustment  of  the  War  Department. 

In  the  matter  of —  ^. 

No. . 

(To  be  inserted  by 

the  recorder  of  the 

board. ) 


(Here  insert  same  description  of  contract  as  found  in 
petition.) 

(Bureau  number  of  contract) 


WAIVER  OF  NOTICE  OF  HEARING. 

The  undersigned,  being  all  of  the  parties  Interested  in  the  above-mentioned 
contract,  hereby  waive  the  10  days  provided  for  by  the  Rules  for  Notice  of 

Hearing  and  agree  that  the  hearing  thereon  may  be  held  before . 

on  (day  of  week)  the  (day  of  month)  day  of  (name  of  month),  19..,  at 

o'clock (here  insert  place  of  hearing). 

Dated  at ,  this day  of ,  19 — 
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SUPPLY  CIRCULAR  NO.  111. 

Wab  Dkpabtment, 
Purchase,  Storage,  and  Traffic  Division, 


Supply  Circular  ' 
No,  111. 


General  Staff, 
Washington,  November  P,  1918, 

Subject:  Termination  of  contracts  and  orders  In  public  interest 

1.  Whenever  the  appropriate  officers  of  the  Government  determine  that  it  is- 
necessary,  in  the  public  Interest  to  terminate,  In  whole  or  In  part,  a  contract  or 
a  purchase  or  procurement  order  for  materials  or  supplies,  such  termination 
shall  be  effected  as  herein  directed. 

2.  Whenever  such  contract  or  order  expressly  provides  that  it  may  be  ter- 
minated in  the  public  interest,  termination  may  be  effected  only  in  accordance- 
wlth  such  provisions,  .unless  It  shall  be  in  the  public  interest  to  terminate  it  in 
accordance  with  the  provisions  of  this  circular  and  the  parties  shall  agree 
thereto. 

3.  Whenever  such  contract  or  order  does  not  expressly  provide  that  It  may 
be  terminated  in  the  public  interest,  the  contractor,  if  the  public  interest  sO' 
requires,  shall  be  requested  to  suspend  work  thereunder,  in  whole  or  In  part, 
and  to  supply  promptly  a  report  under  oath  showing  in  detail  the  following 
information  in  so  far  as  applicable: 

(1)  Raw  materials  on  hand. — Cost  plus  inward  handling  charges  plus  such 
portion  of  overhead  as  is  directly  applicable. 

(2)  Partly  finished  products  on  hand. — Cost  of  raw  material  and  labor,  plus^ 
such  portion  of  overhead  as  is  directly  applicable. 

(3)  Finished  products  on  hand. — Contract  price,  less  freight  charges  if  the- 
contract  or  order  specifies  delivery  at  point  other  than  factory. 

(4)  Special  facilities. — Cost  of  facilities  specially  provided  and  paid  for  by 
the  contractor  for  the  performance  of  the  contract,  the  necessity  of  which  was 
contemplated  at  the  time  the  bargain  was  made  and  the  cost  of  which  was  in- 
cluded in  the  contractor's  original  estimate.  From  the  cost  of  such  facilities^ 
deduct  their  fair  value  at  the  time  the  contract  or  order  is  terminated  and 
state  such  portion  of  the  remainder  as  is  represented  by  the  ratio  of  the  un- 
completed portion  to  the  whole  contract  or  order. 

(5)  Commitments. — The  contractor's  commitments  to  suppliers,  subcontrac- 
tors, and  others  for  contributing  materials  or  work,  to  be  determined,  in  so  far 
as  applicable,  in  the  same  manner  as  indicated  in  (1),  (2),  (3),  and  (4). 

If  the  contractor  claims  additional  compensation  by  reason  of  any  other  item 
or  items,  he  may  add  such  item  or  items,  together  with  a  detailed  statement 
of  the  facts  on  which  his  claim  is  based. 

4.  Unless  otherwise  directed  by  the  chief  of  the  bureau,  the  contractor  shall 
be  requested  to  suspend  work  and  shall  not  be  given  notice  of  cancellation.  If 
a  notice  of  cancellation  is  given  the  contracting  officer  of  the  Government  loses 
his  power  to  enter  into  a  supplemental  agreement  with  the  contractor. 

5.  No  allowance  will  be  made  for  prospective  profits;  provided,  however, 
that  with  the  consent  of  the  chief  of  the  bureau  an  allowance  of  not  more 
than  10  per  cent  of  the  cost  of  partly  finished  products  on  hand  may  be  allowed. 

6.  If  agreement  Is  reached  on  a  just  and  reasonable  compensation  to  be  paid 
to  the  contractor  by  reason  of  the  suspension  and  termination  of  the  contract 
or  order,  such  agreement  shall  be  embodied  In  a  supplemental  contract 
which  shall  set  forth  the  agreed  compensation  and  shall  provide  in  spe- 
dflc  terms  that  it  constitutes  full  and  final  settlement  of  all  questions 
and  claims   growing  out   of  the   original   contract   or   order.    Such   supple- 
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mental  contract  shall  also  provide  that  all  raw  materials,  partly  finished 
products,  and  finished  products  on  hand  shall  hecome  the  property  of  the  United 
States,  unless  and  to  the  extent  that  the  parties  agree  that  such  materials  and 
products  shall  remain  the  property  of  the  contractor  in  which  event  the  Govern- 
ment shall  be  credited  with  the  agreed  value  of  the  same. 

7.  Each  such  supplemental  Von  tract  shall  provide  that  it  shall  not  become 
a  valid  and  binding  obligation  of  the  United  States  until  it  has  first  been 
approved  by  the  Board  of  Contract  Review  of  the  supply  bureau  affected. 
'  8.  The  chief  of  the  bureau  may  direct  that  no  such  supplemental  contract, 
or  no  such  supplemental  contract  providing  for  payment  in  excess  of  a  spec- 
ified sum,  shall  be  executed  by  the  contracting  officer  unless  first  approved  by 
the  chief  of  the  bureau. 

9.  Attention  is  directed  to  General  Order  No.  103,  November  6,  1918,  creating 
the  Board  of  Contract  Adjustment  and  empowering  such  board  to  hear  and 
determine  all  claims,  doubts,  and  disputes,  including  all  questions  of  per- 
formance and  nonperformance,  which  may  arise  under  any  contract  made  by 
the  War  Department  in  instances  in  which  the  contractor  and  the  contracting 
officer  have  been  unable  to  agree. 

10.  This  circular  applies  solely  to  the  termination  of  contracts  or  orders,  in 
whole  or  in  part,  in  the  public  interest,  and  does  not  affect  the  right  of  the 
Government  to  cancel  a  contract  or  order  by  reason  of  the  contractor's  default, 
which  subject  is  left  to  be  determined  by  the  provisions,  if  any,  of  the  contract 
or  order  and  the  principles  of  law  applicable  thereto. 

By  authority  of  the  Secretary  of  War : 

Geo.  W.  Goethals, 
Major  General,  Assistant  Chief  of  Staff, 
Director  of  Purchase,  Storage,  and  Traffic. 


WAR  DEPARTMENT  CIRCULAR  NO.  26. 

CiBCULAB  1  Wab  Department, 

No.  26.     J  Washington,  January  20,  1919. 

APPOINTMENT   OF    WAR   DEPARTMENT   CLAIMS    BOARD. 


1.  A  board  to  be  known  as  the  War  Department  Claims  Board  is  hereby 
appointed  and  will  be  composed  and  charged  with  duties  as  follows: 

Honorable  Benedict  Crowell,  the  Assistant  Secretary  of  War,  president;  Mr. 
O.  H.  Dorr,  Assistant  Director  of  Munitions;  and  Brig.  Gen.  Geo.  W.  Burr, 
U.  S.  Army,  to  supervise  and  coordinate  the  work  of  the  various  War  De- 
partment agetncies  engaged  in  the  settlement  of  claims  resulting  from  the 
termination  of  contracts  or  other  procurement  obligations  of  the  departm^it 
consequent  upon  the  suspension  of  hostilities  and  to  authorize  and  approve  such 
settlements. 

2.  Col.  C.  A.  McKenney,  Engineers,  U.  S.  Army,  for  duty  in  connection  with 
-contracts  and  obligations  of  the  Purchase  and  Storage  Division,  Office  of  the 
Director  of  Purchase,  Storage,  and  Traffic,  General  Staff.  ^ 

3.  Mr.  W^.  H.  Davis,  for  duty  in  connection  with  Ordnance  Department  con- 
tracts and  obligations. 

4.  Major  H.  L.  Goodhart,  for  duty  in  connection  with  Chemical  Warfare 
Service.  Medical  Corps,  and  Signal  Corps  contracts  and  obligations. 

5.  Major  Erskine  Bains,  U.  S.  Army,  recorder. 
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6.  The  president  of  the  board  is  authorized  to  appoint  such  additional  mem- 
bers as  may  be  necessary  for  duty  In  connection  with  other  procurement  bu- 
reaus or  agencies  of  the  War  Department. 

(884.7,  A.  6.  O.) 

By  order  of  the  Secretary  of  War: 

Pktton  G.  BIabch, 
General,  Chief  of  Staff, 
Official  : 

P.  C.  Harris, 

Tfie  Adjutant  General. 
S-73d9/C 


GENERAL  ORDER  NO.  4f. 

General  Orders.  1  War  Department, 

No.  40.  J  Washington,  March  19,  1919, 

Operation  of  United  States  Liquidation  Commission  and  War  Department 
Claims  Board, — General  Orders,  No.  33,  War  Department,  1919,  is  rescinded, 
and  the  following  substituted  therefor: 

1.  The  "United  States  Liquidation  Commission,  War  Department,"  consti- 
tuted by  General  Orders,  No.  24,  War  Department,  1919,  is  hereby  designated 
and  established  as  the  agency  through  which  shall  be  exercised  the  powers 
conferred  upon  the  Secretary  of  War  by  section  3  of  the  act  entitled  "  An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  purposes,**  approved  March  2,  1919,  excepting  powers  with 
relation  to  agreements  and  arrangements  upon  the  termination  or  in  settle- 
ment or  readjustment  of  agreements  or  arrangements  to  be  performed  in  the 
Dominion  of  Canada,  and  entered  into  with  nationals  of  any  Government  for- 
eign to  the  United  States  of  America. 

Section  3  of  the  act  reads  as  follows : 

"The  Secretary  of  War,  through  such  agency  as  he  may  designate  or  estab- 
lish, is  empowered,  upon  such  terms  as  he  or  it  may  determine,  to  be  in  the 
Interest  of  the  United  States,  to  make  equitable  and  fair  adjustments  and 
agreements,  upon  the  termination  or  in  settlement  or  readjustments  of  agree- 
ments or  arrangements  entered  into  with  any  foreign  Government  or  Govern- 
ments or  nationals  thereof,  prior  to  November  12,  1918,  for  the  furnishing  to 
the  American  Expeditionary  Forces  or  otherwise  for  war  purposes  of  supplies, 
materials,  facilities,  services  or  the  use  of  property,  or  for  the  furnishing  of 
any  thereof  by  the  United  States  to  any  foreign  Government  or  Governments, 
whether  or  not  such  agreements  or  arrangements  have  been  entered  Into  in 
accordance  with  applicable  statutory  provisions;  and  the  other  provisions  of 
this  act  shall  not  be  applicable  to  such  adjustments.*' 

2.  The  Imperial  Munitions  Board,  constituted  and  appointed  by  authority  of 
the  British  Ministry  of  Munitions,  acting  in  conjunction  with  two  officers  of 
the  United  States  Army  who  shall  be  appointed  and  Icnown  as  Canadian  con- 
tract assessors,  is  hereby  authorized  and  empowered  to  exercise,  and  designated 
and  established  as  the  agency  through  which  shall  be  exercised,  in  the  name 
of  the  Secretary  of  War  and  by  his  authority,  the  powers  conferred  upon  the 
Secretary  of  War  by  the  act  of  Congress  entitled  "  An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
pnrposes,*'  approved  March  2,  1919,  in  so  far  as  the  exercise  of  such  powers 
relates  to  agreements,  express  or  implied,  and  arrangements  which  were 
entered  into  through  the  agency  of  the  Imperial  Munitions  Board  and  were  to 
he  performed  within  the  Dominion  of  Canada. 
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All  agreements,  adjustments,  and  awards  which  shall  be  made  under  the 
authority  conferred  by  this  section  shall  be  made  in  writing,  signed  in  the 
name  of  said  Imperial  Munitions  Board  by  a  member  or  members  thereof 
designated  by  said  board  and  by  one  of  the  aforesaid  Canadian  Contract  As- 
sessors. 

3.  The  War  Department  Claims  Board,  constituted  by  War  Department  Cir- 
cular No.  26,  dated  January  20,  1919,  is  authorized  and  directed  to  exercise, 
and  is  hereby  designated  and  establlslied  as  the  agency  through  which  shall 
be  exercised,  in  the  name  of  the  Secretary  of  War  and  by  his  authority,  all 
powers  and  duties  conferred  upon  the  Secretary  of  War  by  the  act  of  Congress 
entitled  "  An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,"  approved  March  2,  1919, 
except  In  so  far  as  the  right  to  exercise  the  powers  conferred  under  said  act 
has  been  otherwise  authorized  and  delegated  under  paragraphs  1  and  2  of  this 
order. 

The  foregoing  duties  and  powers  may  be  performed  and  exercised  by  the 
War  Department  Claims  Board  or  l>y  any  regular  or  special  member  or  mem- 
bers thereof  who  niny,  from  time  to  time,  act  under  the  authority  and  direction 
of  the  War  Department  Claims  Board. 

For  the  expeditious  performance  of  its  duties  the  War  Department  Claims 
Board  is  authorized  to  make  such  use  as  it  may  find  desirable  of  the  Board 
of  Contract  Adjustment,  the  War  Department  Board  of  Appraisers,  and  any 
other  agency  or  agencies  of  the  War  Department. 

4.  Lieut.  Col.  H.  G.  Albee,  Engineers,  and  Maj.  Sidney  R.  Underwood, 
Ordnance,  are  hereby  designated  and  appointed  Canadian  Contract  Assessors, 
and  authorized  and  instructed  to  exercise,  in  conjunction  with  the  Imperial 
Munitions  Board,  the  powers  and  duties  provided  for  In  paragraph  2  hereof. 

[334.7,  A.  G.  0.1 
BY  ORDER  OF  THE  SECRETARY  OF  WaR  :  p^^^^    McInTYRE, 

Major  General,  Actmg  Chief  of  Staff. 
Official  : 

P.  C.  Harris, 

The  Adjutant  General. 


SUPPLY  CIRCULAR  NO.  17. 

IRevisod   March   26.   1919.] 

War  Deparment, 
IMtrchase,  Storage,  and  Traffic  Division, 


Supply  Circit.ah 
No.  17. 


General  Staff, 
Washington,  March  S,  1919. 

Subject:  Procedure  on  claims  for  relief  under  act  of  Congress  approved  Maich 
2,  1919,  entitled  "An  act  to  provide  relief  In  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes.'* 

Tlie  attention  of  the  supply  bureaus  Is  called  to  the  following  resolution  of 
the  War  Department  Claims  Board  for  their  information,  action,  and  guidance : 

Pursuant  to  the  authority  conferred  upon  it  by  War  Department  General 
Order  No.  33,  in  connection  with  the  administration  of  the  powers  conferred 
upon  the  Secretary  of  War  under  and  by  virtue  of  an  act  entitled  ''An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war  and  for  other  purposes"  (copy  of  which  act  Is  annexed  to  this  resolution), 
the  Wur  Department  Chiims  Board  adopts  the  following  procedure  governing 
the  presentation  and  payment  of  claims  under  sections  1  and  4  thereof. 
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Attention  Is  called  to  the  fact  that  the  act  does  not  authorize  the  execution 
of  contracts  which  have  not  heretofore  heen  properly  executed.  The  bureauft 
shall  not  execute  contracts  with  respect  to  agreements  covered  by  the  act,  but 
shall  proceed  In  the  manner  hereinafter  provided. 

1.  ClasHfication  of  claims. — For  the  purposes  of  administration,  claims  pre- 
sented to  the  Secretary  of  War  under  this  act  shall  be  classified  as  follows: 

Class  A. — Claims  based  on  agreements  made  by  an  officer  or  agent  acting 
under  the  authority,  direction,  or  Instruction  of  the  Secretary  of  War,  and  the 
nature,  terms,  and  conditions  of  which  have  been  reduced  to  contract  form  or 
are  otherwise  established  by  written  evidence. 

Class  B. — Claims  based  on  all  other  agreements  covered  by  the  provisions  of 
section  1  of  said  act. 

FOKM8    AND    PROCEDl'RK    WITH    RKSPECT    TO    CLASS    A    CLAIMS. 
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2.  Form  and  method  of  presentation. —  (a)  Claims  falling  under  Class  A  shall 
be  presented  in  the  form  of  "  Statement  of  Claim,  Form  A,"  hereto  attached. 
They  shall  be  prepare<l  and  presented  In  quadruplicate,  each  copy  being  duly 
executed  and  verified.  The  four  copies  shall  be  forwarded  to  the  claims  board 
in  Washington  of  the  bureau  with  which  the  alleged  agreement  was  made. 
Proper  addresses  are  as  follows : 

Ordnance  Claims  Board,  War  Department,  Washington,  D.  C. 

Claims  Board,  Air  Service,  War  Department,  Washington,  D.  C. 

Claims  Board,  Chemical  Warfare  Service,  War  Department,  Washington,  D.  O. 

Claims  Board,  Construction  Division,  War  Department,  Washington,  D.  O. 

Claims  Board,  Director  of  Purchase,  War  Department,  Washington,  D.  C. 

Claims  Board,  Signal  Corps,  War  Department,  Washington,  D.  C. 

Claims  Board,  Office  Chief  of  Engineers,  War  Department,  Washington,  D.  O. 

(Claims  based  on  agreements  with  the  Quartermaster  Corps  should  be  ad- 
dressed to  the  Claims  Board,  Director  of  Purchase,  as  above.) 

{b)  Attention  is  called  to  the  fact  that  under  the  act  these  claims  must  be 
filed  and  duly  supported  by  Itemized  statements  before  June  30,  1919. 

(o)  In  all  cases  where  settlement  negotiations  with  respect  to  such  agree- 
ments are  now  pending  the  negotiations  will  proceed  without  interruption,  but 
no  award  can  be  made  until  after  the  statement  of  claim  has  been  filed  In 
Washington,  and  the  nature,  terms,  and  conditions  of  the  agreement  certified 
by  the  proper  bureau  claims  board  and  approved  by  the  claimant,  all  as  herein- 
after provided  for. 

(d)  For  further  information  claimants  should  apply  to  the  proper  bureau 
claims  board  in  Washington,  or  to  its  nearest  local  representative.  All  supply 
bureaus  of  the  War  Department  are  directed  to  facilitate  in  every  way  the 
prompt  and  proper  presentation  of  these  claims. 

3.  Procedure  in  the  bureaus  after  filing  claims, — (a)  On  the  presentation  of 
any  claim  to  the  claims  board  of  a  supply  bureau,  all  copies  of  said  claim  are  to 
be  immediately  indorsed  as  follows: 

Received  by 

(Name  of  officer  or  agent.) 


Date, day  of ,  1919. 

Each  claim  will  receive  an  identifying  number  which  shall  be  of  a  series 
not  at  present  used  In  the  bureau,  and  a  record  made  of  its  receipt  and  dispo- 
sition. In  the  event  that  claims  are  Improperly  directed  to  a  bureau  and  havq 
to  be  reforwarded  from  the  board  of  that  bureau  to  the  board  of  another  bu- 
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reau,  they  are,  nevertheless,  to  be  numbered  and  stamped  with  the  name  of 
the  officer  or  agent  receiving  them  and  the  date  so  that  the  fact  of  their  presen- 
tation to  the  Secretary  of  War  before  June  30,  1919»  may  be  clearly  established. 
When  forwarded,  to  another  board  that  board  will  give  them  an  identifying 
number  of  its  series  and  they  will  thereafter  be  recorded  and  known  under  that 
identifying  number. 

(b)  Each  bureau  claims  board  upon  the  proper  presentation  of  any  claim 
Is  directed  to  examine  into  and  determine  the  facts  as  to  the  nature,  terms, 
and  conditions  of  the  alleged  agreement  referred  to  In  the  statement  of  claim. 
If  it  finds  that  an  agreement  within  the  provisions  of  section  1  of  said  act  was 
entered  into,  it  shall  make  a  certificate  in  the  form  hereto  attached  entitled 
"  Form  C"  and  numbered  to  correspond  to  the  statement  of  claim.  Such  cer- 
tificate shall  not  be  executed  unless  there  is  attached  thereto  a  copy  of  (1)  an 
agreement  heretofore  reduced  to  contract  form,  or  (2)  a  purchase  order  here- 
tofore signed,  or  (3)  a  procurement  order  or  notice  of  award  heretofore  signed 
which  sets  forth  all  of  the  terms  and  conditions  of  the  agreement,  or  (4)  a  docu- 
ment which  shall  be  prepared  under  the  sui>ervision  of  such  bureau  claims  board 
and  shall  fully  set  forth  the  nature,  terms,  and  conditions  of  the  agreement,  and 
which  may  be  in  the  form  of  such  contract  or  order  as  should  in  due  course 
have  been  fonuulated  to  cover  the  agreement.  In  each  case  the  Form  C  certifi- 
cate shall  bear  a  serial  number  corresponding  to  the  serial  number  of  the  claim 
on  which  the  certificate  Is  bdsed. 

The  bureau  claims  board  shall  sign  one  or  more  copies  of  the  certificate 
"Form  C  "  in  the  manner  shown  In  said  certificate,  and  In  addition  shall  furnish 
such  number  of  original  or  attested  copies  as  may  be  necessary.  An  "Attested 
copy  "  is  defined  as  a  copy  to  which  there  shall  be  added : 

Attested  to  be  a  true  copy  : 


(Secretary  or  recorder  of  board.) 


{(')  The  nature,  terms,  and  conditions  of  the  agreement  thus  establlshetl  and 
certified  shall  be  submitted  to  the  claimant,  and  no  award  can  be  made  until 
the  claimant's  acceptance  and  approval  of  the  certificate  has  been  Indorsed 
thereon. 

((f)  The  bureau  claims  boards  are  hereby  authorized  and  directed  to  pro- 
ceed, on  the  basis  of  the  agreement  thus  established,  to  make  detailed  examina- 
tions of  the  claim  and  to  recommend  a  fair  and  equitable  basis  for  the  adjust- 
ment, payment,  or  discharge  thereof.  For  that  purpose,  so  far  as  consistent 
with  these  or  subsequent  instructions  of  the  War  Department  Claims  Board, 
the  bureau  claims  boards  may  make  use  of  the  machinery  and  procedure  which 
has  heretofore  been  established  for  the  negotiation  of  settlement  agreements  on 
properly  executed  contracts  which  have  been  suspended  or  reduced. 

(e)  The  adjustment,  payment,  or  discharge  shall  be  recommended  in  tlie  form 
of  an  award  or  a  series  of  awards,  using  the  form  attached  hereto  entitled 
"Award  Form  1 "  where  a  single  award  is  made  covering  the  entire  agreement, 
or  the  form  attached  hereto  entitled  "Award  Form  "  where  the  award  is  one  of 
a  series,  or  the  form  attached  hereto  entitled  "Award  Form  3 "  where  the 
award  Is  the  last  of  a  series  of  awards.  In  every  case  the  award  shall  bear 
a  serial  number  corresponding  to  the  serial  number  of  the  claim,  and  where  a 
series  of  awards  are  made  .with  respect  to  a  single  agreement  each  award  of  the 
series  shall  be  given  a  consecutive  sublet ter,  as  A,  B,  C,  etc.  Each  award 
must  be  submitted  to  the  claimant  and  his  acceptance  indorsed  thereon  and 
must  be  approved  by  the  bureau  claims  board  and  by  the  War  Department 
Claims  Board  prior  to  payment. 
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(/)  Wherever  in  the  Judgment  of  the  board  or  officer  charged  with  the  duty 
of  recommending  a  fair  and  equitable  basis  upon  which  the  agreement  shall 
be  adjusted,  paid,  or  discharged  it  is  to  the  best  interests  of  the  United  States 
to  do  so,  a  s^arate  award  may  be  made  with  respect  to  any  portion  of  the 
agreement  which  has  been  sublet  or  with  respect  to  any  other  clearly  separable 
Item  of  the  claim. 

iff)  Wh^i  the  award  is  made  with  respect  to  any  portion  of  the  agreement 
which  may  have  been  sublet  in  the  manner  specified  in  section  4  of  the  act. 

(1)  The  award  shall  specify  the  subcontracts  of  this  character,  giving  sub- 
eontractor's  name  and  address,  and,  where  possible,  date  of  subcontract^  char- 
acter of  property  or  services  contracted  for,  and  amount  of  award  made  with 
respect  thereto. 

(2)  Each  such  designation  of  a  subcontractor  shall  be  followed  by  one  of 
the  three  following  statements : 

(c)  That  "the  contractor  has  presented  satisfactory  evidence  that  this  sub- 
contractor has  been  paid  by  the  prime  contractor,"  or 

(&)  That  "the  contractor  has  presented  satisfactory  evidence  that  this  sub- 
contractor has  consented  to  look  for  his  compensation  to  the  prime  contractcir 
■  only,'*  or 

(c)  That  "payment  of  $ of  said  award  shall  be  made  directly 

to  this  subcontractor  as  item  No " 

The  several  items  to  be  paid  directly  to  subcontractors  shall  be  numbered 
serially. . 

FOBM  AND  PROCEDURE  WFFH  RESPECT  TO  CLASS  B  CLAIMS. 

4.  Form  and  method  of  presentation. — (a)  Claims  falling  under  .class  B 
shall  be  presented  in  the  form  of  "  Statement  of  claims,  Form  B,"  hereto  at- 
tached. They  shall  be  prepared  and  presented  in  sextuplicate,  each  copy 
being  duly  executed  and  verified.  The  six  copies  shall  be  forwarded  to  the 
Board  of  Contract  Adjustment,  Munitions  Building,  Washington,  D.  C. 

(6)  Attention  is  called  to  the  fact  that  under  the  act  these  claims  must  be 
filed  before  June  90,  1919. 

5.  Procedure  by  the  Board  of  Contract  Adjustment  on  class  B  claims. — 
(a)  Class  B  claims  shall  be  submitted  to  the  Board  of  Contract  Adjustment, 
which,  in  handling  them,  will  follow  the  procedure  above  outlined  for  class  A 
claims  so  far  as  it  is  applicable ;  but  those  claims  which  are  based  upon  alleged 
agreements  entered  into  with  an  officer  or  agent  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War  shall  be  kept  separate  and 
iflven  numbers  of  a  different  series  from  those  entered  into  with  an  officer 
or  agent  acting  under  the  authority,  direction,  or  instruction  of  the  President ; 
and  the«  forms  of  award  used  by  the  Board  of  Contract  Adjustment  shall  pro- 
vide for  signature  by  that  board  and  approved  by  the  War  Department 
Claims  Board. 

(&)  The  Board  of  Contract  Adjustment  will  establish,  under  the  direction 
of  the  War  Department  Claims  Board,  procedure  for  the  proof  of  claims 
pending  before  it. 

(c)  The  Board  of  Contract  Adjustment  may,  in  any  case  where  the  nature, 
terms,  and  conditions  of  the  agreement  have  been  established  and  certified  by 
It,  refer  the  claim  to  the  appropriate  bureau  claims  board  for  action  and  for 
recommendation  of  a  fair  and  equitable  basis  upon  which  the  agreement  should 
be  adjusted,  paid,  or  discharged,  and  the  bureau  claims  board  shall  then  pro- 
ceed in  the  manner  provided  in  subsections  (d),  (e),  (f),  and  {g)  of  section 
8  hereof  and  in  the  following  general  provisions : 
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6.  Before  executing  any  certificate  as  to  the  nature,  terms,  and  conditions  if 
an  agreement  the  bureau  claims  board  or  the  Board  of  Contract  Adjustment 
shall  satisfy  Itself  that  the  agreement  comes  within  the  provisions  of  section 
1  of  the  act.  Where,  with  respect  to  any  claim,  a  bureau  claims  board  or  the 
Board  of  Contract  Adjustment  finds  that  no  agreement  within  the  provisions 
of  section  1  of  the  act  has  been  made  it  shall  certify  to  that  effect  and  trans- 
mit a  copy  of  the  certificate  to  the  claimant. 

7.  In  the  event  that  the  claimant  Is  not  willing  to  accept  a  finding  made  or 
an  award  recommended  by  a  bureau  claims  board,  he  may  appeal  to  the  Board 
of  Contract  Adjustment. 

8.  Wherever  any  question  arises  as  to  whether  a  particular  bureau  claims 
board  or  the  Board  of  Contract  Adjustment  should  pass  upon  a  claim  under 
these  regulations,  that  question  shall  be  referred  for  decision  to  the  War  De- 
partment Claims  Board. 

9.  There  shall  be  prepared  and  preserved  within  the  bureau  and  in  the  office 
of  the  Board  of  Contract  Adjustment,  for  transmission  to  Congress  under  the 
direction  of  the  War  Department  Claims  Board,  in  each  case  a  copy  of  the  cer-. 
tificate  of  the  board  setting  forth  the  nature,  terms,  and  conditions  of  the  agree- 
ment, together  with  a  copy  of  the  award  showing  the  nature  of  the  payment 
or  adjustment  thereof. 

10.  Attention  is  called  to  the  fact  that  in  all  proceedings  under  the  act  wit- 
nesses may  be  compelled  to  attend,  appear,  and  testify,  and  produce  books, 
papers,  and  letters,  or  other  documents. 

11.  Bureau  claims  boards  and  the  Board  of  Contract  Adjustment  are  directed 

■ 

to  present  to  the  War  Department  Claims  Board  any  special  cases  or  classes 
of  cases  in  which  they  find  that  the  forms  provided  for  herein  can  not  ade- 
quately or  appropriately  be  employed,  and  to  recommend  appropriate  forms. 
By  authority  of  the  Secretary  of  War. 

Gbo.  W.  Bxtbb, 
Brigadier  Oeneral,  Assistant  Chief  of  Staff, 

Director  of  Purchase,  Storage  and  Traffic 

^  [To  be  presented  before  Jane  80,  1919.] 

To  be  prepared  and  executed  in  quadruplicate.  Forward  all  copies  to  proper 
bureau  claims  board.  War  Department,  Washington,  D.  C. 

STATEMEI7T  OF  ClAIM,   FoBM   A. 

[^  be  used  in  connection  with  agreements  made  by  an  officer  or  agent  acting  under 
the  authority,  direction,  or  instruction  of  the  Secretary  of  War,  and  the  nature,  terms, 
and  conditions  of  which  have  been  reduced  to  contract  form  or  otherwise  established 
by  written  evidence.] 

Statement  of  claim  for  relief  under  act  of  Congress  approved  March  2,  1919, 
entitled  "An  act  to  provide  relief  in  cases  of  contracts  connected  toith  the 
prosecution  of  the  tear,  and  for  other  purposes,^* 

To  the  Secbetaby  of  Wax. 
Sn: 

The  claimant,  name 

Place  of  business 

P.  O.  address 

represents — 

« 

1.  That  during  the  emergency  arising  from  the  declaration  of  war  with  the 
German  Empire  and  prior  to  November  12, 1918,  and  on  or  about  the 


LI 

^y  of « ,  19 ,  the  claimant  entered  in  an  agreement  with  an  officer 

or  agent  acting  under  the  authority,  direction,  or  instruction  of  the  Secretary 
of  War  for — 


[Here  state  nature,  quantity,  unit,  and  aggregate  price  of  the  equipment,  materials, 
supplies,  services,  facilities,  or  other  matters  covered  by  the  agreement] 

2.  That  the  agreement  was  entered  into  in  good  faith  for  purposes  connected 
with  the  prosecution  of  the  war,  and  the  claimant  had  performed  the  said  agree- 
ment in  whole  or  in  part,  or  had  made  expenditures  or  incurred  ohligatlons 
upon  the  faith  thereof  prior  to  November  12,  1918. 


[Here  state  briefly  facts  showing  that  there  was  some  performance,  expenditure,  or 
Incurring  of  obligations  on  the  faith  of  alleged  agreement  prior  to  Nov.  12,  1018.] 

3.  That  the  claimant  undertakes  to  furnish  prior  to  June  30,  1919,  to  the 
Secretary  of  War  or  to  such  person  or  persons  as  he  may  direct  a  proi)erly 
itemized  and  duly  verified  statement,  or  series  of  statements,  showing  the 
amount  claimed  to  be  due  for  articles  or  work  delivered  and  accepted,  and  also 
any  additional  amounts  claimed  as  reimbursement  and  remuneration  for  ex- 
penditures, obligations,  and  liabilities  necessarily  incurred,  including  work, 
labor,  and  services  necessarily  rendered  in  performing  or  preparing  to  perform 
said  agreement. 

4.  That  hereto  attached  is  an  attested  copy  or  copies  of  the  best  written 
evidence  within  the  claimants  control  of  the  nature,  terms,  and  conditions  of 
the  said  agreement  in  the  form  of — 


[Here  insert  a  brief  description  of  the  written  evidence  of  the  agreement  as  *'Un. 
signed  contract,"  •*  Improperly  signed  contract,"  **  Purchase  order,"  etc.  If  the  agree- 
ment was  reduced  to  writing  in  the  form  of  a  contract,  purchase  order,  or  procurement 
order,  an  attested  copy  of  such  contract  or  order  should  be  attached.  If  the  agreement 
is  supported  only  by  letters,,  telegrams,  etc.,  attested  copies  of  such  written  documents 
should  be  attached  and  here  described.  Attested  copies  of  the  documents  must  be  at- 
tached to  each  copy  of  the  statement  of  claim,  and  the  claimant  must  furnish  in  each 
case  four  additional  attested  copies  of  the  documents  referred  to  in  this  paragraph.] 

5.  That  the  said  agreement  has  not  been  executed  in  the  manner  prescribed 

by  law. 

And  the  claimant  requests  the  Secretary  of  War  to  adjust,  pay,  or  discharge 
the  said  agreement  upon  a  fair  and  equitable  basis  as  provided  in  the  act  of 
Congress  approved  the  2d  day  of  March,  1919,  and  entitled  "  An  act  to  provide 
relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes." 

Signature : 


(Claimant.) 

Executed  at on  the day  of ,  1919. 

[S.  C.  17.1 


I0BM  OF  VEBmCATION   WHOtt  CLAIlCAirr  18  A  OQBPOKATION. 

State  of , 

of ,  to  wit: 

^  being  first 

(Insert  here  name  of  officer  or  director  of  the  corporation.) 

duly  sworn,  deposes  and  says  that  he  is  the 

(Insert  titie.) 

of  the ,  daimant  named  in  the  foregoing  state- 

(Insert  name  of  corporation.) 

nent  of  claim ;  that  he  has  read  the  said  statement  and  knows  the  contents 
thereof,  and  that  the  said  statement  is  true  of  his  own  knowledge,  except  as 
to  matters  which  are  therein  stated  on  information  or  belief,  and  that  as  to- 
those  matters  he  believes  the  statement  to  be  true. 


Subscribed  and  sworn  to  before  me  this day  of ,  19_«. 

Notarii  Public  in  and  for  the of ,  State  of 

FORM   OF  VERIFICATION    WHERE   CLAIMANT  18   AN  INDIVIDUAL. 

State  of 

of ,  to  wit: 

being  first  duly  sworn,   deposes  and  says 

(Insert  here  name  of  one  claimant.) 

that  he  Is  the  claimant  named  in  the  foregoing  statement  of  claim,  that  he  haa 
read  the  said  statement  und  knows  the  contents  thereof,  and  that  the  said 
statement  is  true  of  his  own  knowledge,  except  as  to  matters  which  are  therein 
stated  on  information  or  belief,  and  that  as 'to  those  matters  he  believes  the 
statement  to  be  true. 


Subscribed  and  sworn  to  before  nie  this day  of ,  19 

—————— — — — — — _— —— — __—__—. I-, 

Kotary  Public  in  and  for  the of ,  State  of 


[To  be  presented  before  June  80,   1919.] 
To  be  prepared  and  executed  in  sextuplicate.    Forward  all  copies  to  Board 
of  (Contract  Adjustment,  War  Department,  Washington,  D.  C, 

Statement  of  Claim,  Form  B. 

CTo  be  used  in  connection  with  all  agreements  by  an  officer  or  agent  acting  under  the 
authority,  direction,  or  instruction  of  the  President,  and  in  connection  with  any 
agreement  made  by  an  officer  or  agent  acting  under  the  authority,  direction,  or  in- 
struction of  the  Secretary  of  War,  the  nature,  terms,  and  conditions  of  which  have 
not  been   reduced  to  contract  form   or   otherwise   established  by   written   evidence.] 

Statement  of  claim  for  relief  under  act  of  Congress  approved  March  ft,  1919^ 
entitled  **  An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes** 

To  the  Secretary  of  War. 

Sir: 

The  claimant.  Name 

Place  of  business 

P.  O.  Address 

represents — 

1.  That  during  the  emergency  arising  from  the  declaration  of  war  with  the 
German  Empire  and  prior  to  November  12,  1918,  and  on  or  about  the 
day  of ,  19—,  the  claimant  entered  into  an  agreement 


UII 


with  an  officer  or  agent  acting  under  the  authority,  direction,  or  Inatiniclloii 
of  the  Secretary  of  War  (President  of  the  United  States)  fot^- 


[Here  state  nature,  quaatlty,  unit,  and  aggregate  price  of  the  equipment,  materials, 
supplies,  serrloes,  facilities,  or  otiier  matters  covered  by  the  agreement.] 

2.  That  the  agreement  was  entered  Into  in  good  faith  for  purposes  connected 
with  the  prosecution  of  the  war,  and  the  claimant  had  performed  the  said 
agreement  in  whole  or  in  part  or  had  made  expenditures  or  incurred  obliga- 
tions upon  the  faith  thereof  prior  to  November  12,  1918. 


[Here  state  briefly  facts  as  to  such  performance,  expenditures,  and  obligations  prior 
to  Not.  12,  1918.] 

3.  That  the  said  agreement  has  not  been  executed  in  the  manner  prescribed 
by  law. 

4.  The  nature,  terms,  and  conditions  of  said  agreement  are  as  follows : 


[The  nature,  terms,  and  conditions  must  be  specifically  stated,  so  that  the  board 
nay  from  the  statement  decide  whether  they  constitute  an  agreement  within  the  satd 

4ICt.] 

5.  The  facts  relied  upon  by  the  claimant  to  establish  the  existence,  terms, 
and  conditions  of  such  agreement  are  as  follows: 


[Here  insert  every  fact  upon  which  claimant  relies  to  establish  the  alleged  agree- 
ment or  embody  them  in  a  statement  incorporated  by  reference.  The  acts  of  the 
parties  and  the  circumstances  establishing  the  agreement  and  its  essential  elements 
should  be  set  out  free  from  argumentative  or  irrelevant  matter.] 

« 

6.  Attached  hereto  is  an  itemized  and  duly  verified  statement  or  series  of 
statements  (Note  1)  showing  in  detail  the  articles  or  work  delivered  and  ac- 
c^ted  by  the  United  States,  and  the  exact  nature  and  extent  of  all  expendi- 
tures, obligations,  or  liabilities  necessarily  Incurred,  including  all  work,  labor, 
and  services  necessarily  rendered  by  the  claimant  in  performing  or  preparing 
to  perform  that  portion  of  the  agreement  additional  to  the  above-recited  articles 
or  work  delivered  and  accepted.    The  aggregate  amount  claimed  to  be  due 

from  the  United  States  to  the  claimant  is dollars 

($ ). 

NOTB  1. — ^Wherever  it  is  possible  to  state  the  items  of  claim  on  Finatfce  Forms  1  to 
10,  these  forms  shall  be  used.  Copies  may  be  obtained  from  local  representatives  of 
bureaus  of  the  War  Department  or  from  the  Board  of  Contract  Adjustment  at  Wash- 
ington. In  any  case  such  statements  shall  include  a  complete  list  of  all  subcontractors, 
if  any,  and  the  amount  of  the  liability  claimed  to  have  been  incurred  as  to  each  by  tho 
claimant  under  such  agreement. 


LIV 

Tv  The  names  of  all  officers  or  agents  who  acted  under  the  authority,  direc- 
tion, or  Instruction  of  the  Secretary  of  War  (the  President  of  the  United 
States)  in  making  said  agreement  so  far  as  known  to  or  ascertainable  by  the 
claimant  are  as  follows : 

Name  and  rank.  Station. 


8.  The  following  persons  other  than  the  aforesaid  officers  or  agents  have  per- 
sonal knowledge  of  the  nature,  terms,  and  conditions  of  said  agreement : 

Name  and  address. 


9,  Attached  hereto,  as  per  schedule  below,  are  copies  of  all  writing  in  the 
possession  of  said  claimant  bearing  on  the  existence  of  said  agreement  or  its 
nature,  terms,  and  conditions: 


9  [Here  list  all  such  writing  attached.] 

10.  Attached  hereto  is  such  description  as  the  claimant  is  able  to  give  of 
all  other  writings  of  which  said  claimant  has  Information  or  knowledge  bearing 
on  the  existence  of  said  agreement  or  its  nature,  terms,  and  conditions.  . 

And  the  claimant  requests  the  Secretary  of  War  to  adjust,  pay,  or  discharge 
the  said  agreement  upon  a  fair  and  equitable  basis  as  provided  in  the  act  of 
Congress  approved  the  2d  day  of  March,  1919,  and  entitled  "An  act  to  provide- 
relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes.' 

Signature : 


t» 


(Claimant.) 
Executed  at on  the day  of ,  19 

FOKM  OF  VERIFICATION   WHERE  CLAIMANT  IS   A  CORPORATION. 

State  of , 

of ,  to  wit: 

,  being  first  duly  sworn,. 

(Insert  here  name  of  officer  or  director  of  the  corporation.) 

deposes  and  says  that  he  is  the of  the 

(Insert  title.) 

,  claimant  named  In  the  foregoing 

(Insert  name  of  corporation.) 

Statement  of  claim,  that  he  has  read  the  said  statement  and  knows  the  contents 
thereof,  and  that  the  said  statement  is  true  of  his  own  knowledge,  except  as  to 
matters  which  are  therein  stated  on  information  or  belief,  and  that  as  to  those 
matters  he  believes  the  statement  to  be  true. 


Subscribed  and  sworn  to  before  me  this day  of ,  19—. 


Notary  Public  in  and  for  the 

of ,  State  of  -. 


LV 
FOBM  OF  VEBIFTCATION  WHEBB  CLAIMANT  IS  AN  INDIVIDUAL. 

State  of , 

of ,  to  wit: 

,  being  lirst  duly  sworn, 

(Insert  here  name  of  one  claimant.) 

deposes  and  says  that  he  is  the  claimant  named  in  the  foregoing  stateiuent 
of  claim,  that  he  has  read  the  said  statement  and  knows  the  contents  thereof, 
and  that  the  said  statement  is  true  of  his  own  knowledge,  except  as  to  matters 
which  are  therein  stated  on  information  or  belief,  and  that  as  to  those  matters 
he  believes  the  statement  to  be  true. 


Subscribed  and  sworn  to  before  me  this day  of ,  19__. 


Notary  Puhlic  in  and  for  the 

of -f  State  of 


Form  G. 

CXBTOIGATB  OF  EZAMIirnfO  BOABD. 

We,  the 

(Name  of  bureau  claims  board  or  Board  of  Contract  Adjustment.) 

having  made  due  and  proper  investigation,  find  that  an  agreement  was  entered 

Into  in  good  faith  between ,  the  claimant, 

and an  officer  or  agent  acting  under  the 

(Give  name,  rank  or  title,  and  corps.) 

authority,  direction,  or  instruction  of  the  Secretary  of  War  (the  President  of 

the  United  States),  on  or  about  the day  of ,  19—, 

during  the  emergency  arising  from  the  declaration  of  war  with  the  German 
Empire  and  prior  to  November  12,  1918,  for  a  purpose  connected  with  the 
prosecution  of  the  war ;  that  the  agreement  had  been  performed  in  whole  or  in 
part,  or  exi)enditures  had  been  made  or  obligations  incurred  by  the  claimant  on 
the  faith  of  such  agreement,  prior  to  November  12,  1918;  that  the  agreement 
has  not  been  executed  in  the  manner  prescribed  by  law,  and  is  within  the  pro- 
visions of  section  1  of  the  act  of  Congress  approved  March  2,  1919,  entitled  "An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes,"  and  that  the  documents  attached  hereto  con- 
stitute a  detailed  statement  showing  the  nature,  terms,  and  conditions  of 
said  agreement;  and  we  hereby  recommend  that  the  Secretary  of  War  pro- 
ceed to  adjust,  pay,  or  discharge  the  said  agreement. 


(Name  of  bureau  clalmB  board  or  Board  of 
Contract  Adjustment) 


By 

Dated (Chairman.) 

Attest: 


(Secretary  or  recorder.) 


Accepted  and  approved: 


Dated (Claimant.) 

NoTB. — Tbls  certificate  shall  not  be  executed  except  when  it  is  attached  to  (a)  an 
agreement  reduced  to  contract  form,  or  (b)  a  signed  purchase  order  or  (c)  a  signed 
notice  of  award  or  procurement  order  which  sets  forth  all  the  terms  and  conditions  of 
the  agreement,  or  (d)  a  document  prepared  under  the  supervision  of  the  Claims  Board 
or  Board  of  Contract  Adjustment  and  fully  setting  forth  the  nature  and  conditions  of 
the  agreement,  all  as  provided  in  paragraph  8,  subparagraph  (b),  of  Supply  Circular 
No.  17. 


LVI 
AWABD  FOBM   1. 

Claim  No. 

This  form  to  be  used  when  a  single  award  Is  to  be  made. 

Aw€trd  of  Secretary  of  War  under  the  act  of  Congre$$  entitled  **An  act  to  pro- 
vide relief  in  cases  of  contracts  connected  toith  the  prosecution  of  the  war^ 
and  for  other  purposes.** 

(ApfkTOYed  March  2,  1919.) 

It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that  an  agre^nent 
was  entered  Into  in  good  faith  between , 

the  claimant,  and ,  an  officer 

(Give  name,  rank  or  title,  and  corps.) 
or  agent  acting  under  the  authority,  direction,  or  instruction  of  the  Secretary 

of  War  (the  President  of  the  United  States,  on  or  about  the day 

of ,  19—,  during  the  emergency  arising  from  the  declaration  of 

war  with  the  German  Empire  and  prior  to  November  12,  1918,  for  a  purpose 
connected  with  the  prosecution  of  the  war;  that  the  agreement  had  been  per- 
formed in  whole  or  in  part,  or  expenditures  had  been  made  or  obligations  in- 
curred by  the  claimant  on  the  faith  of  such  agreement,  prior  to  November  12, 
1918;  that  the  agreement  has  not  been  executed  in  the  manner  prescribed  by 
law ;  that  the  said  agreement  is  within  the  provisions  of  the  above^ntitled  act 
of  Congress ;  that  the  nature,  terms,  and  conditions  of  said  agreement  are  set 

out  in  "  Form  C,"  Certificate  of Board  No , 

dated ,  on  file  in  the  War  Department ;  that 

the  claimant  presented  his  claim  to  the  Secretary  of  War  before  June  80, 1910 ; 

that  the  sum  of  $ will  adjust,  (Note  1)  pay,  and  discharge 

such  agreement  upon  a  fair  and  equitable  basis,  and  that  such  sum  will  not 
include  prospective  or  possible  profits  on  any  part  of  the  agreement  beyond  the 
goods  and  supplies  delivered  to  and  accepted  by  the  United  States  thereunder 
and  a  reasonable  remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  preparing  to  perfom  said  agreement. 

The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum  of  $ 

in  full  adjustment,  payment,  and  discharge  of  said  agreement  (Note  2). 

The  extent  to  which  this  award  is  made  with  respect  to  any  portion  of  the 
affi'e<^ment  which  was  sublet  is  as  follows : 


[Here  insert  a  list  of  all  subcontractors  whose  claims  against  tbe  prime  contractor 
are  covered  by  the  award,  giving  the  name,  place  of  business,  and  post-office  address  of 
each,  together  with  the  amount  awarded  with  respect  to  each  sabcontract,  and  the  ap- 
propriate alternative  statement  as  provided  in  paragraph  (g),  section  3,  Supply  Circular 
No.  17,  revised.] 

Recommended  by: 


Dated 

Approved : 

ClAIMS  BOABB. 

By 

Dated 

Washington.  D.  C 


Lvn 

Made  and  approvifd  by  aiithorit>'  of  the  Secretary  of  War. 

War  Depabthsnt  Claims  Boaro, 
By 

(Member.) 

Dateil 

Wasblnsrton,  D.  C. 

Accepted : 


(Cnalmaat) 
Dated 

Note  1. — Id  the  event  that  there  hare  been  partial  dellTerles  under  the  agreement 
there  shall  be  inserted  in  the  award  at  this  point,  and  in  place  of  the  words  "that  the 

«um  of  I will  adjust."  the  following : 

**  that  there  hare  heretofore  been  delirered  by  the  claimant  and  accepted  by  the  United 
States  under  the  said  agreement — 


[Here  insert  either  directly  or  by  reference  to  an  attached  schedule  a  general  de- 
scription of  the  articles,  work,  or  facilities  and  the  number  thereof  delivered  and  ac- 
cepted.] 

of  the  fair  aggregate  value  of  $ ;  that  the  said  sum  of  | paid  or 

to  be  paid  for  said heretofore  delivered  and  ac- 

(.\rticles,  work,  or  facilities.) 
«epted,  together  with  the  additional  sum  of  | will  adjust." 

Furthermore  the  word  "  sum "  should  be  changed  •  to  *'  sums "  wherever  the  sense 
requires. 

The  statement  "  The  Secretary  of  War  hereby  awards,  etc."  shall  be  changed  to  read 
as  follows : 

*'  The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum  of  I •  which 

sum,  in   conjunction  with   the  payments  hereinbefore  mentioned   made  or  to  be  made 

for  the heretofore  delivered  and  accepted,  shall 

(Articles,  work,  or  facilities.) 
be  in  full  adjustment,  payment,  and  discharge  of  said  agreement/' 

Note  2. —  (a)  Wherever,  as  a  part  of  the  adjustment,  property  which  has  been  ac- 
quired by  the  contractor  pursuant  to  the  terms  of  the  agreement,  and  for  its  purposes. 
Is  to  be  taken  over  by  the  United  States  and  the  contractor  is  to  be  reimbursed  for 
the  same,  the  following  clause  should  be  inserted  at  this  point : 

*'  The  payment  by  the  United  States  of  this  award  shall  operate  to  vest  \fi  the  United 
States  title  to  the  property  described  in  *  Schedule  A'  attached  hereto." 

(b)  In  the  event  that  there  is  due  from  the  claimant  to  the  United  States  any  sum  or 
sums  theretofore  advanced  there  shall  be  inserted  in  the  award  at  this  point  the  follow- 
ing: 

*'  From  the  said  sum  of  | shall  be  deducted  the  principal  sum  of  | » 

due  from  the  claimant  by  reason  of  advances  heretofore  made  by  the  United  States, 
plus  interest  due  on  said  principal  sum  up  to  the  date  that  this  award  is  approved  by 
the  War  Department  Claims  Board,  and  the  claimant  Is  hereby  released  from  all  obliga- 
tions to  pay  interest  on  said  principal  sum  after  that  date.** 

(e)  If  property  of  the  United  States  is  to  be  transferred  to  the  claimant  in  part  pay- 
ment of  the  award,  there  shall  be  inserted  at  this  point : 

**  From  the  said  amount  of  | shall  be  deducted  the  amount  of  | , 

and  in  lieu  thereof  the  Secretary  of  War  hereby  awards  to  the  claimant  the  property 
listed  on  '  Schedule  B*  hereto  attached,  and  this  award  shall  operate  to  vest  in  the 
claimaot  title  to  such  property." 


Lvin 

AWABO  FOSM  2. 

This  form  to  be  used  when  a  series  of  awards  are  to  be  made. 

Claim  No 

Award  letter 

Award  of  Secretary  of  War  under  the  €tct  of  Congress  entitled  **  An  act  to 
provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  purposes** 

(Approved  Mar.  2,  1919.) 

It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that  an  agreement 
was  entered  into  in  good  faith  between ,  the  claimant, 

and ,  an  officer  or  agent  acting  under  the  authority, 

(Give  name,  rank  or  title, 
and  corps.) 

direction,  or  instruction  of  the  Secretary  of  War  (the  President  of  the  United 

States),  on  or  about  the day  of ,  19—,  during  the 

emergency  arising  from  the  declaration  of  war  with  the  German  Empire,  and 
prior  to  Novenjber  12,  1918,  for  a  purpose  connected  with  the  prosecution  of  the 
war,  that  the  agreement  had  been  performed  in  whole  or  in  part,  or  expendi- 
tures had  been  made  or  obligations  incurred  by  the  claimant  on  the  faith  of 
such  agreement  prior  to  November  12,  1918;  that  the  agreement  has  not  been 
executed  in  the  manner  prescribed  by  law;  that  the  said  agreement  is  within 
the  provisions  of  the  above-entitled  act  of  CJongress ;  that  the  nature,  terms,  and 

conditions  of  said  agreement  are  set  out  in  "  Form  C,"  Certiiacate  of 

Board,  No. ,  dated ,  on  file  in  the  War  Department; 

that  the  claimant  presented  his  claim  to  the  Secretary  of  War  before  June  30, 
1919;  that  an  adjustment,  payment,  or  discharge  of  said  agreement  upon  a 
fair  and  equitable  basis  will  include  the  allowance  to  the  claimant  of  the  sum 
of  $ ,  with  respect  to  the  following  separable  item  (Note  1) : 


[Here  insert  a  description  of  tbe  item  or  claim  with  respect  to  whicb  the  award  \^ 
made,  which  may  be  any  clearly  separable  Item  of  tbe  claim.  If  the  award  is  made 
with  respect  to  any  portion  of  the  agreement  which  the  claimant  shall  have  sublet,  the 
statement  should  include  the  name,  place  of  business,  and  post-office  address  of  the- 
subcontractor.  ] 

That  it  Is  not  at  this  time  possible  to  make  a  complete  award  with  respect 
to  this  agreement,  and  it  is  of  advantage  to  the  United  States  to  make  an  award 
at  this  time  with  respect  to  said  separable  Item,  and  that  there  is  not  included 
in  this  award,  by  Itself  or  together  with  awards  heretofore  made  with  respect 
to  said  agreement,  any  prospective  or  possible  profits  on  any  part  of  said 
agreement  beyond  the  goods  and  supplies  delivered  to  and  accepted  by  the 
United  States  thereunder,  and  a  reasonable  remuneration  for  expenditures  and 
obligations  or  liabilities  necessarily  Incurred  in  performing  or  preparing  to 
perform  said  agreement. 

The  Secretary  of  War  hereby  awards  to  said  contractor  the  sum  of 
$ In  full  adjustment,  payment,  and  discharge  of  said  item. 
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The  extent  to  which  this  award  i»  made  with  respect  to  any  poilion  of  the 
agreement  which  was  sublet  is  as  follows: 


[Here  iDsert  a  list  of  all  subcontractors  wbose  claims  against  the  prime  contrnctor 
are  corered  bj  the  award,  giving  the  name,  place  of  business,  and  post-offlce  address 
of  each,  together  with  the  amount  awarded  with  respect  to  each  subcontract,  and  add 
the  appropriate  alternative  statement  provided  in  paragraph  {o)^  Section  3,  Supply 
Circular  No.  17,  Revised.] 

Recommended  by :  

Dated 

Approved:  Claims  Board. 

By 

Dated 

Washington,  D.  C. 
Made  and  approved  by  authority  of  Secretary  of  War: 

Wab  Department  Claims  Board, 

Dated By 

Washington,  D.  C.  (Member.) 

Accepted : 


Dated (Claimant.) 

NoTB  1. — (a)  Wherever,  as  a  part  of  this  partial  award,  property  which  has  beea 
acquired  by  the  contractor  pursuant  to  the  terms  of  the  agreement,  and  for  its  pur- 
poses Is  to  be  taken  over  by  the  United  States  and  the  contractor  Is  to  be  reimbursed 
for  the  same,  the  following  clause  should  be  inserted  at  this  point : 

*'  The  payment  by  the  United  States  of  this  award  shall  operate  to  vest  in  the  United 
States  title  of  the  property  described  in  *  Schedule  A,'  attached  hereto." 

(b)  If  property  of  the  United  States  is  to  be  transferred  to  the  claimant  in  part 
payment  of  this  partial  award  there  shall  be  inserted  at  this  point : 

"From    the    said   amount    of   $ shall    be    deducted    the    amount    of 

$ ,  and  in  lieu  thereof  the  Secretary  of  War  hereby  awards  to  the  claimant 

the  property   listed   on   '  Schedule   B  *   hereto  attached,  and   this  award   shall   operate 
to  vest  In  the  claimant  title  to  such  property.*' 

(e)  In  making  partial  awards  care  must  be  exercised  that  there  shall  at  all  times 
be  left  due  to  the  contractor  sums  sufficient  to  permit  the  recoupment  In  the  final  award 
of  all  sums  due  to  the  United  States  for  advances  to  the  claimant. 


Award  Form  8. 
This  form  to  be  used  as  final  award  of  series. 


Claim  No. 

Award  letter Final. 


Award  of  Secretary  of  War  under  the  act  of  Congress  entitled  **An  act  to 
provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war 
and  for  other  purposes." 

(Approved  Mar.  2,  1919.) 

It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that  an  agreement 
was  entered  into  in  good  faith  between ,  the  claim- 
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ant,  and ,  an  officer  or  agent  acting  under  the 

(Give  name,  rank  or  tltte»  and  corps.)' 
authority,  direction,  or  instruction  of  the  Secretary  of  War  (the  President  of 

the  United  States),  oh  or  about  the day  of ,  19_-,  during 

the  emergency  arising  from  the  declaration  of  war  with  the  German  Empire, 
and  prior  to  November  12,  1918,  for  a  purpose  connected  with  the  prosecution 
of  the  war;  that  the  agreement  had  been  performed  In  whole  or  In  part,  or 
expenditures  had  be^i  made  or  obligations  incurred  by  the  claimant  on  the  faith 
of  such  agreement  prior  to  November  12, 1918 ;  that  the  agreement  has  not  been 
executed  in  the  manner  prescribed  by  law ;  that  the  said  agreement  is  within  the 
provisions  of  the  above-entitled  act  of  Congress;  that  the  nature,  terms, 
and  conditions  of  said  agreement  are  set  out  in  "  Form  G,**  Certificate  of 

Board,  No. ,  dated ,  on  file  in 

the  War  Department;  that  the  claimant  presented  his  claim  to  the  Secretary 

of  War  before  June  30,  1919;  that  the  sum  of  $ 

(Note  1),  together  with  the  awards  heretofore  made  with  respect  to  the  said 
agreement,  will  adjust,  pay,  and  discharge  such  agreement  upon  a  fair  and 
equitable  basis ;  and  that  such  sum  when  added  to  the  awards  heretofore  made 
will  not  include  prospective  or  possible  profits  on  any  part  of  the  agreement 
beyond  the  goods  and  supplies  delivered  to  and  accepted  by  the  United  States 
thereunder,  and  a  reasonable  remuneration  for  expenditures  and  obligations  or 
liabilities  necessarily  incurred  in  performing  or  preparing  to  perform  said 
agreement : 

The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum  of  $ 

in  final  and  full  adjustment,  payment,  and  discharge  of  said  agreement  (Note 2). 

The  extent  to  which  this  award  with  respect  to  any  portion  of  the  agreement 
which  was  sublet  is  as  follows : 


[Here  insert  a  list  of  all  subcontractors  whose  claims  against  the  piime  contractor 
are  covered  by  the  award,  giving  the  name,  place  of  business,  and  post-office  address  of 
each,  together  with  the  amount  awarded  with  respect  to  each  subcontract,  and  the  ap- 
propriate alternative  statement  as  provided  in  paragraph  (g),  section  3,  Supply  Circnlar 
No.  17,  Revised.] 

Recommended  by : 


Dated 

Approved : 

^Claims  Board, 

By 

Dated 

Washington,  D.  C. 

Made  and  approved  by  authority  of  the  Secretary  of  War : 

Was  Depabtmknt  Claims  Board, 

By - — 

(Member.) 

Dated 

Washington.  D.  C 

Accepted : 


(Claimant.) 

Dated 

NoTB  1. — In  the  event  that  there  have  been  partial  deliveries  under  the  agreement, 
there  shaU  be  inserted  in  the  award  at  this  pohit.  and  Vn  place  of  the  words  "  that  the 
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mm  of  •>. . ,  together  wlfh  tlM  awards  k«r*to(ore  made  with  respect  to  tlie  lald 

asreement,*'  the  foUowlng :  **  that  there  hare  heretofore  bees  deliyered  by  the  clalmaBt 
and  accepted   1^  the  United    States  uader  the   said   agreemeBt   prior  to   anj   award 


(Here  insert,  either  directly  or  by  reCteence  to  an  attached  sdiednle,  a  general  d^ 
scription  of  the  articles,  work,  or  facilities,  and  the  number  thereof  d^ivered  and  ac- 
cepted J 

of  the  fair  aggregate  value  of  $ ;  that  the  said  sum  of  | paid  or 

to  be  paid  for  said  heretofore  delirered  and  accepted, 

( Articles*  worlE,  or  facilities. ) 
together  with  the  awards  heretofore  made  with  respect  to  said  agreement,  and  together 
with  the  additional  sum  of  $ *' 

Farthermore  the  word  '*  sum "  should  be  changed  to  **  sums "  wherever  the  sense 
requirea 

The  statement  *'  The  Secretary  of  War  hereby  awards,  etc."  shall  be  changed  to  read 

as  follows : 

"  The  Secretary   of  War  hereby   awards  to  said   claimant  the  sum   of  | , 

which  sum.  in  conjunction  with  the  payments  bereinaboye  mentioned  made  or  to  be 
made  for  the  articles,  work,  or  services  heretofore  delivered  and  accepted,  and  together 
with  the  awards  heretofore  made  under  this  agreement,  shall  be  in  full  adjustment,  pay- 
ment, and  discharge  of  said  agreement." 

Note  2. —  (o)  Wherever,  as  a  part  of  the  final  award,  property  which  has  been  ac- 
quired by  the  contractor  pursuant  to  the  terms  of  the  agreement,  and  for  its  purposes 
is  to  be  tak&n  over  by  the  United  States  and  the  contractor  is  to  be  reimbursed  for  the 
same,  the  following  clause  should  be  inserted  at  this  point : 

"  The  payment  by  the  United  States  of  this  award  shall  operate  to  vest  In  the  United 
States  title  to  the  property  described  In  *  Schedule  A  '  attached  hereto." 

(b)  In  the  event  that  there  la  due  from  the  claimant  to  the  United  States  any  sum 
or  sums  theretofore  advanced  there  shall  be  inserted  in  the  award  at  this  point  the  fol- 
lowing : 

•*  From  the  said  sum  of  I shall  be  deducted  the  principal  sum  of  | , 

due  from  the  claimant  by  reason  of  advances  heretofore  made  by  the  United  States, 
plus  interest  due  on  said  principal  sum  up  to  the  date  that  this  award  is  approved  by 
the  War  Department  Claims  Board,  and  the  claimant  is  hereby  released  from  aU  obliga- 
tion to  pay  interest  on  said  principal  sum  after  that  date." 

(c)  If  property  of  the  United  States  is  to  be  transferred  to  the  claimant  in  part 
payment  of  the  final  award  there  shall  be  Inserted  at  this  point : 

••  From  the  said  amount  of  $ .  shall  be  deducted  the  amount  of  $ ., 

and  in  lieu  thereof  the  Secretary  of  War  hereby  awards  to  the  claimant  the  property 
listed  on  •  Schedule  B '  hereto  attached,  and  this  award  shall  operate  to  vest  in  the 
claimant  title  to  such  property." 

AN  ACT  TO  PROVIDE  RELIEF  IN  CASES  OF  CONTRACTS  CONNECTED 
WITH  THE  PROSECUTION  OF  THE  WAR,  AND  FOR  OTHER  PUR- 
POSES. 

Be  it  enacted  hy  the  Senate  and  Home  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  War  be,  and 
he  is  hereby,  authorized  to  adjust,  pay,  or  discharge  any  agreement,  express 
or  implied,  upon  a  fair  and  equitable  basis  that  has  been  entered  Into  in  good 
faith  during  the  present  emergency  and  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen,  by  any  officer  or  agent  acting  under  his  authority,  direc- 
tion, or  instruction,  or  that  of  the  President,  with  any  person,  firm,  or  corpo- 
ration for  the  acquisition  of  lands,  or  the  use  thereof,  or  for  damages  resulting 
from  notice  by  the  Government  of  its  intention  to  acquire  or  use  said  lands,  or 
for  the  production,  manufacture,  sale,  acquisition,  or  control  of  equipment, 
materials,  or  supplies,  or  for  services,  or  for  facilities,  or  other  purposes  con- 
nected with  the  prosecution  of  the  war,  when  such  agreement  has  been  per- 
formed in  whole  or  in  part,  or  expenditures  have  been  made  or  obligations  in- 
curred upon  the  faith  of  the  same  by  any  such  person,  lirm,  or  cort)oratif  n  prior 
to  November  twelfth,  nineteen  hundred  and  eighteen,  and  such  agreement  has 
not  been  executed  In  the  manner  prescribed  by  law :  Provided,  That  In  no  case 
shall  any  award,  either  by  the  Secretary  of  War  or  the  Court  of  Claims,  include 
prospective  or  possible  profits  on  any  part  of  the  contract  beyond  the  goods 
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and  supplies  delivered  to  and  accepted  by  the  United  States  and  a  reasonable 
remuneration  for  expenditures  and  obligations  or  liabilities  necessarily  in- 
curred in  performing  or  preparing  to  perform  said  contract  or  order :  Provided 
further.  That  this  act  shall  not  authorize  payment  to  be  made  of  any  claim 
not  presented  before  June  thirtieth,  nineteen  hundred  and  nineteen:  And  pro- 
vided further,  That  the  Secretary  of  War  shall  report  to  Congress  at  the  begin- 
ning of  its  next  session  following  June  thirtieth,  nineteen  hundred  and  nineteen, 
a  detailed  statement  showing  the  nature,  terms,  and  conditions  of  every  such 
agreement  and  the  payment  or  adjustment  thereof:  And  provided  further. 
That  no  settlement  of  any  claim  arising  under  any  such  agreement  shall  bar 
the  United  States  Government  through  any  of  its  duly  authorized  agencies, 
or  any  committee  of  Congress  hereafter  duly  appointed,  from  the  right  of 
review  of  such  settlement,  nor  the  right  of  recovery  of  any  money  paid  by  the 
Government  to  any  party  under  any  settlement  entered  into,  or  payment  made 
under  the  provisions  of  this  act,  if  the  Government  has  been  defrauded,  and 
the  right  of  recovery  in  all  such  cases  shall  exist  against  the  executors,  admin- 
istrators, heirs,  successors,  and  assigns  of  any  party  or  parties:  And  provided 
further,  That  nothing  in  this  act  shall  be  construed  to  relieve  any  officer  or 
agent  of  the  United  States  from  criminal  prosecution  under  the  provisions  of 
any  statute  of  the  United  States  for  any  fraud  or  criminal  conduct:  And  pro- 
vided -further,  That  this  act  shall  in  no  way  relieve  or  excuse  any  officer  or  his 
agent  from  such  criminal  prosecution  because  of  any  irregularity  or  illegality 
In  the  manner  of  the  execution  of  such  agreement :  And  provided  further,  That 
in  all  proceedings  hereunder  witnesses  may  be  compelled  to  attend,  appear, 
and  testify,  and  produce  books,  papers,  and  letters,  or  other  documents;  and 
the  claim  that  any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  the  same  shall  not  excuse  such  witness  from  testifying,  but  such 
evidence  or  testimony  shall  not  be  used  against  such  person  in  the  trial  of 
any  criminal  proceedings. 

Sec.  2.  That  the  Court  of  Claims  is  hereby  given  Jurisdiction  on  petition  of 
any  individual,  tirm,  company,  or  corporation  referred  to  in  section  1  hereof 
to  find  and  award  fair  and  just  compensation  in  the  cases  specified  in  said 
section  in  the  event  that  such  individual,  firm,  company,  or  corporation  shall 
not  be  willing  to  accept  the  adjustment,  payment,  or  compensation  offered  by 
the  Secretary  of  War  as  hereinbefore  provided,  or  in  the  event  that  the  Secre- 
tary of  War  shall  fail  or  refuse  to  offer  a  satisfactory  adjustment,  payment, 
or  compensation  as  provided  for  in  said  section. 

Sec.  3.  That  the  Secretary  of  War,  through  such  agency  as  he  may  designate 
or  establish,  is  empowered,  upon  such  terms  as  he  or  it  may  determine  to  be 
in  the  Interest  of  the  United  States,  to  make  equitable  and  fair  adjustments 
and  agreements  upon  the  termination  or  In  settlement  or  readjustment  of  agree- 
ments or  arrangements  entered  into  with  any  foreign  government  or  govern- 
ments or  nationals  thereof  prior  to  November  twelfth,  nineteen  hundred  and 
eighteen,  for  the  furnishing  to  the  American  Expeditionary  Forces,  or  other- 
wise, for  war  purposes  of  supplies,  materials,  facilities,  services,  or  the  use  of 
property,  or  for  the  fumisliing  of  any  thereof  by  the  United  States  to  any 
foreign  government  or  governments,  whether  or  not  such  agreements  or  arrange- 
ments have  been  entered  into  in  accordance  with  applicable  statutory  provisions, 
and  the  other  provisions  of  this  act  shall  not  be  applicable  to  such  adjustments. 

Sec.  4.  That  whenever  under  the  provisions  of  this  act  the  Secretary'  of  War 
shall  make  an  award  to  any  prime  contractor  with  respect  to  any  portion  of 
his  contract  which  he  shall  have  sublet  to  any  other  person,  firm,  or  corpora- 
tion who  has  In  good  faith  made  expenditures,  incurred  obligations,  rendered 
service,  or  funiished  material,  equipment,  or  supplies  to  such  prime  contractor, 
with  the  knowledge  and  approval  of  any  agent  of  the  Secretary  of  War  dulv 
authorized  thereunto,  before  payments  of  said  award,  the  Secretary  of  WaV 
shall  require  such  prime  contractor  to  present  satisfactory  evidence  of  having 
paid  said  subcontractor  or  of  the  consent  of  said  subcontractor  to  look  for  his 
compensation  to  said  prime  contractor  only ;  and  In  the  case  of  the  failure  of 
said  prime  contractor  to  present  such  evidence  of  such  consent  the  Secretary 
of  War  shall  pay  directly  to  said  subcontractor  the  amount  found  to  be  due 
under  said  award ;  and  in  case  of  the  insolvency  of  any  prime  contractor  the 
subcontractor  of  said  prime  contractor  shall  have  a  lien  upon  the  funds  arising 
from  said  award  prior  and  superior  to  the  Hen  of  any  general  creditor  of  said 
prime  contractor. 
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Sec.  5.  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  authorized 
1o  adjust,  liquidate,  and  pay  such  net  losses  as  have  been  suffered  by  any  per- 
son, firm,  or  corporation  by  reason  of  producing  or  preparing  to  produce  either 
manganese,  chrome,  pyrites,  or  tungsten  in  compliance  with  the  request  or 
demand  of  the  Department  of  the  Interior,  the  War  Industries  Board,  the 
War  Trade  Board,  the  Shipping  Board,  or  the  Emergency  Fleet  Corporation  to 
supply  the  urgent  needs  of  the  Nation  in  the  prosecution  of  the  war,  said 
minerals  being  enumerated  in  the  act  of  Congress  approved  October  fifth,  nine- 
teen hundred  and  eighteen,  entitled  "An  act  to  provide  further  for  the  national 
security  and  defense  by  encouraging  the  production,  conserving  the  supply, 
and  controlling  the  distribution  of  those  ores,  metals,  and  minerals  which  have 
formerly  been  largely  imported,  or  of  which  there  is  or  may  be  an  Inadequate 
supply." 

The  said  Secretary  shall  make  such  adjustments  and  payments  in  each  case 
as  he  shall  determine  to  be  just  and  equitable ;  that  the  decision  of  said  Secre- 
tary shall  be  conclusive  and  final,  subject  to  the  limitation  hereinafter  provided; 
that  all  payments  and  expenses  incurred  by  said  Secretary,  including  personal 
services,  traveling  and  subsistence  expenses,  supplies,  postage,  printing,  and  all 
other  expenses  incident  to  the  proper  prosecution  of  this  work,  both  in  the  Dis- 
trict of  Columbia  and  elsewhere,  as  the  Secretary  of  the  Interior  may  deem 
essential  and  proper,  shall  be  paid  from  the  funds  appropriated  by  the  said  act 
of  October  fifth,  nineteen  hundred  and  eighteen,  and  that  said  funds  and  appro- 
priations shall  continue  to  be  available  for  said  purpose  until  such  time  as  the 
said  Secretary  shali  have  fully  exercised  the  authority  herein  granted  and  per- 
formed and  completed  the  duties  hereby  provided  and  imposed :  Provided,  hoto^ 
ever.  That  the  pnyments  and  disbursements  made  under  the  provisions  of  this 
section  for  and  in  connection  with  the  payments  and  settlements  of  the  claims 
herein  described,  and  the  said  expenses  of  administration  shall  in  no  event 
exceed  the  sum  of  $8,500,000 :  And  provided  further.  That  said  Secretary  rfiall 
consider,  approve,  and  dispose  of  onfly  such  claims  as  shall  be  made  hereunder 
and  filed  with  the  Department  of  the  Interior  within  three  months  from  and 
after  the  approval  of  this  act:  And  provided  further,  That  no  claim  shall  be 
allowed  or  paid  by  said  Secretary  unless  it  shall  appear  to  the  satisfaction  of 
the  said  Secretary  that  the  expenditures  so  made  or  obligations  so  incurred  by 
the  claimant  were  made  In  good  faith  for  or  upon  property  which  contained 
either  manganese,  chrome,  pyrites,  or  tungsten  in  sufliclent  quantities  to  be  of 
commercial  importance:  And  provided  further,  That  no  claims  shall  be  paid 
unless  it  shall  appear  to  the  satisfaction  of  said  Secretary  that  moneys  were 
Invested  or  obligations  were  incurred  subsequent  to  April  sixth,  nineteen  hun- 
dred and  seventeen,  and  prior  to  November  twelfth,  nineteen  hundred  and 
eighteen,  in  a  legitimate  attempt  to  produce  either  manganese,  chrome,  pyrites, 
or  tungsten  for  the  needs  of  the  Nation  for  the  prosecution  of  the  war,  and 
that  no  profits  of  any  kind  shall  be  included  in  the  allowance  of  any  of  said 
claims,  and  that  no  investment  for  merely  speculative  purposes  shall  be  recog- 
nized in  any  manner  by  said  Secretary :  And  provided  further.  That  the  settle- 
ment of  any  claim  arising  under  the  provisions  of  this  section  shall  not  bar  the 
United  States  Government,  through  any  of  its  duly  authorized  agencies,  or  any 
committee  of  Congress  hereafter  duly  appointed,  from  the  right  of  review  of 
such  settlenient,  nor  the  right  to  recover  any  money  paid  by  the  Government  to 
any  party  under  and  by  virtue  of  the  provisions  of  this  section,  if  the  Govern- 
ment has  been  defrauded,  and  the  right  of  recovery  In  all  such  cases  shall 
extend  to  the  executors,  administrators,  heirs,  and  assigns  of  any  party. 

That  a  report  of  all  operations  under  this  section,  including  receipts  and  dis- 
bursements, shall  be  made  to  Congress  on  or  before  the  first  Monday  in  Decem- 
ber of  each  year. 

That  nothing  in  this  section  shall  be  construed  to  confer  jurisdiction  upon 
any  court  to  entertain  a  suit  against  the  United  States :  Provided  further.  That 
in  determining  the  net  losses  of  any  claimant  the  Secretary  of  the  Interior 
shall,  among  other  things,  take  into  consideration  and  chai^ge  to  the  claimant 
the  then  market  value  of  any  ores  or  minerals  on  hand  belonging  to  the  claim- 
ant, and  also  the  salvage  or  usable  value  of  any  machinery  or  other  appliances 
which  may  be  claimed  was  purchased  to  equip  said  mine  for  the  purpose  of  com- 
plying with  the  request  or  demand  of  the  agencies  of  the  Government  above 
mentioned  in  the  manner  aforesaid. 
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SUPPLY  CIRCULAR  NO.  If. 

War  "DEPAxngJOfTf 

PXTBCHABX,   StO&AOB  AND  TbAPVIO  DiTISION, 
SXTFVLT  GiBCULAB  1  GXHXEAL  8IAIT, 

Na  19.  J  WashingUm,  March  6,  1919. 

Subject :  Communication  of  the  Assistant  Secretary  of  War,  as  president  of 
the  War  Department  Claims  Board,  with  relation  to  procedure  and  ad- 
justment of  contracts:  (1)  Payments  under  cost-plus  contracts;  (2)  pay* 
ments  under  termination  clauses;  (3)  partial  payments;  (4)  subcon- 
tractors; (5)  interpretation  of  supply  circular  No.  Ill,  as  to  compensa- 
tion for  the  use  of  capital  tied  up  in  raw  material;  and  (6)  adjustment 
of  contracts  not  properly  executed  in  the  manner  prescribed  by  law. 

1.  The  attention  of  the  supply  bureaus  is  called  to  the  following  communica- 
tion of  the  Assistant  Secretary  of  War,  as  president  of  the  War  Department 
Claims  Board,  to  the  bureau  and  local  claims  boards  engaged  in  the  adjustment 
of  contracts,  for  their  Information,  guidance,  and  action : 

To  the  bureau  and  local  clainis  boards  engaged  in  the  adjustment  of  contracts: 

At  the  recent  conference  in  Washington  with  representatives  of  all  claims 
boards  engaged  in  the  adjustment  of  contracts  it  was  promised  that  a  com- 
munication would  be  sent  out  coverii^g  questions  raised  and  suggesting  methods 
that  might  be  usefully  employed  in  expediting  the  adjustment  of  contracts.  As 
was  appreciated  by  all  present  at  that  conference,  it  is  of  vital  public  interest 
that  this  adjustment  should  proceed  with  expedition  and  that  working  capital 
tied  up  under  such  contracts  should  be  iieturned  to  industry  as  speedily  as 
possible.  To  this  end  it  is  directed  that  claims  boards  give  careful  attention 
to  the  following  matters: 

1.  Payments  under  cost-plus  contracts. — ^Under  cost-plus  <y)ntracts,  where 
work  has  been  reduced  by  the  direction  of  the  department,  all  proper  items  of 
expense  to  contractors,  such,  for  example,  as  payment  by  them  to  subcontrac- 
tors in  settlement  of  subcontracts  properly  entered  into  by  them  under  their 
contracts,  can  and  should  be  vouchered  as  items  of  cost  and  their  payment 
proceeded  with  as  in  the  case  of  any  other  proper  items  of  cost  under  such  con- 
tracts without  awaiting  any  settlement  contract. 

2.  Payments  under  termination  clauses, — ^Where  a  contract  contains  a  ter- 
mination clause  which  provides  for  the  reduction  of  production  and  the  method 
of  payment  to  the  contractor  for  disbursements  made  and  work  done  in  prepar- 
ing to  perform  the  uncompleted  portion  of  such  contract,  and  the  contractor  is 
willing  to  waive  any  right  to  proceed  further  with  production  under  such  con- 
tract it  will  frequently  greatly  expedite  the  making  of  payments  under  such 
contracts  for  the  bureau,  upon  such  waiver  by  the  contractor  to  give  the  notifi- 
cation of  termination  required  by  the  contract  and  to  proceed  to  make  the  pay- 
ments to  the  contractor  by  the  method  and  in  the  manner  provided  for  in  the 
termination  clause.  Where  this  is  done  there  is  no  occasion  for  awaiting  a  final 
determination  as  to  the  total  amount  of  the  payments  which  will  be  due  to  the 
contractor  under  the  operation  of  the  term  inn  tlon  clause :  instead  payments  for 
raw  material,  payments  for  commitments  to  individual  subcontractors,  etc.,  may 
be  made  as  rapidly  ns  items  are  determined  in  the  same  manner  that  payments 
for  the  delivery  of  completed  articles  are  made.  A  suitable  form  for  such 
waiver  and  notice  of  termination  would  be  as  follows : 

WAIVES   AND   TEEMINATION    NOTICE. 

It  having  becom#  desirable  because  of  the  limitation  of  the  war  to  terminate 
production  under  the  above  contract  In  accordance  with  that  clause  thereof 
which  provides  for  termination  in  the  public  interest,  and  in  order  that  produc- 
tion may  be  terminated  at  once  and  the  obligations  of  the  United  States  to  the 
contractor  may  promptly  be  paid  and  discharged,  the  contractor  hereby  waiA'es 
Its  (his)  right  to  continue  production  for  any  time  after  notice  of  termination, 
and  production  under  the  contract  is  hereby  terminated  under  said  clause  and 
waiver  as  of  the day  of ,  19—. 
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3.  Partial  payments, — ^The  provision  heretofore  made  for  a  partial  payment 
of  75  per  cent  of  the  amount  ascertained  by  the  department  to  be  due  on  any 
claim  of  the  contractor  or  any  item  of  the  claim  of  the  contractor  hajs  not  been 
used  to  any  important  degree.  In  order  to  meet  certain  objections  to  this  plan, 
which  have  been  raised  by  claims  boards  and  by  contractors,  claims  boards  are 
authorized  to  make  use  in  proper  cases  of  the  following  method  to  expedite  the 
settlement  of  such  elements  of  outstanding  contracts  as  can  be  advantageously 
settled  in  advance  of  the  complete  termination  of  the  contract.  In  numerous 
cases  contractors  are  in  agreement  with  the  claims  boards  as  to  the  basis  of 
settlement,  but  a  final  disposition  of  certain  of  its  elements  can  not  be  made 
without  investigation,  which  may  take  a  conside^'able  time.  On  the  other  hand, 
certain  elements  can  be  determined  and  a  settlement  advantageous  to  tiie  Gov- 
ernment effected  if  it  can  be  effected  immediately.  This  is  particularly  true  as 
to  claims  of  prime  contractors  based  on  liability  to  subcontractors  and  as  to 
material  acquired  by  him  in  the  proper  performance  of  the  contract.  In  such 
cases  claims  boards  are  authorized  to  enter  into  a  supplemental  contract  sub- 
stantially along  the  lines  of  Form  1.  This  supplemental  contract  in  effect  pro- 
vides for  the  reduction  of  production  and  a  method  of  payment  of  the  con- 
tractor for  expenditures  made,  obligations  incurred,  and  work  done  with  respect 
to  the  uncompleted  portion  of  his  contract.  When  such  a  supplemental  agree- 
ment has  been  made,  such  items  as  have  at  that  time  been  determined  can 
immediately  be  vouchered  and  paid,  and  all  other  items  as  rapidly  as  they  can 
be  determined  may  be  vouchered  and  paid  in  a  manner  similar  to  payments 
under  a  termination  clause  as  described  above. 

4.  Stthcontractora. — Where  a  prime  contractor  has  under  negotiations  a  set- 
tlement of  a  claim  of  a  subcontractor  which  forms  an  item  in  the  principal 
adjustment,  it  is  highly  important  that  the  claims  boards  should  in  every  way 
facilitate  a  speedy  adjustment  of  such  claim.  The  basis  outlined  in  Supply 
Circular  No.  Ill  can  often  be  used  to  advantage  in  such  adjustment,  but  neces- 
sarily large  discretion  is  reposed  in  the  local  claims  boards  as  to  the  method 
which  is  appropriate  in  the  particular  case.  While  it  is  not  possible  to  lay  down 
from  Washington  any  definite  instructions  as  to  the  method  to  be  used.  It 
Is  clear  that  a  contractor  should,  upon  request,  be  informed  promptly  by  fthe 
local  board  as  to  what  method  it  regards  as  appropriate  in  a  particular  case, 
and  what  basis  of  settlement  it  will  approve. 

5.  Interpretation  of  Supply  Circular  No.  Ill  as  to  compensation  for  the 
use  of  capital  tied  up  in  raw  material. — Attention  is  called  to  a  resolution  of  the 
War  Department  Claims  Board  attached  hereto,  giving  an  interpretation  of 
the  provision  of  Supply  Circular  No.  111. 

6.  Adjustment  of  contracts  not  properly  executed  in  the  manner  prescribed  hy 
late. — ^This  matter  is  fully  covered  by  a  resolution  of  the  War  Department 
Claims  Board  set  forth  in  Supply  Circular  No.  17,  March  8,  1919. 

Benedict  Cbowell, 
The  Assistant  Secretary  of  War, 
President,  War  Department  Claims  Board, 

By  authority  of  the  Secretary  of  War : 

Geo.  W.  Bubb, 
Brigadier  General,  Assistant  Chief  of  Staff, 

Director  of  Purchase,  Storage  and  Traffic. 


Form  1. 

sttpplemsntal  contract. 

(To  b^  used  in  case  of  settlement  and  payment,  item  by  item,  nnder  formal  con- 
tracts with  or  without  termination  clause,  which  have  been  suspended  or  reduced.) 

Agreement  entered  into  this day  of ,  1919,  between 

U.  S.  Army  (herein  called  "contracting  officer"),  acting  by 

authority  of ,  U.  S.  Army,  and  under  direction  of  the  Secre- 
tary of  War,  for  and  in  behalf  of  the  United  States  of  America  (herein  called 

"  United  States"),  party  of  the  first  part,  and (herein  called 

"contractor"),  party  of  the  second  part, 
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Witnesseth,  That 

Whereas  the  United  States  and  the  contractor  heretofore  executed  a  certain 

contract  No. ,  date (herein  called  "  original  contract,"  which 

term  also  includes,  wherever  used  herein,  all  agreements,  if  any,  supplementary 
to  said  original  contrat^t  except  this  agreement  and  any  other  supplemental 
agreements  which  may  be  dated  subsequent  to  the  date  of  this  agreement) ;  and 

Whereas  the  original  contract  has  not  been  completely  performed,  but  in 
preparation  for,  and  as  a  part  of  complete  performance,  the  contractor  has 
employed  capital,  performed  services,  exp^ided  money,  and  incurred  liabilities 
and  obligations  for  which  it  has  not  been  paid ;  and 

Whereas  because  of  the  suspension  of  hostilities  it  has  become  desirable  and 
it  is  to  the  best  interest  of  the  United  States  to  reduce  the  amount  of  de- 
liveries to  be  made  under  the  original  contract  and  to  that  end,  on  the 

day  of ,  1918    (Note  1),  the  contractor,  at  the  request  of  the 

United  States,  has  temporarily  suspended  reduced  operations  under  the  orig- 
inal contract,  and  it  is  now  the  purpose  of  the  parties  hereto  to  provide  for 
complete  termination  of  operations  under  the  original  contract  (except  such 
operations  as  may  be  necessary  to  complete  delivery  thereunder  of  a  total,  In- 
cluding all  deliveries  heretofore  made,  of ) ; 

Now,  therefore,  the  parties  hereto  agree  as  follows : 

Art.  I.  The  existing  rights  and  obligations  of  the  parties  hereto  under  the 
original  contract  shall  remain  in  full  force  and  effect  except  as  herein  expressly 
provided. 

Abt.  II.  The  total  quantity  of  articles  or  work  to  be  delivered  or  performed 
under  the  original  contract  and  this  supplemental  agreement,  including  all 
deliveries  heretofore  made,  shall  be  reduced  to  (here  insert  quantity),  and 
inspection  of  the  completed  articles  or  work  and  acceptance  thereof  and  pay- 
ment therefor  by  the  United  States  in  accordance  with  the  terms  of  the  original 
contract  shall  continue  until  deliveries  up  to  that  amount  have  been  completed, 

accepted,  and  paid  for ;  deliveries  to  be  completed  not  later  than  the 

day  of ,  19 

Art.  III.  The  contractor  agrees  that,  except  as  provided  in  Article  II  or 
hereafter  authorized  in  writing  by  the  contracting  officer,  or  other  officer  duly 
authorized  by  the  Secretary  of  War,  it  will  nqt  perform  any  further  work  ot 
services,  or  incur  any  further  expense  or  obligations  in  connection  with  the 
performance  of  the  uncompleted  portion  of  said  original  contract,  and  will  use 
its  best  efforts  In  every  proper  way  to  reduce  such  liabilities  or  obligations  as 
have  already  been  incurred  in  connection  with  such  performance,  and  the  con- 
tractor hereby,  and  for  all  time,  waives  all  claim  to  the  prospective  profits 
which  It  might  have  made  from  the  performance  of  that  portion  of  said  orig- 
inal contract  which  under  the  terms  of  this  supplemental  agreement  will  not 
be  performed. 

Art.  IV.  In  consideration  of  the  premises  and  the  faithful  performance  by 
the  contractor  of  the  foregoing  covenant,  the  United  States  agrees  to  reimburse 
and  remunerate  the  contractor  for  such  proportion  of  his  expenditures,  obliga- 
tions, and  liabilities  necessarily  incurred,  including  work,  labor,  and, services 
necessarily  rendered  in  connection  with  the  performance  of  the  original  con- 
tract as  is  properly  and  fairly  apportionable  to  the  uncompleted  portion  thereof, 
and  for  expenditures  properly  incurred  and  services  properly  rendered  under 
this  supplemental  agreement,  as  follows : 

Section  A. — For  raw  materials,  direct  and  indirect,  and  component  parts  on 
hand,  in  an  amount  not  exceeding  the  requirements  for  the  completion  of  the 
*Hmtract:  Cost-plus  inward  handling  charges  plus  such  portion  of  overhead  as 
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is  directly  applicable,  less  such  sums  as  may  represent  the  fulr  agreed  value 
of  all  or  any  portion  thereof,  if  the  title  and  possession  of  the  same  are  retained 
by  the  contractor. 

Section  B, — ^For  articles  in  process,  in  an  amount  not  exceeding  the  require- 
ments for  the  completion  of  the  contract :  Cost  of  raw  material  and  labor  plus 
such  portion  of  overhead  as  is  directly  applicable,  less  such  sums  as  may  rep- 
resent the  fair  agreed  value  of  all  or  any  portion  thereof,  if  the  title  and 
possession  of  the  same  are  retained  by  the  contractor. 

Section  O. — A  fair  and  equitable  remuneration  (1)  for  expenses  and  services 
of  the  contractor  in  connection  virith  the  items  Included  in  section  A  of  this 
article,  but  not  to  exceed  interest  at  6  per  cent  per  annum  on  the  capital  in- 
vested therein,  or  if  the  capital  was  borrowed,  interest  at  the  rate  paid  by  the 
contractor;  and  (2)  for  expenses  and  services  of  the  contractor  in  connection 
with  the  items  included  in  section  B  of  this  article,  but  not  to  exceed  10  per 
cent  of  the  cost  thereof. 

Section  D, — Such  amounts  as  are  properly  paid  by  the  contractor  in  the 
adjustment  and  termination  of  unperformed  subcontracts  and  unperformed 
commitments  for  supplies  which  were  properly  entered  into  or  made  in  connec- 
tion with  the  performance  of  said  original  contract 

Section  E, — Pay  rolls  and  expenses  paid  or  incurred  with  the  approval  of 
the  contracting  officer,  or  properly  paid  or  Incurred  without  such  approval  for 
the  custody  and  protection  of  property,  since  the  date  of  suspension  above  re- 
cited and  pending  final  settlement. 

Section  F. — Where  special  facilities  were  properly  provided  in  connection 
with  the  performance  of  the  original  contract,  necessity  of  which  was  contem- 
plated by  the  contractor  and  included  in  his  estimate  of  cost  at  the  time 
the  original  contract  was  made,  such  portion  of  the  cost  thereof  tgs  would  rea- 
sonably have  been  recouped  had  the  uncompleted  portion  of  the  original  con- 
tcact  been  performed.  The  amount  so  allowed  shall  not  exceed  a  sum  which 
shall  be  computed  as  follows:  From  the  cost  of  such  special  facilities  deduct 
their  fair  value  at  the  date  hereof,  and  state  such  portion  of  the  remainder  as 
Is  represented  by  the  ratio  of  the  uncompleted  portion  to  the  whole  of  the 
ori|5lnal  contract 

Section  O. — Such  additional  sums,  if  any,  as  the  Secretary  of  War  may 
deem  necessary  fairly  and  justly  to  compensate  the  contractor  for  expenditures, 
obligations,  and  liabilities  necessarily  incurred,  including  work,  labor,  and 
service  necessarily  rendered,  under  the  original  contract  or  in  preparation  for 
the  performance  thereof,  or  under  this  supplemental  agreement 

Art.  V.  Title  to  all  property  paid  for  by  the  United  States  under  the  original 
contract  and  under  this  supplemental  agreement  shall  vest  in  the  United  States 
immediately  upon  payment  therefor. 

Abt.  VI.  In  so  far  as  the  methods  of  determining  cost  are  fixed  by  the  original 
contract,  and  are  applicable  to  the  provisions  of  Article  IV  hereof,  such  methods 
shall  be  followed  in  determining  the  amounts  to  be  paid  under  Article  IV. 
Otherwise,  cost  shall  be  determined  by  the  methods  set  forth  in  Supply  Circular 
126  of  the  Purchase.  Storage  and  Traffic  Division,  General  Stafl!,  United  States 
Army,  dated  December  7,  1918. 

Art.  VII.  (Note  2.)  The  contractor  represents  that  the  items  for  which  he 
is  entitled  to  payment  under  Article  IV  hereof,  are  all  included  within  the 
following  classes  and  do  not  exceed  the  following  amounts: 

Class  A.— Raw  materials,  direct  and  Indirect,  and  component  parts,  not  to 
exceed dollars  ($ ). 
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Class  B, — Articles  in  process,  not  to  exceed dollars  ($ ). 

Class  C— Remuneration  on  Items  of  Class  A  and  Class  B,  not  to  exceed 

dollars  ($ ). 

Class  D. — Commitments  for  materials  or  services,  Including  obligations  to 
subcontractors,  as  set  forth  in  Schedule  D  hereto  attached,  not  to  exceed 
dollars  ($ ). 

Class  E. — Pay  rolls  and  expenses  since  date  of  suspension  and  pending  final 
settlement,  not  to  exceed dollars  ($ ). 

Class  F. — Other  items  as  set  forth  in  Schedule  E  hereto  attached,  not  to 
exceed , dollars  ($ ). 

Art.  VIII.  Section  A. — The  determination  of  the  exact  amount  of  money 
which  should  be  paid,  and  the  disposition  of  property  which  should  be  made 
In  accordance  with  Article  IV  hereof  involves  an  investigation  into  the  facts 
upon  which  reimbursement  and  remuneration  should  be  based  for  each  of  the 
iteihs  covered  by  said  Article  IV,  and  the  determination  of  the  disposition 
which  should  be  made  of  the  property  involved  in  certain  Items,  and  it  has 
been  Impossible  to  complete  said  investigation  and  determination  at  this  time. 

Section  B,  (Note  3). — Pending  the  completion  of  such  investigation  and  de- 
termination. It  has  been  determined  that  the  contractor  properly  made  certain 
subcontracts  or  commitments,  as  follows : 


Name  of  subcontractor. 


Estimated  subcontract 
price  of  undelivered 
portion. 


Amount  to  be  paid  In 
settlement. 


Property  to  be  trans- 
ferred to  the  United 
States. 


It  is  to  the  advantage  of  the  United  States  that  further  performance  of  said 
subcontracts  and  commitments,  and  the  discharge  of  the  obligations  of  the  con- 
tractor thereunder,  should  be  terminated  at  this  time  by  the  payment  of  the 
amount  shown  in  column  3,  and  the  transfer  of  property,  If  any,  indicated  In 
column  4  and  listed  on  the  attached  schedule  under  the  name  of  the  subcon- 
tractor. It  Is  therefore  agreed  that  the  United  States  shall  pay  to  the  con- 
tractor the  several  amounts  listed  in  column  3,  and  where  such  payments  In- 
volve the  transfer  of  property  as  Indicated  in  column  4  they  shall  be  made  at 
the  time  of  the  delivery  of  said  property.  The  acceptance  by  the  contractor 
of  such  payments  or  any  of  them  shall  constitute  a  full  release  and  dis- 
charge of  the  United  States  from  every  claim  and  demand  of  every  nature  what- 
soever which  the  contractor  may  have  or  have  had  against  the  United  States 
growing  out  or  by  reason  of  the  making  of  the  subcontract  or  commitment  with 
reference  to  which  said  payment  is  made. 

Abt.  IX.  The  United  States  shall  proceed  with  the  contractor  to  determine 
and  from  time  to  time  will  pay  to  the  contractor  such  other  sum  or  sums  as  may 
be  found  justly  due  for  any  separable  item  or  Items  included  within  Article  IV 
hereof :  f^rovided,  however ^  That  In  no  event  shall  the  aggregate  payments  made 
or  to  be  made  under  this  supplementary  agreement  and  under  the  original  con- 
tract exceed  the  amounts  which  would  have  been  payable  under  the  original 
contract  if  this  supplemental  agreement  had  not  been  made. 

Abt.  X.  When  any  sum  is  found  to  be  Justly  due  for  such  Item  or  Items  the 
finding  shall  be  evidenced  by  a  certificate  of  the  contracting  officer,  or  other 
ofllcer  duly  authorized  by  the  Secretary  of  War,  which  certificate  shall  state 
the  amount  to  be  paid  as  above  provided  and  the  item  or  items  on  account  of 
which  such  payment  i«  to  be  made,  and  if  any  property  is  to  be  transferred  or 
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delivered  In  connection  with  or  as  a  consideration  for  such  payment,  said 
certificate  shall  list  the  property  so  to  be  transferred  or  delivered.  The  ac- 
<:eptance  by  the  contractor  of  payment  under  any  such  certificate  shall  con- 
stitute a  release  of  all  the  contractor's  rights  then  existing  or  which  may 
thereafter  exist  growing  out  of  or  relating  to  such  item  or  items, 

Aet.  XI.  In  the  event  of  the  transfer  or  delivery  to  the  United  States  of 
any  property,  the  contractor  shall  expressly  warrant  all  such  property  as  free 
and  clear  of  all  encumbrances,  either  legal  or  equitable,  and  shall  either 
deliver  the  same  to  the  United  States,  or,  if  requested,  shall  care  for,  mark 
for  identification,  and  arrange  for  storage  of  same  in  a  manner  which  shall 
be  mutually  agreeable. 

Abt.  'XII.  This  agreement  shall  not  become  a  valid  or  binding  obligation  of 
either  party  hereto  unless  and  until  the  approval  of  the 

(Claims  Bonrd  of  the  Bureau.) 
has  been  noted  at  the  end  of  this  instrument. 

In  witness  whereof,  the  parties  hereto  have  executed  and  delivered  this 
agreement  in  triplicate  as  of  the  date  first  hereinabove  written. 
Witnesses: 

as  to 

U,  8.  Army. 

as  to 

Contractor. 
Approved :  By 


(Board  of  Review  or  Claims  Board.) 
By . 

Dated,  Washington,  D.  C,  the day  of ,  19—. 

NoTB  1. — Here  insert  the  date  of  suspension  or  reduction  of  operations. 
NOTB  2. — In  any  case  where  a  board  or  officer  charged  with  the  negotiation  of  settle- 
ment agreements  is  satisfied  that  the  contractor,  through  no  fault  of  his  own,  is  unable 
to  classify  and  state  promptly  the  items  and  outside  figures  provided  for  by  this  article, 
and  that  the  case  is  one  in  which  the  total  of  the  items  already  determined  is  clearly 
within  the  total  amount  which  wUl  certainly  be  due  to  the  contractor  from  the  United 
States  on  the  final  settlement,  there  may  be  substituted  for  this  article  the  following: 

"  Abt.  YII.  The  contracting  officer  has  made  a  preliminary  examination  of  the 
items  and  elements  for  which  payments  will  be  due  to  the  contractor  under  the 
original  contract,  and  this  supplemental  agreement,  and  finds  that  the  total  thereof 

will  not  be  less  than dollars  ($ )." 

NOTB  3. — Where  the  items  already  agreed  upon  relate  to  or  include  things  other  than 
payments  to  subcontractors,  such  as  raw  material,  articles  In  process,  etc.,  appropriate 
clauses  should  he  substittited  or  added  in  a  form  similar  to  Forms  A  and  B  attached. 


Form  A. 

SETTi:<EMENT  FOR  RAW  MATERIALS,  COMPONENT  PARTS,  AND/OR  ARTICLES  IN  PROCESS, 

ON    DELIVERY. 

Section  B. — Pending  the  completion  of  the  investigations  and  determinations 
mentioned  in  Section  A  above,  the  United  States  agrees  that  under  the  provi- 
sions of  Article  IV  hereof  the  contractor  is  entitled  to  be  reimbursed  and  re- 
munerated on  account  of  certain  raw  materials  and  component  parts  and  ar- 
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tides  in  process'  which  are  listed  on  Schedule hereto  attached,  in  the 

total  amount,  if  made  at  the  present  time,  of  $ ;  that  it  is  in  the 

interest  of  the  United  States  to  make  such  reimbursement  and  remuneration 
immediately  for  the  purpose  of  effecting  a  saving  of  amounts  which  would 
otherwise  be  properly  payable  under  Sections  C  and  E  of  Article  IV,  and  the 
contractor  agrees  to  accept  such  payment  if  made  at  this  time.  It  Is  there- 
fore agreed  that  upon  receipt  by  the  United  States  of  the  raw  materials  and 

component  parts  and  articles  in  process^  listed  in  the  said  Schedule , 

the  United  States  shall  pay  to  the  contractor  the  said  sum  of  $ 

The  acceptance  by  the  contractor  of  said  payment  shall  operate  forever  to 
release  and  discharge  the  United  States  from  every  claim  and  demand  of  every 
nature  whatsoever  which  the  contractor  may  have  or  have  had  against  the 
United  States  with  relation  to  said  raw  materials  and  component  parts  and 
articles  in  process.* 


Form  B. 

SETTLEMENT  FOR  RAW  MATERIALS.  COMPONENT  PARTS,  AND/OB  ARTICLES  IN  PROCESS, 

ON    DIFFERENCES. 

Section  B. — Pending  the  completion  of  the  investigations  and  determinations 
mentioned  in  Section  A  above,  the  United  States  agrees  that  under  the  provi- 
sions of  Article  IV  hereof  the  contractor  would  be  entitled  to  be  reimbursed 
and  remunerated  on  account  of  the  raw  materials  and  component  parts  and 

articles  in  i)rocess*  which  are  listed  on  Schedule hereto  attached,  in 

the  total  amount,  if  made  at  the  present  time,  of  $ ,  provided  the 

United  States  take  title  to  and  possession  of  such  raw  materials  and  component 
parts  and  articles  in  process.*    It  Is  agreed  that  the  present  fair  value  of  said 

raw  materials  and  component  parts  and  articles  in  process*  is  $ . 

The  contractor  is  willing  to  retain  the  same,  to  deduct  their  fair  value  from 
the  total  remuneration  above  named,  and  to  accept  payment  of  the  balance  if 
made  at  this  time.  The  United  States  had  no  use  for  said  raw  materials  and 
component  parts  and  articles  in  process,*  and  it  is  in  the  interest  of  the  United 
States  to  make  said  reimbursement  and  remuneration  immediately  on  the  basis 
proposed  by  the  contractor,  for  the  purpose  of  effecting  a  saving  of  the  amounts 
which  would  otherwise  be  properly  payable  under  Sections  C  and  E  of  Article 
IV  and  the  extra  payments  which  would  be  necessary  if  the  United  States  took 
title  and  possession.     It  is  therefore  agreed  that  the  United  States  shall  pay 

the  contractor  said  sum  of  $ ,  and  the  contractor  shall  retain  title 

and  possession  of  said  raw  materials  and  component  parts  and  articles  in 
process.*  The  receipt  by  the  contractor  of  said  payment  shall  operate  to  for- 
ever release  and  discharge  the  United  States  from  every  claim  and  demand 
of  every  nature  whatsoever  which  the  contractor  may  have  or  have  had  against 
the  United  States  with  relation  to  said  raw  materials  and  component  parts  and 
articles  In  process.* 


1  Strike  out  the  words  not  applicable. 
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Memobandum  of  Resolution  of  Wab  Depabtment  Claims  Boabd. 

Subjc^ct:  Interpretation  of  Supply  Circular  No.  111. 

1.  At  a  meeting  of  the  War  Department  Claims  Board  held  February  19, 
1919,  ther  following  resolution  was  adopted : 

**  Resolved,  That  the  following  instructions  be  transmitted  by  the  special 
members  of  this  board  to  the  respective  bureaus  for  their  information,  future 
guidance,  and  action: 

"  It  has  been  brought  to  the  attention  of  the  War  Department  Claims  Board 
that  some  diversity  of  interpretation  and  action  exists  in  the  various  bureaus 
as  to  the  principles  to  be  applied  in  the  adjustment  of  contracts  under  Supply 
Circular  111,  where  contracts  are  not  being  adjusted  under  the  provisions  of  a 
termination  clause. 

"  The  principle  of  adjustment  which  is  intended  to  be  applied  by  Supply  Cir- 
cular 111  is  that  in  so  far  as  the  contractor  has  properly  made  expenditures 
and  incurred  obligations  in  the  performance  of  his  contract,  which,  because  of 
the  suspension,  have  not  resulted  in  a  finished  product,  the  adjustment  offered 
by  the  department  should,  in  {general,  provide  for  reimbursement  to  the  con- 
tractor of  such  expenditures  properly  incurred,  with  a  reasonable  remuneration 
for  the  use  of  the  capital  and  services  of  the  contractor  in  that  part  of  his  per- 
formance under  the  contract  which  does  not  result  in  finished  products.  Under 
Supply.  Circular  111  the  contractor  is  thus  compensated  with  respect  to  material 
in  process  by  making  a  proper  allowance  up  to  10  per  cent  on  cost  of  articles 
in  process  under  paragraph  5.  To  fairly  compensate  him  for  his  investment 
properly  made  in  raw  material  not  in  process  he  should  be  allowed,  in  addition 
to  the  cost-plus  inward  handling  charges  plus  such  proportion  of  overhead  as 
is  directly  applicable,  compensation  for  use  of  his  capital  tied  up  in  such  ma- 
terial at  the  rate  of  6  per  cent  per  annum,  or,  if  the  capital  is  borrowed,  at  the 
rate  of  interest  which  he  pays  for  it,  where  the  board  has  satisfied  itself  that 
such  compensation  is  not  included  in  the  Aaim  as  carrying  charges  or  otherwise 
and  has  not  been  taken  into  consideration  in  fixing  the  percentage  of  allow- 
ance under  Supply  Circular  111,  paragraph  5. 

**  It  is  recognized,  however,  that  the  negotiating  boards  may  find  exceptional 
cases  where  services  have  been  rendered  and  capital  used  in  the  preparation 
for  or  performance  of  the  contract  and  the  method  outlined  above  will  not 
result  in  just  compensation.  Attention  is  invited  to  the  fact  that  in  such  event 
the  contractor  may  claim  additional  compensation  under  the  second  paragraph 
of  subsection  (5),  paragraph  3,  of  Supply  Circular  111,  and  when  so  claimed 
just  and  reasonable  compensation  should  be  allowed  by  the  board.  Great  care, 
however,  must  be  exercised  in  making  such  allowances  to  see  that  there  is  no 
duplication  of  remuneration  to  the  contractor,  and  particular  attention  must 
be  directed  to  such  allowances  and  the  basis  upon  which  they  are  made  in  the 
papers  submitted  to  the  reviewing  boards.** 


SUPPLY  CIRCULAR  NO.  46. 

Wab  Depabtment, 
PuBCHASE,  Storage  and  Tbaffic  Division, 
Supply  Circulab   1  General  Staff, 

No.  46.  J  Washington,  July  11,  1919. 

Subject:  Appeals  in  connection  with   claims  under  contracts  made  by  War 
Department 
The  following  statement  is  authorized  by  the  War  Department  Claims  Board 
and  the  Board  of  Contract  Adjustment  as  to  procedure  to  be  followed  In  con- 
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nection  with  appeals  to  the  Bureau  Claims  Boards  and  to  the  Board  of  Ooutract 
Adjustment 

1.  Controversies  arising  as  to  the  terms  of  settlement  of  contracts  or  agree- 
ments suspended  prior  to  complete  performance  (including  both  contracts  exe- 
cuted in  the  manner  prescribed  by  law  and  agreements  coming  within  the  pro- 
visions of  the  Dent  Act,  approved  Mar.  2,  1919).    - 

(a)  In  the  event  that  the  contractor  is  unwilling  to  accept  the  award  or 
supplemental  contract  proposed  by  the  board  or  officer  with  whom  he  has  taken 
up  the  adjustment  of  his  suspended  or  reduced  contract  or  agreement  he  may 
within  10  days  after  receipt  of  notice  of  the  determination  of  said  board  or 
officer  inform  such  board  or  officer  in  writing  that  he  desires  to  appeal  to  the 
claims  board  of  the  bureau  in  which  the  matter  originated  and  make  a  state- 
ment as  to  the  grounds  of  his  objection. 

(b)  The  board  or  officer  from  whose  determination  the  appeal  is  being  taken 
shall  upon  receipt  of  such  communication  forward  to  said  bureau  board  a 
complete  file  of  the  case,  including  a  copy  of  the  original  contract,  together 
with  a  statement  of  the  reasons  for  its  determination  and  its  views  as  to  the 
objections  raised  by  the  claimant 

(c)  Upon  receipt  of  the  file  the  bureau  claims  board  shall  notify  the  claim- 
ant and  shall,  as  promptly  as  possible,  investigate  and  review,  and  the  claimant 
shall  be  given  the  opportunity  to  appear  in  person  if  he  so  desires  or  to  submit 
written  memoranda,  or  both.  The  bureau  board  in  hearing  the  appeal  shall 
consider  the  whole  case  and  not  merely  the  particular  matters  objected  to  by 
the  claimant. 

(d)  The  bureau  board  shall  with  all  possible  expedition  reach  its  determina- 
tion as  to  the  award  or  supplemental  contract  which  it  is  prepared  to  tender 
and  shall  promptly  submit  a  statement  thereof  to  the  claimant 

(e)  If  the  claimant  is  not  willing  to  accept  the  award  or  supplemental  con- 
tract proposed  by  the  bureau  claims  board,  he  may  within  20  days  from  the 
receipt  of  such  proposal  notify  the  bureau  claims  board  in  writing  that  he 
appeals  to  the  Board  of  Contract  Adjustment.  In  this  notification  to  the  bureau 
board  the  claimant  should  make  a  brief  statement  or  explanation  of  the  grounds 
of  his  objection  to  the  action  of  the  bureau  board. 

if)  Upon  receipt  of  such  communication  the  bureau  claims  board  shall 
promptly  transmit  same  to  the  Board  of  Contract  Adjustment,  with  a  com- 
plete file  of  the  case  and  a  statement  of  its  reasons  for  the  determination 
made. 

(g)  The  Board  of  Contract  Adju.stment,  on  receipt  of  the  notice  of  appeal 
and  the  file,  shall  proceed  with  the  determination  of  the  matter  upon  the 
papers  presented  and  on  any  further  investigation  or  hearing  it  may  find  nec- 
essary, without  further  pleadings  or  petitions;  provided,  however,  that  any 
appellant  may,  If  he  desires,  present  a  petition  in  conformity  with  Information 
Circular  No.  1  of  the  Board  of  Contract  Adjustment. 

(h)  Everj'  effort  should  be  made  by  the  contractor  to  reach  an  agreement 
with  the  negotiating  boards  or  officers  and  the  bureau  claims  boards,  and  the 
Board  of  Contract  Adjustment  will  in  every  case  where  it  does  not  appear  that 
full  efforts  have  been  made  to  reach  an  agreement  send  the  matter  back  for 
further  negotiations  without  passing  on  its  merits. 

(i)  The  board  to  which  any  matter  Is  appealed  may.  In  its  discretion,  con- 
sider the  same,  notwithstanding  that  the  api)eal  may  not  have  been  taken  within 
the  time  herein  specified,  if  under  the  circumstances  it  Is  deemed  that  such 
appeal  was  taken  within  a  reasonable  time. 
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2.  Controversies  other  than  those  specified  above  arising  out  of  contracts  of 
the  War  Department. — The  procedure  as  to  the  presentation  of  such  contro- 
versies to  the  Board  of  Contract  Adjustment  is  outlined  in  Information  Circular 
No,  1  of  the  Board  of  Contract  Adjustment. 

3.  This  statement  has  no  application  to  the  issuance  by  the  Board  of  Contract 
Adjustment  of  Certificate  Form  C  on  Class  B  claims  under  Supply  Circular 
No.  17. 

4.  Further  information,  if  found  necessary,  may  be  obtained  from  the  War 
Department  Claims  Board,  Room  2402,  Munitions  Building,  Washington,  D.  C. 

By  authority  of  the  Secretary  of  War  : 

Gkd.  W.  Bubb, 
Major  General,  Assistant  Chief  of  Staff, 
Director  of  Purchase,  Storage  and  Trafflc, 


GENERAL  OBDER  NO.  !••. 

General  Ordebs,!  War  Department, 

No.  100.         j  Washington,  August  12,  1919. 

*  *  -        •  *  *  *  • 

IV.  Board  of  Contract  Adjustment. — ^Paragraph  2;  paragraph  4,  as  amended 
by  Section  II,  General  Orders,  No.  135,  War  Department,  1918 ;  and  paragraph 
9.  Section  IV,  General  Orders,  No.  103,  War  Department,  1918,  are  amended 
to  read  as  follows : 

2.  The  Board  of  Contract  Adjustment  shall  consist  of  as  many  members  as 
the  Secretary  of  War  shall  from  time  to  time  determine  and  appoint.  Such 
membership  may  in  whole  or  in  part  be  commissioned  officers  of  the  United 
States  Army  or  civilians. 

4.  The  Judge  Advocate  General  will  assign  such  Judge  advocates  as  may  be 
necessary  to  assist  the  board  as  legal  advisers  and  to  act  as  counsel  for  the 
Government  in  the^  preparation,  conduct,  and  hearing  of  the  cases  before  the 
board.  The  Assistant  Chief  of  Staff,  the  director  of  purchase,  storage,  land 
traffic,  will  appoint  a  recorder  and  one  or  more  examiners,  all  or  any  of  whom 
may  be  commissioned  officers  of  the  United  States  Army  or  civilians,  and  the 
necessary  number  of  accountants,  engineers,  and  other  assistants,  who  shall 
be  either  commissioned  officers  or  civilians. 

9.  Such  members  of  the  board,  the  Judge  advocate,  the  recorder,  and  the 
examiners  as  are  commissioned  officers  of  the  United  States  Army  shall  have 
authority  to  administer  the  oath  to  any  witness  or  witnesses  testifying  or  do- 
posing  in  the  course  of  any  investigation,  inquiry,  or  hearing  in  accordance 
with  section  No.  183,  R.  S.,  as  amended  by  the  act  of  Congress  approved  Febru- 
ary 13,  1911  (Sec.  VI,  G.  O.,  No.  45,  W.  D,  1911). 
[384.7,  A.  O.  O.] 

By  order  of  the  Secretary  of  War : 


Peyton  C.  March, 

General,  Chief  of  Staff. 


Official : 

P.  C.  Harris, 

The  Adjutant  General. 


LXXIV 
GENERAL  OBDER  NO.  lit. 

Obnk&al  Obders,)  Wab  Dkpabticbnt, 

No.  113.        f  Wa8hit%otah,  September  26,  191$. 

*  «  «  *  *  *  • 

V.  Board  of  Contract  Adjustment. — Paragraph  11,  section  IV,  General 
Orders,  No.  103,  War  Department,  1918,  as  amended  by  section  III,  General 
Orders  No.  106,  War  Department,  1919,  is  rescinded  and  the  following  sub- 
stituted therefor: 

11.  The  act  of  a  majority  of  the  members  of  the  board,  when  in  session  as  a 
board,  shall  be  deemed  to  be  the  act  of  the  board;  but  the  board  may  act 
through  one  or  more  committees  of  not  less  than  two  members  each,  designated 
from  time  to  time  by  the  chairman  or  assistant  chairman,  at  the  same  time  as, 
or  prior  to,  the  assignment  to  any  member  of  such  committee  of  the  case  or 
matter  upon  which  such  committee  will  have  authority  to  act  hereunder,  and 
in  case  of  the  concurring  opinion  of  all  members  of  any  such  committee,  such 
opinion  shall,  with  the  concurrence  of  the  chairman  of  the  board,  be  and  become 
the  action  of  the  board  as  though  taken  by  a  majority  of  the  members  thereof ; 
but,  in  the  course  of  any  Investigation  undertaken  by  the  board,  any  member 
or  members,  or  any  examiner  or  examiners,  when  so  designated  by  the  board, 
shall  have  power  to  examine  witnesses  and  to  receive  evidence  and  to  report 
the  same  to  the  board. 

[334.7,  A.  G.  O.l 

By  order  of  the  Secretary  of  War : 

Peyton  0.  Mabch, 

General,  Chief  of  Staff. 
Official : 

P.  C.  Habbis, 

The  Adjutant  CfeneroL 


GENERAL  ORDER  NO.  129. 

Qknebal  Obdiebs,  \  Wab  .Depabtment, 


I 


No.  120.  i  Washington,  October  28,  1919. 

•  ***•*« 

III.  Board  of  Contract  Adjustment. — ^Paragraph  3,  section  IV,  General  Orders, 
No.  103,  War  Department,  1918,  is  amended  by  adding  thereto  the  following 
subparagraph : 

The  chairman  may  from  time  to  time  designate  an  assistant  chairman  from 
among  the  members  of  the  board,  who  shall,  in  the  absence  or  disability  of 
the  chairman,  exercise. his  powers  and  perform  his  functions,  and  the  chair- 
man may  at  any  time,  and  from  time  to  time,  delegate  to  the  assistant  chair- 
man any  of  his  powers  and  functions. 

[334.7,  a.  G.  O.] 

By  order  of  the  Secretary  of  War: 

Peyton  C.  Mabch, 

General,  Chief  of  Staff. 
Official  : 

P.  C.  Hakbis, 

The  Adjutant  General. 


liXXV 
GENBBAL  ORDER  NO.  4. 

Gkrxrai.  Oxdebs,  1  Was  Depabtment, 

Na  4.  I  WoMhingtan,  January  22,  1920, 

******* 

II.  Board  of  contract  adjustment, — Paragraph  11,  section  IV,  General  Orders, 
No.  103,  War  Department,  1918,  as  amended  by  section  V,  General  Orders, 
No.  113,  War  Department,  1919,  Is  rescinded  and  the  following  substituted 
therefor : 

11.  The  act  of  a  majority  of  the  members  of  the  board  when  In  session  as 
a  board  shall  be  deemed  to  be  the  act  of  the  board,  but  the  board  may  act 
through  one  or  more  of  Its  members  designated  and  assigned  from  time  to 
time  by  the  chairman  or  assistant  chairman,  and  the  opinion  of  such  member 
or  members  so  designated,  or  a  majority  of  them,  shall  be  and  become.  If  con- 
curred In  by  the  chairman,  the  action  of  the  board  as  though  taken  by  a 
majority  of  the  members  thereof ;  but,  In  the  course  of  any  Investigation  under- 
taken by  the  board,  any  member,  or  counsel  for,  or  Government  attorney 
attached  to,  the  board,  when  so  designated  by  the  -  chairman  or  assistant 
chairman  of  the  board,  shall  have  power  to  examine  witnesses  and  to  receive 

evidence  and  to  report  the  same  to  the  board. 

(884.7,  A.  Q  .0.] 

******* 

By  order  of  the  Secretary  of  War : 

Peyton  C.  Mabch, 

General,  Chief  of  Staff, 
Official : 

P.  C.  Hasbis, 

The  Adjutant  Qeneral, 


DECISIONS 

OF  THE 


WAR  DEPARTMENT  BOARD  OP  CONTRACT 

ADJUSTMENT. 


Case  No.  2. 

In  re  COHTRACT  WITH  HARBY  OOODXAN  FOR  RAINCOATS. 

1.  COHTBACTft— SZTRA  C0XPSN8ATI0N  FOR  EXCESS  COSTS— FAILTTBE  OF 
CONTRACTOR  TO  COXPLY  WITH  TERMS  OF  CONTRACT.— TTnder  a  con- 
traot  with  the  GoTenunent  for  the  mannfaoture  of  raincoats^  whioh  pro- 
Tides  in  part  that  in  the  event  that  labor  dlspntes  shall  arise  directly 
aifeoting  the  performance  of  the  contract  and  likely  to  oanse  delay  in 
making  deliTcries  as  agreed,  and  which  provides  that  npon  certain  notice 
being  given  to  the  Secretary  of  War  in  the  prescribed  manner  that  he 
may  settle  such  dispute,  which  settlement  the  Contractor  is  required  to 
accede  to  and  comply  with,  in  which  event  he  is  to  receive  extra  com- 
pensation, provided  he  is  required  by  snch  settlement  to  pay  labor  costs 
higher  than  those  prevailing  in  the  performance  of  the  contract  im- 
mediately prior  to  the  settlement.  A  Contractor  who  settles  a  dispute 
with  his  laborers  without  notice  to  the  Secretary  of  War,  as  prescribed 
by  the  contract,  is  not  entitled  to  extra  compensation  for  an  increase  in 
labor  costs  although  such  settlement  in  made  to  enable  the  Contractor  to 
make  delivery  of  his  goods  in  accordance  with  the  terms  of  the  contract. 

8.  SAXE  NOTICE — WHEN  TOO  LATE. — ^Under  such  contract  notice  comes  too 
late  when  made  at  least  a  month  after  such  settlement  has  been  made. 

3.  SAKE— COMPLIANCE  WITH  THE  TERMS  OF  A  CONTRACT.— Where  a  term 
is  of  the  essence  of  the  contract,  compliance  with  same  is  essential  to 
recovery  of  extra  compensation  provided  for  in  the  event  that  such  term 
be  complied  with. 

Affirmed  on  appeal  to  the  Secretary  of  War. 

Col.  Gamett  writing  the  opinion  of  the  Board,  January  22,  1919. 

FINDINGS    or    FACT. 

1.  On  September  5,  1918,  Harry  Goodman  entered  into  a  contract 
(6056-N)  with  the  Quartermaster  Corps,  United  States  Army,  lo- 
cated at  New  York  City,  for  furnishing  and  delivering  raincoats, 
delivery  to  begin  September  16-21,  1918,  and  to  end  November  23, 
1918,  at  a  unit  price  of  $6.68  each. 

2.  Section  9  of  said  contract,  relating  to  labor  disputes,  reads  as 
follows : 

"  Labor  disputes.  In  the  event  that  labor  disputes  shall  arise  di- 
rectly affecting  the  performance  of  this  contract,  and  causing  or 
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likely  to  cause  any  delay  in  making  the  deliveries  upon  the  date  or 
dates  specified,  the  contractor  shall,  but  only  when  requested  to  do  so 
by  the  Quartermaster  General,  address  a  written  statement  thereof 
to  the  Quaii;ermaster  General  for  transmission  to  the  Secretary  of 
War,  accompanied  by  such  information  and  access  to  information 
within  the  control  o^  the  contractor  as  the  Quartermaster  General 
shall  require,  and  the  Secretary  of  War  may  thereupon  settle  or 
cause  to  be  settled  such  disputes,  and  the  contractor  agrees  to  accede 
to  and  comply  with  all  the  terms  of  such  settlement.  If  the  con- 
tractor is  thereby  required  to  pay  labor  costs  higher  than  those  pre- 
vailing in  the  performance  of  this  contract  immediately  prior  to 
such  settlement,  the  Secretary  of  War  may  in  his  discretion  direct 
that  a  f^ir  and  just  addition,  to  the  contract  price  be  made  therefor, 
but  if  such  settlement  reduces  such  labor  costs  to  the  contractor,  a 
fair  and  just  deduction  shall  be  made  from  the  contract  price.  No 
claim  for  addition  or  deduction  shall  be  made  imless  the  same  has 
been  ordered  in  writing  by  the  Secretary  of  War.  Compliance  by 
the  contractor  with  the  provisions  of  this  section  shall  be  of  the 
essence  of  this  contract.^ 

3.  The  contractor  claims  that  as  a  result  of  a  labor  dispute  with  his 
workmen  he  was  compelled  to  pay  labor  costs  higher  than  those  pre- 
vailing at  the  time  his  contract  was  made,  amounting  to  14  cents  per 
garment;  and  therefore,  that  under  the  terms  of  section  9,  quoted 
above,  he  should  be  allowed  an  additional  cost  of  14  cents  per 
garment. 

4.  The  conti'actor  did  not  address  a  written  statement  to  the  Quar- 
termaster General  for  transmission  to  the  Secretary  of  War  inform- 
ing him  that  there  were  labor  disputes  which  would  directly  affect 
the  performance  of  his  contract  and  cause  or  be  likely  to  cause  a 
delay  in  making  deliveries  upon  the  date  or  dates  specified. 

5.  The  Secretary  of  War  has  not  ordered  in  writing  any  addition 
to  the  contract  price  on  account  of  higher  labor  costs. 

6.  On  October  10,  1918,  Harry  Goodman  wrote  to  the  depot  quar- 
termaster's office  a  letter  explaining  the  delay  in  delivery  of  goods,  in 
which  he  makes  the  following  statement  (Transcript,  pp.  6  and  7) : 

"  Our  last  reason  for  this  delay  is  that  the  labor,  such  as  cementers, 
with  whom  it  was  understood  were  to  receive  45  cents  per  garment, 
now  demand  50-60  cents  per  garment;  also  the  operators  who  were 
to  receive  66  cents  per  garment  are  now  asking  70-75  cents  per  gar- 
ment. 

"These  conditions,  contrary  to  our  expectations,  almost  make  it 
impossible  to  deliver  the  coats  with  the  schedule  set  forth  in  your 
order. 

"  We  hope  in  the  future  to  comply  with  your  contract  in  spirit  and 
in  letter." 

7.  On  October  25,  1918,  Harry  Goodman  wrote  the  War  Depart- 
ment a  letter  containing  the  following  (Transcript,  p.  12)  : 

"  However,  in  order  to  avoid  any  unnecessary  delay  on  this  account 
we  have  already  independently  settled  with  our  labor  to  increase 
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their  price  with  14  cents  per  raincoat  regardless  of  the  f^ct  that  a 
standard  price  had  previously  been  agreed  upon.  We,  however,  trust 
that  in  all  justice  and  fairness,  the  United  States  Government  will 
not  expect  us  to  suffer  this  loss,  but  will  remunerate  us  to  that 
amount." 

8.  No  formal  claim  was  made  for  reimbursement  on  account  of  in- 
creased labor  costs  until  November  19,  1918,  when  a  letter  was  writ- 
ten by  Harry  Goodman  to  the  Secretary  of  War  making  the  claim 
(Transcript,  p.  39). 

DECISION. 

Under  the  circumstances,  set  out  above,  it  seems  clear  that  Harry 
Goodman  has  not  entitled  himself  under  his  contract  to  reimburse- 
ment for  any  increased  labor  costs  for  the  following  reasons  : 

(a)  The  contractor  never  addressed  a  written  statement  to  the 
Quartermaster  General,  for  transmission  to  the  Secretary  of  War, 
setting  out  that  labor  disputes  had  arisen  directly  affecting  perform- 
ance of  his  contract  and  causing,  or  likely  to  cause,  any  delay  in 
making  deliveries  upon  the  date  or  dates  specified. 

(6)  The  letter  of  November  19,  1918,  addressed  directly  to  the 
Secretary  of  War  (Transcript,  p.  39),  did  not  comply  with  the  pro- 
visions of  the  contract,  for  the  reason  that  thfe  workmen  had  de- 
manded and  received  an  increase  of  14  cents  per  garment  at  least 
one  month  before  said  letter  was  written  to  the  Secretary  of  War. 

(c)  It  also  clearly  appears  that  oii  October  22,  1918,  the  Arbitra- 
tion Board  wrote  a  letter  to  Harry  Goodman  informing  him  that  on 
October  28  a  meeting  of  the  Arbitration  Board  would  be  held  in 
New  York  "  for  the  purpose  of  taking  up  the  question  of  wages  in 
the  raincoat  industry,"  and  requesting  him  to  be  present,  and, 
although  Harry  Goodman  was  represented  at  said  meeting,  no  claim 
was  ever  presented  to  the  Board  of  Arbitration  in  regard  to  the  in- 
crease of  wages  which  had  already  been  made  by  said  Harry 
Goodman. 

(d)  The  object  of  section  9  of  said  contract,  quoted  above,  was 
evidently  to  prevent  delay  from  labor  disputes  m  war  contracts,  and 
to  that  end  the  section  required  that  all  such  disputes  should  be 
submitted  to  the  Secretary  of  War,  who  should  settle,  or  cause  to  be 
settled,  such  disputes,  and  only  in  case  the  Secretary  of  War  pro- 
vided for  additional  labor  costs  should  a  contractor  be  allowed  to 
make  to  the  Government  any  claim  for  addition.  The  section  in  terms 
prescribes  that  compliance  with  the  provisions  of  the  section  should 
be  of  the  essence  of  the  contract.  In  this  case  the  contractor,  inde- 
pendently and  without  previous  notification  to  the  Quartermaster 
General  or  the  Secretary  of  War,  settled  his  labor  dispute  by  paying 
an  additional  amount  per  garment.    If,  under  such  circumstances,  a 


6  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

contractor  would  be  entitled  to  allowance  of  a  claim  for  additional 
costs,  then  surely  it  would  have  to  be  held  that  compliance  with 
the  section  was  not  of  the  essence  of  the  contract. 
Col.  Lehman  and  Lieut.  Col.  Malone  concurring. 


War  Department, 

Washington,  February  ^7, 1919. 

MEMORANDUM. 

In  the  matter  of  the  contract  of  Harry  Goodman.     Contract  for  raincoats. 

Appeal  to  the  Secretary  of  War. 

There  seems  to  be  a  substantial  dispute  of  fact  involved  in  this 
matter.  The  whole  question  is  whether  under  section  9  of  the  con- 
tract the  Secretary  of  War  has  the  power  to  direct  the  allowance  of 
the  claim  for  extras  and  if,  having  the  power,  he  should  in  equity 
make  such  allowance. 

Section  9  of  the  contract,  entitled  "Labor  disputes,"  provides  for 
the  adjustment  of  labor  disputes  which  affect  the  performance  of  the 
contract  and  are  likely  to  cause  delay  in  making  deliveries.  It  is 
conceded  that  (1)  the  Quartermaster  General  did  not  request  the 
making  of  the  written  statement  therein  required;  (2)  that  no  such 
statement  was  transmitted  to  .the  Secretary  of  War;  (3)  that  the 
Secretary  of  War  was  not  called  upon  and  did  not  settle  any  such 
dispute;  (4)  that  the  claim  for  additions  presented  by  the  claimant 
is  not  based  upon  any  order  in  writing  of  the  Secretary  of  War 
resulting  from  an  increase  in  the  cost  of  manufacture  by  reason  of 
the  adjustment  of  such  a  dispute  pursuant  to  the  authority  given  in 
this  section  to  the  Secretary  of  War.  Under  these  circumstances,  the 
provision  of  section  9,  "  No  claim  for  addition  or  deduction  shall  be 
made  unless  the  same  has  been  ordered  in  writing  by  the  Secretary 
of  War,"  is  a  definite  legal  bar  to  the  consideration  of  the  claim  here 
presented.  It  will  be  conceded  that  the  Secretary  of  War  has  no 
power  to  make  an  extra  allowance  to  this  contractor  except  under 
and  by  virtue  of  the  terms  of  this  contract.  The  contract  itself 
states  the  circumstances  under  which  that  power  exists  in  the  Secre- 
tary of  War.  Those  conditions  have  not  been  complied  with  and 
those  circumstances  have  not  arisen.  The  Secretary  of  War  is, 
therefore,  without  power. 

Upon  plain  grounds  of  public  policy,  the  Secretary  of  War 
ought  not  to  assume  the  power  to  make  the  allowance  here  con- 
tended for.  This  contract  plainly  contemplated  the  possibility  of 
labor  disputes  which  might  result  in  delaying  deliveries,  and  with 
that  thought  in  mind  it  was  stipulated  and  agreed  between  the 
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parties  that  the  Secretary  of  War  should  have  the  right  to  weigh 
the  inconvenience  of  such  delays  and  to  undertake  the  adjust- 
ment of  any  labor  disputes,  with  the  natural  consequence  that 
any  increased  cost  imposed  upon  the  contractor  by  such  action  on 
the  part  of  the  Secretary  of  War  should  result  in  an  allowance 
of  increased  compensation.  In  this  case  the  contractor  independently 
and  of  his  own  motion  adjusted  a  dispute  between  himself  and  his 
employees.  He  made  them  an  allowance  of  additional  wages  with- 
out consulting  the  Secretary  of  War,  and  if  his  action  in  so  doing 
should  be  held  to  impose  any  obligation  upon  the  Government,  then 
section  9  of  the  contract  might  as  well  never  have  been  written.  The 
whole  protective  purpose  of  the  section  is  destroyed  by  such  an  in- 
terpretation, and  the  Public  Treasury  would  be  held  for  tho  payment 
of  prices  to  which  the  (Government  never  agreed  and  about  which 
it  was  never  even  consulted.  No  principle  of  construction  is  per- 
mitted to  be  applied  to  a  contract  which  destroys  the  contract  itself, 
and  as  the  draftsmen  of  section  9  were  particularly  concerned  about 
its  provisions,  they  made  compliance  by  the  contractor  with  those 
provisions  a  part  of  the  essence  of  the  contract  itself. 

Evidence  outside  the  record  shows  that  the  adjustment  made  in 
the  case  of  the  Boston  raincoat  makers  has  no  relation  to  the  facts 
presented  in  this  record. 

The  findings  of  fact  and  decisions  of  the  Board  of  Contract  Ad- 
justment are  affirmed. 

Newton  D.  Baker, 

Secretary  of  War, 


Case  No.  3. 

In  r^  COHTBi^CT  WITH  8XITH,  XUKE  A  F&SHCH  CO.  V0&  CA8T0&  OIL. 

1.  CONT&ACTS — OFFER  AND  ACCEPTANCE. — Where  an  order  for  castor  oil 
Is  given  a  dealer  by  the  Chief  Slgrnal  Oillcer  which  order  specifies  the 
amount  of  oil  to  be  furnished  and  the  price  per  gallon  and  the  dealer 
accepts  the  order  without  specification  as  to  prioe  and  furnishes  the  oil 
which  is  accepted  by  the  Oovemment  a  binding  contract  Is  oreated  be- 
tween the  parties  in  accordance  with  which  settlement  mnst  be  made. 
The  fact  that  the  dealer  purchases  the  oil  in  the  market  at  an  excess 
price  so  that  he  may  furnish  the  same  does  not  entitle  him  to  a  settle- 
ment at  a  price  in  excess  of  that  specified  in  the  accepted  order. 

8.  CONTRACTS— WHEN  NOT  REQUIRES  TO  BE  IN  WRITINCh— TTnder  the 
proTisions  of  the  act  of  Aucrnst  29,  1916,  Chapter  418,  Section  1  (89  Stat. 
688,  7  IT.  S.  Comp.  Section  6858A)  a  contract  entered  into  on  behalf  of  the 
Government  by  the  Chief  Signal  Officer  is  not  required  to  be  in  writing 
if  it  is  to  be  performed  within  60  days. 

8.  WAR  BEFARTXENT  BOARD  OF  CONTRACT  ADnTSTXENT— 71TRISDICTI0N 
OF. — The  War  Department  Board  of  Contract  Adjustment  has  no  Juris- 
diction of  a  matter  arising  out  of  a  nonblnding  contract  between  the 
Oovemment  and  the  claimant. 

Col.  (xarnett,  writing  the  opinion  of  the  Board,  January  24,  1919. 

FINDINGS  or  FACT. 

1.  On  November  o,  1917,  Parke-Davis  &  Co.,  of  Detroit,  Mich., 
ordered  from  Smith,  Kline  &  French  Co.,  431  Arch  Street,  Philadel- 
phia, Pa.,  two  barrels  of  castor  oil,  at  $2.50  a  gallon,  and  sixty  5- 
gallon  cans  of  castor  oil,  at  $2.55  a  gallon,  with  instructions  to  hold, 
awaiting  shipping  instriK  tions.  Through  an  error,  Smith,  Kline  & 
French  Co.'s  clerk  shipped  the  castor  oil  on  November  5,  the  date  of 
the  receipt  of  the  order,  direct  to  Parke-Davis  &  Co.,  Detroit,  Mich., 
and  sent  them  a  bill  for  the  oil. 

2.  On  December  5,  1917,  Chief  Signal  Officer  sent  to  Smith,  Kline 
&  French  Co.  the  order.  No.  S  71021,  of  November  5, 1917,  confirming 
order  from  the  Parke-Davis  Co.  for  the  aforesaid  castor  oil,  on  which 
order  Smith,  Kline  &  French  Co.  were  requested  to  ship  the  oil  to 
the  supply  officer,  aviation  general  supply  depot,  Middletown,  Pa. 
Said  order,  No.  S  71021,  is  in  words  and  figures  as  follows : 

December  5,  1917. 
From :  Office  of  Chief  Signal  Officer. 

To :  Smith,  Kline  &  French  Co.,  431  Arch  Street,  Philadelphia,  Pa. 
Subject:  Order  for  castor  oil.    Confirming  order  of  Nov.  5,  1917, 

from  Parke-Davis  Drug  Co.  (HSW). 

I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  place 
order  with  vou  for  the  articles  listed  below. 
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Inspection, — Goods  must  be  ready  for  delivery  at  Phila.  within 
(see  note) days  after  receipt  of  order.  Inspection  at  destina- 
tion. 

Items  accepted  should  be  packed  for  domestic  shipment  and  fur- 
nished f .  o.  b.  Philadelphia,  Fa.  * 

Forward  on  Government  bill  of  lading  which  will  be  sent  you  by 
the  Traffic  Branch,  Signal  Corps,  359  Union  Terminal,  Washington, 
D.  C.    See  instructions  on  reverse  side. 

Immediately  after  shipment  the  consignment  should  be  listed  in 
detail,  the  original  copy  on  Form  27  (shippers'  receipt),  and  one 
carbon  copy  on  Form  27A  (shipping  notice),  and  these  lists  for- 
warded to  the  Traffic  Branch,  Signal  Corps,  359  Union  Terminal, 
Washington,  D.  C.,  accompanied  oy  memorandum  copy  of  bill  of 
lading. 

Bill  upon  Forms  330A  and  29  inclosed  herewith,  observing  care- 
fullv  the  instructions  on  the  reverse  side  of  Form  330A. 

Snipping  instructions  and  marking : 

Marked^*  Order  No.  71021  Aero." 

Supply  Officer, 

Aviation  General  Supply  Depot, 
Middletown,  Pa. 

1.  325  gallons  castor  oil,  cold  expressed  (5-gal.  cans),  at  $2.55  ea $828.75 

2.  75  gallons  castor  oil,  cold  expressed,  at  $2.50  per  gal 187. 50 

Total 1, 016. 25 

Note. — ^Delivery  of  above  to  be  made  during  the  month  of  No- 
vember, 1917.  This  oil  must  conform  to  Signal  Corps  specification 
So.  3500,  copy  herewith,  and  inspection  will  be  made  accordingly. 

(Signed)  A.  C.  Downey, 

Major^  Signal  Corpg. 

Confirming  order.  . 

Do  not  duplicate. 
For  aero  use. 
App.  L  A.  S.  C.  18  (209). 

i5  copies  to  cd-fu-pos-id4-le<-tb-bu-so-4. 
Incls.  5. 

3.  On  Dec.  7, 1917,  Smith,  Kline  &  French  Co.  wrote  Chief  Signal 

Officer,  Washington,  D.  C,  a  typewritten  letter  acknowledging  receipt 
of  order  No.  S  71021,  said  letter  being  in  words  and  figures  as  fol- 
lows: 

PhiijAdelphia,  12/7/17. 
War  D15PARTMENT, 

Office  of  the  Chief  Signal  Officer^ 

Was/tington^  D.  C. 
Mr.  A.  C.  DowNBT, 

Major^  Signal  Corps. 

Gentlemen:  We  beg  to  acknowledge  receipt  of  vour  order  #S 
71021. 

This  order  contains  directions  for  forwarding  certain  castor  oil. 

Some  time  ago  Messrs.  Parke-Davis  &  Co.,  of  Detroit,  and  also 
New  York,  bought  of  us  some  castor  oil,  which,  in  fact,  they  have 
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paid  for,  and  held  subject  to  the  orders  of  the  Government.  Proper 
instructions  were  given,  but  when  your  order  came  in  day  before 
yesterday  (that  is,  \Vednesday)  we  round  that,  through  the  stupidity 
of  an  employee,  the  castor  oil  had  been  shipped  to  Detroit.  We  have 
written  PaAe-Davis  &  Company  asking  them  to  ship  this  back  to 
us,  and  that  we  would  pay  all  the  expenses  incurred,  it  will  be  a  long 
time,  however,  before  this  oil  arrives.  In  the  meantime  we  will  place 
the  matter  before  the  Oil  Seeds  Company,  for  whom  we  are  agents, 
and  appeal  to  them  to  ship  some  oil  to  us,  so  that  we  can  make  ship- 
ment without  undue  delav. 

We  need  scarcely  say  that  we  greatly  regret  this  blunder,  for  which 
the  officers  of  this  company  are  only  responsible  in  so  far  as  they  are 
responsible  for  any  blunder  of  an  employee. 

If  we  had  the  oil  in  stock,  we  would  forward  it,  but  we  regret  to 
«iy  that  the  only  castor  oil  we  have  in  stock  is  some  that  we  have  put 
<iside,  that  we  are  putting  into  bottles  to  fill  Government  orders. 
Yours,  very  truly, 

Smith,  Kline  &  French  Co. 
(Signed)  Harry  B.  French. 

On  this  letter  is  a  postscript,  evidently  in  the  handwritmg  of  Harry 
B.  French,  the  person  making  the  signature,  reading  as  follows : 

"  Oil  Seed  Co.  can  not,  we  think,  do  anything  for  us.  We  to-day. 
however^  succeeded  in  buying  in  the  open  market  at  an  exaggeratea 
price  sujficient  oil  to  fXl  the  order.  We  do  not  think  aMpment  wiU  be 
delayed  more  than  10  daysJ'^ 

4.  On  the  same  date,  December  7,  1917,  Smith,  Kline  &  French  Co. 
wrote  Parke-Davis  &  Co.  as  follows : 

"  Since  writing  you  we  have  bought  some  castor  oil  from  an  outside 
source  at  an  exorbitant  price,  and  therefore  the  Government  will  not 
have  to  wait  for  the  return  of  the  castor  oil  shipped  in  error.  We 
do  not  think  the  delay  in  shipment  will  be  over  ten  days." 

5.  There  are  in  the  files  a  great  many  other  letters  of  Smith,  Kline 
&  French  Co.  in  which  the  position  is  taken  that  there  was  no  binding 
contract  between  themselves  and  the  Government  under  which  they 
were  obligated  to  ship  the  castor  oil  at  the  price  named  in  the  order 
No.  S  71021,  but  it  also  clearly  appears  that  the  representatives  of 
the  Government  took  the  opposite  view  and  insisted  upon  shipments 
in  accordance  with  the  terms  of  said  order. 

6.  The  Smith,  Kline  &  Fi-ench  Co.  shipped  to  the  aviation  general 
supply  depot,  Middletown,  Pa.,  thirty-seven  5-gallon  cans  of  castor 
oil,  containing  185  gallons,  and  billed  said  oil  at  $2.55  a  gallon,  and 
have  received  a  check  from  the  Government  covering  this  invoice. 

7.  Said  company  has  billed  to  the  Government  forty-three  5-gallon 
<ians  of  castor  oil  at  various  prices,  totaling  $726. 

8.  It  appears  that  the  Chief  Signal  Officer  of  the  Army  forwarded 
to  Smith,  Kline  &  French  Co.,  on  July  3, 1918,  a  voucher  for  $544.50^ 
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which  was  the  balance  due  said  company  for  the  castor  oil  shipped  by 
it  if  settlement  was  to  be  in  accordance  with  order  No.  S71021.  The 
Smith,  Kline  &  French  Co.  has  refused  to  receive  said  check  in  full 
payment  of  their  account,  but  claim  that,  in  addition  to  the  allow- 
ance of  the  voucher  of  $544.60,  they  should  be  paid  the  sum  of 
$181.50. 

DECISION. 

1.  The  first  question  to  be  decided  under  the  above  findings  of 
fa<5t  is  whether  there  was  a  binding  contract  between  the  firm  of 
Smith,  Kline  &  French  Co.  and  the  Government. 

2.  In  our  view  the  order  set  out  above  was  an  oflfer  and  the  letter 
of  December  7,  1917,  quoted  above,  an  acceptance,  constituting  a 
binding  contract,  under  which  Smith,  Kline  &  French  Co.  were  obli- 
gated to  furnish  castor  oil  mentioned  in  said  contract  at  the  price 
set  out  therein.  The  further  correspondence  simply  discloses  that 
the  representatives  of  the  Government  considered  the  contract  as 
a  binding  one  and  demanded  that  it  should  be  complied  with  by 
the  Smith,  Kline  &  French  Co.,  and  that  company  did  furnish  215 
gallons  of  castor  oil  at  the  price  named,  to  wit,  $2.55  per  gallon. 

3.  The  act  of  August  29, 1916,  chapter  418,  section  1  (39  Stat.,  622, 
7,  U.  S.  Comp.  Stat.,  sec.  6853a) ,  relating  to  contracts  by  the  Chief 
Signal  Officer  on  behalf  of  the  Government  not  to  be  performed 
within  60  days  reads  as  follows: 

"  Hereafter  whenever  contracts  which  are  not  to  be  performed 
within  60  days  are  made  on  behalf  of  the  Government  by  the  Chief 
Signal  Officer  or  by  officers  of  the  Signal  Corps  authorized  to  make 
them  and  are  in  excess  of  $500  in  amount  such  contract  shall  be  re- 
duced to  writing  and  signed  bv  the  contracting  parties.  In  all  other 
cases  ^contracts  shall  be  entered  into  under  such  regulations  as  may  be 
prescribed  by  the  Chief  Signal  Officer." 

The  contract  in  this  case  was  to  be  performed  within  60  days  and, 
therefore,  the  statute  did  not  require  that  it  should  be  reduced  to 
writing  and  signed  by  the  contracting  parties,  and  there  is  no  ques- 
tion as  to  the  validity  of  the  contract,  as  evidenced  by  the  procure- 
ment order  ond  the  acceptance  thereof  on  the  part  of  the  contractor. 

4.  If,  as  Smith,  Kline  &  French  Co.  contend,  there  was  no  binding 
contract  under  which  that  company  was  obligated  to  furnish  the  Gov- 
ernment with  castor  oil,  then  under  the  present  state  of  the  law  the 
War  Department  Board  of  Contract  Adjustment  has  no  jurisdiction 
in  this  matter  and  the  remedy  of  said  company  must  be  elsewhere. 

5.  The  relations  between  the  Smith,  Kline  &  French  Co.  and  Parke- 
Davis  &  Co.  do  not  alter  the  fact  that  there  was  a  contract  between 
the  former  company  and  the  Government  which  was  binding  upon 
both  parties. 
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6.  We  are  of  the  opinion,  therefore,  that  settlement  with  theSmith, 
Kline  &  French  Co.  should  be  in  accordance  with  the  offer  already 
made  to  that  company  and  that  the  voucher  of  $544.50  inclosed  to 
said  company  in  the  letter  of  July  3,  1918,  should  be  accepted  in 
full  payment  of  the  Government's  obligation  under,  the  contract. 

Col.  Lehman  and  Lieut.  Col.  Malone  concurring. 


Case  No.  7. 

In  re  COHTBAGT  WITH  THE  0.  0.  VOVTU  00. 

1.  00VTSAGT8— COVSTBTTGTIOH  OF.— Wliere  by  the  terms  of  a  oontraot  De- 
tween  the  GoTemment  ^d  a  manvf actxu'er  proTidinsr  for  the  maAvf ao« 
tvre  of  ambulanee  water  tanks  the  contraotor  enffaget  to  furnish  tanks 
in  accordance  with  the  following  speoiiloation:  **  The  rear  end  to  haye  a 
brass-flanged  washer,  8  inches  in  diameter,  soldered  to  the  tank,  the 
flange  to  hare  threads  to  engage  a  |-inch  brass  compression  bibcock; 
an  iron  washer  8  inches  in  diameter,  i  inch  thick,  haTing  a  f-inch  hole, 
to  be  placed  on  inside  of  tank  opposite  aboTe  washer,  and  both  are  to 
be  secured  by  three  A-ineh  riTets,  which  are  to  pass  thromgh  both 
washers  and  end  of  tank,"  the  manufacturer  is  required  to  furnish  with 
each  tank  a  "  brass  compression  bibcock  "  since  if  the  specifications  only 
mentioned  the  bibcock  in  order  to  indicate  how  the  tank  and  aperture 
were  to  be  constructed  it  was  not  necessary  to  specify  that  the  bibcock 
should  be  a  brass  compression  bibcock. 

9.  8AXB. — ^Where  the  contractor  failed  to  furnish  with  each  can  a  brass  com- 
pression bibcock  the  OoTemment  properly  deducted  from  the  purchase 
price  the  value  of  such  bibcocks. 

Affirmed  on  appeal  to  the  Secretary  of  War. 
Col.  Christopher  B.  Gamett  writing  the  opinion  of  the  Board 
February  10,  1919. 

PINDINGS  or  FACTr. 

1.  On  October  10,  1917,  there  was  issued  from  the  quartermaster 

depot  at  Jeffersonville,  Ind.,  requisition  S-98  (875),  directed  to  the 

C.  C  Fonts  Co.,  petitioner  in  this  matter,  requesting  that  company 

to  return  the  paper  without  delay,  indorsing  thereon  price  at  which 

it  would  deliver  the  supplies  therein  stated.    One  item  of  said  paper, 
sheet  No.  5,  item  No.  43,  is  as  follows: 

^1,000  cans,  water,  ambulance,  as  per  specifications  modified 
May  1, 1911,  and  standard  sample." 

This  paper  was  returned  by  the  C.  C.  Fonts  Co.  with  the  indorse- 
ment of  the  unit  price,  $2.85 ;  total  cost,  $2,850. . 

2.  On  November  6,  1917,  the  office  of  the  depot  quartermaster  at 
JeflFersonville,  Ind.,  sent  to  the  C.  C.  Fonts  Co.  purchase  order  No. 
4839,  informing  that  company  that  its  quotation  for  furnishing  and 
delivering  the  supplies  therein  mentioned  was  accepted  subject  to 
inspection.    One  item  of  said  purchase  order  reads  as  follows: 

«Req.  S-98.    (A-1,) 

^^(43)  1,000  cans,  water,  ambulance,  as  per  specification  modified 
May  1, 1911,  and  standard  sample.    Each,  $2.85 ;  for  all,  $2,850. 

"  Delivery  to  commence  on  or  before  December  8, 1917,  at  the  rate 
of  30  cans  per  day.  Delivery  to  be  completed  on  or  before  January 
13, 1918." 

18 


14  DECISIONS  BOABD  OF  COKTRACT  ADJXTSTlCKlin:. 

3.  A  formal  ocmtract  coTering  the  aforesaid  item  and  other  items, 
dated  November  6, 1917,  was  sent  to  the  C.  C-'Fouts  Co.,  bot  was  not 
receiyed  until  February  23,  1918.  This  contract  is  irregular  as  to 
its  signature,  same  being  signed  on  the  tjrpewriter  by  Albert  B. 
Volgenau,  captain,  Quartermaster  Beserve  Corps,  United  States 
Army, by  Koscoe  R.  Filand  (writt^i  in  ink), second  lieutenant, Quar- 
termaster Corps,  National  Army. 

4.  Immediately  after  November  6,  1917,  the  date  of  the  purchase 
order  sent  to  the  C.  C.  Fonts  Co.,  that  company,  on  November  9, 
wrote  a  letter  to  the  depot  quartermaster,  Jeffersonville,  Ind.,  re- 
questing that  there  be  sent  by  express  among  other  items  the 
following: 

^  Item  No.  43,  one  standard  sample  water  can  Spec  5/1/11." 

On  November  17,  1918,  Col.  W.  S.  Wood,  Quartermaster  Corps, 
Jeffersonville,  Ind.,  send  by  express  package  containing  the  water 
can,  and  with  it  shipped  a  brass  compression  bibcock. 

5.  The  ^  Specifications  for  United  States  Army  Ambulance  Model 
1909,  modified  May  1,  1911,  Q.  M.  C.  O.  807611,"  page  21,  item  83, 
relating  to  water  tanks  reads  as  follows : 

"  Water  tanks. — ^Two  in  number,  to  be  15^  inches  long,  lOJ  inches 
in  diameter,  and  made  in  cylinder  form  of  No.  22  galvanized  iron, 
with  all  joints  thoroughly  soldered.  The  rear  end  to  have  a  brass- 
flanged  washer  2  inches  in  diameter  soldered  to  the  tank,  the  flange 
to  have  threads  to  enga^  a  f-inch  brass  compression  bibcock ;  an 
iron  washer  2  inches  in  diameter,  i  inch  thick,  having  a  J-inch  hole, 
to  be  placed  on  inside  of  tank  opposite  above  washer,  and  both  are 
to  be  secured  by  three  -^-inch  rivets,  which  are  to  pass  through  both 
washers  and  end  of  tank.  At  the  top  to  have  a  siinilar  brass  washer 
2i  inches  in  diameter  by  i  inch  thick,  into  which  a  brass  plug  with 
two  projecting  nibs  is  to  be  screwed.  This  plug  to  have  a  groove 
near  the  outer  end  into  which  a  wire  ring  is  to  be  compressed  by 
which  it  is  to  be  attached  to  a  small  brass  chain;  the  chain  to  be 
attached  to  the  tank  with  solder ;  plug  must  be  nickel  plated  to  pre- 
serve the  rubber  gasket." 

With  these  specifications  the  C  C.  Fouts  Co.  was  thoroughly 
familiar  when  it  made  its  bid.  The  bid  was  made  upon  these  specifi- 
cations and  without  a  standard  can  being  in  the  possession  of  the 
C.  C.  Fouts  Co.  But  the  can  and  bibcock  were  furnished,  as  shown 
above,  on  November  17,  1917,  and  the  formal  contract  was  received 
by  the  company  on  February  23,  1918,  though  dated  November  6, 

1917. 

6.  Under  its  contract  the  Government  accepted  998  tanks  and  has 
made  settlement  for  them,  deducting  the  sum  of  44.78  cents  for  each 
tank,  because  the  company  failed  to  furnish-*  bibcocks,  claiming  that 
it  was  not  required  to  do  so  under  the  contract.    Therefore  the  claim 
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is  now  made  before  the  War  Department  Board  of  Contract  Adjust- 
ment that  there  is  still  due  to  said  company  the  sum  of  $446.90, 
whereas  the  Government  claims  that  the  company  has  been  fully 
paid  for  the  work  done. 

DECISION. 

« 

1.  The  only  question  at  issue  is  whether,  under  the  terms  of  its 
contract,  the  C.  C.  Fouts  Co.  was  required  to  furnish  a  bibcock  with 
each  tank.  If  it  was  required  to  furnish  a  bibcock,  then  nothing  is 
due  under  its  contract.  If  the  company  was  not  required  to  furnish  ' 
a  bibcock,  there  still  remains  the  sum  of  $446.90  due  it  from  the 
Government. 

2.  The  specifications  for  the  water  tank,  quoted  above,  contain  the 
following  language: 

'^  The  rear  end  to  have  a  brass-flanged  washer,  2  inches  in  diameter, 
soldered  to  the  tank,  the  flange  to  have  threads  to  engage  a  f -inch 
brass  compression  bibcock;  an  iron  washer  2  inches  in  diameter, 
i-inch  thick,  having  a  }-inch  hole,  to  be  placed  on  inside  of  tank 
opposite  above  washer,  and  both  are  to  be  secured  by  three  ^-inch 
nvets,  which  are  to  pass  through  both  washers  and  end  of  tank." 

It  is  claimed  by  the  company  that,  although  the  sample  tank  fur- 
nished had  with  it  a  f -inch  brass  compression  bibcock,  and  although 
it  is  expressly  stated  in  the  specifications  upon  which  the  company 
put  in  its  bid  that  the  flange  was  to  have  threads  to  engage  a  f-inch 
brass  compression  bibcock,  this  language  did  not  mean  that  the  com- 
pany manufacturing  the  flange  was  to  furnish  the  |-inch  brass  com- 
pression bibcock,  but  simply  was  adopted  to  indicate  the  kind  of 
aperture  to  be  furnished  in  the  tank,  and  the  bibcock  was  furnished 
with  the  sample  tank  simply  to  show  the  kind  of  thread,  in  order 
that  the  bibcock  might  be  applied  to  the  tank  when  desired. 

3.  It  is  to  be  noted  that  Mr.  Fouts,  president  of  the  company,  was 
thoroughly  familiar  with  the  specifications.  (Ti'anscript  of  evidence, 
p.  16.)  It  is  also  to  be  noted  that  the  only  other  place  where  the 
specification  for  an  Army  ambulance  mentions  a  bibcock  may  be 
found  on  page  19,  item  78,  where  the  specification  of  a  bibcock  for 
water  tanks  provides  that  "  the  upper  edge  is  to  be  cut  away  in  cir- 
cular form  f-inch  deep,  5|  inches  long,  to  facilitate  the  removal  of 
water  cans ;  in  the  center  of  this  piece  a  half  circle  to  be  removed  1} 
inches  in  diameter  for  the  spigot  to  rest  in."  Mr.  Fouts  testified  that 
these  are  the  only  two  items  relating  to  bibcocks  and  that  the  term 
''  spigot "  means  the  same  as  bibcock.    (Transcript,  page  17.) 

4.  Upon  other  requisitions  and  purchase  orders  similar  in  language 
to  that  employed  in  this  case,  the  contractors  furnished  the  bibcock 
with  the  can  without  any  question  and  without  asking  for  additional 
compensation.    For  instance,  under  date  of  October  20,  1916,  pur- 
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contractor  would  be  entitled  to  allowance  of  a  claim  for  additional 
costs,  then  surely  it  would  have  to  be  held  that  compliance  with 
the  section  was  not  of  the  essence  of  the  contract. 
Col.  Lehman  and  Lieut.  Col.  Malone  concurring. 


War  Department, 

Washington^  February  27^  1919. 

MEMORANDUM. 

In  the  matter  of  the  contract  of  Harry  Groodman.     Contract  for  raincoats. 

Appeal  to  the  Secretary  of  War. 

There  seems  to  be  a  substantial  dispute  of  fact  involved  in  this 
matter.  The  whole  question  is  whether  under  section  9  of  the  con- 
tract the  Secretary  of  War  has  the  power  to  direct  the  allowance  of 
the  claim  for  extras  and  if,  having  the  power,  he  should  in  equity 
make  such  allowance. 

Section  9  of  the  contract,  entitled  "  Labor  disputes,"  provides  for 
the  adjustment  of  labor  disputes  which  affect  the  performance  of  the 
contract  and  are  likely  to  cause  delay  in  making  deliveries.  It  is 
conceded  that  (1)  the  Quartermaster  General  did  not  request  the 
making  of  the  written  statement  therein  required ;  (2)  that  no  such 
statement  was  transmitted  to  .the  Secretary  of  War;  (3)  that  the 
Secretary  of  War  was  not  called  upon  and  did  not  settle  any  such 
dispute;  (4)  that  the  claim  for  additions  presented  by  the  claimant 
is  not  based  upon  any  order  in  writing  of  the  Secretary  of  War 
resulting  from  an  increase  in  the  cost  of  manufacture  by  reason  of 
the  adjustment  of  such  a  dispute  pursuant  to  the  authority  given  in 
this  section  to  the  Secretary  of  War.  Under  these  circumstances,  the 
provision  of  section  9,  "  No  claim  for  addition  or  deduction  shall  be 
made  unless  the  same  has  been  ordered  in  writing  by  the  Secretary 
of  War,"  is  a  definite  legal  bar  to  the  consideration  of  the  claim  here 
presented.  It  will  be  conceded  that  the  Secretary  of  War  has  no 
power  to  make  an  extra  allowance  to  this  contractor  except  under 
and  by  virtue  of  the  terms  of  this  contract.  The  contract  itself 
states  the  circumstances  under  which  that  power  exists  in  the  Secre- 
tary of  War.  Those  conditions  have  not  been  complied  with  and 
those  circumstances  have  not  arisen.  The  Secretary  of  War  is, 
therefore,  without  power. 

Upon  plain  grounds  of  public  policy,  the  Secretary  of  War 
ought  not  to  assume  the  power  to  make  the  allowance  here  con- 
tended for.  This  contract  plainly  contemplated  the  possibility  of 
labor  disputes  which  might  result  in  delaying  deliveries,  and  with 
that  thought  in  mind  it  was  stipulated  and  agreed  between  the 
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parties  that  the  Secretary  of  War  should  have  the  right  to  weigh 
the  inconvenience  of  such  delays  and  to  undertake  the  adjust- 
ment of  any  labor  disputes,  with  the  natural  consequence  that 
any  increased  cost  imposed  upon  the  contractor  by  such  action  on 
the  part  of  the  Secretary  of  War  should  result  in  an  allowance 
of  increased  compensation.  In  this  case  the  contractor  independently 
and  of  his  own  motion  adjusted  a  dispute  between  himself  and  his 
employees.  He  made  them  an  allowance  of  additional  wages  with- 
out consulting  the  Secretary  of  War,  and  if  his  action  in  so  doing 
should  be  held  to  impose  any  obligation  upon  the  Government,  then 
section  9  of  the  contract  might  as  well  never  have  been  written.  The 
whole  protective  purpose  of  the  section  is  destroyed  by  such  an  in- 
terpretation, and  the  Public  Treasury  would  be  held  for  the  payment 
of  prices  to  which  the  Government  never  agreed  and  about  which 
it  was  never  even  consulted.  No  principle  of  construction  is  per- 
mitted to  be  applied  to  a  contract  which  destroys  the  contract  itself, 
and  as  the  draftsmen  of  section  9  were  particularly  concerned  about 
its  provisions,  they  made  compliance  by  the  contractor  with  those 
provisions  a  part  of  the  essence  of  the  contract  itself. 

evidence  outside  the  record  shows  that  the  adjustment  made  in 
the  case  of  the  Boston  raincoat  makers  has  no  relation  to  the  facts 
presented  in  this  record. 

The  findings  of  fact  and  decisions  of  the  Board  of  Contract  Ad- 
justment are  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 


Case  No.  6. 

In  re  CONTEACT  WITH  OLEHS  FALLS  FHA&KACEVTICAL  CO.  (INC).  FOR 

KEDicnrss. 

1.  CONTEACTS— CLAUSES  PEOYIBIHO  FOE  EZTEA  COMPEKSATIOH  IN 
CASE  OF  INCREASE  OF  COSTS  OF  GOODS  TO  BE  KANITFACTVRED — 
CONSTEITCTION  OF. — Where  a  contract  for  the  manafactiire  of  aromatic 
spirits  of  ammonia,  an  important  element  of  which  is  alcohol,  contains 
a  clanse  providing  that  in  case  an  increase  in  the  cost  of  alcohol  is 
created  by  Congress  increasing  the  existing  internal-revenue  taxes  on 
distilled  spirits  "  so  that  snch  increase  wonld  apply  to  increase  the 
cost  of  the  goods  contracted  to  be  supplied  *'  under  the  contract,  **  then 
the  prices  of  the  goods  sold  herein  are  subject  to  such  price  increases 
as  will  equal  the  amount  of  the  increases  thereof  of  the  internal-reve- 
nue taxes/'  the  manufacturer  is  entitled  to  have  the  price  paid  to  it  for 
said  ammonia  so  increased  as  to  equal  the  tax  paid  upon  the  alcohol 
utilized  in  its  preparation  when  after  the  date  of  said  contract  Cong^ress 
enacts  a  law  increasing  the  tax  on  alcohol  which  is  paid  by  the  distiller 
through  an  error  in  the  construction  of  the  law  by  the  Commissioner  of 
Internal  Revenue  and  which  is  added  to  the  price  paid  by  the  con- 
tractor in  purchasing  such  alcohol  for  the  purpose  of  complying  with 
the  terms  of  his  contract. 

8.  SAKE. — The  fact  that  the  distiller  paying  the  said  tax  is  entitled  to  have 
the  same  refunded  does  not  preclude  the  claimant  from  obtaining  relief 
as  it  is  in  no  position  to  ask  the  Government  to  refund  to  it  the  tax 
imposed  upon  the  alcohol  purchased,  because  it  did  not  pay  said  tax 
directly  to  the  Government. 

8.  SAKE— XETHOD  OF  ADJVSTKENT  VNDEE  THE  FACTS  OF  THIS  CASS, 
there  being  a  variance  between  the  petition  and  the  proof  as  to  the 
number  of  gallons  of  alcohol  purchased,  but  the  evidence  showing  that 
the  total  cost  of  the  same  was  the  amount  claimed  to  have  been  paid 
therefor,  the  War  Department  Board  of  Contract  Adjustment  in  settling 
said  account  will  equal  said  disbursement  by  proportionately  increasing 
the  purchase  price  of  the  item  of  the  contract  under  revision. 

4.  INTEEE8T— 'CLAIKS  AGAINST  THE  GOVERNKENT.— As  a  general  rule 
interest  is  not  allowed  on  claims  against  the  Federal  Government, 
whether  they  originate  in  contract  or  tort,  or  whether  they  arise  in 
the  ordinary  business  of  administration  or  under  private  acts  of  relief 
passed  by  the  Congress  on  special  application.  The  only  recognized 
exceptions  are  where  the  Government  stipulates  to  pay  interest  and 
where  it  is  given  expressly  by  an  act  of  Congress,  either  by  the  name 
of  interest  or  by  that  of  damages,  and  where  the  cause  is  submitted 
to  the  courts  in  the  manner  pursued  by  private  litigants.  In  this  case 
the  claimant  ift  not  entitled  to  interest. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board,  February 
26,  1919. 

FINDINGS   OF    FACT. 

The  board  finds  the  following  to  be  the  facts : 
1.  On  July  13,  1917,  the  Glens  Falls  Pharmaceutical  Co.  (Inc.), 
Glens  Falls,  N.  Y.,  the  petitioner  herein,  entered  into  a  contract 
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14993-B)  with  the  Medical  Corps,  United  States  Army,  under  the 
terms  of  which  it  agi*eed  to  furnish  to  the  Government  on  various 
dates  between  October  20, 1917,  and  November  6, 1917,  certain  medic- 
inal articles  inchiding  3,600  bottles  of  aromatic  spirits  of  ammonia. 
At  the  time  this  contract  was  executed  there  was  pending  in  the 
Congress  of  the  United  States  a  bill  to  increase  the  internal  revenue 
tax  on  distilled  spirits,  and  accordingly  there  was  annexed  to  and 
made  part  of  said  contract  a  rider  which  recites : 

"Should  the  Congress  of  the  United  States,  during  its  present 
session  or  the  life  of  this  contract  previous  to  its  fulfilling  enact 
legislation  increasing  the  present  internal  revenue  taxes  on  distilled 
spirits,  so  that  such  increase  would  apply  to  increase  the  cost  of  the 
goods  contracted  to  be  supplied  under  this  contract,  then  the  prices 
of  the  goods  sold  herein  are  subject  to  such  price  increases  as  will 
equal  the  amount  of  the  increases  thereof  of  the  internal  i-evenue 
taxes. 

"  Attached  to  and  forming  a  part  of  this  undertaking  to  furnish 
goods  under  this  contract." 

2.  Before  the  fulfillment  of  said  contract,  or  any  part  thei'eof,  in 
respect  of  the  manufacture  and  delivery  of  aromatic  spirits  of  am- 
monia, the  War  Revenue  Act,  so  called,  became  a  law  eifective  Octo- 
ber 3,  1917.     In  part  it  reads  as  follows : 

"  Sfx'.  303.  That  upon  all  distilled  spirits  produced  in  or  imported 
into  the  United  States  upon  which  the  tax  now  imposed  by  law  has 
been  paid,  and  which,  on  the  day  this  act  is  passed,  are  held  by  a 
retailer  in  a  quantity  in  excess  of  fift}'  gallons  in  the  aggregate,  or  by 
any  other  person,  corporation,  partnership,  or  association  in  any 
quantity,  and  which  are  intended  for  sale,  there  shall  be  levied, 
assessed,  collected,  and  paid  a  tax  of  $1.10  (or,  if  intended  for  sale 
fgr  beverage  purposes  or  for  use  in  the  manufacture  or  production 
of  any  article  used  or  intended  for  use  as  a  beverage,  a  tax  of  $2.10) 
on  each  proof  gallon,  and  a  propoitionate  tax  at  a  like  rate  on  all 
fractional  parts  of  such  proof  gallon:  Provided^  That  the  tax  on 
such  distilled  spirits  in  the  custody  of  a  court  of  bankruptcy  in  in- 
solvency proceedings  on  June  one,  nineteen  hundred  and  seven- 
teen, shall  be  paid  oy  the  person  to  whom  the  court  delivers  such 
distilled  spirits  at  the  time  of  such  delivery,  to  the  extent  that  the 
amount  thus  delivered  exceeds  the  fifty  gallons  hereinbefore  pro- 
vided." 

3.  It  is  alleged  in  the  petition  filed  that  the  contracting  firm,  above 
mentioned,  utilized  alcohol  in  the  preparation  of  aromatic  spirits  of 
ammonia  furnished  to  the  Government  under  the  contract  as  follows : 

October  20,  1917,  1,000  bottles  A.  S.  A 46.  5    wine  gallons 

0<»tober  27,  1917.  1.000  bottles  A.  S.  A 46.  5    wine  pi  lions 

CH'tober  27.  1017,  1,000  bottles  A.  S.  A 46.  5    wine  uallon.s 

November  6,  1917,  500  bottles  A.  S.  A 23. 25  wine  gallons 

November  6,  1917,  100  bottles  A.  S.  A 4.  65  wine  gallons 

Total 167.40  wine  gallons 
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4.  The  actual  amount  of  alcohol  purchased  by  petitioner  for  the 
manufacture  of  this  item,  the  dates  of  said  purchases  and  the  prices 
paid  therefor  appear  by  receipted  invoices  and  sworn  statements 
submitted  to  the  Board,  and  are  as  follows : 

"(a)  October     15,1917—    47.8      wine  gallons  of  alcohol,  at  $6.46 

per  gallon. 
November  15, 1917—    48.91    wine  gallons  of  alcohol,  at  $5.30 

per  gallon. 
February  21, 1918—    48. 62     wine  gallons  of  alcohol,  at  $6.00 

per  gallon. 

Total- 146.88 

"(&)  The  secretary  of  the  petitioner  avers  that  some  of  the  alcohol 
used  was  borrowed  from  local  firms  resident  at  Glens  Falls,  N.  Y., 
which  thereafter  was  returned  to  them.  But  from  what  stock  in  the 
possession  of  the  petitioner  this  was  taken  or  how  it  was  acquired  no 
proof  is  offered. 

"(<^)  The  total  amount  of  alcohol  purchased,  as  aforesaid,  shown 
by  the  invoices  filed,  does  not  equal  the  amount  for  which  payment 
is  claimed  by  22.07  wine  gallons.  (Verified  interrogatories  filed  with 
this  claim.)" 

5.  The  petitioner- contends  that  the  cost  of  the  goods  required  to 
be  supplied  under  this  contract,  as  indicated,  was  increased  by  the 
application  of  the  increased  tax  provided  by  the  war  revenue  act, 
supra^  for  the  sale  of  alcohol;  and  that  an  allowance  equal  to  the 
cost  thereof  as  thus  increased  should  be  made  to  it  witli  interest  from 
the  1st  day  of  December,  1917. 

6.  On  the  basis  of  the  evidence  submitted,  if  petitioner  is  entitled 

to  be  paid  an  increased  price  for  the  fulfillment  of  this  contract,  \t 

nuiy  only  be  Allowed  an  additional  amount  of  $303.70,  being  2.09 
per  gallon  on  145.38  wine  gallons  of  alcohol  found  to  have  been 

purchased  by  it. 

DECISION. 

1.  The  clear  intent  and  meaning  of  the  contract  is  that  if,  during 
its  life,  the  Congress  enacted  legislation  increiusing  the  internal  rev- 
enue tax  on  distilled  spirits,  so  that  such  increase  would  apply  to  the 
increase  in  cost  of  the  goods,  which  the  Government  required  the 
petitioner  to  manufacture,  the  price  of  the  same  was  to  be  subject  to 
such  increase  as  would  equal  the  amount  of  the  additional  tax  im- 
posed and  paid  in  the  premises.  The  law  contemplated  was  enacted 
and  became  effective  October  3,  1917.  Owing  to  an  incorrect  inter- 
pretation, of  its  language,  ruling  was  issued  by  the  Office  of  the  Com- 
missioner of  Internal  Revenue  to  the  effect  that  alcohol  held  for  sale 
by  a  manufacturer,  subsequent  to  the  passage  of  the  act,  and  intended 
for  use  in  the  production  of  some  article  or  commodity  in  which  its 
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identity  as  distilled  spirits  would  be  entirely  lost,  was  liable  to  an 
additional  tax  of  $1.10  on  each  proof  gallon,  equivalent  to  $2.09  per 
wine  gallon.  Considerable  amounts  of  taxes  were  collected  in  such 
cases.  When,  however,  the  views  of  the  learned  Attorney  General 
were  requested  upon  the  propriety  of  said  ruling,  he  expressed  them  in 
Treasury  Decision  2643,  in  part,  as  follows : 

"  *  *  *  distilled  spirits  held  by  the  manufacturer  and  intended 
not  for  sale  as  spirits  but  for  manufacture  into  nonbeverage  products, 
are  not  subject  to  taxation  under  section  803  of  the  war  revenue  act," 

This  decision,  having  been  accepted  as  sound,  was,  thereafter,  fol- 
lowed by  the  Office  of  the  Commissioner  of  Internal  Revenue,  and, 
upon  application  therefor,  refund  of  amounts  of  money  so  paid  was 
made  in  all  cases  which  were  found  to  come  within  the  opinion  of  the 
learned  Attomev  General. 

2.  The  evidence  disclosed  by  the  record  before  the  Board  is,  we 
think,  indisputable  that,  in  the  preparation  of  the  aromatic  spirits  of 
ammonia  delivered  to  the  Government  in  the  fulfillment  of  this  con- 
tract, the  petitioner  necessarily  utilized  alcohol  for  which  it  was  re- 
quired to  and  did  pay  the  additional  tax  of  $2.09  on  each  wine  gallon 
of  alcohol  so  purchased.  The  petitioner  is  in  no  position  to  ask  the 
Government  to  refund  to  it  the  tax  imposed  upon  the  alcohol  pur- 
chased herein,  because  it  did  not  pay  said  tax  directly  to  the  Govern- 
ment. But  relying  on  the  express  language  of  its  contract  it  may,  and 
does,  invoke  the  relief  it  seeks  now  by  virtue  of  its  petition  to  this 
Board-  It  is  that  the  price  payable  to  it  for  aromatic  spirits  of  am- 
monia delivered  shall  be  so  increased  that  it  will  equal  the  tax  paid 
upon  the  alcohol  utilized  in  its  preparation. 

3.  While  the  evidence  adduced  is  at  variance  with  the  allegations 
of  the  petition,  in  that  the  quantity  of  alcohol  purchased  appears  to 
have  been  22.07  gallons  less  than  is  claimed,  the  proof  submitted  is 
that  in  the  fulfillment  of  this  contract  the  petitioner  actually  pur- 
chased 145.33  wine  gallons  of  alcohol,  for  which,  as  our  findings  show, 
it  paid  the  sum  of  $303.70.  This  disbursement  is  based  upon  prices 
inclusive  of  all  revenue  tax  imposed  on  alcohol  190  proof  (95  per 
cent  alcohol  by  volume)  and  which  prevailed  •  for  the  sale  thereof 
subsequent  to  October  3,  1917,  the  date  of  the  passage  of  the  War 
Revenue  Act.  To  equal  said  disbursement  the  purchase  price  of  the 
item  of  the  contract  under  our  revision  should  be  proportionately  in- 
creased and  as  thus  adjusted  paid  to  the  petitioner. 

4.  The  circumstances  of  this  transaction,  however,  do  not,  in  our 
opinion,  justify  the  inference  that  the  parties  contracted  with  refer- 
ence to  interest.  We  decline,  for  this  reason,  to  recommend  its  pay- 
ment To  render  a  person  chargeable  with  interest  the  doctrine,  as 
laid  down  by  the  courts,  is  that  there  must  be  a  promise,  express  or 
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implied^  on  his  part  to  pay  it,  or  some  default  of  duty  on  his  part  in 
retaining  the  money.  It  has,  however,  been  established  as  a  general 
rule  in  the  practice  of  the  Federal  Government  that  interest  is  not 
allowed  on  claims  against  it,  whether  they  originate  in  contract  or 
in  tort,  or  whether  they  arise  in  the  ordinary  business  of  administra- 
tion or  under  private  acts  of  relief  passed  by  the  Congress  on  special 
application.  The  only  recognized  exceptions  are  where  the  Govern- 
ment stipulates  to  pay  interest  and  where  it  is  given  expressly  by  an 
act  of  Congress  either  by  the  name  of  interest  or  by  that  of  dam- 
ages, and  where  the  cause  ls  subinitted  to  the  eourts  in  the  manner 
pursued  by  private  litigants.  (Sutherland,  Damages,  sec.  332,  vol.  1, 
4th  ed.)  But  the  stipulation  herein,  as  the  Board  construes  it,  does 
not  bring  this  case  within  the  rule. 

5.  The  extent  of  additional  allowance,  accordingly,  to  which,  in  our 
opinion,  the  petitioner  is  entitled,  is  the  sum  of  $303.70. 

Col.  Oamett  and  Col.  Lehman  concurring. 


Case  No.  4. 

In  re  CONTRACT  WITH  DSNNISOK  ICAKTrPACTimiirO  CO. 

1.  C0HTSACT8 — FOWEK  OF  COHTEACTIHO  OFFICEES. — Where  a  contraot  it 
entered  into  between  the  Oovemment  and  a  mannfaotnrer  in  the  per- 
formance of  which  the  mannfaotnrer  incnrs  a  loss  by  reason  of  a  mistake 
made  in  estimatinsr  his  costs,  whether  such  mistake  is  participated  in  by 
the  officer  aotins:  on  behalf  of  the  Oovemment  or  not,  the  officer  pos- 
sesses no  authority  to  remedy  snoh  mistake  in  making  a  subsequent  oon- 
traot  for  further  goods  by  granting  snoh  terms  in  the  subsequent  con- 
tract as  would  compensate  the  manufacturer  for  his  loss  under  the 
prior  contract. 

S.  SAKS. — Where  the  contracting  officer  has  no  power  in  executing  a  oontraet 
to  reimburse  the  contractor  for  losses  incurred  in  complying  with  a 
former  contract,  neither  he  nor  the  Board  of  Review  under  the  terms  of 
the  contract  has  authority  to  reimburse  the  contractor  for  his  loss 
under  the  prior  contract. 

3.  SAKE — SUPPLY  CIRCULAR  111. — A  manufacturer  who  incurs  a  loss  in  the 

performance  of  a  contract  by  reason  of  his  failure  to  take  into  oonsidera- 
tion  the  necessity  of  installing  additional  machinery  in  order  to  euable 
liim  to  perform  his  contract  is  not  entitled  to  an  allowance  for  such  loss 
under  the  provisions  of  Supply  Circular  111  on  the  termination  of  a  sub- 
sequent contract,  the  first  contract  having  been  completed. 

4.  SAXR — MISTAKE. — Unless  a  mistake  is  mutual  and  common  to  both  parties 

to  a  contract  equity  has  no  authority  to  correct  the  instrument. 

Col.  Garnett,  writing  the  opinion  of  the  board,  March  17,  1919. 

FIN'DINOS   OF    FACT. 

1.  The  Dennison  Manufacturing  Co.  entered  into  a  contract  (No. 
1591)  dated  the  13th  day  of  August,  1918,  with  Arthur  L.  Besse,  lieu- 
tenant colonel,  Chemical  Warfare  Service,  United  States  Army,  to 
furnish  and  deliver  to  the  gas-defense  division,  Chemical  Warfare 
Service,  United  States  Army,  2,000,000  i-ecord  tags  and  containers,  at 
$0.02325  each.  The  contract  contained  a  termination  clause  which 
reads. as  follows: 

"  The  United  States  reserves  the  ri^ht  to  terminate  this  agreement 
at  any  time,  for  any  reason,  by  notice  m  writing  from  the  contracting 
officer,  without  prejudice  to  any  claim  the  United  States  may  have 
against  the  contractor.  In  the  event  of  termination  which  is  not 
the  r^ult  of  any  fault  on  the  part  of  the  contractor,  the  following 
proivsions  shall  govern: 

"A.  The  United  tStates  shall  accept  from  the  contractor  all  articles 
or  services  which  shall  have  been  completed  in  accordance  with  the 
terms  of  this  agreement  at  the  expiration  of  15  days  after  the  receipt 
of  the  aforementioned  notice. 

"B.  The  contractor  shall  not,  after  the  receipt  of  the  aforesaid 
notice  of  termination,  put  into  process  any  materials  which  will  not 
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be  manufactured  and  completed  articles  as  called  for  hereunder  before 
the  expiration  of  the  15  days,  as  above  provided,  and  shall  not  pur- 
chase or  obligate  himself  for  any  additional  materials. 

"  The  contractor  may,  within  60  days  after  receipt  of  the  notice 
of  termination,  dispose  of  any  or  all  ra.'w  materials,  parts,  or  supplies 
provided  by  the  contractor  to  be  used  expressly  and  exclusively  for 
the  production  of  the  articles  herein  called  for,  at  a  price  satisfactoi'v 
to  the  contracting  officer,  and  the  United  States  shall,  in  that  event, 
reimburse  the  contractor  for  any  proven  loss  of  money  which  he  may 
have  suffered  Aereon." 

2.  Prior  to  the  execution  of  the  aforesaid  contract  No.  1591,  the 
company  had  executed  with  the  proper  officer  of  the  €rovemment 
two  other  contracts  for  the  production  of  tags,  contract  No.  1407 
being  the  second  contract  therefor,  and  contract  No.  1591  the  tliird 
(Transcript,  p.  28).  The  original  negotiations  of  contract  No.  1407 
contemplated  the  production  of  2,000,000  tags  at  $0.02.  This  amount 
was  increased  to  6,000,000  tags  and  contract  No.  1407  was  drawn  pro- 
viding for  the  company  to(  furnish  and  deliver  6,000,000  record  tags 
and  containere  at  $0.02  each.  When  the  company  was  negotiating 
in  regard  to  contract  No.  1591,  it  insisted  on  procuring,  and  actually 
procured,  a  higher  price  than  under  the  former  contract  No.  1407. 
Under  the  contract  No.  1407,  as  has  been  seen  above,  the  price  was 
$0.02  each  and  under  contract  No.  1591  the  price  asked  and  obtained 
was  $0.02325  each.  As  to  the  increase  in  price  the  petitioner,  in  his 
petition,  page  3,  makes  the  following  statement : 

"  In  making  this  estimate  of  $0.02326  the  petitioner  made  an  allow- 
ance of  $1  per  thousand  to  partially  cover  eouipment,  petitioner  ex- 
pecting that  not  only  would  said  contract  No.  1591  be  fully  per- 
formed but  that  it  would  receive  other  contracts  so  that  eventually 
it  would  receive  at  least  approximately  full  reimbursement  for  its 
loss  sustained  " 

on  account  of  its  failure  to  take  into  consideration  the  fact  that  in 
order  to  fulfill  contract  No.  1407,  an  additional  amount  of  machinery 

was  necessary. 

3.  After  the  company  had  furnished  $842,000  tags  under  contract 
No.  1591,  said  contract  was  canceled  by  the  Government. 

4.  The  petitioner  claims  that  it  should  be  reimbursed  for  the  new 
machinery  and  equipment  and  changes  in  the  plant,  all  of  which  were 
made  necessary  and  "  used  solely  in  connection  with  the  execution  of 
contract  No.  1407  and  contract  No.  1591,"  the  cost  of  which  amounted 
to  $11,576.73,  the  present  market  value  of  which  is  claimed  to  be  ap- 
proximately $4,902.56,  making  a  net  loss  of  $6,674.17.  Of  this  latter 
sum,  it  is  admitted  by  the  petitioner  that  it  has  received  a  credit  of 
$842,  leaving  a  claim  of  net  loss  of  $5,832.17.  (See  petition,  p.  5, 
and  Trans'^ript  of  Evidence,  p.  19.) 
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5.  The  installation  of  the  new  machinery  and  equipment  and 
changes  in  the  plant  were  made  necessary  in  order  to  carry  out  con- 
tract No.  1407.  In  making  a  price  under  contract  No.  1407,  the 
'petitioner  failed  to  figure  into  it  the  cost  of  these  items.  (Transcript 
of  Evidence,  p.  27.)  The  petitioner  now  claims  that  in  canceling 
the  contract  No.  1591  he  should  be  reimbursed  for  the  new  ma- 
chinery, equipment,  and  facilities  which  were  already  installed  when 
the  said  contract  was  made.  The  Board  of  Review  of  the  Chemical 
Warfare  Service  has  oflfered  to  allow  the  petitioner  $1,168,  taking  the 
view^  that,  as  the  contractor  had  fixed  his  price  on  contract  No.  1407, 
and  settlement  had  been  made  under  said  contract,  no  allowance 
could  be  made  in  the  termination  of  contract  No.  1591  for  the  cost  of 
facilities  already  installed  to  carry  out  contract  No.  1407,  but  that, 
as  the  company  had  added  $1  per  thousand  to  the  price  in  contract 
No.  1691  to  amortize  the  cost  of  the  increased  facilities,  the  most 
the  board  could  consider  was  the  allowance  of  $1  per  thousand  on 
the  undelivered  balance  of  the  contract  No.  1591,  amounting  to 
$1,158.  The  Board  of  Review  refused  to  allow  the  claim  made  before 
it  by  the  Dennison  Co.,  except  as  to  this  sum  of  $1,168. 

6.  Mr.  H.  B.  Hayden,  treasurer,  who  represented  the  company 
before  the  War  Department  Board  of  Contract  Adjustment,  seems  to 
recognize  that  he  has  no  claim  under  contract  No.  1591,  for  on  page  4 
of  the  Transcript  of  Evidence  he  says : 

"We  had  put  in  our  claim  with  the  Chemical  Warfare  Service, 
and  this  waa  the  issue  which  took  place  between  us,  the  question  ox 
whether  the  Chemical  Warfare  Service  could  consider  a  matter  of 
equity  in  the  settlement  of  the  claim." 

On  page  12,  he  says : 

"  If  no  claim  for  equity — and  I  use  the  word  thinking  I  am  usin^ 
the  correct  terminology — can  be  recognized  we  have  no  claim  at  alL 
We  do  not  claim  anything  under  contract.  It  is  simply  that  the 
contract  was  accepted  irregularly  *  ♦  *  our  whole  claim  is  one 
of  equity,  whether  you  consider  that  you  can  recognize  the  loss  we 
have  incurred,  outside  the  strict  provisions  of  the  contract." 

7.  On  page  19  of  the  Transcript  of  Evidence  the  following  colloquy 
occurred  between  the  chairman  and  Mr.  Hayden : 

"  The  Chairman.  Your  claim  is  that  you  did  not  take  into  con- 
sideration in  making  the  contract  No.  1407  the  circumstances  with 
reference  to  this  machinery,  equipment,  etc.,  and  therefore  you  think 
that  in  equity  and  in  justice  as  you  did  not  take  it  into  consideration 
in  making  the  contract,  and,  practically,  therefore,  there  was  a  loss 
under  that  contract,  you  ought  to  be  reimbursed  in  the  settlement  of 
this  contract — is  not  that  correct? — and  that  the  only  question  be- 
tween you  and  the  contracting  oflBcer  is  whether  under  this  contract, 
whether  under  the  terms  of  contract  1591,  the  Government  could 
reimburse  vou  for  these  facilities.    Is  not  that  correct? 
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"Mr.  Hatdbn.  Yes,  sir.*' 

See  also  Transcript,  page  27,  where  the  following  colloquy  took 
place : 

"The  Chairman.  If  I  understand  you  correctly,  in  making  this 
contract  No.  1407  you  did  not  take  into  consideration  the  new  facil- 
ities at  all  ? 

"  Mr.  Hayden.  We  did  not. 

"  The  Chairman.  And  consequently  you  might  say  that  you  made 
a  mistake? 

"  Mr.  Hayden.  Yes. 

"  The  Chairman.  In  not  taking  it  into  consideration  ? 

"  Mr.  Hayden.  Yes. 

"  The  Chairman.  But  subsequent  to  that  time  you  made  another 
contract,  No.  1591,  for  the  manufacture  of  other  articles,  in  which 
you  did  figure  in  some  additional  cost  which  was  not  taken  care  of  in 
contract  No.  1407 ;  is  not  that  true  ? 

"  Mr.  Hayden.  Yes. 

"  The  Chairman.  The  question  here  presented  to  us  is  whether  in 
the  termination  of  this  contract  we  can  allow  you  for  facilities  that 
you  had  already  provided  when  you  were  carrying  out  the  first  con- 
tract; is  not  that  true? 

"  Mr.  Hayden.  The  second  contract.    There  are  three  contracts. 

"  The  Chairman.  There  were  three  ? 

"  Mr.  Hayden.  It  was  carrying  out  the  second,  and  on  the  third  we 
put  in  a  dollar  a  thousand  to  partially  cover  the  cost  of  machinery, 
expecting  to  go  on  making  the  tags.  In  a  sense  it  is  our  error,  but  the 
error  was  made  in  good  faith.  I  will  say  that  our  whole  feeling  is 
this,  not  one  looking  for  dollars  and  cents.     *     *     *  " 

It  is  not  claimed  by  the  petitioner  that  this  is  a  case  wliere  a  court 
of  equity  could  reform  a  contract  on  account  of  mistake  or  fraud 
(Transcript  of  Evidence,  pp.  36-40),  but  the  claim  is  based  upon 
what  the  treasurer  of  the  company  denominates  as  a  "claim  in 
equity."    (Transcript,  3,  12.) 

8.  Full  settlement  has  been  made  of  the  second  contract.  No.  1407. 
(Transcript,  p.  39.) 

DECISION. 

1.  The  point  which  we  are  called  upon  to  decide  is  whether  in  the 
termination  of  the  third  contract,  No.  1591,  the  contracting  officer 
of  Board  of  Review  has  the  power  to  reimburse  the  contractor  for 
facilities  installed  by  him  to  carry  out  a  prior  contract  (No.  1407) 
for  which  settlement  has  been  made,  the  contractor  having  failed 
through  his  own  mistake,  in  making  the  prior  contract,  to  figure  into 
his  cost  the  additional  cost  of  such  facilities,  and  the  termination 
clause  of  the  latter  contract  making  no  provision  for  reimbursement 
for  facilities  used. 

2.  Granting  that  there  was  a  mistake  made  by  the  contractor  in  es- 
timating his  cost  under  contract  No.  1407,  and  granting  that  in  per- 
forming said  contract  the  contractor  incurred  a  loss,  we  think  this 
was  a  mistake  in  which  the  contracting  officer  did  not  participate. 
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and  settlement  has  already  been  made  for  said  contract.  Even  if 
this  mistake  had  been  participated  in  by  the  contracting  officer  who 
executed  contract  No.  1591,  said  contracting  officer  had  no  power  in 
making  said  contract  to  remedy  a  mistake  made  in  the  prior  con 
tract  or  to  make  up  a  loss  incurred  by  the  contractor  in  the  prior 
contract  by  granting  such  terms  in  contract  No.  1591  as  would  com- 
pensate him  for  such  loss. 

3.  If  the  contracting  officer  had  no  power  in  executing  contract  No. 
1591  to  reimburse  the  contractor  for  losses  incurred  in  contract  No. 
1407,  then  a  fortiori^  neither  the  contracting  officer  nor  the  Board  of 
Review,  in  making  settlement  under  the  terms  of  contract  No.  1591, 
has  authority  to  take  into  consideration  such  a  mistake,  made  solely 
by  the  contractor,  and  to  reimburse  him  for  his  loss  under  the  prior 
contract. 

4.  The  termination  clause  in  said  contract  quoted  above  provides 
in  terms  for  the  disposition  by  the  contractor,  within  60  days  after 
receipt  of  notice  of  termination,  of  raw  mateHals^  parts,  and  sup- 
plies^ and  for  reimbursement  of  the  contractor  for  any  proven  loss  of 
money  suffered  by  him  in  consequence ;  but  no  provision  is  made  for 
reimbursement  for  extra  facilities, 

5.  Supply  Circular  No.  Ill,  issued  by  the  Purchase,  Storage  and 
Traffic  Division,  War  Department,  on  November  9,  1918,  relating  to 
the  termination  of  contracts  and  orders  in  the  public  interest,  states 
that  whenever  the  contract  specially  provides  that  it  may  be  termi- 
nated in  the  public  interest,  termination  may  be  effected  only  in  ac- 
cordance with  such  provisions  unless  it  shall  be  in  the  public  interest 
to  terminate  such  contract  in  accordance  with  the  provisions  of  said 
Supph^  Circular  No.  Ill,  and  the  parties  shall  agree  thereto.  When- 
ever termination  is  made  in  accordance  with  the  terms  of  Supply 
Circular  No.  Ill,  the  contractor  is  requested  to  suspend  work  there- 
under and  to  make  certain  reports  under  oath  showing  in  detail  the 
information  required  by  that  circular.  The  fourth  section  reads  as 
follows : 

"  Special  facilities :  Cost  of  facilities  especially  provided  and  paid 
for  by  the  contractor  for  the  performance  of  the  contract,  the  neces- 
sity of  which  was  contemplated  at  the  time  the  bargain  was  made 
and  the  cost  of  which  was  included  in  the  contractor^  original  esti- 
mate. From  the  cost  of  such  facilities  deduct  their  fair  v^ue  at  the 
time  the  contract  or  order  is  terminated  and  state  such  portion  of 
the  remainder  as  is  represented  by  the  ratio  of  the  uncompleted  por- 
tion to  the  whole  contract  or  order." 

6.  It  is  to  be  noted  under  the  above  section  that  when  settlement  is 
made  under  Supply  Circular  No.  Ill  the  contracting  officer  may 
take  into  account  the  cost  of  facilities  specially  provided  and  paid  for 
by  the  contractor  for  the  performance  of  the  contract,  the  necessity 
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of  which  was  contemplated  at  the  time  the  bargain  was  made  and  the 
cost  of  which  was  included  in  the  contractor's  original  estimate. 
Therefore,  even  if  settlement  be  made  under  Supply  Circular  No.  111> 
the  claim  of  the  contractor  in  this  case  is  excluded  because  the  facili* 
ties  were  provided  by  the  contractor  for  the  performance  of  a  prior 
contract;  and,  in  making  his  original  estimate  for  contract  No.  1591, 
the  contractor  could  not  be  said  to  have  contemplated  the  necessity  of 
supplying  these  special  facilities,  although  he  stated  in  his  petition 
that  in  making  his  price  for  contract  No.  1691  he  did  include  the  cost 
of  these  special  facilities  already  installed  for  the  performance  pf  a 
prior  contract. 

7.  No  case  has  been  made  here  for  a  reformation,  by  a  court  of 
competent  jurisdiction,  of  the  contract  on  the  ground  of  a  mistake. 
Where  a  written  instrument  omits  or  contains  terms  or  stipulations 
contrary  to  the  common  intention  of  the  parties,  a  court  of  equity 
will  correct  the  instrument  so  as  to  make  it  conform  to  the  real  inten- 
tion of  the  parties.  The  mistake,  however,  must  be  mutual  and 
common  to  both  parties  to  the  instrument.  A  mistake  on  one  side 
is  not  a  ground  for  reforming  a  contract.  (Harvey  and  Livesey^s 
Case,  13  Ct.  Cls.,  322.) 

In  Heame  v.  Marine  Instt^rance  Co.,  20  Wall.,  488,  22  L.  ed.,  395, 
Mr.  Justice  Swayne,  in  delivering  the  opinion  of  the  court  and  dis- 
cussing the  power  of  a  court  of  equity  to  reform  a  written  contract 
for  fraud  or  mistake,  said : 

"  The  rules  which  govern  the  exercise  of  this  power  are  founded  in 
good  sense  and  are  well  settled.  Where  the  agreement  as  reduced  to 
writing  omits  or  contains  terms  or  stipulations  contrary  to  the  com- 
mon intention  of  the  parties,  the  instrument  will  be  corrected  so  as 
to  make  it  conform  to  their  real  intent.  The  parties  will  be  placed 
as  they  would  have  stood  if  the  mistake  had  not  occurred. 

"The  party  alleging  the  mistake  must  show  exactly  in  what  it 
consists  and  the  correction  that  should  be  made.  The  evidence  must 
be  such  as  to  leave  no  reasonable  doubt  upon  the  mind  of  the  court 
as  to  either  of  these  points.  The  mistake  must  be  mutual,  and  com- 
mon to  both  parties  to  the  instrument.  It  must  appear  that  both 
have  done  what  neither  intended.  A  mistake  on  one  side  may  be  a 
ground  for  rescinding,  but  for  not  reforming,  a  contract." 

See  also  Mofett,  Hodgkins  <&  Clarke  Ca.  v.  Rochester,  178  U.  S., 
373;  44  L.  ed.  1108;  New  York  Life  Insyrance  Company  v.  McMas- 
ter,  87  Fed.,  63 ;  30  C.  C.  A.,  532 ;  3  Elliott  on  Contracts,  sec.  2370. 

Measuring  the  case  presented  to  us  by  these  rules  no  ground  has 
been  shown  either  for  the  reformation  of  contract  No.  1407  or  of  con- 
tract No.  1591.  The  mistake  complained  of  might  have  been  suffi- 
cient ground,  before  performance,  for  the  recission  of  contract  No. 
1407,  but  that  contract  was  fully  performed  and  there  has  been 
complete  settlement  therefor.    We  can  conceive  of  no  reason,  either 
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in  law  or  in  equity;  for  modifying  contract  No.  1591  simply  to  reim- 
bui*se  the  contractor  for  his  own  error  of  judgment  in  calculating  the 
cost  price  of  articles  which  were  manufactured  by  him  under  con- 
tract No.  1407. 

8.  Our  conclusion,  therefore,  is  that  neither  under  the  terms  of 
the  termination  clause  of  the  contract  nor  under  the  terms  of  Supply 
Circular  No.  Ill  nor  under  any  '*  claim  of  equity  "  has  the  contract- 
ing oflScer  or  Board  of  Review  the  power  to  reimburse  the  contractor 
for  facilities  installed  by  him  to  perform  a  prior  contract  and  used 
in  the  performance  of  the  contract,  even  if  the  contractor  failed,  in 
fixing  his  price  under  the  prior  contract,  to  take  into  account  such 
special  facilities  and  thereby  incurred  a  loss. 

9.  This  opinion  is  not  intended  to  limit,  nor  does  it  in  any  way 
limit  or  restrict,  the  right  of  the  contracting  officer  or  the  Board  of 
Review  to  settle  with  the  contractor  for  the  termination  of  its  con- 
tract strictlv  in  accordance  with  the  terms  thereof. 

Col.  Lehman  and  Lieut,  Col.  Malone  concurring. 


Case  No.  9. 

In  re  COHTBACT  WITH  THE  MAELBOEO  COTTOV  KILLS  FOE  COTTOV  OTTCX. 

1.  CONTBACTS— BEPKESENTATIOHS  NOT  CONTAINED  IN  THE  CONTBACT.— 
Where  a  contractor  Informs  the  OoTernment  that  he  can  not  accept  a 
contract  unless  protected  against  loss  by  reason  of  stock  on  hand  which 
could  not  be  used  if  the  GoTemment  contract  was  accepted  and  the  Oot- 
ernment  declines  to  purchase  such  goods  but  offers  to  aid  the  contractor 
in  disposing  of  the  same  without,  however,  guaranty  of  ability  to  con- 
sumate  such  a  sale,  and  with  a  full  knowledge  of  these  facts  the  con- 
tractor enters  into  the  contract  with  the  GoTcrnment,  he  is  not  entitled 
to  compensation  for  loss  incurred  by  failure  to  dispose  of  the  stock  in 
question  and  a  subsequent  drop  in  the  value  thereof. 

Lieut.  Col.  Malone  writing  th6  opinion  of  the  Board,  April  11, 1919. 

FINDINGS   OF   FACT. 

1.  The  Marlboro  Cotton  Mills,  of  McColl,  S.  C,  a  corporation  of 
that  State  and  the  petitioner  herein,  accepted,  April  4,  1918,  from 
the  Quartermaster  Corps,  United  States  Army,  contract  No.  1655-A, 
which  bore  the  name,  but  not  the  written  signature,  of  Col.  H.  J. 
Hirsch  as  contracting  officer.  Under  the  provisions  of  that  instru- 
ment, petitioner  agreed  to  furnish  at  prices  stipulated  and  on  condi- 
tions specified  113,600  yards  No.  4  duck,  45"  29x20,  7/4x7/4  woven 
double  split  on  the  looms  at  $1.38  per  yard ;  270,600  yards  No.  4  duck, 
32"  29x20,  7/4x7/4  woven  double  split  on  the  looms  at  $0.8575  per 
yard.  This  contract  was  modified  by  supplemental  agreement  be- 
tween the  parties,  dated  May  20,  1918,  providing  that  the  item  of 
270,600  yards  No.  4  duck  at  $0.8575  per  yard  be  canceled  and  for  the 
delivery,  in  lieu  thereof,  of  approximately  135,300  yards  No.  4  duck 
64",  in  the  grey,  29x24,  7/4x7/4,  at  $1,916  per  yard.  Deliveries 
were  to  commence  in  April  and  were  to  be  completed  in  August  of 
the  year  1918. 

2.  Payment  for  the  supplies  furnished  has  been  made  in  full.  The 
claim  is  for  $80,640,  with  interest  thereon  at  6  per  cent  from  January 
1,  1918,  for  loss  sustained  in  holding  stock  of  800  bales  of  sea  island 
cotton,  raw  material,  which  could  not  be  used  in  the  manufacture  of 
goods  ordered  by  the  Government. 

3.  The  petitioner  alleges  that  in  the  early  spring  of  1917  Mr.  Spen- 
cer Turner,  of  the  Clothing  and  Equipage  Division,  cotton  goods 
section.  Quartermaster  Corps,  assembled  in  New  York  City  manu- 
facturers of  tire  fabrics,  including  petitioner,  and  requested  them  to 
accept  certain  contracts  for  furnishing  and  delivering  duck  to  the 

ao 
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(iovernment ;  that  petitioner  did  not  desire  to  enter  into  such  a  con- 
tract, but  was  advised  that  the  requirements  and  needs  of  the  Govern- 
ment were  such  that  it  was  not  optional  with  the  mills  as  to  whether 
or  not  they  would  execute  these  contracts,  and  that  petitioner  accepted 
this  one  because  it  considered  it  to  be  its  duty  to  come  to  the  assist- 
ance of  the  Government  in  view  of  the  then  existing  emergency; 
that  assurance  was  given  to  petitioner  and  other  manufacturei*s  by 
Mr.  Turner  that  the  Government  would  protect  them  against  loss 
on  account  of  stocks  of  raw  material  held  and  which  could  not  be 
used  in  making  the  goods  desired  by  the  Government;  that  Mr. 
Turner  was  informed  by  petitioner  at  the  time  it  accepted  the  contract 
that  it  had  on  hand  1,415  bales  of  sea  island  cotton,  for  use  in  the 
manufacture  of  the  tire  fabric  which,  it  is  stated,  it  could  not  use  if 
it  took  this  contract;  that  Mr.  Turner  then  agreed  to  aid  petitioner  in 
disposing  of  800  bales  of  this  cotton ;  that  soon  after  the  execution  of 
the  contract  petitioner  called  on  Mr.  Turner  for  this  assistance  and, 
at  his  request,  submitted  its  samples  of  sea  island  cotton  to  various 
dealers,  but  petitioner  was  not  able  to  effect  a  sale  thereof;  that,  so 
far  as  possible,  prompt  and  diligent  efforts  to  dispose  of  said  cotton 
were  afterwards  made  by  petitioner,  but  without  success;  that  the 
market  value  of  the  sea  island  cotton  has  declined  from  76  cents, 
per  pound  (its  cost  to  petitioner  and.  value  at  the  time  contract  was 
entered  into)  to  53^  cents  per  pound,  a  price  at  which  it  is  even  now 
difficult  to  dispose  of  it,  and  that,  accordingly,  claim  is  made  for 
the  difference  between  said  prices,  with  interest  and  for  storage 
charges. 

4.  Records  in  the  Office  of  the  Quartermaster  General  and  in  the 
War  Industries  Board  show  the  position  taken  by  the  Government 
in  this  matter.  Mr.  Spencer  Turner,  prior  to  his  appointment  to  be 
a  member  of  the  War  Industries  Board,  consummated  this  transac- 
tion under  the  general  direction  of  Mr.  H.  L.  Bailey,  chief  of  the 
cotton  goods  branch  in  the  Office  of  the  Quartermaster  General.  No 
assurance  was  given  to  petitioner  by  Mr.  Turner  that  it  would  be 
held  harmless  from  loss  or  damage  in  the  performance  of  the  con- 
tract. Like  all  manufacturers  of  tire  duck  (for  automobile  tires) 
it  was  called  upon  to  assist  the  Government  in  the  emergency  which 
grew  out  of  the  war.  It  was  told  that  the  Government  would  pay 
a  reasonable  price  for  supplies  it  needed,  and  that  it  would  assist 
manufacturers  in  their  undertakings  in  every  way  "  consistent  with 
the  public  interest."  But  the  Government  in  no  way  bound  itself  to 
do  this.  Mr.  Turner,  as  did  other  representatives  of  the  Government, 
endeavored  to  assist  petitioner  in  selling  the  sea  island  cotton  stated 
to  be  in  its  possession.  This  was  a  staple  commodity  that  could  have 
been  sold,  if  the  petitioner  had  so  desired,  during  the  year  1918.  In 
the  early  part  of  that  year  there  was  a  scarcity  in  sea  island  cotton 
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owing  to  the  requirements  of  the  Government,  which  had  purchased 
large  quantities  of  it  to  protect  its  needs  for  airplane  and  balloon 
fabric.  While  it  is  true  that  the  market  for  cotton  manufactured 
into  goods — ^that  is,  yarns  and  cloths — is  dependent  upon  the  condi- 
tions prevailing  at  the  time  of  sale,  it  is'  comparatively  easy  always 
to  market  raw  cotton  such  as  was  held  by  petitioner.  It  is  suitable 
for  and  is  used  not  onlv  in  the  manufacture  of  tire  fabrics  but  for 
the  weaving  of  fine  yarn,  cotton  cloths,  spinning  thread,  and  commod- 
ities calling  for  cotton  which  can  be  spun  into  fine  yarns  that  require 
strength.  There  is  usually  a  market  for  it  and  there  was  in  1918 
until  the  armistice  came  along  and  upset  speculations.  Nevertheless, 
the  prices'  for  sea  island  cotton,  between  January  1  and  December 
1, 1918,  hovered  around  75  cents  per  pound. 

5.  Before  the  contract  in  question  was  executed,  April  4,  1918, 
communications  moved  between  petitioner  and  Government  officere 
which  are  quoted  in  part  as  follows : 

Marlboro  Cotton  Mills, 
McCoU,  S.  C,  Feb.  6,  1918. 
Council  of  National  Defense, 

Committee  on  Supplies^  Cotton  Goods  Secti/yriy 

Washingto-fu  D,  C, 
Gentlemen  :  After  talking  over  the  duck  matter  with  our  superin- 
tendent we  have  come  to  the  conclusion  that  we  would  prefer  to  make 
the  No.  4  duck.  *  *  *  We  would  be  glad  if  you  would  send  the 
order  down.  *  *  *  This  order  has  disorganized  our  mill  and  we 
are  going  to  have  800  bales  of  the  sea  island  cotton  to  dispose  of, 
and  feel  that  your  committee  should  help  us  out  in  this  matter.  The 
sea  island  market  is  very  dull  now  and  we  believe  an  offer  of  cot- 
ton from  second  hands  would  not  do  the  mills  or  the  holders  of 
cotton  any  good.  The  Government  has  bought  a  quantity  of  sea 
island  cotton  and  should  be  willing  to  add  ours  to  their  hold- 
ings.    *     *     * 

Very  truly,  youi-s. 

(Signed)  Claude  Gore, 

President, 

^  February  11,  1918. 

From:  Acting  Quartermaster  General. 
To :  Marlboro  Cotton  Mills,  McColl,  S.  C 
Subject:  Paulin  duck. 

We  have  your  letter  of  the  8th  in  reference  to  your  allotment  of 
No.  4  duck.  Sixty-four  to  sixty-five  inch  widths,  split,  will  be  sat- 
isfactorv  in  case  vou  can  not  make  it  wider.     ♦    ♦    ♦ 

The  question  of  sea  island  cotton  we  will  take  up  on  your  behalf 
with  the  Signal  Corps  in  the  hope  that  we  can  help  you.    Of  course, 
we  can  not  guarantee  that  this  will  amount  to  anything.     ♦     ♦     ♦ 
By  authority  of  the  Acting  Quartermaster  General : 

Cotton  Goods  Section, 
Bv  Spencer  Turner. 
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Marlboro  Cotton  Miixs, 
McColl,  S.  C,  March  27,  19  IS. 

6o£THALS« 

War  Department,  Washington,  D.  C, 

Dear  Sir  :  *  *  *  In  accepting  this  order,  we  are  having  to  take 
mill  No.  3  off  of  Sea  Island  cotton.  This  is  going  to  leave  us  with  800 
bales  of  Sea  Island  cotton  that  cost  us  76  cents.  We  want  you  to 
get  the  Signal  Corps  to  take  this  cotton  off  of  our  hands.  We  can 
continue  to  store  it,  but  it  will  be  necessary  to  convert  it  into  money 
so  as  to  buy  cotton  to  cover  the  order  we  have  taken  to-day.  *  ♦  * 
Youi-s,  very  truly, 

Marlboro  Cotton  Mills, 
By  Claude  Gore,  President, 

March  28,  1918. 
From:  Acting  Quartermaster  General. 
To :  Marlboro  Cotton  Mills,  McCoU,  S.  C 
Subject :  Duck. 

We  confirm  telegram  reading  as  follows : 

"Have  booked  order  Number  four  duck.  Will  raise  Sea  Island 
cotton  question  with  Signal  Corps  and  will  assist  in  any  other  way 
feasible    *     *     *." 

As  we  wrote  you  on  February  11th,  we  will  take  up  the  question 
of  the  Sea  Island  cotton  on  your  behalf  in  the  hope  that  we  can 
help  you  without  any  guarantee  that  we  can  take  any  action.  , 

By  direction  of  the  Acting  Quartermaster  General. 

Cotton  Goods  Branch, 
By  Spencer  Turner. 

(Transcript  of  Evidence,  pp.  55,  57,  58,  64.) 

6.  Mr.  Claude  Gore,  president  and  treasurer  of  petitioner,  who 
appeared  before  the  War  Department  Board  of  Contract  Adjust- 
ment on  the  hearing  of  this  claim,  testified : 

"  The  Chairman.  Your  claim,  if  you  have  a  claim,  arises  from 
the  allegations  in  your  petition  which  state  that  Mr.  Spencer  Turner, 
representing  the  Government,  ♦  *  *  induced  you  to  enter  into 
thiP  contract  upon  a  promise  or  guarantee  that  he  would  assist  you 
in  disposing  of  this  Sea  Island  cotton.  That  is  what  you  are  resting 
your  petition  upon? 

"  Mr.  Gore.  Yes,  sir.    *    *    * 

"  The  Chairman.  That  was  a  statement,  then,  that  you  i*elied  upon 
as  binding  the  Government,  and  upon  which  you  make  pour  peti- 
tion— from  the  statement  made  bv  Mr.  Turner  at  that  meeting?  Is 
that  correct?    *    *    * 

"Mr.  Gore.  No;  I  would  assume  this  attitude:  That  I  know  I 
have  no  legal  status;  that  our  loss  is  what  you  will  recommend  or 
pay  on  this  material ;  that  I  know  I  can  not  force  the  Government 
m  buying  any  of  this  material,  I  realize  that  the  thing  for  me  to 
have  done  was  to  have  established  the  loss  immediately  if  I  was 
going  to  have  the  thing  in  legal  shape  *  *  *."  (Transcript  of 
Evidence,  pp.  14^15, ) 
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7.  As  reliable  evidence  of  market  prices  prevailing  for  Sea  Island 
cotton  December  i^,  1918^  petitioner  submitted  to  the  Board  Ex- 
hibit 12,  entitled  "  Sea  Island  Keport,"  issued  under  said  date  by 
Henrv  AV.  Frost  &  Co.,  Charleston,  S.  C.  In  so  far  as  the  same  is 
pertinent  to  this  inquiry,  it  reads  as  follows : 

"  Georgias  and  Floridas : 

'*  AVe  quote,  viz :  Average  extra  choice,  55  cents  to  55^  cents  f .  o.  b. 
and  freight."     (Transcript  of  Evidence,  p.  52.) 

Accepting  Henry  W.  Frost  &  Co.  as  an  authoritative  factor  in 
the  sale  of  Sea  Island  cotton,  the  Board  requested  that  firm  to  trans- 
mit for  inspection  its  reports  on  prices  for  this  product  prevailing 
between  January  1  and  December  1, 1918.  They  have  been  examined, 
and,  in  respect  of  the  subject  under  consideration,  read  thus: 

'•(ieorgias  and  Floridas: 

"  AVe  quote,  viz : 

"  Jan.  5, 19i8,  extra  choice  to  fanc}^  73cz=:75c  c.  i.  f. 

''  Jan.  5,  1918,  average  extra  choice,  73c=75c  c.  i.  f. 

"  Jan.  12,  1918,  extra  choice  to  fancy,  73c  to  74c=:75c  to  76c  c.  i.  f. 

''  Jan.  12, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

''  Jan.  26,  1918,  average  extra  choice,  74:C=76c  f.  o.  b.  and  freight. 

''  Feb.  2, 1918,  extra  choice  to  fancy,  74cz=76c  f .  o.  b.  and  freight. 

**  Feb.  2, 1918,  average  extra  choice,  74c=76c  f.  o.  b.  and  freight. 

"  Feb.  9, 1918,  extra  choice  to  fancy,  74c=:76c  c.  i.  f. 

**  Feb.  9,  1918,  average  extra  choice,  73c=75c  c.  i.  f. 

''  Feb.  16, 1918.  extra  choice  to  fancy,  1^G  to  74c=75^c  to  76c  c.  i.  f. 

"  Feb.  16,  1918,  average  extra  choice,  73c=:75c  c.  i.  f. 

"  Feb.  23,  1918,  extra  choice  to  fancy,  74c=76c  c.  i.  f . 

"'  Feb.  23,  1918,  average  extra  choice,  73c=z75c  c.  i.  f. 

'^Mar.  2,  1918,  fancy,  74c=76c  c.  i.  f. 

"  Mar.  2, 1918,  extra  choice  to  fancv.  73c=:75c  c.  i.  f. 

"  Mar.  2,  1918,  choice,  72c=74c  c.  i^.  f. 

"  Mar.  9, 1918,  extra  choice  to  fancy,  74c=z76c  c.  i.  f. 

'*  Mar.  9, 1918,  average  extra  choice,  73c=:75c  c.  i.  f. 

"  Mar.  9,  1918,  choice,  72c=:74c  c.  i.  f. 

"  Mar.  16,  1918,  fancy,  74c=76c  c.  i.  f. 

*'  Mar.  16, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

*•  Mar.  16,  1918,  choice,  72c~74c  c.  i.  f . 

'*  Mar.  23,  1918,  fancy,  74c=76c  c.  i.  f. 

"  Mar.  23, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

"  Mar.  23, 1918,  choice,  72c=73c  c.  i.  f. 

^'  Mar.  30, 1918,  fancy,  74c = 76c  c.  i.  f. 

**  Mar.  30, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

"  Mar.  30,  1918,  choice,  72c=:74c  c.  i.  f. 

"  Apr.  6, 1918,  fancy,  74c=76c  c.  i.  f. 

"  Apr.  6, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

"  Apr.  6, 1918,  choice,  72c=74c  c.  i.  f. 

"  Apr.  13,  1918,  fancy,  74c=76c  c.  i.  f. 

"  Apr.  13, 1918,  average  extra  choice,  73c=75c  c.  i.  f. 

"  Apr.  13,  1918,  choice,  72c=74c  c.  i.  f. 

"  Apr.  20,  1918,  fancy,  74c=76c  c.  i.  f. 

"  Apr.  20, 1918.  average  extra  choice,  73c=75c  c.  i.  f. 
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"Apr.  20, 1918,  choice,  72=74c  c.  i.  f. 

"Apr.  27,  1918,  average  extra  choice,  72ic=74ic  c.  i.  f. 

"  May  4, 1918,  average  extra  choice,  72ic=74Jc  c.  i.  f . 

"May  18, 1918,  average  extra  choice,  72Jc=74Jc  c.  i.  f. 

"  June  1,  1918,  extra  choice  to  fancy,  73c=75c  c.  i.  f. 

"June  1,  1918,  average  extra  choice,  72i=74Jc  c.  i.  f. 

"  June  20,  1918,  extra  choice  to  fancy,  73c=75c  c.  i.  f . 

"June  20,  1918,  average  extra  choice,  72J=74Jc  c.  i.  f. 

"  Sept.  7, 1918.  There  have  been  sales  in  Savannah  during  August 
aggregating  about  600  B's  on  a  basis  of  average  extra  choice  68ic, 
taking  such  lots  as  were  sold  by  the  owners,  the  buying  being  on 
account  of  the  northern  rmUs, 

"  Sept.  14,  1918.  There  has  been  some  demand  on  account  of  the 
southern  and  northern  mills,  resulting  in  sales  of  upward  of  200  B's, 
the  buying  being  on  a  basis  of  extra  choice  70c,  fancy  71c. 

"  By  general  agreement  among  the  planters  and  ginneries  the  gin- 
ning of  this  crop  has  been  delayed  until  October. 

"The  market  is  irregular,  being  dependent  on  the  views  of  the 
owners  of  the  unsold  stock. 

"  The  exports  from  Savannah  for  the  week  to  northern  mills  177 
bales,  and  from  Jacksbnyille  to  northern  mills  104  bales. 

"  Sept.  21,  1918,  fancy,  69c  to  70c=7lc  to  72c  f .  o.  b.  and  freight. 

"Sept.  21,  1918,  extra  choice,  68c  to  69c=:70c  to  71c  f.  o.  b.  and 
freight. 

"Sept.  21,  1918,  choice,  66c  to  67c=68c  to  69c  f.  o.  b.  and  freight. 

"  The  exports  from  Savannah  for  the  week  were,  to  northern  mills 
100  bales,  southern  mills  200  bales. 

"  Sept.  28,  1918,  fancy,  68c  to  69c=70c  to  71c  f .  o.  b.  and  freight. 

"  Sept.  28,  1918,  extra  choice,  67c  to  68c=69c  to  70c  f .  o.  b.  and 
freight. 

"  Sept.  28,  1918,  choice,  65c  to  66c=67c  to  68c  f.  o.  b.  and  freight. 

"  Oct.  5,  1918,  fancy,  69c=71c  f.  o.  b.  and  freight.     ^ 

"Oct.  5, 1918,  extra  choice,  68c=70c  f.  o.  b.  and  freight. 

"  Oct.  5,  1918,  choice,  66c=68c  f.  o.  b.  and  freight. 

"The  exports  from  Savannah  for  the  week  are  1,569  bales  to 
northern  mills  and  50  bales  to  southern  mills. 

"  Oct.  12,  1918,  fancy,  69c=71c  f .  o.  b.  and  freight. 

"  Oct.  12, 1918,  extra  choice,  68c=70c  f.  o.  b.  and  freight. 

"  Oct.  12,  1918,  extra  choice,  68c=70c  f .  o.  b.  and  freight. 

"The  exports  from  Savannah  for  the  week  were  206  bales  to 
northern  mills  and  from  Jacksonville  to  northern  mills,  160  bales. 

"Oct.  19,  1918,  fancy,  70c  f.  o.  b.  and  freight. 

"  Oct.  19, 1918,  extra  choice,  69c  f .  o.  b.  and  freight. 

"  Oct.  19, 1918,  choice,  67c  f .  o.  b.  and  freight. 

"  The  exports  from  Savannah  for  the  week  for  northern  mills  were 
526  bales  and  from  Jacksonville  to  northern  mills,  581  bales. 

"  Oct.  26, 1918,  fancy,  68c  f.  o.  b.  and  freight. 

"  Oct.  26,  1918,  extra  choice,  67c  f .  o.  b.  and  freight. 

"  The  exports  from  Savannah  for  the  week  have  been :  To  north- 
em  mills  100  bales,  southern  mills  150  bales  and  from  Jacksonville 
to  northern  mills  319  bales. 

"  Nov.  2,  1918,  fancy  67c  f .  o.  b.  and  freight. 

"Xov.  2, 1918,  extra  choice,  66c  f.  o.  b.  and  freight. 
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"  The  exports  from  Savannah  for  the  week  have  been :  To  northern 
mills  250  bales,  and  from  Jacksonville  to  northern  mills  469  bales. 

"  Nov.  9,  1918,  fancy,  66c  f.  o.  b.  and  freight. 

"  Nov.  9, 1918,  extra  choice,  65c  1  o.  b.  and  freight 

"  The  exports  from  Savannah  for  the  week  have  been :  To  northern 
mills  135  bales,  and  from  Jacksonville  to  northern  mills  499  bales. 

"  Nov.  16, 1918,  fancy,  65c  f.  o.  b.  and  freight. 

"  Nov.  16,  1918,  extra  choice,  64c  f.  o.  b.  and  freight. 

"  Nov.  23,  1918,  fancy,  64c  f.  o.  b.  and  freight. 

"  Nov.  23,  1918,  extra  choice,  63c  f.  o.  b.  and  freight. 

"  The  exports  for  the  week  have  been :  To  northern  mills  469  bales 
and  from  Jacksonville  to  northern  mills  220  bales. 

"  Nov.  30,  1918,  limited  business  has  been  on  a  basis  of  average 
extra  choice  i38c  f.  o.  b.  and  freight. 

"  There  is  still  a  feeling  that  a  demand  will  spring  up  sooner  or 
later,  and  the  holders  of  cotton  are  generally  refusing  to  sell  on  a 
basis  of  the  above  quotation. 

"  The  exports  from  Savannah  for  the  week  have  been :  To  northern 
mills  175  bales;  southern  mills  40  bales. 

"  Dec.  7, 1918,  average  extra  choice,  56c  to  56^c  f.  o.  b.  and  freight. 

"  Crop  estimates  are  being  reduced,  and  the  total  crop  is  estimated 
now  by  some  parties  as  low  as  50,000  bales.  The  expectation  is  that 
the  apparently  limited  supply  will  be  required  by  the  trade  in  time. 

"  The  exports  from  Savannah  for  the  week  have  been :  To  northern 
mills  554  bales,  southern  mills,  38  bales,  and  from  Jacksonville  to 
northern  mills  268  bales." 

DECISION. 

1.  The  theory  upon  which  this  claim  rests  for  support  is  that, 
prior  to  the  execution  of  a  written  contract,  representations  were 
made  which  implied  an  agreement  on  the  part  of  the  Government  to 
compensate  petitioner  for  losses  incidental,  as  it  contends,  to  the 
acceptance  and  performance  of  the  contract.  The  contract  does  not 
recognize  or  refer  to  such  an  agreement  in  any  way  whatever  nor 
do  the  representations  assigned  constitute  a  part  of  it.  The  issues, 
however,  are  simple  and  may,  we  believe,  be  readily  ascertained  from 
an  examination  of  the  records  germane  thereto  and  by  the  conduct  of 
the  parties  in  connection  with  the  subject  matter  of  the  claim. 

2.  Law  and  equity  judge  of  an  agreement  between  two  persons  ex- 
clusively from  the  expression  of  their  intentions  which  are  communi- 
cated between  them.  For  a  period  of  nearly  three  months  before  this 
contract  was  executed,  as  our  findings  disclose,  letters  and  telegrams 
passed  between  petitioner  and  agents  of  the  Government  on  the  ques- 
tion of  securing  a  market  for  sea  island  cotton  which  petitionei 
claimed  it  then  held  in  its  possession  and  could  not  use  if  it  accepted 
this  contract.  It  seems,  during  this  period  of  time,  that  it  was  the 
desire  of  petitioner  to  sell  this  cotton  directly  to  the  Government  or, 
in  the  event  of  it  being  unable  to  do  this,  obtain  assurances  that  the 
Government  would  dispose  of  the  same  for  it.    It  appears  that  the 
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Government  was  not  in  the  market  for  sea  island  cotton  and  mani- 
fested no  interest  in  the  subject  except  to  state  that  every  effort 
"  consistent  with  the  public  interest "  would  be  made  to  assist  peti- 
tioner in  finding  a  purchaser;  without,  however,  guaranty  of  ability 
to  consummate  such  a  sale.  To  the  extent  of  this  assurance  efforts 
were  exerted  to  aid  petitioner.  But  the  engagement  of  the  agents  of 
the  Government  in  the  premises  was  limited,  as  stated,  and  there  is 
nothing  before  us  to  indicate  that  their  attitude  in  this  matter  was  at 
any  time  doubtful  or  that  petitioner  so  considered  it.  The  latter^ 
contract  was  voluntarily  accepted,  we  believe,  in  the  clear  light  of  an 
evinced  declination  on  the  part  of  the  agents  of  the  Government  to 
assume  i-esponsibility  for  the  loss  which  now  forms  the  basis  of  peti- 
tioner's claim. 

3.  The  evidence  submitted  to  the  War  Department  Board  of  Con- 
tract Adjustment  also  shows,  that  during  the  time  oi)erations  under 
this  conti-act  were  in  progress,  ownei's  of  sea  island  cotton  were  hold- 
ing it  either  for  speculative  purposes  or  with  a  view  to  using  it  in  the 
manufacture  of  tire  fabrics  on  the  completion  of  Government  con- 
tracts for  duck  fabrics.  We  do  not  impute  such  policy  as  this  to  peti- 
tioner. But  the  inference  is  drawn  from  convincing  statements  made 
in  reports  issued  by  Henry  W.  Frost  &  Co.,  Charleston,  S.  C,  on  the 
condition  of  the  market  as  to  sea  island  cotton  between  January  1  and 
December  1,  1918.  This  company  was  referred  to  the  Board  by  pe- 
titioner as  an  authoritative  factor  on  the  question  of  market  prices 
for  this  product  which  prevailed  when  petitioner  submitted  its  claim 
for  our  consideration.  The  prices  quoted  for  sea  island  cotton  by  that 
company  December  H^  1918^  confirm  the  evidence  submitted  by  peti- 
tioner to  show  what  the  condition  of  this  market  was  at  the  time,  but, 
on  the  other  hand,  prior  reports  issued  by  the  same  company  squarely 
contradict  the  contention  of  petitioner  that  it  was  impossible  to  sell 
sea  island  cotton  at  any  price  between  the  dates  the  contract  was 
accepted  and  completed.  Indeed,  the  contrary  appears  by  records, 
quoted  above,  that,  several  thousand  bales  of  sea  island  cotton  were 
shipped  from  Savannah  and  Jacksonville  to  northern  and  southern 
mills  between  April  1  and  June  1,  1918,  which  were  sold  at  prices 
ranging  from  72  cents  to  76  cents  per  pound,  the  average  of  which 
was  only  a  slight  decline  of  the  market  in  which  petitioner  made  the 
purchase  of  the  stock  it  held  when  it  undertook  to  perform  this  con- 
tract. 

4.  We  are  satisfied  that,  from  whatever  side  we  approach  this  claim, 
the  averments  on  which  it  is  based  can  not  reasonably  be  sustained. 

5.  For  the  reasons  stated,  therefore,  the  relief  sought  for  in  the 
petition  is  denied. 

CoL  Garnett  and  Col.  Lehman  concurring. 


Case  No.  14. 

In  re  CONTKACT  WITH  THE  DEWEY  BROS.  CO.,  FOB  HAT. 

1.  CONTBACTS — FAILUBE  TO  PEBFOBH. — Where  a  contractor  enters  into  an 
agreement  with  the  Oovernment  to  fnmish  daring  the  period  commenc- 
ing September  1,  1917,  and  ending  November  30,  1917,  8,000,000  pounds 
of  hay,  "  deliveries  to  be  made  in  snch  quantities,"  etc.,  **  as  may  be  re- 
quired by  the  receiving  officer  or  agent  of  the  duartermaster  Corps,"  the 
contractor  is  under  obligations  to  flU  orders  dated  Hovember  10,  1917, 
for  4,600,000  pounds  of  hay,  and  received  by  him  on  November  15,  and 
the  failure  to  fill  these  calls  constitutes  a  breach  of  contract  entitling 
the  Government  to  recover  for  the  loss  resulting  therefrom. 

8.  SAHE. — Where  a  contractor  agrees  to  furnish  to  the  Government  Timothy 
hay  or  equal  and  instead  of  so  doing  furnishes  Johnson  grass  which  is  of 
inferior  quality,  some  of  which  was  rejected  as  not  complying  with  the 
specifications,  but,  which  because  of  the  need  of  hay,  was  later  used 
Without  an  agreement  being  reached  with  the  contractor,  he  is  entitled 
to  be  reimbursed  for  the  same  at  the  current  price  of  Johnson,  and  if  it 
is  impossible  to  ascertain  the  current  price  of  this  grass,  the  price  should 
be  ascertained  by  taking  the  current  price  of  Timothy  hay  and  deduotiiLg 
from  it  the  ruling  differential  between  Timothy  hay  and  Johnson  grass. 

8.  WAB  DEPABTHENT  BOABD  OF  CONTBACT  ADJUSTMENT— JURISDICTION 
OF. — While  this  Board  has  ample  Jurisdiction  to  settle  claims  made  by 
contractors  with  the  War  Departments,  such  as  the  claim  for  the  use  of 
the  Johnson  grass  in  question,  this  Board  has  no  authority  to  assert  a 
claim  against  a  contractor  resulting  from  a  breach  of  contract. 

4.  SAKE— POWEBS  OF  THE  SECBETABY  OF  WAB.— The  Secretary  of  War 

has  no  power  to  adjust  and  settle  a  claim  for  unliquidated  damages, 
except  where  the  agreement  has  not  been  executed  in  the  manner  pre- 
scribed by  law. 

5.  SAME— G.  0.  103— WAB  DEPABTMENT  BOABD  OF  CONTBACT  ADJUST- 

MENT—JURISDICTION OF.— G.  0. 103  constituting  the  War  Department 
Board  of  Contract  Adjustment  and  defining  its  duties  not  being  a  statu- 
tory provision  must  be  construed  with  the  limitations  applicable  to  the 
powers  of  the  Secretary  of  War  to  adjust  and  settle  disputes  and  claims 
against  the  War  Department.  Therefore  the  War  Department  Board  of 
Contract  Adjustment  has  no  authority  to  adjust  and  settle  a  claim  for 
unliquidated  damages  arising  out  of  a  breach  of  a  written  contract 
executed  according  to  law. 

6.  CONTRACTS — ^UNLiaUIDATED  DAMAGES. — Where  a  contract  fixes  a  certain 

amount  and  such  amount  is  subject  to  deduction  for  a  counter  claim 
which  is  uncertain  in  character,  such  balance  is  uncertain  and  there- 
fore unliquidated.  In  this  case  the  Government,  having  a  claim  for 
damages  resulting  from  the  breach  of  his  contract  by  the  contractor,  is 
entitled  to  deduct  the  same  from  the  amount  due  the  contractor  for 
the  Johnson  grass  used.  The  amount  of  damage  thus  sustained  being 
unascertained  .renders  the  claim  of  the  contractor  uncertain  and  therer 
fore  unliquidated.  For  this  reason  the  War  Department  Board  of  Con- 
tract Adjustment  has  no  Jurisdiction  of  this  matter,  the  contract  being 
in  writing  and  executed  according  to  law. 

Col.  Garnett,  writing  the  opinion  of  the  Board,  April  80, 1919. 
38 
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FINDINGS  OF  FACT. 

1.  Under  date  of  August  22,  1917,  the  Dewey  Bros.  Co.,  entered 
into  a  contract  with  the  Quartermaster  Corps  of  the  United  States 
Army  (No.  464)  for  hay,  straw,  and  bran  required  at  Camp  Wheeler, 
Macon,  Ga.    The  contract  provided  as  follows: 

"  That  the  said  parties  do  hereby  mutually  covenant  and  agree  to 
and  with  each  other — referring  to  any  advertisement,  circular  to 
bidders,  and  specifications  hereto  attached  or  referred  to  herein,  or 
pertaining  hereto,  and  to  samples  referred  to  herein  or  in  said 
advertisement,  circular  to  bidders,  or  specifications,  which,  so  far 
as  they  are  applicable,  form  a  part  of  this  contract — as  follows : 

"  1.  That  the  said  Contractor  shall  furnish  and  deliver  during  the 
period  commencing  September  1,  1917,  and  ending  November  30, 
1917,  the  following  supplies  for  or  at  the  military  stations,  in  the 
manner  and  at  the  prices  stated  in  this  contract;  deliveries  to  be 
made  in  such  quantities,  at  such  times,  and  in  such  bins,  sheds, 
bunkers,  or  other  places  of  storage  at  the  military  stations  named, 
as  may  be  requined  by  the  receiving  officer  or  agent  of  the  Quarter- 
master Corps,  unless  the  minimum  quantities  to  be  delivered  are 
stated,  or  different  conditions  as  to  place  and  time  of  delivery 
are  expressly  set  forth  in  this  contract,  viz :  Eight  million  (8,000,000) 
lbs,  hay,  as  per  specifications,  at  one  dollar  twenty-two  ($1.22) 
per  cwt." 

Under  another  provision  of  the  contract  the  Government  had  the 
right  to  call  for  an  addition  of  20  per  cent,  making:  tlie  t' tal  amount 
of  the  contract  9,600,000  pounds. 

2.  This  contract  was  in  response  to  a  bid  on  the  part  of  the  Dewey 
Bros.  Co.  offering  to  sell  10,000,000  pounds  of  hay  f .  o.  b.  Macon  or 
Camp  Wheeler. 

3.  The  specifications  which  were  referred  to  in  the  contract  read 
as  follows : 

"  Hay  for  seeding  to  be  of  the  highest  class  of  the  locality,  timothy, 
or  equal  preferred,  best  quality,  properly  cured,  bright,  natural  color, 
moderately  fine,  sound,  crisp,  etc." 

4.  Calls  for  deliveries  of  hay  were  made  as  follows : 

No.  Date.  Pound8. 

1.  August  23 1,000,000 

2.  September  24 „^ 1,000,000 

8.  October  20 1 3,000,000 

4.  November  10 B,  000, 000 

5.  November  10 1,600,000 

9,000,000 

Note. — Galls  4  and  5  were  received  November  15. 

5.  Deliveries  under  the  contract  were  begun  Augast  28,  1917,  and 
were  continuous  through  the  months  of  iSeptember,  October,  Novem- 
ber, and  December.  No  deliveries  appear  to  have  been  made  in 
January.    On  the  18th  and  19th  of  February,  1918,  three  cars  were 
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delivered,  making  the  total  delivery  under  the  contract  4,219,570 
pounds. 

6.  Therefore,  it  appears  that  although  the  last  call  was  received 
on  November  15,  which  was  15  days  before  the  contract  by  its  terms 
expired,  no  deliveries  were  made  in  response  to  said  call,  the  Con- 
tractor expressly  refusing  to  do  so,  and  the  difference  between  the 
amount  called  for  and  the  amount  delivered  was  5,380,430  pounds. 

7.  Contrary  to  the  terms  of  the  contract,  this  company  has  deliv- 
ered Johnson  grass  instead  of  timothy  hay,  and  some  of  said  de- 
liveries of  this  Johnson  grass  have  been  rejected  by  the  inspecting 
officer  on  the  ground  that  Johnson  grass  did  not  comply  with  the 
specifications.  Being  in  need  of  hay,  the  Government  has,  after  fail- 
ing to  agree  with  the  Contractor  as  to  payment  therefor,  used  some 
of  the  Johnson  gi*ass  and  is  indebted  to  the  company  for  the  same. 
No  settlement  has  been  made  of  the  claim  for  the  Johnson  grass  nor 
of  the  Government's  claim  against  the  company. 

tS.  From  this  statement  of  facts  it  is  apparent  that  there  are  two 
conflicting  claims:  Firet,  the  claim  of  the  company,  not  growing 
out  of  its  contmct,  to  be  paid  for  the  Johnson  grass  furnished  con- 
trarv  to  the  terms  of  the  contract  and  utilized  bv  the  Government : 
second,  the  claim  of  the  Government  against  this  company  for  breach 
of  its  contractual  obligation  in  failing  to  comply  with  the  calls  made 
upon  the  company  for  the  furnishing  of  hay  in  accordance  with  the 
terms  of  the  contract  and  for  furnishing  Johnson  grass  instead  of 
timothy  hay 

DECISION. 

1.  It  is  the  opinion  of  the  Board  that  the  several  calls  for  the 
delivery  of  hay  were  proi)erly  made  and  that  the  Contractor  should 
have  filled  them.  The  Contractor's  claim,  that  the  fourth  and  fifth 
calls,  made  20  days  before  the  expiration  of  the  contract  and  re- 
ceived by  it  15  days  l)efoi'e  itvS  expiration,  came  too  late  for  delivery 
and  that  it  was  exonerated  from  the  obligation  to  deliver  under  said 
calls  and  was  entitled  to  a  cancellation  of  said  calls,  is  without  merit. 
The  failure  to  fill  these  calls  was  a  breach  of  contract,  which  has 
caused  the  Government  serious  loss,  the  exact  amount  of  which  can 
not  be  ascertained  by  this  Board.  But  there  is  no  question  that  the 
(lovernment  should  be  reimbursed  for  this  loss  caused  by  this  breach 
of  the  contract. 

2.  For  the  Johnson  grass,  which  was  rejected  but  later  taken  by 
the  Government,  the  Contractor  is  entitled  to  be  reimbursed  at  the 
current  price  of  Johnson  grass.  If  it  is  not  possible  to  ascertain 
the  current  price  of  Johnson  grass,  the  price  should  be  ascertained 
by  taking  the  current  price  of  timothy  hay  and  deducting  from  it  the 
ruling  differential  between  timothy  hay  and  Johnscm  grass.     In 
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view,  however,  of  the  loss  which  the  Government  has  sustained 
through  breach  by  the  Contractor  in  connection  with  the  filling  of 
the  calls  made  in  the  course  of  the  contract^  it  is  the  opinion  of  this 
Board  that  no  payment  should  be  made  by  the  Government  to  the 
Contractor  for  the  Johnson  grass  until  an  adjustment  of  the  Gov- 
ernment's claim  arising  out  of  the  breach  of  the  contract  by  the 
Contractor  can  be  made  and  the  amount  thereof  ascertained  by  a 
court  of  competent  jurisdiction.  These  two  claims  are  so  inter- 
woven as  not  to  be  separable,  and,  while  this  Board  has  ample  juris- 
diction to  settle  claims  made  by  contractors  with  the  War  Depart- 
ment, such  as  the  claim  for  use  of  the  Johnson  grass  in  question,  it  is 
not  our  understanding  of  our  power  that  this  Board  may  assert  a 
claim  against  a  contractor  resulting  from  a  breach  of  contract. 

3.  Under  General  Orders  No.  103,  constituting  the  Board  of  Con- 
tract Adjustment  and  defining  its  duties,  it  is  provided  as  follows: 

*'  It  shall  be  the  duty  of  the  Board  to  hear  and  determine  all  claims, 
doubts,  or  disputes,  including  till  questions  of  performance  or  non- 
performance, which  may  arise  under  any  contract  made  by  the  War 
Department." 

Since  this  is  a  general  order  and  not  a  statutory  provision,  it  must 
be  construed  with  the  limitation  applicable  to  the  powers  of  the  Sec- 
retary of  War  to  adjust  and  settle  disputes  and  claims  against  the 
War  Department.  It  is  clear  that  the  Secretary  of  War  has  no 
power  to  adjust  and  settle  a  claim  for  unliquidated  damages. 
(Cramp  rf-  Som  v.  U.  S,,  216  U.  S.  494;  Poi'^rr  v.  U.  S,,  18  Ct.  Cls., 
263,  275.)  In  order  that  we  may  apply  the  doctrine  to  this  case  it  is 
essential  to  examine  what  is  meant  by  the  term  "  unliquidated  dam- 
ages." 

4.  This  term  seems  first  to  have  been  used  by  the  courts  in  connec- 
tion with  the  allowance  of  interest  upon  a  judgment,  it  being  stated 
as  a  general  rule  that  interest  will  not  be  allowed  on  unliquidated 
damages,  demands,  or  claims.  It  is  perfectly  clear,  under  this  rule, 
that,  in  cases  of  tort,  such  as  slander,  assault  and  battery,  damages  to 
the  person  growing  out  of  negligence,  and  similar  torts,  a  judgment 
will  not  carry  interest,  because  the  tort-feasor  does  not  know  what 
sum  he  owes  for  the  damage  done,  and  therefore  can  not  be  in  default 
for  not  paying.  {Cox  v.  McLaughlin^  76  Cal.  60;  18  Pac.  100;  9  Am. 
St.  Eeports,  164,  and  other  cases  cited  in  8  R.  C.  L.,  sec.  86,  foot- 
note 9.) 

5.  When  we  come  to  consider  damages  arising  out  of  contractual 
relations  and  endeavor  to  ascertain  a  rule  by  which  we  can  discrimi- 
nate between  liquidated  and  unliquidated  demands,  the  question  be- 
comes quite  difficult.  The  general  rule  is  stated  to  be  that  interest  can 
not  be  allowed  on  damages  when  the  amount  due  is  not  ascertainable 
by  mere  computation.    {Excelsior  Terra  Cotta  Co.  v.  Harde^  181 N.  Y. 
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11,  73  N.  E.  494,  106  Am.  St.  Rep.  493.)  On  the  other  hand,  it  is 
clear  that  if  the  contract  itself  fixfes  the  amount  due  or  affords,  by  its 
terms,  a  certain  measure  for  ascertaining  that  amount,  the  damages 
are  not  unliquidated.  {Dirickson  v.  Showell,  79  Md.  49,  28  Atl.  896.) 
Therefore  an  account  due  by  note  is  clearly  liquidated ;  but  where  the 
contract  fixes  a  certain  amount,  and  such  amount  is  subject  to  deduc- 
tion for  a  counterclaim  which  is  uncertain  in  character,  it  has  been 
held  that  the  courts  will  not  allow  interest  on  the  balance,  since 
such  balance  is  uncertain  and  therefore  unliquidated.  (Excelsior 
Terra  Cotta  Co,  v.  Harde^  supra.)  And  so  it  has  been  held  that  a 
contractor's  demand  for  extras  does  not  draw  interest  until  the 
amount  thereof  has  been  ascertained  by  the  judgment  of  the  court. 
{Stimson  v.  Dwnham^  146  Cal.  261,  79  Pac.  968.)  This  doctrine  was 
affirmed  in  Cramp  <&  Sons  v.  U.  S,^  supra.  It  is  equally  clear  that 
where  a  contractor  seeks  to  recover  damages  for  breach  on  the  part  of 
the  United  States  of  a  written  contract  made  with  him,  such  damages 
being  claimed  as  a  result  of  the  breach  of  the  contract,  and  not  for 
work  and  materials  and  labor  furnished,  his  claim  is  for  unliquidated 
damages  which  are  not  subject  to  adjustment  by  executive  branches 
of  the  Government.  {Brannen  v.  U,  S.,  20  Ct.  Cls.,  220.)  In  that 
case  the  claim  included  damages  for  loss  of  time  of  the  employees 
kept  idle  by  the  default  of  the  defendants ;  damages  resulting  from 
walls  destroyed  by  reason  of  the  failure  of  the  defendant  to  supply 
logs  as  stipulated,  and  from  the  loss  of  the  plaintiff's  own  time ;  dam- 
ages incurred  by  the  claimant,  because  he  had  to  pay  damages  to  his 
own  subcontractors  made  necessary  by  the  defendant's  default ;  and 
loss  of  profits. 

6.  Applying  the  doctrine  of  these  cases  to  the  present  situation,  it 
is  apparent  that,  even  if  we  had  the  evidence  before  us  upon  which 
we  could  ascertain  definitely  and  accurately  the  extent  of  the  con- 
tractor's claim  against  the  Government  for  the  use  of  Johnson  ^rass 
supplied  in  contravention  of  the  contract,  it  is  not  possible  for  this 
Board  to  assert  and  settle  the  counterclaim  of  the  Government  against 
the  contractor  on  account  of  its  breach  of  obligation  to  furnish  hay 
at  Camp  Wheeler  and  in  furnishing  Johnson  grass  instead  of  tim- 
othy. The  conflicting  claims  here  make  this  a  case  for  unliquidated 
damages  just  as  surely  as  was  the  claim  in  the  case  of  the  Excelsior 
Terra  Cotta  Co.  v.  Harde,  181  N.  Y.  11,  73  N.  E.  494,  106  Am. 
State  Rep.  493.  In  that  case,  as  we  have  seen  above,  it  was  held  that 
where  the  contract  fixes  a  certain  amount,  and  such  amount  is  sub- 
ject to  deduction  for  a  counterclaim  which  is  uncertain  in  character, 
the  claim  is  uncertain  and  therefore  unliquidated.  If,  as  was  held 
in  Brannen  v.  U.  S.^  20  Ct.  Cls.,  220,  a  contractor's  claim  is  unliqui- 
dated where  he  seeks  to  recover  damages  for  breach  on  the  part  of 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  43 

the  United  States  of  a  written  contract  held  with  him,  then  it  must 
clearly  follow  that  a  claim  of  the  United  States  against  a  contractor 
for  breach  of  a  contract,  both  as  to  the  amount  to  be  delivered  and 
as  to  he  quality  of  goods  delivered,  is  an  unliquidated  claim  which 
the  Secretary  of  War  has  no  authority  to  settle. 

7.  It  is  true  that  under  the  terms  of  the  act  of  March  2,  1919, 
entitled  "An  act  to  provide  relief  in  cases  of  contmcts  connected  w^ith 
the  prosecution  of  the  war,  and  for  other  puri>oses,''  and  authorizing 
the  Secretary  of  War  to  adjust,  pay,  or  discharge  agreements  men- 
tioned in  the  act,  the  powers  of  the  Secretary  of  War  have  been 
greatly  increased,  so  as  to  allow  him  to  adjust  and  settle  claims  for 
unliquidated  damages,  but  the  curative  effect  of  this  act  is  limited 
to  those  cases  where  the  a^reem^nt  hds  not  been  executed  in  the  mati' 
ner  prescribed  by  Icm;  and  the  powers  of  the  Secretary  of  War  with 
reference  to  settling  disputes  and  claims  arising  out  of  agreements 
which  have  been  executed  in  the  manner  prescribed  by  law  have  not 
been  enlarged,  but  remain  the  same  as  before  the  passage  of  the  Dent 
bill. 

8.  Since,  in  the  case  before  us,  the  contract  was  executed  in  the 
manner  prescribed  by  law,  the  power  of  the  Secretary  of  War,  and 
therefore  the  power  6f  the  War  Department  Board  of  Contract  Ad- 
justment, must  be  gauged  by  the  principles  heretofore  applicable  to 
the  powers  of  the  executive  officers  to  settle  accounts  and  claims 
against  their  departments. 

9.  The  conclusion,  therefore,  is  that,  since  this  case  presents  a  claim 
involving  unliquidated  damages  arising  out  of  a  breach  of  a  written 
•contract,  executed  according  to  law,  it  is  therefore  not  such  a  claim 
as  the  War  Department  Board  of  Contract  Adjustment  may  adjust 
and  settle. 

Col.  Lehman  and  Lieut.  Col.  Malpne  concurring. 


Case  No.  51. 

In  re  THE  DOEHLEK  DIE  CASTING  CO.,  FOE  GAS-XASK  PAETS. 

1.  C0NTEACT8— IICPLIED   CONTBACTS— VALID   GLAUS  AEISIVG  OXTT  OF 

C0HTEACT8  COHKECTED  WITH  THE  PEOSBCIFTIOV  07  TEE  WAH — 
NECSSSAEY  ELEMENTS. — ^In  order  to  constitute  a  valid  claim  under 
the  act  approved  March  2,  entitled  "  An  act  to  provide  relief  in  cases 
of  contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
purposes,"  there  must  be  an  asreement,  express  or  implied,  and  there 
are  three  essential  elements  to  such  an  agreement:  (1)  It  must  have 
been  entered  into  for  a  purpose  connected  with  the  prosecution  of  the 
war;  (2)  such  an  agreement  must  have  been  performed  in  whole  or  in 
part  or  expenditures  must  have  been  made  or  obligations  incurred  upon 
the  faith  of  same  prior  to  November  12,  1918;  (3)  such  an  agreement 
must  not  have  been  executed  in  the  manner  prescribed  by  law. 

2.  SAME. — Where  a  manufacturing  company  erects  additional  buildings  to 

meet  the  present  and  prospective  demands  of  Government  work,  no 
implied  contract  arises  on  the  part  of  the  Government  to  compensate 
such  company  for  the  difference  between  the  prewar  and  post-war  costs 
of  erecting  the  same.  The  fact  that  the  manufacturer  was  engaged  in. 
manufacturing  large  quantities  of  articles  for  the  Government,  that- 
the  officers  of  the  company  were  frequently  consulted  by  the  purchasing 
departments  of  the  Government  as  to  what  production  could  be  relied 
upon  in  the  future,  that  the  representatives  of  the  company  were  in- 
formed by  officers  of  the  Government  that  the  company  was  the  main 
source  of  supply  for  certain  articles  produced  by  it,  all  of  which  led 
the  officers  of  the  company  to  enlarge  the  plant,  does  not  constitute 
any  liability  on  the  Government  to  reimburse  the  manufacturer  for  any^ 
portion  of  its  expense  incurred  in  the  erection  of  such  additional 
building. 

Col.  Garnett  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

1.  This  company  is  chimiing  that,  under  the  circumstances  sur^ 
rounding  its  case,  it  should  be  reimbursed  for  the  amount  of  the  cost 
of  a  10-story  concrete  building  erected  by  it  to  carry  out  its  war 
contracts  in  excess  of  what  such  a  building  would  have  cost  in  nor- 
mal times  and  had  it  been  erected  to  take  care  of  commercial  busi- 
ness. It  states  that  the  prew^ar  cost  of  the  building  would  have  been 
$175,000,  whereas  the  actual  cost  was  $325,000  and,  therefore,  it 
claims  an  implied  contract  on  the  part  of  the  Government  to  re- 
imburse it  in  the  sum  of  $155,000. 

2.  The  ground  upon  which  the  claim  is  made  is  stated  to  be 
'"  purely  an  equitable  one,  based  on  implied  agreements  and  sup- 
ported almost  entirely  by  circumstantial  evidence,  the  action  of  the 
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-Government  oflScers  contract  in  fact  is  relied  upon,  it  is  clear  that 
donable  deductions  ther^^.  often  involves  the  breach  of  a  statutory 
cmnstances  under  which  itta  and  circumstances  must  be  so  strong 
lated  in  its  statement  of  claims^'Wtion  between  the  parties,  a  coming 

"At  the  outbreak  of  the  war  th^^obligations  which  the  law  im- 
lyn  of  approximately  100,000  square  ffe^^^Y^^^  ^-  ^  •  '"^-^  1^^  ^^-  S., 
concrete  building  on  a  city  street. '  The  cot^I^S  U.  S.,  163,  39  L.  Ed., 
die-casting  industry  and  a  leader  in  its  lih^T.  S.,  552,  39  L.  Ed., 
greatest  capacity  for  output  of  any  similar  conShtog  \     Implied  con- 

"  With  our  entrance  into  the  world  conflict  tW^  of  d  rt*  s  h  t 
company  for  production  became  large  and  insistent?^^  P*   ^^      " 
makes  are  usually  small  in  size,  but  are  reauii*ed  in  vaS^  ^^  busi- 
For  instance,  the  Ordnance  Department  of  the  Army  earl^l^  there- 
15,000,000  bouchons,  for  5,000,000  offensive  grenade  tops,  f 
000  filler  plugs,  for  rifle  gi^enades,  etc.;  the  Medical  Corps 
for  parts  for  gas  masks  by  the  hundreds  of  thousands ;  the  manuf all 
turei-s  of  the  Lewis  gim  ordered  at  one  time  '2.000,000  centers  for 
magazines;  the  Westinghouse  Co.  wanted  10,000,000  plugs  for  rifle 
grenades,  and  so  on.    The  variety  of  articles  called  for  is  further 
shown  by  the  attached  list,  giving  some  figures  as  to  quantities  of 
direct  and  indirect  orders  given  the  company  early  in  the  war.    The 
list  by  no  means  covers  the  entire  demands  made  upon  the  company, 
but  happens  to  be  the  one  prepared  for  placing  the  company  on  the 
preference  list  for  fuel  and  for  other  priority  matters. 

"As  the  purchasing  departments  of  the  Government  became  better 
orCTnized  they  commenced  to  lay  plans  for  future  production,  and 
oflScials  of  the  company  were  frequenth'  consulted  as  to  what  they 
could  do  in  the  future.  For  instance,  the  gas  defense  prepared  a 
schedule  calling  for  75,000  gas  masks  a  day  and  wished  the  company 
to  supply  as  large  a  proportion  of  the  necessaiy  castings  as  it  could 
possibly  do.  The  program  of  the  trench  warfare  section  as  revealed 
to  the  company  was  tremendous  and  called  for  something  like  250.000 
bouchons  per  day,  in  addition  to  screws,  caps,  etc.,  by  the  million  per 
month,  while  the  Lewis  gun  progi*am  called  for  20,000  cams  per  day. 

"  Officials  of  the  Government  told  representatives  of  the  company 
that  it  was  the  main  source  of  supply  for  these  and  similar  ailicl^s 
and  that  they  would  depend  upon  the  company  to  meet  the  demands 
to  be  made  upon  it.  At  a  meeting  in  the  company  office  in  Brooklyn, 
in  May,  1918,  Maj.  Barth,  of  the  gas  defense,  made  such  a  statement 
to  Mr.  H.  H.  Doehler. 

"A  conference  of  company  officers  was  held  and  the  conclusion 
reached  that  the  only  way  to  meet  the  then  present  and  prospective 
demands  for  production  was  to  erect  additional  buildmgs.  The 
company  had  already  acquired  a  small  plot  of  ground  adjoining  its 
plant  and  it  was  determined  to  build  upon  this  ground.  The  nature 
of  the  w^ork  done  by  the  company  required  substantial  construction, 
and  the  prospective  demands  indicated  the  amount  of  floor  space 
needed.  This  could  only  be  secured  by  building  up,  as  the  available 
ground  would  not  permit  of  linear  expansion.  To  make  a  long 
stoiy  short,  a  10-story  concrete  building  was  erected  on  the  only 
available  ground  if  the  company  was  to  operate  as  an  effective  unit. 
The  cost  of  the  addition,  which  contains  alx)ut  75,000  square  feet  of 
floor  space,  was  approximately  $325,000." 
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2.  In  order  to  constitute  an  implied  contract  on  the  part  of  the 
United  States  to  pay  money,  it  has  been  held  in  Knote  v.  U,  S,  (95 
U.  S.,  149, 157,  24  l!  Ed.,  442,  444) : 

"That  there  must  have  been  some  consideration  moving  to  the 
United  States ;  or  they  must  have  received  the  money,  charged  with 
a  duty  to  pay  it  over;  or  the  claimant  must  have  had  a  lawful  right 
to  it  when  it  was  received,  as  in  the  case  of  money  paid  by  mistake.*' 

3.  In  order  to  constitute  a  valid  claim  under  the  act  of  March 
2,  entitled  "An  act  to  provide  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes,"  there  must 
be  an  agreement,  express  or  implied,  and  there  are  three  essential 
elements  to  such  an  agreement. 

1.  It  must  have  been  entered  into  for  a  purpose  connected  with  the 
prosecution  of  the  war. 

2.  Such  an  agreement  must  have  been  performed  in  whole  or  in 
part,  or  expenditures  must  have  been  made  or  obligations  incurred 
upon  the  faith  of  same  prior  to  November  12,  1918. 

3.  Such  an  agreement  must  not  have  been  executed  in  the  manner 
.  prescribed  by  law. 
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Where  an  implied  contract  in  fact  is  relied  upon,  it  is  clear  that 
such  an  implied  contract  often  involves  the  breach  of  a  statutory 
duty,  and  therefore  the  facts  and  circumstances  must  be  so  strong 
as  to  show  that  there  was  a  convention  between  the  parties,  a  coming 
togetlier  of  the  minds,  and  contracts  or  obligations  which  the  law  im- 
plies from  a  toit  will  not  be  sufficient.  {Rnnsell  v.  U.  *S.,  182  U.  S.^ 
516,  45  L.  Ed.,  1210;  SchiUinherger  v.  U.  A'.,  155  U.  S.,  168,  39  L.  Ed., 
108;  r.  S.  V.  Berdmi  Fire  A)'ms  Mfg.  Co.,  156  IT.  S.,  552,  39  L.  Ed., 
530;  Barley  v.  U.  S.,  198  U.  S.,  229,  49  L/Ed.,  1029.)  Implied  con- 
tracts in  fact  do  not  arise  from  denials  and  contentions  of  parties  but 
from  their  common  understanding  in  the  ordinaiy  course  of  busi- 
ness, whei*ebv  mutual  intent  to  contract  without  formal  words  there- 
for  is  shown.     {Knapp  v.  U,  S,y  46  Ct.  Cls.,  601.) 

4.  The  basis  of  the  claim  in  this  case  is,  first,  that  the  demand  for 
the  company's  products  became  large  and  insistent;  second,  that  as  ' 
the  purchasing  departments  of  the  Government  became  better  or- 
ganized, the  officers  of  the  company  were  frequently  consulted  as  to 
what  production  could  be  relied  upon  in  the  future ;  third,  that  officers 
of  the  Government  informed  the  representatives  of  the  company 
that  the  company  was  the  main  source  of  supply  for  certain  articles 
pi-oclucefl  by  it ;  and,  fourth,  that  as  a  result  of  the  foregoing  facts 
a  conference  of  the  company's  officers  was  held  at  which  it  was  con- 
cludes! that  the  "  only  way  to  meet  the  then  present  and  prospective 
demands  [by  the  Government]  for  production  was  to  erect  additional 
buildings."  .  , 

5  From  these  circumstances  it  seems  clear  that  no  contract  may 
be  implied  which  obligates  the  Government  to  reimburse  this  com- 
pany for  any  portion  of  its  expense  for  the  erection  of  the  10-story 
concrete  building.  This  is  one  of  many  cases  coming  before  the 
Board  of  Contract  Adjustment,  in  which  contractors,  partly  from 
patriotic  motives,  partly  gambling  on  the  length  of  the  war  and  the 
amount  of  business  which  could  be  secured  from  the  Government, 
laid  out  and  expended  money  in  improvement  of  plants  and  addition 
of  buildings  and  other  equipment.  These  extensive  improvements 
will  last  for  many  yeai-s  and  will  be  utilized  for  the  private  purposes 
of  the  contractors.  In  order  to  bind  the  Government  under  an  im- 
plied contract  to  pay  for  such  equipment  and  plants,  the  facts  and 
circumstances  laying  the  obligation  upon  the  Government  must  be 
clear,  definite,  and  precise.  No  such  precision  has  been  made  in  the 
statement  of  claims,  and  on  that  account  we  are  forced  to  deny  the 
award  asked. 

CoL  Lehman,  Lieut.  Col.  Malone,  and  Lieut.  Col.  Hamilton  con- 
curring. 


Cases  No.  51  and  No.  372. 

In  re  CLADCS  OP  THE  DOEHLER  DIE  CASTIHO  CO. 

1.  JUBISDIOTION— SECKETAKY  OP  WAK,  JUKISBICTION  OP— ACT  OF 
1CAKC9  8,  1919. — The  act  of  March  2,  1919,  is,  by  its  terms,  confined  to 
cases  where  claims  arise  out  of  contracts  which  have  not  been  executed 
in  the  manner  prescribed  by  law.  The  Secretary  of  War  derives  no  au- 
thority from  said  act  to  settle  claims  arising  from  validly  executed 
contracts. 

8.  CONTRACTS— IMPLIED  CONTKACTS— SUPPLEMENTAL  AOKEEMENT.— 
Where  there  is  an  express  contract  carrying  out  the  intention  of  the 
parties,,  the  law  will  not  imply  an  agreement. 

3.  CONTRACTS— FORMAL  CONTRACTS— TERMINATION  AND  SETTLEMENT 
OP  CLAIMS  XniTDER  SUPPLY  CIRCULAR  NO.  Ill— IMPLIED  CON- 
TRACTS.— ^Where  a  claimant  has  formally  executed  contracts  with  the 
Government  which  are  terminated  and  settlements  made  under  Supply 
Circular  No.  Ill,  and  the  contractor  releases  the  Government  with  a 
reservation  that  "  it  is  understood  that  there  is  a  building  claim  pend- 
ing before  the  Board  of  Contract  Adjustment,"  in  a  claim  filed  under 
the  act  of  March  8,  1919,  for  amortization  of  buildings  and  equipment, 
the  War  Department  Board  of  Contract  Adjustment  has  no  authority  to 
find  that  there  is  an  implied  agreement  on  the  part  of  the  Government 
to  reimburse  contractor  for  claims  it  might  have  made  under  the  validly 
executed  contracts  and  did  not  make. 

Col.  Garnett  writing  the  opinion  of  the  Board. 

FINDING  OF  F.ACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  Doehler  Die  Casting  Co.,  of  Brooklyn,  N.  Y.,  and  Toledo, 
Ohio,  has  filed  its  clauns.  Form  B,  before  the  Board  of  Contract  Ad- 
justment, asking  to  be  reimbursed  in  an  amount  which  represents  the 
difference  between  the  cost  of  building  additions  to  its  plants  in 
Brooklyn  and  Toledo,  respectively,  in  war  time  and  what  would  have 
been  the  normal  cost  of  building  same  in  prewar  times,  said  additions 
having  been  made  for  the  purpose  of  aiding  the  company  in  fulfill- 
ing its  contracts  with  the  Government  and  its  indirect  war  contracts. 

2.  Case  Xo.  51  has  been  heretofore  considered  by  the  Board,  and 
the  opinion  of  the  Board  may  be  found  in  1,  these  decisions,  44.  Since 
that  case  w^as  decided,  the  company  has  amended  its  statement  of 
claim  and  has  filed  a  statement  of  claim  in  regard  to  the  Toledo  plant 
which  involves  practically  the  same  statement  of  facts  as  obtain  in 
regard  to  the  Brooklyn  plant.  In  Case  Xo.  51  the  Board  in  its  de- 
cision has  held  that  the  circumstances  related  in  the  statement  of 
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claim  did  not  create  an  implied  contract  under  the  act  of  March  2, 
1919  (40  Stat.  1272),  and  therefore  the  Government  was  not  obli- 
gated, under  an  implied  contract,  to  reimburse  the  company  for  a 
portion  of  the  cost  of  erection  of  a  10-story  concrete  building  which 
had  been  added  to  its  equipment  in  Brooklyn. 

8.  At  the  recent  hearing  of  Case  No.  51  and  Case  No.  372,  certain 
additional  facts  upon  which  the  claimant  relies  have  been  brought  to 
the  attention  of  the  Board.  It  appears  that  at  the  time  when  the 
armistice  was  signed,  this  company  had  with  the  Ordnance  Depart- 
ment; Gas  Defense,  Signal  Corps,  Dusenberg  Motor  Corporation, 
Wright-Martin  Aircraft  Corporation,  and  certain  unlisted  miscel- 
laneous customers  direct  and  indirect  war  contracts  amounting  to  a 
total  value  of  $2,160,048.05 ;  that,  on  certain  contracts,  the  total  pay- 
ments through  invoices  amount  to  $679,729.01 ;  that  claimant  has  re- 
ceived through  awards  on  said  claims  the  sum  of  $75,665.50;  that 
there  are  due  on  awards  still  unpaid  $98,379.57 ;  that  the  total  amounts 
to  be  paid  on  the  contracts  is  the  sum  of  $853,774.08;  while  the  value 
of  the  canceled  portion  of  the  said  contracts  is  $1,531,630. 

4.  All  of  the  contracts  aforesaid  with  the  Government  are  regu- 
larly and  validly  executed  contracts  with  the  exception  of  one,  and 
in  this  case,  the  Board  of  Contract  Adjustment  has  approved  a  claim 
under  the  act  of  March  2, 1919.  The  growth  of  the  company's  bilsi- 
ness  due  to  war  orders,  direct  and  indirect,  is  shown  by  the  follow- 
ing tabulation  (Transcript,  p.  39) : 


Outpui. 

1914 f814, 000 

1915 : 1.980,000 

1916 3, 400, 000 

1917 ,_  3, 900, 000 

1918 7, 100, 000 

The  following  tabulation  shows  the  gross  amount  of  business  dur- 
ing certain  months  of  1918  and  certain  months  of  1919  (fi-om  let- 
ter of  Grahame  H.  Powell,  dated  July  18, 1919) : 


1918. 

AprU $585, 000 

May 654, 000 

June 672, 000 

August 758, 000 

September 701, 000 

October 785, 000 

November 618, 000 

December 542, 000 

5.  When  the  Government,  after  the  armistice,  terminated  the  con- 
tracts with  the  Doehler  Die  Casting  Co.,  it  seems  that  the  examiner 
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1919. 

January $512,000 

February 500, 000 

March 535, 000 

April 431, 000 

May 365,000 

June 386, 000 
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for  the  Ordnance  Department  visited  the  factory  and  discussed  with 
the  company  its  claims  which  would  have  to  be  adjusted,  and  it 
was  testified  that  when  the  company  proposed  to  put  in  claims  for 
buildings  and  equipment,  the  examiner  discouraged  any  such  claim, 
saying,  "  We  will  not  allow  you  to  put  in  anything  for  the  build- 
ings or  equipment.-'  (Transcript,  p.  22.).  With  this  statement  be- 
fore them,  the  president  of  the  company  and  its  attorney  decided 
that  *'  it  would  be  foolish  "  to  pi*esent  the  claim  for  buildings  and 
equipment  and,  therefore,  the  company  has  referred  the  claim  for 
buildings  and  equipment  to  the  Board  of  Contract  Adjustment. 

DECISION. 

1.  The  question  before  the  Board  for  decision  is,  where  a  claim- 
ant had  12  or  14  large  contracts  with  the  Government,  which 
were  terminated  as  a  result  of  the  armistice,  and  in  the  course 
of  the  execution  of  said  contracts  the  claimant  had  erected  build- 
ings to  aid  in  said  execution,  and  these  contracts  were  terminated 
and  settlement  had  been  made  under  Supply  Circular  Xo.  Ill,  but 
no  claim  was  asserted  thereunder  for  the  amortization  of  buildings 
and  equipment,  has  the  Board  of  Contract  Adjustment,  under  the 
act  of  March  2,  1919,  power  to  authorize  the  payment  for  any  por- 
tion of  expense  of  building  said  additions  upon  the  basis  that  there 
was  an  implied  obligation  on  the  part  of  the  Government  to  reim- 
burse the  contractor  for  a  portion  of  said  expense  ? 

2.  In  the  termination  of  contracts  or  orders  under  Supply  Cir- 
cular Xo.  Ill,  series  1918,  the  appropriate  officers  of  the  Govern- 
ment are  directed  to  take  into  consideration  special  facilities  and 
commitments.  Special  facilities  are  defined  in  said  supply  circular 
as  follows-: 

"  Cost  of  facilities  specially  provided  and  paid  for  by  the  con- 
tractor for  the  performance  of  the  contract  the  necessity  of  which 
was  contemplated  at  the  time  the  bargain  was  made  and  the  cost 
of  which  was  included  in  the  contractor's  original  estimate.  From 
the  cost  of  usch  facilities  deduct  their  fair  value  at  the  time  the  con- 
tract or  order  is  terminated  and  state  such  portion  of  the  remainder 
as  is  represented  by  the  ratio  of  the  uncompleted  portion  to  the 
whole  contract  or  order." 

Commitments  are  thus  defined  by  the  supply  circular : 

''  The  contractor's  commitments  to  supplilers,  subcontractors,  and 
others  for  contributing  materials  or  worK,  to  be  determined,  in  so 
far  as  applicable,  in  the  same  manner  as  indicated  in  (1),  (2),  (3), 
and  (4)." 

In  making  its  claim  to  the  bureaus  for  settlement  imder  its  termi- 
nated contracts,  the  claimant  put  in  no  claim  for  special  facilities 
under  the  belief  that  it  would  have  authority  to  apply  to  this  Board 
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and  be  reimbursed  under  the  terms  of  the  Dent  Act.  Settlement 
has  been  made  and  release  was  given  in  every  case  in  regard  to  these 
regularly  executed  contracts.  Some  of  tlie  releases,  however,  contain 
the  phrase  therein  "  it  is  understood  that  there  is  a  building  claim 
pending  before  the  Board  of  Contract  Adjustment."  (Transcript, 
p.  27.)  The  claimant  was  advised  of  his  rights  under  Supply  Cir- 
cular Xo.  Ill,  and  brought  the  provision  in  regard  to  the  special 
facilities  to  the  attention  of  the  examiner,  who  informed  the  claim- 
ant that  he  would  make  adverse  report  on  such  claim.  (Transcript, 
pp.  30  and  31.) 

3.  In  the  brief  filed  on  behalf  of  the  Doehler  Die  Casting  Co.  it 
is  argued  that  the  circumstances  in  these  cases  establish  a  contract 
within  the  meaning  of  the  act  of  March  2,  1919,  entitled  "An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecu- 
tion of  the  war,  and  for  other  purposes,"  and  that  this  Board  had 
authority  to  direct  that  an  award  be  issued  reimbursing  it  for  the 
difference  of  the  cost  of  the  buildings  in  war  times  and  the  normal 
cost  of  buildings  in  prewar  times. 

4.  The  act  aforesaid  authorizes  the  Secretary  of  War  to  adjust, 
pay,  or  discharge  any  agreement,  express  or  implied,  upon  a  fair  and 
equitable  basis  that  has  been  entered  into  in  good  faith  during  the 
emergency  of  the  war  and  prior  to  November  12,  1918,  by  a  duly 
authorized  officer  or  agent  of  the  Secretary  of  War  for  purposes  con- 
nectetl  with  the  prosecution  of  the  war  when  such  agreement  has 
been  performed  in  whole  or  in  part,  or  expenditures  have  been  made 
or  obligations  incurred  upon  the  faith  of  the  same  prior  to  Novem- 
ber 12, 1918,  cmd  such  agreement  has  not  been  executed  in  the  manner 
prescribed  by  law.  It  will  therefore  be  observed  that  the  Dent  bill 
differentiates  between  regularly  executed  contracts  and  those  which 
have  not  been  regularly  executed.  Prior  to  the  passage'  of  the  Dent 
bill  all  contracts,  with  certain  statutory  exceptions  not  applicable 
here,  made  by  the  War  Department  were  required  to  be  reduced  to 
writing  and  signed  by  the  contracting  parties  with  their  names  at  the 
end  thereof.  When  the  armistice  was  signed  it  was  found  that  this 
statute  had  not  been  complied  with  in  a  great  many  cases.  The 
beneficent  purposes  of  the  Dent  bill  were  by  its  very  terms  confined  to 
those  cases  where  the  agreements  between  the  Government  and  the 
contractor  had  not  been  executed  in  the  manner  prescribed  by  law. 
Before  the  passage  of  the  Dent  bill  the  Secretary  of  War  had  no 
power  to  adjust  and  settle  implied  contracts;  the  only  i-emedy  con- 
tractors had  in  such  case  was  before  the  Court  of  Claims.  The  Dent 
bill,  however,  authorized  the  Secretary  of  War  to  adjust  implied 
agreements,  a  power  which  he  never  possessed  before  the  passage  of 
said  bill.    It  is  elementary  law,  however,  that  where  there  is  an  ex- 
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press  contract  carrying  out  the  intention  of  the  parties  the  law  will 
not  imply  an  agreement.  In  this  case  there  were  not  only  express 
contracts,  but  those  contracts  have  been  terminated  by  supplemental 
agreements  in  which  the  Government  has  been  released  from  lia- 
bility. Assuming  that  the  cost  of  the  buildings  might  have  been 
amortized  under  Supply  Circular  No.  Ill  in  the  supplemental  agree- 
ments terminating  said  contracts,  and  that  the  failure  to  amortize 
the  same  was  due  to  the  contractor's  omission  or  refusal  to  make  a 
claim,  we  can  not  see  how  this  Board  is  authorized  to  find  that  the 
law  implies  an  agreement  in  favor  of  the  contractor  to  reimburse 
him  for  claims  which  he  might  have  made  under  validly  executed 
contracts. 
5.  The  Board  is  of  opinion,  therefore,  that  the  act  of  March  2, 

1919,  does  not  authorize  it  to  find  that  there  is  an  implied  agreement 
on  the  part  of  the  Government  to  reimburse  the  contractor  for  a 

claim  which  it  might  have  made  imder  a  validly  executed  written 
contract  but  did  not  make.  The  Board  will,  however,  refer  this  case 
to  the  War  Department  Claims  Board  in  order  that  the  contractor 
may,  if  it  has  any  right  under  said  validly  executed  written  con- 
tracts, be  protected  therein. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col.  Ma- 
lone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  262. 

In  rr  MATTER  OF  CLAIM  OF  A.  C.  TORBEBT. 

1.  WAR  DEPARTMENT  BOARD  OF  CONTRACT  ADJUSTMENT— JURISDIC- 
TION OF. — This  Board  has  no  JuriBdiction  to  hear  a  claim  arising  out  of 
a  oontract  executed  by  an  offlcer  acting  without  the  scope  of  his  author- 
ity and  in  violation  of  the  orders  of  his  superior  officers.  Under  such 
circumstances  the  officer  is  not  acting  under  the  authority,  direction,  or 
instruction  of  the  Secretary  of  War  within  the  meaning  of  the  act 
approved  March  8  entitled  "An  act  to  provide  relief  in  cases  of  contracts 
connected  with  the  prosecution  of  the  war,  and  for  other  purposes." 

MINUTES  OF  A    MEETING  OF  THE  WAR  DEPARTMENT   BOARD  OF   CONTRACT 

ADJUSTMENT  HELD  ON    MAY   r>,    10  19. 

It  appearing  from  the  statement  in  this  case  filed  on  May  3  that 
Capt.  James  M.  Ranck,  sr.,  an  officer  or  agent  of  the  War  Depart- 
ment, who  was  alleged  to  have  entered  into  an  agreement  for  the 
purchase  of  five  locomotive  cranes,  "had  no  authority  from  his 
superior  officers  to  enter  into  any  agreement  of  sale  or  to  make  any 
adjustment  or  settlement  of  price,  his  instructions  being  to  inspect 
articles  offered  for  sale  to  the  Director  General  of  Military  Rail- 
ways, and  to  report  to  his  superior  officers  at  Washington,  D.  C, 
giving  them  sufficient  information  upon  which  transactions  might  be 
dosed  if  agreeable  to  said  superiors,''  and  the  Board  being  of  the 
opinion  that  the  said  Capt.  James  M.  Ranck,  sr.,  was  not  acting 
under  the  authority,  direction,  or  instruction  of  the  Secretai-y  of 
War  within  the  meaning  of  the  act  of  March  2  entitled  "  An  act  to 
provide  relief  in  cases  of  contracts  connected  with  the  prosecution 
of  the  war,  and  for  other  purposes,"  therefore,  it  is  ordered  spread 
upon  the  minutes  that  the  War  Department  Board  of  Contract 
Adjustment  has  no  jurisdiction  to  hear  such  a  claim  under  the  afore- 
said act. 
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Case  No.  21. 

In  re  CONTRACT  WITH  EARLY  A  DANIEL  CO.  FOR  HAY. 

1.  CONTRACTS — CONSTRUCTION  OF— CASE  AT  BAR.— A  contract  proTidinir 
that  the  contractor  shall  furnish  and  deliver  "  during  the  period  com- 
mencing Angnst  1,  1917,  and  ending  September  30,  1917,"  12,000,000 
pounds  of  hay  at  a  stipulated  price,  subject  to  the  call  of  the  Ooyem- 
ment,  **  in  lots  not  to  exceed  1,000,000  pounds  per  lot,  all  to  be  deliyered 
within  three  months  of  first  call,"  requires  the  contractor  to  deliver  in 
accordance  with  the  terms  of  the  contract  18,000,000  pounds  of  hay,  re- 
gardless of  said  amount  being  in  excess  of  that  necessary  for  the  needs 
of  the  depot  to  which  shipments  were  made. 

8.  SAME— CONFLICT  BETWEEN  TERMS  OF  THE  CONTRACT  AND  CIRCnLAR 
ISSUED  TO  BIDDERS. — Where  there  is  a  conftict  between  the  plain 
terms  of  a  written  contract  and  the  text  of  a  circular  issued  by  the  Quar- 
termaster to  bidders,  the  contract  governs. 

3.  SAKE — CONFUCTINO  CLAUSES. — When  some  of  the  terms  of  an  agreement 

contradict  the  manifest  intention,  as  clearly  indicated  by  the  agreement 
taken  as  a  whole,  the  intention  governs. 

4.  SAME— WAIVER  OF  TERKS  AS  A  BAR  TO  SUBSEQUENT  CLADC  THERE- 

UNDER.— Where  a  contractor  waives  the  terms  of  his  contract,  stipulat- 
ing that  calls  for  deliveries  thereunder  shall  not  exceed  1,000,000  pounds 
per  lot,  by  complying  with  a  call  requiring  the  delivery  of  a  quantity  in 
excess  of  1,000,000  pounds,  without  objection  he  will  be  deemed  to  hare 
waived  his  right  to  insist  on  subsequent  performance  in  accordance  with 
the  terms  of  the  contract  so  waived  and  is  not  entitled  to  extra  com- 
pensation for  Ailing  a  call  in  excess  of  the  stipulated  amount,  although 
such  latter  call  is  filled  under  protest. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board,  May  12, 1919. 

FINDINGS  OF  FACT. 

1.  The  contract  is  dated  July  31, 1917:  was  duly  executed  by  Lieut. 
Col.  S.  E.  Vestal,  Quartermaster  Corps,  United  States  Amiy,  in 
behalf  of  the  Government,  and  the  Early  &  Daniel  Co.,  the  peti- 
tioner, a  corporation  of  Ohio,  residing  in  Cincinnati,  and,  under  the 
terms  thereof,  petitioner  agreed  to  furnish  and  deliver  hay,  No.  1 
timothy,  to  the  animal  embarkation  depot,  Newport  News,  Va.,  in 
manner  as  follows : 

*'  1.  That  the  said  contractor  shall  furnish  and  deliver  during  the 
period  commencing  August  1,  1917,  and  ending  September  3Q,  1917, 
the  following  supplies  for  or  at  the  military  stations,  in  the  manner 
and  at  the  prices  stated  .in  this  contract;  deliveries  to  be  made  in 
such  quantities,  at  such  times,  and  in  such  bins,  sheds,  bunkers,  or 
other  places  of  storage  at  the  military  stations  named  as  may  be 
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required  by  the  receiving  officer  or  agent  of  the  Quartermaster  Corps, 
unless  the  minimum  quantities  to  be  delivered  are  stated,  or  different 
conditions  as  to  place  and  time  of  delivery  are  expressly  set  forth  in 
this  contract,  viz : 

Twelve  million  (12,000,000  lbs.)  pounds  of  hay,  No.  1  timothy,  at 
the  following  prices : 

6,000,000  lbs.,  at $0.97i  per  cwt. 

6,000,000  lbs.  at 0.95    per  cwt. 

f .  o.  b.  cars,  Newport  News,  Va.,  according  to  instructions  to  bidders 
and  specifications  for  forage  dated  July  10,  1917,  attached  hereto, 
which  are  hereby  made  a  part  hereof  as  fully  as  if  written  herein ; 
subject  to  the  call  of  the  party  of  the  first  part  in  lots  of  not  to  exceed 
one  million  pounds  (1,000,000  lbs.)  per  lot,  all  to  be  delivered  within 
three  months  from  date  of  first  call?' 

2.  Calls  for  the  deliverj'  of  this  hay  were  issued  and  delivery  was 
completed,  as  follows : 


1917. 
AOR.  15 
Aug.  20 
86pt.  6 
Sept.  12 
sept.  25 


Qofttitity. 


Lbt. 

500,000 
1,000,000 
2,000,000 
4,450,000 
4,000,000 


Date  to  be  delivered. 


Cost. 


Date  of 
delivery. 


August  15 

As  soon  as  possible  after  completion  of  first  delivery .  i 

September  15 

September  20 

September  90 


S487.50 
10,237.50 
19,500.00 
43,387.00 
39,000.00 


September  27. 
September  30. 
November  3. 
November  18. 
December  10. 


Note.— Records  of  the  Quartermaster  P  &  E.  Newport  News,  Virginia. 

3.  The  controversy  arises  over  the  call  issued  September  25,  1917. 
For  delivery  of  hay  made  thereon  under  protest  December  10,  1917, 
compensation  is  asked  at  the  rate  of  $31  per  ton,  the  market  price 
then  prevailing,  instead  of  $19  per  ton,  which  was  the  contract  price. 
Petitioner  contends  that  a  call  for  4,000,000  pounds  of  hay  made 
as  aforesaid  was  neither  intended  bv  the  terms  of  the  contract  nor  the 
proposals  on  which  it  was  based.  It  insists  that  it  agreed  to  make 
deliveries  only  in  accordance  with  the  text  of  a  circular  annexed  to 
the  contract  entitled  "Instructions  to  bidders  and  specifications  fer 
forage  for  public  animals  at  Newport  News,  Va.,"  dated  July  10, 
1917,  which  in  part  states : 

"  1.  Biddei-s  will  submit  prices  for  furnishing  forage  as  follows : 
Fii-st  quarter,  fiscal  year  1918-nJuly  1,  1917,  to  September  30,  1917— 
12,000,000  pounds  hay,  timothy  or  equal, per  100  pounds." 

that  it  did  not  contract  to  furnish  12,000,000  pounds  of  hay  at  all, 
but  only  an  amount  to  meet  the  "requirements"  of  the  Army  at 
Newport  News,  Va.,  during  the  months  of  July,  August,  and  Sep- 
tember of  the  year  1917,  not  to  exceed  12,000,000  pounds:  that  any 
call  made  for  delivery  to  exceed  1,000,000  pounds  was  not  in  accord- 
ance with  the  provisions  of  the  contract;  and  that,  because  of  the 
failure  of  the  Government  to  make  calls  promptly  after  petitioner's 
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bid  was  accepted,  it  became  physically  impossible  to  effect  deliveries 
without  delays,  owing  to  lack  of  railroad  freight  facilities.  This  it 
attempts  to  substantiate  by  letters  and  telegrams  offered  for  the  con- 
sideration of  the  Board. 

4.  The  answer  of  the  Government  is  founded  on  the  records  of  the 
quartermaster,  purchase  and  equipment,  Newport  News,  Va.,  which 
disclose  these  facts :  On  September  25,  when  the  call  objected  to  was 
issued,  petitioner  was  in  default  on  deliveries  under  previous  calls  to 
an  amount  in  excess  of  1,000,000  pounds.  No  delivery  under  the 
contract  was  made  within  a  reasonable  time.  Owing  to  petitioner's 
failure  to  make  deliveries  on  call  No.  3  and  on  call  No.  4  the  Govern- 
ment, to  its  damage,  was  compelled  to  buy  825,139  pounds  of  hay  in 
the  open  market  at  the  price  of  $1.30  per  hundredweight.  There  was 
in  the  vicinity  of  Newport  News,  Va.,  at  all  times  during  the  life  of 
the  contract  a  supply  of  hay  which  petitioner  could  have  purchased 
and  did  subsequently  purchase  for  delivery  to  the  Government  to 
satisfy  the  terms  of  the  contract.  A  letter  bearing  on  this  contention 
submitted  to  the  Board  reads  as  follows : 

November  12,   1917. 

Quartermaster, 

Anbnal  Emharl'atwn  Depots  Neirport  NeACs^  Va,: 

In  order  to  complete  delivery  of  hay  (8,000,000  pounds)  on  con- 
tract of  Earlv  <&  Daniel  Co.,  dated  August  1,  1917,  I  have  arranged 
with  Mr.  P.  AV.  Hiden  to  complete  this  contract  of  8,000,000  pounds 
after  the  present  delivery  of  hay  now  in  yards,  and  all  future  cai^s 
.  shipped  on  this  contract  by  the  Early  &  Daniel  Co.  to  be  turned  over 
to  Mr.  P.  W.  Hiden. 

(Signed)  Early  &  Daniel  Co., 

Terrell. 

I  guarantee  the  delivery  of  the  above-mentioned  hay. 

(S.)  P.  W.  Hidex.^ 

After  delivery  on  the  first  two  calls  issued,  the  market  price  in  and 
around  Newport  News,  Va.,  for  hay.  No.  1  timothy,  increased  appre- 
ciably above  the  contract  price  at  which  petitioner  engaged  to  fur- 
nish it. 

5.  The  Government  maintains  that  it  contracted  for  the  supplies 
in  question  not  with  reference  to  its  "  requirements  "  for  any  fanciful 
period  of  time  but  for  12,000,000  pounds  of  hay,  to  be  'delivered  as 
ordered  by  its  officers  between  August  1  and  September  30,  1917.  It 
admits  that  in  certain  calls  issued  a  greater  unit  than  1,000,000  pounds 
was  requisitioned,  but  show^s  that  petitioner  acquiesced  in  such  orders 
regardless  of  the  provisions  of  the  contract.  On  the  other  hand,  peti- 
tioner persisted  unsuccessfully  'in  attempts  to  supply  hay  from 
Canada  and  points  in  the  West  far  distant  from  Newport  News,  Va., 

^  Mr.  P.  W.  Hiden  was  a  hay  merchant  carrying  on  business  at  Newport  News,  Va. 
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which  were  shipment  depots  not  contemplated  by  the  terms  of  the 
contract.  The  arbitrary  and  improvident  policy  adopted  and  relied 
upon  by  petitioner  in  this  respect  was,  the  Government  urges,  what 
caused  delays  in  deliveries,  not  the  alleged  untimely  and  unreasonable 
demands  made  by  the  latter's  officers  or  agents  in  the  premises. 

6.  The  text  of  the  circular  issued  to  Bidders  by  the  Quartermaster 
at  Newport  News,  Va.,  so  far  as  it  is  germane  to  the  issues,  states: 

''  Sealed  proposals,  in  triplicate,  subject  to  the  usual  cx)nditions, 
will  be  received  at  this  office  until  11  a.  m.,  July  19,  1917,  for  fur- 
nishing hay,  oats,  and  bran  as  required,  at  wliich  time  and  place 
they  will  be  opened  in  the  presence  of  attending  bidders. 

"  1.  Bidders  will  submit  prices  for  furnishing  Forage  a,s  follows: 
"First  quarter,   F.   Y.   1918— Jul v    1,   1917,   to   Sept.   30,   1917, 
12,000,000  lbs.  hay,  timothy,  or  equal per  100  lbs. 

"  Entire  fiscal  year  1918— July  1,  1917,  to  June  80,  1918,  48,000,000 
lbs.  hay,  timothy,  or  equal -_  per  100  lbs. 

''  3.  Delivery  to  be  made  f.  o.  b.  cars,  Newport  News,  Virginia,  in 
such  quantities  as  required  by  the  depot  quartermaster,  Newport 
News,  Virginia,  approximately  in  the  following  monthly  amounts: 
4,000,000  pounds  hay." 

7.  Annexed  to  the  contract  there  is  the 

"general    PROPOSAL    FOR    FURNISHING    SI'PPLIES    FOR    SERVICE. 

"  1.  In  accordance  with  the  foregoing  advertisement  circular  to 
bidders'  schedule,  specifications,  etc.,  copies  of  which  are  hereto  at- 
tached and  made  a  part  of  this  proposal  and  subject  to  all  the  condi- 
tions and  requirements  thereof,  the  undersigned hereby 

proposes  to  lurnish  the  supplies  or  perform  the  services  at  the  prices 
and  rates  and  in  the  manner  and  at  the  time  specified  herein. 

"2.  This  prosopal  is  made  with  a  full  knowledge  on  the  pait  of 
the  undersigned  of  the  kind,  quantity,  and  quality  of  the  supplies 
and  services  required;  and  should  the  undersigned  receive  written 
notice  of  the  acceptance  of  this  bid,  or  any  part  thereof,  then  sixty 
(60)  days  after  the  date  of  opening  same,  he  will  deliver  or  perform 
the  accepted  items  within  the  tftne  and  in  accordance  with  the  teims 
of  said  proposal  and  acceptance " 

8.  On  July  27,  1917,  a  telegram  was  sent  to  petitioner  from  New- 
port News,  Va.,  from.Lieut.  Col.  Vestal,  Quartermaster  Corps,  United 
States  Army,  which  stated: 

"  Bids  for  forage  opened  nineteenth  inst.  at  Newport  News,  Vir- 
ginia. What  period  of  time  after  notice  by  this  omce  would  be  re- 
quired by  you  to  furnish  hay  in  lots  of  not  to  exceed  one  million 
pounds  per  unit,  total  delivery  within  three  months  of  call,  not  to 
exceed  twelve  million? 

«  (Signed)  Vestal." 
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On  the  same  day  petitioner  replied  to  this  request  by  telegram,  as 
follows : 

Major  Vestal, 

Depot  Qtmrtermaster^  Nero  port  New  8^  Virgmia: 

Answering  your  telegram,  we  are  prepared  to  guarantee  to  make 
first  delivery  of  hay  within  twenty-four  hours,  if  necessary,  after 
receipt  of  call  from  your  office  in  sufficient  quantities  to  meet  re- 
quirements up  to  one  million  pounds  and  to  make  total  delivery  of 
twelve  million  pounds  as  required  within  three  months  after  first 
call.  Our  arrangements  have  already  been  made  to  deliver  first 
requirements  from  stocks  now  at  Newport  News.  If  favored  with 
your  telegraphic  orders  for  sufficient  quantities  to  meet  requirements, 
we  will  begin  delivery  at  once. 

(Signed)  Early  &  Daniel  Co. 

9.  On  November  19,  1917,  the  following  telegram  was  sent  by  the 
quartermaster  of  Newport  News,  Va.,  to  petitioner : 

Early  &  Daniel  Company, 

Cmcmruitij  Ohdo. 

Amount  of  hay  on  hand  will  supply  needs  to  December  four.  Re- 
quire prompt  delivery  of  four  million  pounds.  Advise  at  once  your 
action,  otherwise  must  buy  in  open  market. 

Knight,  Qicartermaster. 

On  November  21,  1917,  petitioner  telegraphed  from  Cincinnati  to 
quartermaster,  Newport  News,  Va.,  as  follows : 

"  We  will  start  shipping  hay  immediately,  and  in  case  ,you  need 
any  before  arrival  will  arrange  to  have  Hiden  loan  us  a  supply. 
Want  it  distinctly  understood  that  we  are  doing  this  under  protest, 
and  are  going  to  put  this  matter  up  to  the  proper  authorities  in 
Washington  and,  if  they  rule  in  our  favor,  want  settlement  at  fair 
market  price  for  amount  we  overfill. 

"(Signed)  The  Early  &  Daniel  Co.-' 

10.  The  paragraph  of  this  contract  which  expressly  reserves  the 
right  of  the  Government  to  protect  itself  against  the  consequences  of 
nonfulfillment  thereof,  if  it  did  so  elect,  in  part  recites: 

"6.  That  in  case  of  the  failure  of  the  contractor  to  perform  any 
part  of  this  contract,  the  contractirig  officer  or  his  successor  shall 
have  the  right  to  supply  the  deficiency  by  procurement  in  the  open 
market  or  otherwise  purchasing  any  of  the  supplies  so  required 
at  such  place  as  he  may  elect  with  a  view  to  obtaining;  the  same 
promptly  and  at  the  same  time  endeavoring  to  secure  fair  and  i^ea- 
sonable  prices  (the  articles  procured  to  be  the  kind  herein  specified, 
as  nearly  as  practicable),  at  the  expense  of  the  contractor;  and  in 
case  failure  should  occur  prior  to  the  time  fixed  for  the  performance 
of  all  parts  of  the  contract,  the  right  is  hereby  reserved  to  the  United 
States  to  elect  whether  the  contractor  shall  be  permitted  to  continue 
performance  as  to  such  remaining  part  (deficiency  by  reason  of  any 
further  failure  to  be  supplied  as  aoove),  or  whether  the  entire  un- 
performed part  shall  be  procured  at  the  expense  of  the  contractor. 
In  event,  however,  of  the  granting  of  additional  time  for  perform- 
ance, the  cost  of  inspection  and  other  expenses  and  damages  to  the 
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United  States  over  what  would  have  been  incurred  had  performance 
been  accomplished  by  the  time  originally  fixed  therefor,  if  any,  ex- 
cept in  so  far  as  the  same  may  arise  from  delays  for  which  the 
United  States  is  responsible,  as  determined  in  each  of  those  particu- 
lars by  the  officer  in  charge  or  higher  authority,  shall  be  charged  to 
the  contractor  and  may  oe  deducted  from  any  money  due  or  to 
become  due  said  contractor  from  the.  United  States." 

11.  The  delivery  called  for  September  25,  1917,  having  been  com- 
pleted, petitioner  is  entitled  to  Jbe  paid  only  the  contract  price  there- 
for unless  extra  expense,  due  to  the  fault  of  the  Government,  was  in- 
curred by  petitioner  in  complying  with  it. 

DECISION. 

1.  The  question  in  this  case  turns  upon  the  interpretation  of  the 
language  of  the  contract.  The  reading  insisted  on  by  petitioner,  in 
the  light  of  circumstances  which  surround  the  transaction,  seems  to 
be  a  somewhat  narrow  conception  of  its  engagement. 

2.  Under  the  terms  of  the  contract  the  manifest  intention  of  the 
Government,  we  think,  was  to  purchase  12,000,000  poimds  of  hay 
and  to  have  all  delivered  within  three  months  from  date  of  first 
call.     The  proposals  were  not  advertised  until  July  10.    Bids  were 
not  opened  until  July  19.    Petitioner  did  not  indicate  when  it  would 
or  could  make  "total  delivery  of  12,000,000  pounds  as  required 
within  three  months  after  first  call "  until  July  27  (telegram  from 
Early  &  Daniel  Co.  to  Maj.  Vestal,  depot  quartermaster).    The  con- 
tract was  not  executed  until  July  31,  and  no  call  for  delivery  was 
made  until  August  15.    With  these  facts  before  us,  we  can  not  assent 
to  the  soundness  of  the  argument  which  reasons  that  the  text  of  the 
circular  reciting  "  Bidders  will  submit  prices  for  forage  as  follows : 
First  Quarter  F.  Y.  1918-^uly  1,  1917,  to  September  30,  1917," 
fixed  the  limit  of  time  within  which  petitioner  could  be  required  to 
make  deliveries  on  the  contract  it  accepted.    The  steps  taken  by  the 
parties  preliminary  to  the  execution  of  the  contract,  as  related,  nega- 
tived this  presumption.    There  is  no  statement  in  the  words  of  the 
clause  quoted  precisely  informative  on  the  question  as  to  the  exact 
time  when  the  supplies  purchased  were  to  be  furnished.    The  pro- 
visions of  paragraph  1  of  the  contract,  however,  are  definite  in  re- 
spect of  this  matter  and  the  language  thereof  is  this :  "  All  [to  be] 
delivered  within  three  months  from  date  of  first  call."    If  the  words 
of  the  clause  of  the  circular  referred  to,  be  susceptible  of  the  inter- 
pretation which  petitioner  places  upon  them,  indicated  above,  then 
they  do  not  harmonize  with  the  provisions  of  the  contract  and  may 
not  properly  be  read  into  it.    When  some  of  the  terms  of  the  agree- 
ment contradict  the  manifest  intention,  as  clearly  indicated  by  the 
agreement  taken  as  a  whole,  the  intention  governs.     (Story's  Com- 
mentaries, sec.  776,  6th  ed.)     And  a  construction  which  will  give 
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an  unlimited  and  customary  signification  to  every  part  of  the  con* 
tract  is  to  be  preferred.  {Rolker  vs.  I'hi^  Great  Western  Insurance 
Co,,  3  N.  Y.,  17.) 

3.  The  contentions  of  petitioner,  that  the  Grovemment  deprived 
itself  of  the  right  to  call  for  a  delivery  of  4,000,000  pounds  of  hay 
September  25,  1917,  because  that  call  exceeded  the  unit  delivery  pro- 
vided for  by  the  express  terms  of  the  contract,  namely,  1,000,000 
pounds,  and  that  petitioner  contracted  only  to  furnish  hay  in  quan- 
tities deliverable  between  July  1  and  September  30,  1917,  but  in  no 
event  to  supply  more  than  could  be  consumed  by  the  animal  em- 
barkation depot  at  Newport  News  during  that  period  of  time,  are,, 
we  believe,  without  merit.  The  facts  disclose  that  petitioner,  and 
it  so  conceded  at  the  hearing  before  the  War  Department  Board  of 
Contract  Adjustment,  complied  with  all  calls  willingly  except  the 
last,  even  tJiough  respective  calls  required  delivery  of  quantities  ex- 
ceeding 1,000^000  pounds.  Petitioner,  therefore,  is  deemed  to  havb 
waived  the  enforcement  of  terms  of  the  contract  m  relation  to  unit 
delivery.  These  supplies  were  not  to  be  furnished  to  the  amount 
thereof  which  was  deliverable  or  which  was  required  to  meet  the 
needs  of  the  depot  to  which  shipments  were  to  be  made;  nor  were 
said  shipments  to  be  dependent  upon  the  solution  of  problems  due  to 
lack  of  freight  facilities  or  other  railway  transportation  embarrass- 
ments. If  such  had  been  the  intention  of  the  parties,  ample  time 
between  the  opening  of  the  bids  and  the  execution  of  the  contract 
had  elapsed  within  which  the  contract  itself  could  have  been  drafted 
so  as  to  provide  for  such  contingencies.  But  petitioner  accepted  the 
contract  with  the  following  clause  embodied  in  it : 

"  This  proposal  is  made  with  a  full  knowledge  on  the  part  of  the 
undersigned  of  the  kind,  quantity,  and  quality  of  the  supplies  and 
services  required;  and  should  the  undersigned  receive  notice  of  the 
acceptance  of  this  bid,  or  any  part  thereof,  within  sixty  (60)  days 
after  the  opening  of  same,  he  will  deliver  or  perform  the  accepted 
items  wnthin  the  time  and  in  accordance  with  the  tenns  of  said  pro- 
posal and  acceptance.''  (General  Proposal  for  Furnishing  Supplies 
for  Service,  par.  2.) 

The  telegram  sent  by  petitioner  to  Ma j.* Vestal,  under  date  July  27, 
1917,  leaves  no  room  for  dispute  that  petitioner  guaranteed  deliveries 
as  they  were  to  be  required.  It  is  hardly  conceivable  that  while  the 
country  was  at  war  Army  officers  in  the  field  intended  to  contract 
for  subsistence  supplies  merely  with  reference  to  the  period  within 
which  the  same  were  to  be  consumed.  They  called  for  deliveries,  we 
believe,  as  they  should  have  done,  to  build  up  their  reserve  stock  or 
to  replace  that  which  had  been  physically  exhausted  during  any 
period.  And  in  so  far  as  they  were  able  to  do  so,  it  appears  that 
they  offered  every  assistance  to  petitioner  to  secure  railroad  facilities 
for  transportation  of  the  supplies  purchased,  although  they  were  not 
required  to  do  so  by  the  terms  of  the  contract.    In  view  of  the  for- 
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bearance  shown  by  these  officei*s  in  the  matter  of  delayed  deliveries 
under  this  contract,  and  their  willingness  to  take  supplies  long  after 
the  expiration  of  the  period  within  which  the  contract  was  to  be 
performed,  the  objections  made  by  petitioner  to  the  ordei-s  issued  by 
these  officers  in  respect  of  the  performance  of  this  contract  strike  us 
as  being  unjustly  critical. 

4.  The  adjudication  of  the  Supreme  Court  of  Oklahoma  in  the 
action  of  Norton  v.  Huffim'  d'  Co.  (150  Pac.  Rep.,  1099)  seems  to  be 
ap|K)sitively  decisive  of  the  main  issues  before  us  for  determination. 

,  "  Per  curiam : 

''  In  the  petition  it  is  alleged,  in  substance,  that  on  the  15th  day 
af  January,  1912,  the  plaintiff  and  defendant  entered  into  a  written 
contract  whereby  the  defendant  sold  the  plaintiff  100  tons  of  baled 
hay,  to  be  delivered  f.  o.  b.  cars  at  Big  Cabin,  Okla.,  at  $11  per  ton, 
40  tons  of  which  were  to  l)e  delivered  as  soon  as  cars  therefor  could 
be  secured,  and  the  remainder  within  90  davs:  that  55  tons  were 
delivered  pursuant  to  the  contract;  that  plaintiff  had  complied  with 
and  performed  all  the  terms  of  the  contract,  and  was  ready  and 
willing  to  receive  and  pay  for  the  remainder  of  said  hay;  but  that 
defendant  had  failed  and  refused  to  deliver  the  same,  to  its  damage 
in  the  sum  of  $815. 

'^  Defendant  answered^  admitting  the  execution  of  the;  contract;  de- 
nied performance  of  conditions  on  the  part  of  the  plaintiff;  denied 
that  it  ever  failed  or  refused  to  deliver  the  remainder  of  the  hay 
at  any  time  when  delivery  thereof  could  have  been  made  under  the 
terms  of  the  contract;  and  alleged  that  at  the  time  when  weather 
conditions  were  good  and  when  defendant  was  able  to  make  delivery 
of  said  hay  and  insisting  thereon  the  plaintiff  refused  to  receive  the 
same. 

"By  the  terms  of  the  contract  it  was  clearly  contemplated  that 
the  hay  should  be  delivered  within  90  days  if  it  was  practicable  to 
do  so  under  the  prevailing  conditions  of  the  weather,  and  not  that 
it  should  be  delivered  and  accepted  within  that  time  regardless  of 
the  very  contingency  for  which  provision  was  made.  ^  Under  the 
evidence  adduced,  had  defendant  tendered  the  hay  to  plaintiff  within 
such  reasonable  time  after  the  expiration  of  ninety  days  from  date  of 
the  contract  as  the  conditions  of  the  weather  made  delivery  thereof 
possible,  plaintiff  would  have  been  obliged  to  have  accepted  it  at 
the  contract  price. 

"Judgment  for  plaintiff  sustained.'^ 

5.  We  are  of  opinion,  therefore,  that  petitioner  entered  into  the 
contract  herein  with  full  knowledge  of  its  meaning  and  purpose; 
that  the  call  for  delivery  questioned  was  not  extra  contractual,  but, 
in  view  of  all  surrounding  circumstances,  was  reasonable  and  that 
petitioner  is  entitled  only  to  be  paid,  for  the  supplies  furnished,  the 
price  fixed  by  the  terms  of  the  contract. 

6.  For  the  reason  stated  the  relief  sought  for  in  the  petition  is 
denied. 

Col.  Gamett  and  Col.  Lehman  concurring.  i 
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Wab  DbPABTMEN'T, 

Washington^  July  10^  1919. 
MxicmiANDric   Opinion    by   the   Secbetary    of   War — Case   Na   21,   in   thb: 

MATTER    OF    THE    Cl-AIM    OF    ThE    EaRLY    &    DaNIBL    Co.,    CiXCINXATI,     OHIO, 

ON  Appeal^ 

I  have  examined  carefully  the  record  in  this  case,  and  have  oon« 
sidered  the  brief  filed  with  me  on  appeal  by  counsel  for  the  claimant. 

Briefly  the  facts  are  as  follows : 

On  July  10  Maj.  Vestal,  acting  for  the  War  Department,  issued 
an  invitation  to  bidders  for  forage  for  public  animals.  The  Early 
&  Daniel  Co.  submitted  a  bid  thereunder.  The  bids  were  opened 
on  July  19,  1917,  but  no  award  was  made  thereunder  until  telegrams 
had  been  exchanged  between  Maj.  Vestal  and  the  Early  &  Daniel 
Co.  with  regard  to  possibilities  of  deliveries,  the  result  of  which 
telegrams  was  finally  incorporated  into  the  contract,  which,  when 
written,  bore  the  date  of  July  27,  1917,  but  was  actually  signed  for 

tlie  Government  on  August  3-,  and  for  the  companv  on  August  31, 
1917. 

The  contract  provided  that  the  contracting  party  should  deliver 
(huing  the  period  commencing  July  31,  1917,  and  ending  September 
30, 1917, 12,000,000  pounds  of  hay,  subject  to  the  call  of  the  Govern- 
ment in  lots  not  to  exceed  1,000,000  pounds  each,  all  to  be  delivered 
witliin  three  months  of  the  first  call.  The  first  call  was  made  on  the- 
li)th  day  of  August,  and  delivery  was,  therefore,  due  on  or  before  the 
15th  day  of  November.  As  a  matter  of  fact,  deliveries  were  not 
completed  until  some  time  in  December.  Of  this  the  Government 
does  not  complain,  but  the  contractor  does  complain  primarily  on 
two  grounds: 

(1)  That  the  calls  under  the  contract,  and  particularly  the  last  call, 
dated  September  25,  were  for  more  than  1,000,000  pounds,  tiiat  of 
September  25  being  for  4,000,000  pounds.  This,  the  contractor  says, 
is  a  violation  of  the  terms  of  the  contract,  practically  abrogating  the 
contractual  relations  existing  between  the  contractor  and  the  Gov- 
ernment :  and  tendering  the  contractor  a  new  contract,  which  he  ac- 
cepted  by  making  delivery  "  under  protest  "  as  to  its  being  under  the- 
original  contract,  whereby  the  contractor  is  claimed  to  have  become- 
entitled  to  the  market  price  for  the  4,000,000  pounds. 

The  provision  of  the  contract  above  referred  to  stipulates  that  the 
deliveries  are  to  be  subject  to  the  call  of  the  party  of  the  first  part  in 
lots  not  to  exceed  a  million  pounds,  all  to  be  delivered  within  thiw 
months  of  the  first  call.  The  contractor  contends  that  to  comply  with 
the  obligation  imposed  by  this  provision  upon  the  Government  it  was 
essential  that  the  Government  should  make  calls  for  not  exceeding  a 
million  pounds,  and  that  each  such  call  must  be  upon  a  separate  day  ;^ 
that  is  to  say,  it  is  contended  that  the  Government  could  not  upon  the 
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same  day  make  a  call  for  more  than  15000,000  pounds,  but  that  the 
minimum  time  within  which  such  calls  could  be  made  would  be  four 
successive  days.  There  is  nothing  whatever  in  this  contract  placing 
such  a  limitation  upon  the  Government,  and  there  is  no  more  reason 
why  one  day  should  be  required  to  elapse  between  such  million-pound 
calls  than  that  two  days,  or  three  days,  or  five  days,  should  be  re- 
quired to  elapse.  As  a  matter  of  fact,  the  provision  in  question  in  the 
contract  occurs  in  that  portion  of  the  written  instrument  which  deals 
with  the  obligation  of  the  contractor  and  not  with  the  obligation  of 
the  Government.  It  provides  "  that  the  said  contractor  shall  furnish 
and  deliver  *  *  *  in  lots  not  to  exceed  one  million  pounds  per 
lot,  *  *  *."  and  does  not  say  that  the  Government  shall  not  call  in 
excess  of  1,000,000  pounds.  In  other  words,  it  is  a  limitation  upon  the 
size  of  the  lots  which  the  contractor  may  deliver,  but  does  not  purport 
to  be  a  limitation  upon  the  Government  in  the  matter  of  the  time  of 
its  calls. 

(2)  Tiie  second  objection  on  behalf  of  the  contractor  is  that  the  call 
of  September  25  for  4,000,000  pounds  of  hay  stipulated  that  delivery 
was  to  be  made  on  or  before  the  30th  of  September ;  that  this  was  an 
impracticable  requirement  because  of  the  nature  of  hay  as  a  seasonal 
product  of  agricultural  production  requiring  special  methods  of 
storage  for  its  preservation;  from  all  of  which  considerations  it  is 
argued  that  notification  to  a  contractor  in  Cincinnati  on  September 
:25  to  deliver  4,000,000  pounds  of  hay  f.  o.  b.  cars  Newport  News,  left 
the  contractor  no  proper  opportunity  to  collect  the  product  from  the 
countryside,  secure  railroad  accommodations  for  its  transportation, 
and  deliver  it  on  September  30;  further,  that  from  the  very  terms  of 
the  contract  itself  complete  delivery  of  the  12,000,000  pounds  was  to 
be  within  three  months  after  the  first  call,  which,  as  is  above  stated, 
would  have  given  the  contractor  until  the  15th  of  November  to  com- 
plete deliveries. 

It  may  very  well  be  that  Maj.  Vestal  had  no  right  to  stipulate 
the  30th  of  September  as  the  date  of  delivery  for  the  4,000,000 
pounds  of  hay  in  question,  and  if  the  contractor  had  tendered  the 
4,000,000  pounds  at  any  time  subsequent  to  September  30,  but  prior 
to  November  15,  the  Government  would  have  been  obligated  to  accept 
the  tender  and  pay  for  the  hay;  but  the  inclusion  of  this  30th  of 
September  date  in  the  call  of  September  25  could  upon  no  legal 
principle  have  the  effect  claimed  for  it  of  abrogating  the  contract. 
As  a  matter  of  fact,  the  whole  course  of  dealings  between  the  parties 
under  this  contract  prior  to  the  September  25  call  shows  exactly  the 
construction  which  was  put  upon  the  instrument  by  both  contracting 
parties.  The  calls  were  made  and  dates  of  delivery  stipulated,  but 
not  lived  up  to.  The  contractor  did  not  make  any  of  his  earlier  de- 
liveries within  the  time  stipulated  in  the  call,  nor  did  the  Government 
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complain  of  the  delay.  As  a  consequence,  it  seems  much  fairer  to 
assume  that  the  inclusion  of  the  30th  of  September  as  the  date  of  de- 
livery was  an  attempt  on  the  part  of  the  representative  of  the  Gov- 
ernment to  bring  the  call  within  the  protection  of  the  contract  which 
was  stipulated  to  expire  September  30,  but  was  in  no  way  intended 
to  imply  that  tender  subsequent  to  September  30  would  be  rejected. 

The  call  of  August  15  for  500,000  pounds  stipulated  the  date  of 
delivery  as  August  15,  or  the  same  day  as  the  call.  On  August  20 
a  call  was  made  for  1,050,000  pounds  and  the  date  of  delivery  was 
stipulated  to  be  *'  as  soon  as  possible ;  the  remainder  after  completion 
of  first  delivery."  On  September  4  a  (all  was  made  for  2,000,000 
pounds  to  be  delivered  September  15.  On  September  12  a  call  was 
made  for  4,450,000  pounds  to  be  delivered  September  20,  and  on 
September  25  the  last  call  was  made,  out  of  which  this  controversy 
grew. 

Throughout  the  entire  transaction  there  was  uniform  recognition 
of  the  fact  by  both  the  contracting  parties  that  this  was  a  contract 
for  furnishing  and  delivering  12,000,000  pounds  of  hay,  neither  more 
nor  less.  That  much  having  been  delivered,  the  contractor  can  not 
be  heard  to  complain.  The  Government  lost  Its  rights  by  accepting 
delivery  of  any  portion  of  it  after  the  time  had  elapsed  within  which 
the  contractor  was  under  obligation  to  supply  it,  and,  as  I  have 
already  indicated,  it  is  my  judgment  that  the  character  of  the  calls 
made  it  likewise  ineffective  to  relieve  the  contractor. 

I,  therefore,  affirm  the  judgment  of  the  Board  of  Contract  Ad- 
justment. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 


Cases  Nos.  284  and  285.^ 

In  re  CLAIM  OF  CAHNON  XHLS,  FOB  GAUZE. 

1.  COHTKACXS— ACT  APPKOYEl)  XA&CH  8,  EHTITLED  "  AS  ACT  TO  PEO- 
YIBE  ESUSF  or  CASES  OF  COHTKACTS  GOKVECTED  WITH  THE 
PBOSEGITTIOH  OF  TEE  WAB,  AHD  FOB  OTEEB  PUBPOSES.''— The 
act  approved  Xarch  8  authorizes  the  Secretary  of  War  to  adjait,  pay 
or  dltcharge  agreements,  expreiB  or  implied,  which  have  not  been  exe- 
cuted in  a  manner  prescribed  by  law  and  which  have  been  entered  into 
in  good  faith  prior  to  Hovember  18,  1918,  for  the  pnrpoiei  set  out  in 
said  act  when  such  agreements  have  been  performed  in  whole  or  in  part 
or  expenditures  have  been  made  or  obligations  incurred  upon  the  faith 
of  the  same  prior  to  Norember  18,  1918. 

8.  SAKE — OFFEB  AUD  ACCEPTAHCE. — An  olTer  of  terms  on  the  one  side 
and  assent  to  or  acceptance  of  those  terms  on  the  other  communicated 
between  the  parties  is  the  essential  element  of  every  agreement. 

3.  SAKE — SAME — DEHT  BILL. — Contractor  who  refuses  to  sign  a  contract 
with  the  Ooremment  unless  certain  clauses  are  stricken  out  and  who  re- 
fuses to  make  delivery  of  the  goods  which  the  Ctovemment  olTers  to 
buy  until  the  Oovemment's  olTer  as  contained  in  the  written  contract 
is  amended  creates  no  obligation  on  either  party,  and  such  contractor 
is  not  entitled  to  compensation  for  goods  manufactured  in  anticipation 
that  the  Oovemment  contract  would  be  amended  in  order  to  meet  his 
objections.  Such  facts  do  not  constitute  an  agreement  within  the 
meaning  of  the  Dent  bill. 

Col.  Garnett,  writing  the  opinion  of  the  Board,  May  14,  1919. 

FINDINGS  OF  FACT. 

1.  The  facts  as  stated  in  the  memorandum  of  the  claims  board. 

•  7 

Office  of  Director  of  Purchase,  dated  April  29,  are  as  follows : 

"  On  September  10, 1918,  the  Acting  Quartermaster  General  wrote 
the  claimant : 

"*  We  are  putting  through  purchase  recommendation  for  2,600,000 
yards  30^''  44/40  8.20  gauze,  at  .lOJc  for  delivery  October,  November 
and  December.  We  doubt  if  contract  will  reach  you  mudhi  before 
the  1st  of  October,  so  we  are  not  considering  the  earlier  deliveries. 

"  The  file  of  the  Clothing  and  Equipage  Division  contains  a  pur- 
chase request  dated  September  18,  1918,  corresponding  in  quantity, 
price,  and  dates  of  delivery  to  the  data  in  the  above  letter.  There- 
after and  prior  to  October  16th  a  contract  containing  such  provisions 
was  forwarded  to  claimant  under  date  of  October  16, 1918.  The  con- 
tractor wrote  the  Clothing  and  Equipage  Division  as  follows : 

" '  We  have  your  telegram  of  the  14th  in  regard  to  contract  papers 
6447--A  requesting  that  same  be  forwarded  immediately.  We  are  re- 
turning these  papers  to  you  unsigned,  as  we  cannot  consistently  sign 

1  Claim  of  Lancaster  Cotton  Mills  involved  the  same  facts  and  circamstances  and  is 
decided  with  the  Instant  case. 
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same  oontaining  the  clause  ^  Laws  and  restrictioDS  relative  to  labor.'' 
This  is  not  in  accordance  with  our  State  laws,  and  should  we  decline 
to  give  young  people  between  the  ages  of  fourteen  and  sixteen  years 
regular  employment,  they  and  their  families  would  move  to  mills  not 
on  Government  work,  and  as  the  shortage  of  labor  is  a  very  serious 
question  at  this  time  we  feel  it  would  be  an  injustice  not  only  to 
ourselves  but  to  the  Oovemment  should  we  undertake  to  carry  out 
this  policy,  as  losing  anv  additional  help  would  cause  us  loss  of 
production,  and  it  would  be  hard  for  us  to  regain  help  if  we  insisted 
that  we  could  not  wori(  people  between  fouH;een  and  sixteen  years 
regularly. 

^ '  It  is  our  desire  to  cooperate  with  the  Government  in  every  way 
possible,  but  we  think  that  this,  as  above  explained,  would  work  a 
nardship  not  only  on  us  but  also  on  the  Oovemment. 

""  ^  We  trust,  under  the  circumstances,  you  will  strike  out  this  clause 
and  return  the  papers  to  us  for  si^ature.' 

^^  In  the  case  of  the  Cannon  Mills  the  facts  are  substantially  the 
same,  except  that  in  returning  the  contract  under  date  of  November 
1, 1918,  the  contractor  states: 

^^^We  beg  to  return  herewith  all  the  papers  in  connection  with 
contract  #y149-A,  and  refer  you  to  our  letter  of  October  24th,  in 
which  we  advised  *  *  *  that  the  Cannon  ManufactOrin^  Com- 
pany could  not  accept  the  contracts  unless  there  was  elimioated  clause 
15,  also  the  clause  headed  ^^  Laws  and  restrictions  relative  to  labor. 


'^ '  The  amended  contracts  have  not  yet  reached  us,  and  meanwhile 
Oovemment  bills  of  lading,  etc.,  have  been  sent  to  Cannon  Manufac- 
turing Companjjr  with  information  that  the  towels  are  badly  needed. 
A  large  part  of  the  merchandise  is  on  hand  or  is  rapidly  accumulat- 
ing, but  you  will,  of  course,  realize  that  we  cannot  make  shipment 
until  we  receive  contracts.' 

"  In  the  above  and  in  similar  cases  it  does  not  appear  that  the  Gov- 
ernment agreed  to  eliminate  the  objectionable  clauses  or  that  the 
claimant  agreed  to  accept  contract  containing  them.  It  does,  how- 
ever, appear  that  prior  to  the  armistice  material  was  purchased  and 
manufacture  begun  of  the  articles  covered  by  the  contracts.^' 

2.  Assuming  that  the  above  are  all  of  the  facts  in  these  cases  and 
that  there  are  no  surrounding  circumstances  which  would  modify  our 
judgment,  we  will  examine  the  same  with  a  view  to  determining 
whether  there  is  an  agreofnent,  expressed  or  implied.  By  the  terms 
of  the  act  of  March  2,  referred  to  above,  the  Secretary  of  War  is 
authorized  to  adjust,  pay,  or  discharge  agreements,  expressed  or  im- 
plied, which  have  not  been  executed  in  a  manner  prescribed  by  law 
and  which  have  been  entered  into  in  good  faith,  prior  to  November 
12,  1918,  for  the  purposes  set  out  in  said  act,  when  such  agreements 
have  been  performed  in  whole  or  in  part,  or  expenditures  have  been 
made  or  obligations  incurred  upon  the  faith  of  the  same  prior  to 
November  12,  1918. 

3.  It  is  obvious  from  a  reading  of  the  statement  of  facts  above  that 
in  neither  one  of  these  cases  has  there  been  a  contract  regularly 
executed  in  the  maimer  prescribed  by  law.    It  remains  to  be  deter- 
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mined,  therefore,  whether  the  facts  in  either  case  constitute  an  agree- 
ment, either  expressed  or  implied,  within  the  meaning  of  the  Dent 
bill. 

4.  It  is  generally  accepted  that  an  offer  of  terms  on  the  one  side 
and  assent  to  or  acceptance  of  those  terms  on  the  other  communicated 
between  the  parties  is  the  essential  element  of  every  agreement,  or,  as 
it  is  sometimes  stated,  in  order  that  there  may  be  an  agreement  bind- 
ing in  the  law  there  must  be  a  meeting  of  the  minds  on  all  essential 
details  thereof.  Not  only  must  there  be  an  offer,  but  the  contract  is 
not  complete  until  the  offer  has  been  accepted  unconditionally,  and 
the  party  making  the  offer  is  not  bound  by  a  conditional  acceptance. 
The  acceptance  must  not  vary  from  the  proposal,  either  by  way  of 
omission  or  alteration.    (1  Elliott  on  Contracts,  sees.  24-39.) 

5.  In  the  case  of  the  Lancaster  Cotton  Mills,  when  the  contract  was 
presented  for  the  signature  of  the  claimant,  that  company  refused  to 
sign  the  same  until  and  unless  the  clause  relating  to  ''laws  and  re- 
strictions relative  to  labor"  was  stricken  out,  and  the  draft  of  the 
contract  was  returned  to  the  Clothing  and  Equipage  Division  un- 
signed with  the  request  that  the  clause  be  stricken  out  find  papers 
returned  for  signature. 

6.  In  the  case  of  the  Cannon  Mills  the  draft  of  the  contract  was 
returned  and  the  Clothing  and  Equipage  Division  was  twice  advised 
by  letter  "  that  the  Cannon  Manufacturing  Co.  could  not  accept  the 
contract  unless  there  was  eliminated  clause  15,  also  the  clause  ''  laws 
and  restrictions  relative  to  labor."    The  letter  continues : 

''  The  amended  contracts  have  not  yet  reached  us,  and  meanwhile 
Government  bills  of  lading,  etc.,  have  been  sent  to  Cannon  Manu- 
facturing Company  with  information  that  the  towels  are  badly 
needed.  A  large  part  of  the  merchandise  is  on  hand  or  is  rapidly 
accumulating,  but  you  will,  of  course,  realize  that  we  can  not  make 
shipment  until  we  receive  contracts." 

7.  In  both  of  these  cases,  therefore,  it  is  clear  that  there  was  no 
meeting  of  the  minds  on  essential  features  of  these  contracts.  There 
was  no  unconditional  acceptance  of  the  Government's  offer.  The  con- 
tractors refused  to  be  bound  by  the  covenant  that  the  contractor  in 
performing  his  contract  should  comply  with  the  laws  of  the  State 
where  the  labor  was  to  be  performed  and  should  agree  not  to  employ 
any  minor  under  the  age  of  14  nor  permit  any  minor  between  the  ages 
of  14  and  16  to  work  more  than  eight  hours  a  day  nor  should  the  con- 
tractor employ  convict  labor.  As  the  contracts  were  not  binding  upon 
the  contractors  and  they  refused  to  recognize  that  there  was  any  obli- 
gation upon  them,  reciprocally  the  contracts  laid  no  burden  upon  the 
Government,  and  therefore,  in  our  opinion,  the  facts  related  above  do 
not  constitute  an  agreement  within  the  meaning  of  the  Dent  bill. 

Col.  Lehman,  Lieut.  Col.  Malone,  and  Lieut.  Col.  Hamilton  con- 
curring. 


Case  No.  36. 

In  re  COHTBACT  WITH  THE  CLOYEB  WORSTED  KILLS  FOB  VNITOBir 

CLOTH. 

1.  COHTBACTS— LOSS  INCUBBED  BY  ICAHTIFACTirBEBS  FOB  PUBPOSE  OF 
PEBFOBIONG  A  COHTBACT  SUBSEQUEHTLT  CANCELED— COXPEH- 
8ATI0N  FOB. — A  contractor  who,  in  reliance  on  hit  contract  with  the 
Government,  incurs  an  ohligration  for  materlalt  necegsary  for  the  per- 
formance of  his  contract  is  entitled  to  be  relieved  of  snoh  liability 
npon  cancellation  of  said  G-ovemment  contract,  dne  allowance  being 
made  for  the  material,  if  any,  which  he  may  be  entitled  to  receive  on 
the  payment  of  any  sum  to  snch  contractor's  vender. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board,  May  15, 
1919. 

FINDINGS  OF  FACT. 

1.  That  on  or  about  October  29, 1918,  Herbert  Lawton,  president  of 
the  Clover  Worsted  Mills,  of  50  Congress  Street,  Boston,  Mass.,  had 
a  conversation  with  Mr.  N.  B.  K.  Brooks,  chief  of  the  yam  section, 
wool  top  and  yarn  branch.  Clothing  and  Equipage  Division,  at  the 
New  York  office  of  the  Quartermaster  .General,  at  which  time,  accord- 
ing  to  the  testimony  of  the  claimant  and  of  Mr.  Brooks,  an  order  was 
placed  with  the  claimant  for  the  manufacture  of  15,000  yards  of 
officers'  uniform  cloth  from  yarn,  the  wool  for  which  was  to  be  sup- 
plied by  the  Government,  and  the  price  to  be  paid  to  the  claimant  for 
this  material  was  fixed  at  $3.40  per  yard,  net.  The  material  was  to 
be  delivered  on  or  before  February  1,  1918. 

2.  Mr.  Claude  H.  Ketchum,  formerly  a  captain  in  the  Quarter- 
master Corps,  stationed  at  the  Quartermaster  (General's  office  in  New 
York,  testifies  in  confirmation  of  the  above  that  upon  the  verbal  state- 
ment of  Mr.  Brooks  and  Mr.  Brooks  Stevens,  the  acting  chief  of  the 
woolen  branch,  a  contract  for  the  production  of  this  material  had  been 
issued  to  the  claimant,  he  made  an  allotment  of  17,500  pounds  of  wool 
to  the  Passaic  Worsted  Spinning  Mills,  with  which  to  make  the  yam 
ordered  by  the  claimant  for  the  production  of  the  cloth.  An  official 
allotment  memorandum  was  issued  to  the  Government  wool  dis- 
tributers in  confirmation  of  the  above.  Under  date  of  November  4 
the  office  of  the  Quartermaster  General  wrote  to  the  claimant,  and 
referring  to  the  conversation  asked  for  a  confirmation  thereof  and  a 
statement  as  to  when  deliveries  would  start,  price  agreed  upon,  etc. 
Under  date  of  December  11  the  Purchase,  Storage  and  Traffic  Divi- 
sion advised  the  claimant  that  a  formal  order  covering  the  above 
would  be  forwarded  shortly. 
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3.  Prior  to  the  first  delivery  date,  and  before  any  of  the  yam 
ordered  for  the  production  of  this  material  had  been  put  into  process, 
Capt.  Abbott  Stevens,  of  the  25one  Supply  Office  in  Boston,  advised 
the  claimant  that  as  the  material  was  no  longer  required,  manufac- 
ture should  be  terminated  at  once. 

4.  Immediately  upon  making  the  agreement  above  described  on 
October  29,  1918,  and  in  reliance  thereon,  the  claimant  placed  an 
order  with  the  Passaic  Worsted  Spinning  Co.  for  13,000  pounds  of 
yam  at  $3.25  per  pound. 

DECISION. 

1.  A  contract  in  terms  as  described  above  was  actually  made  be- 
tween the  Government  and  the  claimant  on  or  about  October  29, 1918. 

2.  In  reliance  thereon  the  claimant,  in  good  faith,  incurred  an  obli- 
gation to  the  Passaic  Worsted  Spinning  Co.  for  component  materials; 
he  is  entitled  to  be  relieved  of  his  present  liability  thereunder,  due 
allowance  being  made  for  the  material,  if  any,  which  he  may  be  en- 
titled to  receive  on  the  payment  of  any  sum  to  that  company. 

Col.  Gamett,  Col.  Lehman,  and  Lieut.  Col.  Malone,  concurring. 


Case  No.  16-B. 

In  re  TEE  CLADC  OF  THE  BTAUDLSY  SKID  CHAIN  GO. 

1.  GOHTBACTS— C0KPEN8ATI0N  OF  XAKlTFACTTmBB  FOB  EXPEH8ES  IV- 
GVBBED  IN  PBEPABING  TO  FILL  AN  EXPECTED  OBBEB.— Where  it 
It  clear  tliat  no  deilnlte  order  was  girtn  to  the  Company,  nor  was  it 
authorized  to  procure  materiali  in  contemplation  of  tnoh  order,  a  Com- 
pany which  pnrchatei  materiali  to  manufacture  goodt  in  anticipation  of 
a  OoYemment  order  is  not  entitled  to  compeniation  for  Iobi  incurred  in 
to  doing  although  it  appears  that  oillcert  of  the  Oovernment  strongly 
intimated  to  the  Company  that  such  an  order  would  be  placed  with  it, 
and  no  valid  reason  appears  to  account  for  the  order  having  been  with- 
held. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board,  May  19, 

1919. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  or  about  February  8,  1918,  this  company  submitted  a  bid 
on  the  manufacture  of  3,000  auto  skid  chains.  This  bid,  if  not 
actually  the  lowest,  was  the  lowest  on  any  chain  of  acceptable  de- 
sign. Lieut.  John  Weber,  who  at  that  time  appears  to  have  had 
charge  of  design  and  specifications  and  on  whose  approval  of  such 
features  awards  were  made,  informed  this  company  that  he  was 
preparing  specifications  for  an  order  for  8,000  of  these  chains,  the 
purchase  of  which  he  would  recommend. 

2.  At  about  this  time  the  responsibility  for  design,  etc.,  was  trans- 
ferred and  the  company  was  asked  to  submit  their  production  to 
tests  to  be  made  at  Rock  Island  Arsenal  in  competition  with  Prest- 
0-Grip  and  Weed  chains  and  at  Camp  Laurel,  Md.  The  report  of 
the  test  at  the  arsenal  favored  the  Standley  chains.  The  officers  ob- 
serving and  conducting  the  test  at  Laurel  appear  to  have  been  satis- 
fied, but  the  representative  of  the  design  organization  of  the  Motor 
Transport  Corps  expressed  himself  in  a  manner  strongly  indicating 
an  undue  prejudice. 

3.  In  view  of  being  low  bidder  and  the  contemplated  recommenda- 
tion of  design  by  Lieut.  Weber  and  the  approval  of  this  chain  upon 
the  tests,  there  appears  to  have  been  no  doubt  but  that  an  order  for 
these  chains  would  issue  and  the  company  thereupon  purchased  the 
component  materials  required  for  the  manufacture  of  3,000  chains. 

4.  There  are  several  suggestions  in  the  case,  some  of  which  have 
been  confirmed  by  the  Department  of  Justice,  indicating  that  this 
company  was  unfairly  discriminated  against  by  a  Government  em- 
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ployee  whose  relations  with  the  successful  competitor  have  aroused 
suspicion.  It  was  this  employee  who  expressed  undue  prejudice  at 
the  Laurel  test,  and  he  subsequently  stated  that  it  was  against  the 
policy  of  the  Government  to  purchase  patented  articles  and  th|it  no 
chains  would  be  bought  from  this  company  unless  they  relinquished 
their  patent  rights  to  the  public  and  permitted  manufacture  under 
the  patents  by  competitors. 

5.  This  company  had  previously  furnished  satisfactory  chains  to 
the  Army  on  orders  from  the  central  department,  Signal  Corps,  etc. 

DECISION. 

1.  While  it  appears  that  officers  of  the  Government  strongly  inti- 
mated to  this  company  that  such  an  order  would  be  placed  with  it, 
and  no  valid  reason  appears  to  account  for  the  order  having  been 
withheld,  it  is  clear  that  no  definite  order,  verbal  or  otherwise,  was 
actually  given  to  the  company  nor  was  it  authorized  to  procure 
component  materials  in  contemplation  of  such  an  order,  and  the  de- 
cision of  this  board  is  rendered  accordingly. 

Col.  Garnett,  Col.  Lehman,  and  Lieut.  Col.  Malone  concurring. 

decision  of  the  secretary  of  war  on  appeal. 

War  Department, 
Washington^  June  5, 1919. 

1.  On  or  about  February  8,  1918,  this  company  submitted  a  bid 
to  the  War  Department  for  the  manufacture  of  3,000  auto  skid 
chains.  This  bid  was  the  lowest  on  chains  of  acceptable  desi^. 
Lieut.  John  Weber,  the  officer  to  whom  the  bid  was  submitted,  in- 
formed the  company  that  he  was  preparing  specifications  for  an 
order  for  3,000  of  these  chains,  the  purchase  oiwhich  he  would  recom- 
mend. SuDsequently  the  company  was  asked  to  submit  their  product 
to  tests  at  Bock  Island  Arsenal  in  competition  with  other  chains.  The 
report  of  the  test  at  the  arsenal  was  satisfactory. 

2.  In  reliance  upon  their  low  bid,  the  approval  of  their  chain  upon 
the  test  at  the  arsenal,  and  the  contemplated  recommendation  of  de- 
sign by  Lieut.  Weber,  the  company  thereupon  purchased  the  compo- 
nent materials  required  for  the  manufacture  of  3,000  chains.  No 
contract  was  thereafter  placed  with  this  company  for  chains.  The 
contracts  were  placed  with  its  competitors.  No  complaint  was  made 
by  the  company  until  after  the  signing  of  the  armistice. 

8.  There  is  no  evidence  that  any  order,  verbal  or  otherwise,  formal 
or  informal,  was  actually  given  to  the  company  by  any  official  of  the 
War  Department,^  nor  was  the  company  authorized  to  procure  com- 
ponent materials  in  contemplation  of  such  an  order.  The  Findings 
of  Fact  and  the  Decision  of  the  Board  of  Contract  Adjustment  are 
affirmed. 

Newtton  D.  Baker, 

Secretary  of  War. 


Case  No.  17. 

In  re.COHTBACT  WITH  THE  CAHTOH  SHSBT  STEEL  CO.,  BBPBEBBHTED  XH 
THIS  PBOCEEBnrO  BY  THE  HYDBATrUO  PBE8SED  STEEL  CO.,  OV 
CLEVELAHD,  OHIO,  OWHEB,  FOB  COBBTTOATED  STEEL  SHEETS. 

1.  CONTBACTS— TENTATIVE  PBICE  STTEJECT  TO  BEYISIOH— EPPECT  OF. — 
A  contract  between  the  OoTemment  and  a  manufaotnrer  for  the  imme- 
diate deliTcry  of  galTanized  steel  sheets  at  a  price  of  f8.30  per  100 
pounds  qnalifled  by  a  provision  immediately  following  which  provided: 
**  The  above  prices  are  subject  to  revision  by  the  Pederal  Trade  Commis- 
sion or  other  Oovemment  body,"  renders  the  stipulated  price  merely  ten- 
tative and  subject  to  revision  either  before  or  after  delivery  of  the  goods. 

%  SAKE— IHTEBHAL  COKDITIONS  OP  A  XAHTrPACTUBEB  AS  AFPECTIHa 
COKSTBVCTIOK  OP  CONTBACT. — The  internal  conditions  of  one  manu- 
facturing plant  oan  not  Justify  a  diiferent  construction  of  the  same  pro- 
vision in  Identical  contracts.  Where  a  Oovemment  order  contains  terms 
unacceptable  to  a  manufacturer  he  has  the  choice  of  either  accepting  the 
order  with  the  provision  referred  to  or  to  reject  it,  but  having  accepted 
the  order  the  manufacturer  can  not  seek  to  have  a  clause  of  the  con- 
tract set  aside  because  of  internal  conditions  in  the  manufacturing  plant 
which  causes  loss  to  him  as  a  result  of  the  operation  of  the  above-men- 
tioned provision  combined  with  the  internal  conditions  of  the  contract- 
or's plant. 

3.  WOBDS  AHB  PHBASES— <<  BEYISION  BY  THE  PEBEBAL  TBABE  001008- 

SION — WHAT  CONSTITITTES. — Where  it  appears  that  prior  to  the  date 
of  the  contract  In  question  the  Pederal  Trade  Commission  was  engaged 
in  gathering  data  and  making  Investigations  dealing  with  the  cost  of 
production  of  steel,  and  other  products  and  that  since  the  date  of  the 
contract  as  a  result  of  conferences  held  by  the  representatives  of  the 
Oovemment  and  the  Committee  of  the  American  Wire  and  Steel  Indus- 
tries, and  as  a  result  of  the  work  of  the  Pederal  Trade  Commission  the 
War  Industries  Board  by  agreement  with  the  principal  steel  Industries  of 
the  TTnited  States  fixed  the  price  on  steel  articles,  including  the  steel 
contemplated  by  the  above  contract,  such  action  constitutes  a  revision 
of  the  tentative  price  agreed  on  in  the  contract  above  mentioned  within 
the  meaning  of  the  provision:  "The  above  prices  are  subject  to  revision 
by  the  Pederal  Trade  Commission  or  other  Oovemment  body." 

4.  WOBBS  AHB  PHBASES— "  HOCEBIATE  BELIVEBY."— TTnder  a   contract 

providing  for  "  immediate  delivery  "  delivery  may  be  made  on  the  date 
of  acceptance  of  the  contract. 

Col.  Gamett,  writing  the  opinion  of  the  Board,  May  21,  1919. 

FINDINGS  or  FACT. 

1.  Sometime  in   September,  1917,  the  genejiul  engineer  depot, 

United  States  Army,  under  requisition  No.  5012,  gave  orders  for 

about  5,000  tons  corrugated  galvanized  steel  sheets.    These  orders 

seem  originaUy  to  have  been  placed  with  the  United  States  Steel 
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Products  Co.,  but  were  brought  back  to  the  depot  by  a  representative 
of  said  company  and  were  distributed  as  follows : 

No.  7561,  with  the  Newport  Boiling  Mills  Co.,  for  400  tons. 

No.  7662,  with  the  Apollo  Steel  Co.,  for  600  tons. 

No.  7668,  with  the  Stark  EoUing  Mill  Co.,  for  2,060  tons. 

No.  7564,  with  the  Trumbull  Steel  Co.,  for  1,000  tons. 

No.  7565,  with  the  Canton  Sheet  Steel  Co.,  for  500  tons. 

No.  7582,  with  the  United  States  Steel  Products  Co.,  for  600  tons. 

The  above  orders  were  all  dated  September  21,  1917.  On  October 
24, 1917,  orders  were  given  to  the  following  companies : 

No.  9902,  with  the  Trumbull  Steel  Co.,  for  1,000  tons. 

No.  9905,  with  the  Newport  Soiling  Mills  Co.,  for  1,500  tons. 

No.  9907,  with  the  Apollo  Steel  Co.,  for  1,000  tons. 

No.  9908,  with  the  Stark  Boiling  Mill  Co.,  for  4,247  tons. 

Both  setS'of  orders  were  for  "immediate  delivery,"  and  the  order 
in  the  case  of  the  Canton  Sheet  Steel  Co.,  the  petitioner  herein,  was 
as  follows : 

"500  tons  corrugated  galvanized  steel  sheets,  2i"  corrugations, 
27^''  wide  x  120"  long,  22  U.  S.  standard  gauge,  bundled  and  banded, 
per  100  pounds,  $8.30." 

Immediately  under  the  above  price  occurred  the  following  lan- 
guage: 

"The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body." 

2.  The  order  was  accepted  by  the  Canton  Sheet  Steel  Co.  and  ship- 
ments were  made  beginning  October  23  and  ending  November  5, 1917, 
completing  the  full  order  for  500  tons.  Payments  were  received  by 
the  company  as  shipments  were  made,  and  the  Government  settled 
for  the  500  tons  in  accordance  with  the  terms  of  the  contract  at  the 
price  of  $8.30  per  hundred  pounds,  taking  advantage,  however,  of  the 
cash  discounts  allowed  by  the  company. 

3.  One  day  after  the  last  shipment  was  made  by  the  Canton  Sheet 
Steel  Co.,  to  wit,  on  November  6, 1917,  the  President  by  proclamation 
fixed  the  price  of  a  group  of  steel  commodities,  including  galvanized 
steel  sheets,  such  as  were  specified  in  the  above  order.  The  price  fixed 
was  $5.85  per  hundred  pounds,  f .  o.  b.  factory.  The  proclamation  of 
the  President  was  made  under  the  following  circumstances :  During 
the  summer  of  1917  the  Federal  Trade  Commission  was  engaged  in 
gathering  data  and  making  investigations  dealing  with  the  cost  of 
production  of  steel  and  other  products.  On  July  12, 1917,  the  Secre- 
tary of  War  issued  a  statement  as  to  the  result  of  a  conference  be- 
tween the  committee  of  the  American  Iron  and  Steel  Institute  and 
the  Secretary  of  War,  the  Secretary  of  the  Navy,  the  Chairman  of 
the  Shipping  Board,  and  Mr.  Barudi,  in  regard  to  the  demands  upon 
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the  steel  industry  of  the  country  for  supplies  of  various  steel  prod- 
ucts for  carrying  on  the  war.    Part  of  this  statement  is  as  follows: 

"  The  price  to  be  paid  for  the  iron  and  steel  products  furnished  was 
left  to  be  determined  after  the  inquiry  by  the  Federal  Trade  Conmiis- 
sion  is  completed."  (See  Maximum  Prices  on  Iron  and  Steel  Prod- 
ucts, issued  by  the  American  Iron  and  Steel  Institute,  August,  1918, 
p.  7.) 

On  September  8, 1917,  there  was  submitted  to  the  President  a  sum- 
mary of  the  cost  of  production  of  steel  products  covering  the  year 
1916  and  several  months  of  the  year  1917.  This  Eeport  of  the  Fed- 
eral Trade  Commission  made  upon  the  direction  of  the  President  of 
the  United  States  on  Costs  of  Iron  Ore,  Coke,  Pig  Iron,  Steel  and 
Certain  Steel  Products,  is  now  a  part  of  the  reports  of  the  War  In- 
dustries Board. 

On  September  19,  1917,  a  communication  to  the  President  from 
the  War  Industries  Board  states  that — 

"The  prices  submitted  are  tentative  and  are  to  be  fixed  later  in 
conference  with  the  steel  manufacturers." 

The  minutes  of  the  meeting  of  the  War  Industries  Board  on  Sep- 
tember 25, 1917,  show  that  the  prices  submitted  were  accepted  by  the 
representatives  of  the  industries  subject  to  revision  on  January  1, 
1918. 

4.  The  minutes  of  the  meeting  of  the  War  Industries  Board  on 
November  1, 1917,  show  that  at  that  meeting  the  price  for  the  corru- 
gated steel  in  question  was  fixed  to  take  effect  November  5, 1917.  On 
November  5,  1917,  the  Committee  on  Public  Information  made  the 
following  announcement: 

"The  President  has  approved  an  agreement  made  by  the  War 
Industries  Board  with  the  principal  steel  industries  of  the  United 
States,  fixing  maximum  prices,  subject  to  revision  Jan.  1,  1918, 
on  certain  steel  articles,  as  follows : 

******* 

"  No.  28  galvanized  sheets,  f .  o.  b.  Pittsburgh,  $6.25." 
The  price  fixed  for  No.  28  galvanized  sheets  made  the  fixed  price 
for  the  steel  sheets  specified  in  this  case  $5.85  per  hundred  poimds. 

5.  After  the  fixing  of  the  price  aforesaid  the  general  engineer 
depot,  through  G.  E.  M.  Earle  Wheeler,  on  November  27, 1917,  wrote 
to  the  Canton  Sheet  Steel  Co.,  calling  attention  to  the  provision  of 
the  order  relating  to  a  revision  of  prices  and  requesting  that  the  ma- 
terial should  be  billed  at  $5.85  per  hundred  pounds  (Transcript,  p. 
60) ;  and  later  the  depot  wrote  a  letter  to  the  Canton  Sheet  Steel  Co., 
dated  December  3,  1917  (Transcript,  p.  62) ,  calling  attention  to  the 
fact  that  the  order  mentioned  had  been  paid  for  complete  and  re- 
questing that  a  reimbursement  be  made  by  the  company  for  the 
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^  difference  between  the  price  of  $8.30  per  100  poimds  and  the  Grov- 
emment  price  of  $5.85  on  the  number  of  pounds  already  paid  for." 
As  the  company  failed  to  comply  with  this  request  the  general  en- 
gineer depot,  in  settlement  for  other  orders  placed  with  said  com- 
pany, deducted  on  March  15, 1918,  a  part  of  the  amount  claimed  to 
be  due  the  Government,  stating  that  this  deduction  was  on  account 
of  the  price  revision  on  Order  No.  7565. 

6.  Subsequently,  against  its  protest,  the  company  was  required  by 
the  general  engineer  depot  to  remit  its  check  for  $4,608.69  to  cover 
the  balance  of  the  rebate  claimed  by  the  Government  on  accoimt  of 
the  reduction  of  price,  but  assurance  was  given  the  company  that 
this  would  not  prejudice  its  claim.    (Transcript,  p.  112.) 

7.  The  Newport  Boiling  Mills  Co.  delivered  most  of  its  products 
before  November  6,  1917,  but  made  two  deliveries  after  said  date. 
A  settlement  was  made  with  it  on  the  basis  of  $8.30  per  lOO  pounds, 
but  after  the  price  fixing  said  company  refunded  the  difference  be- 
tween the  $8.30  and  $5.85  per  100  pounds  without  protest.  The 
Apollo  Steel  Co.  delivered  all  of  its  500  tons  before  November  6, 
1917,  but  over  its  protest  has  refunded  the  difference  between  the 
price  of  $8.30  and  the  revised  price.  The  Stark  KoUing  Mills  Co. 
delivered  most  of  its  products  prior  to  November  6,  but  also  made 
deliveries  on  the  6th,  7th,  and  8th  of  November.  A  settlement  was 
made  with  said  company  on  the  basis  of  $5.85  per  100  pounds  with- 
out any  protest  on  the  part  of  said  company.  The  Trumbull  Steel 
Co.  delivered  a  portion  of  its  products  before  November  6  and  a 
large  portion  after  November  6,  1917.  Settlement  has  been  made 
with  said  company  on  the  basis  of  $5.85  per  100  pounds,  but  over  its 
protest.  The  United  States  Steel  Products  Co.  delivered  a  part  of 
its  products  before  and  part  after  November  6,  1917,  and  refunded 
the  diffeemce  between  the  tentative  price  and  the  fixed  price  without 
protest. 

8.  Having  failed  in  the  effort  to  recover  from  the  Government 
the  amount  of  said  rebate,  the  Canton  Steel  Co.  has  presented  this 
claim  through  the  owners  of  said  company,  the  Hydraulic  Pressed 
Steel  Co.,  asking  to  be  reimbursed  in  the  sum  of  $24,969.30  with 
interest  on  $20,465.61  from  March  15,  1918,  and  interest  on  $4,503.66 
from  November  1, 1918. 

DECISION. 

1.  The  question  raised  by  the  foregoing  facts  is  whether  the 
provisions  of  the  depot  order  that  the  prices  therein  named  were 
to  be  subject  to  revision  by  the  Federal  Trade  Commission  or  other 
Government  body  is  applicable  in  this  case,  and  authorized  the 
application  of  the  fixed  price  to  the  order,  when  the  goods  men- 
tioned in  the  order  were  shipped  by  the  contractor  on  the  day 
before  the  President  fixed  the  price  therefor.    The  grounds  upon 
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which  it  is  claimed  by  the  company  that  this  provision  of  the  con- 
tract is  not  applicable  in  this  case  are,  first,  that  the  price  was  fixed 
after  the  deliveries  had  been  made;  second,  that  this  company 
differed  from  other  companies  furnishing  corrugated  steel  to  the 
Government  in  that  this  company  was  not  a  producer  of  steel  and 
could  not  control  the  price  thereof  and  had  to  buy  steel  at  the  market 
price  and,  therefore,  would  be  required  to  sustain  a  loss  at  the  price 
fixed  by  Government;  and,  third,  that  the  price  was  not  retro- 
active and  that  it  was  not  intended  by  the  President  in  fixing  the 
price  to  make  the  same  retroactive.  (Transcript,  p.  28.)  We  will 
examine  each  of  these  contentions  in  its  order. 

2.  (a)  Does  the  pxvnjg  of  the  price  after  the  deUveries  have  been 
made  prevent  tlie  application  of  the  revised  price  to  such  deliveries  f 

It  must  be  remembered  that  the  order  was  given  for  "  irrKmedidfe 
delivery ^'^  and  the  provision  of  the  contract  to  be  construed  is — 

"The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body." 

There  is  no  time  fixed  by  the  contract  for  the  revision;  but  since 
the  order  was  given  for  "  immediate  delivery ^'^  delivery  might  have 
been  made  on  the  date  of  acceptance  of  the  contract.  It  is  clear 
that  the  time  for  the  revision  of  the  price  was  not  stipulated  to  be 
before  delivery,  but,  under  the  contract,  might  be  after  delivery. 
The  prices  which  were  subject  to  revision  were  the  prices  for  all 
goods  delivered  under  the  contract.  The  contract  does  not  make 
any  differentiation  between  the  price  of  goods  delivered  before  the 
revision  and  the  price  of  those  delivered  after  the  revision.  If  we 
were  to  construe  the  provision  of  the  contract  as  not  applying  to 
deliveries  made  before  revision,  but  applicable  to  deliveries  after 
revision,  we  would  have  to  read  into  the  provision  the  words  "  before 
delivery,"  and  then  the  contract  would  have  this  contradiction  in 
effect : 

"  This  contract  is  for  irmnediate  delivery,  but  the  prices  are  subject 
to  revision  before  immediate  delivery." 

Under  no  canon  of  construction  can  one  justify  the  application 
of  the  revised  price  to  goods,  delivered  aftei^  the  revision  and  hold  the 
revised  price  would  not  be  applicable  to  goods  delivered  under  the 
same  contract  before  revision.  As  we  have  seen  above,  the  five  other 
contractors  who  received  orders  on  the  same  date  (Sept.  81)  and 
on  identical  terms  have  accepted  settlement  on  the  basis  of  the 
revised  price,  both  for  goods  delivered  before  November  6  and  for 
goods  delivered  after  November  6,  some  of  them,  it  is  true,  under 
protest.  In  addition,  the  records  of  the  War  Department  show  that 
on  October  24  the  Apollo  Steel  Co.,  the  Stark  Rolling  Mill  Co.,  New- 
port  Rolling  Mill  Co.,  and  Trumbull  Steel  Co.  received  orders  aggre- 
gating over  7,500  tons  for  the  same  product  and  under  the  same  pro- 
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vision  as  to  price  revision,  and  that  settlement  has  been  made  on  the 
basis  of  the  fixed  price.  As  the  contracts  were  the  same  in  all  of 
these  cases,  they  must  all  stand  upon  the  same  basis  and  the  construc- 
tion of  the  contract  in  one  case  must  be  applicable  to  all. 

(b)  The  ifUemal  conditions  of  one  maaiufachiring  pUmt  can  not 
jusHfp  a  different  construction  of  the  same  provision  in  identical 
contracts. 

It  is  contended  that,  since  the  Canton  Steel  Co.  was  not  a  producer 
of  stml  and  could  not  control  the  price  thereof  and  had  to  go  into 
the  open  market  and  buy  its  steel  to  fill  this  order,  therefore  it  nmst 
stand  in  a  different  position  toward  the  Government  under  this  eon- 
tract  from  other  companies  accepting  simultaneous  orders  with  ex- 
actly the  same  provisions,  but  which  manufacture  their  own  steel, 
and  that  we  must  construe  the  provision  relating  to  the  revision  of 
prices  as  not  applicable  to  this  company.  When  this  order  was  re- 
ceived, this  company,  unlike  the  Apollo  Steel  Co.,  made  no  objection 
to  the  provision  relating  to  the  revision  of  the  price  on  the  contract. 
On  September  24,  1917,  G.  S.  Thomas,  manager  of  sales,  acknowl- 
edged the  order  with  thanks,  and  raised  a  question,  not  as  to  the  in- 
sertion of  the  provision  relating  to  the  revision  of  the  price,  but 
simply  as  to  what  was  meant  by  the  specification  '^  28  inches  wide.'' 
The  company  had  the  choice  of  either  accepting  the  order  with  the 
provision  referred  to  above  or  to  reject  it;  but,  having  accepted  the 
order,  it  caa  not  seek  to  have  a  clause  of  the  contract  set  aside  be- 
cause of  internal  conditions  in  the  company's  shop.  If  the  Govern- 
ment had  intended  to  differentiate  between  the  companies  that  pro- 
duced their  own  steel  and  those  that  did  not,  it  might  have  done  so 
by  making  different  contracts,  but  the  same  contract  was  given  to  both 
classes  of  companies,  and  there  is  no  canon  of  law  which  would  allow 
the  internal  conditions  of  a  contractor's  plant  to  affect  the  construc- 
tion and  application  of  an  unambiguous  clause  of  the  contract.  Since 
there  were  six  contractors,  with  six  contracts  identical  in  terms, 
providing  that  the  prices  therein  should  be  subject  to  a  revision  by 
the  Federal  Trade  Commission  or  other  Government  body,  then  it 
is  clear  that  if  the  price  has  been  revised  for  one  it  has  been  revised 
for  all.  If  no  action  has  been  taken  by  the  Federal  Trade  Commis- 
sion or  other  Government  body  which  is  applicable  in  one  contract, 
then  no  rule  of  construction  would  justify  holding  that  such  action 
has  been  taken  in  any  of  the  other  contracts. 

(c)  Has  the  Federal  Trade  Commdssion  or  other  Government  body 
revised  the  prices  set  out  in  the  contracts  wnder  requisition  No.  6012? 

It  is  clear  that  the  price  of  $8.30  per  100  pounds  contained  in  the 
six  contracts  given  on  September  21  and  in  the  four  contracts  made 
October  24  was  tentative,  and  it  was  contemplated  that  there  might  be 
a  revision  by  the  Federal  Trade  Conmiission  or  other  Government 
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body.  The  only  question  with  which  we  ai«  now  concerned  is  whether 
the  revision  which  was  contemplated  by  the  contracts  has  been  made. 
Since,  as  has  been  seen  above,  the  Federal  Trade  Conmiission  was  en* 
gaged  during  the  summer  of  1917  in  gathering  data  and  making  in- 
vestigations  dealing  with  the  cost  of  production  of  steel  and  other 
products,  and  since  on  July  12,  as  the  result  of  conferences  held  by  the 
representatives  of  the  Government  and  the  Committee  of  the  American 
Wire  and  Steel  Industries,  it  was  announced  that  the  prices  to  be  paid 
for  iron  and  steel  products  were  left  to  be  determined,  after  inquiry 
by  the  Federal  Trade  Commission,  it  can  not  be  doubted  that  the 
representatives  of  the  Government  making  this  contract  and  the  con- 
tractor accepting  the  same  with  the  language  quoted  above,  contracted 
with  reference  to  the  result  of  the  activities  of  the  Federal  Trade 
Commission,  which  were  so  well  known.  This  contract  was  clear 
and  unambiguous  in  terms.  The  price  of  $8.30  per  100  pounds  was 
merely  tentcetwe  and  was  subject  to  be  raised  or  lowered  by  the  action 
of  the  Federal  Trade  Commissioli  or  other  Government  body.  As  a 
result  of  the  work  of  the  Federal  Trade  Commission,  the  War  Indus- 
tries Board,  by  agreement  with  the  principal  steel  industries  of  the 
United  States,  fixed  the  price  on  steel  articles,  including  the  steel  con- 
templated by  the  above  contract.  Presumably  the  price  fixed  was  a 
fair  one,  since  it  was  accepted  by  the  representatives  of  the  steel 
industries ;  but  whether  it  was  a  fair  one  or  not  is  not  for  us  to  in- 
quire, unless  it  was  so  unfair  as  to  shock  the  conscience. «. 

It  is  not  a  question,  ais  suggested  by  the  contractor,  as  to  whether 
or  not  these  prices  are  retroactive  in  the  intention  of  the  War  In- 
dustries Board  or  the  President.  The  simple  question  is,  was  the 
action  taken  by  the  War  Industries  Board,  after  agreement  with  the 
principal  steel  industries  of  the  United  States  and  after  reports  by  the 
Federal  Trade  Commission  had  been  made  and  studied,  such  action 
as  was  contemplated  by  the  contract?  In  our  view,  when  the  Presi- 
dent approved  the  agreement  made  by  the  War  Industries  Board 
with  the  principal  steel  industries  of  the  United  States,  fixing  the 
maximum  prices  on  galvanized  steel  sheets,  this  was  the  action  con- 
templated by  the  contract,  and,  in  accepting  the  contract  with  this 
provision  therein,  the  Canton  Sheet  Steel  Co.  is  bound  to  accept  the 
burden  as  well  as  the  benefit  of  said  contract.  If  the  action  of  the 
War  Industries  Board  had  been  such  as  to  raise  the  pric^  above  that 
tentatively  fixed  in  the  contract,  surely  the  contractor  would  have 
been  entitled  to  the  benefit  thereof.  Then  in  our  view,  he  must  be 
subject  to  whatever  burden  was  laid  upon  him  as  a  result  of  the 
reduction  of  price. 

3.  We  lay  aside  the  suggestion,  that,  because  this  company  had 
received  payment  on  the  basis  of  $8.30  a  ton,  the  Government  was 
estopped,  in  making  settlements  under  other  contracts,  from  taking 
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into  account  the  excess  paid  to  this  company  in  the  present  contract. 
If  the  revised  price  had  exceeded  $8.80  surely  the  company  would 
have  had  a  valid  claim  against  the  United  States  for  such  excess  and 
this  would  have  been  in  response  to  the  provision  of  the  contract 
relating  to  revision  which  would  have  been  alive  and  binding  until 
settlement  had  been  made  in  accordance  therewith.  When  the  revised 
price  was  promulgated  and  settlement  had  been  made  on  the  basis  of 
$8.30  a  ton,  there  immediately  arose  a  valid  claim  under  this  contract 
on  the  part  of  the  Government  for  the  excess  paid  the  contractor  and 
the  Government  was  entitled  to  assert  this  claim  either  by  set-off  or 
by  suit  if  necessary. 

4.  In  the  dissenting  opinion  of  our  associate,  Col.  Lehman,  the 
position  is  taken  that  the  Government  should  not  insist  on  a  retro- 
active price  affecting  deliveries  already  made  without  insuring  to  the 
contractor  the  benefit  of  the  raw  material  or  a  component  price  on 
which  the  price  of  the  fabricated  article  was  based,  and  it  is  also 
argued  that  the  action  taken  by  the  War  Industries  Board,  after 
agreement  with  the  principal  steel  industries  of  the  United  States  and 
after  reports  by  the  Federal  Trade  Commission  had  been  made  and 
studied,  did  not  constitute  a  revision  by  a  Government  body  within 
the  meaning  of  this  contract,  but  that  the  revision  contemplated 
meant  a  revision  after  the  cost  covered  by  the  particular  contract 
itself  had  been  reviewed  and  studied  by  a  competent  authority.  The 
suggestion  is  also  made  that  because  the  Canton  Sheet  Steel  Ca^ 
unlike  some  of  the  other  contractors,  was  forced  to  go  into  the  open 
market  and  buy  its  steel  at  a  price  not  fixed  by  the  Government,  there- 
fore the  contract  should  be  construed  not  to  apply  to  this  company, 
and  it  is  recommended  in  the  dissenting  opinion  that  the  settlement 
should  be  made  on  the  basis  of  the  tentative  price  named  in  the  con- 
tract of  $8.30  per  hundredweight.  This  conclusion  is  based  on  two 
propositions,  to  neither  one  of  which  can  we  give  our  assent:  First, 
that  the  revision  contemplated  by  the  contract  has  never  taken  place ; 
and,  second,  that  even  if  such  revision  has  taken  place,  it  should  not 
apply  to  this  company,  since  it  is  a  different  position  from  other 
contractors  in  the  matter  of  procuring  steel.  Both  of  these  proposi- 
tions have  already  been  examined  in  this  opinion.  It  is  sufficient  to 
say,  as  to  the  first,  that  the  representatives  of  the  steel  industry,  in- 
cluding the  representatives  of  this  company,  were  well  acquainted 
with  the  activities  of  the  Federal  Trade  Commission,  and  the  action 
of  the  companies  in  the  nine  other  contracts  indicates  that  they  have 
accepted  the  action  of  the  War  Industries  Board,  after  inquiry  by 
the  Federal  Trade  Commission,  as  corresponding  to  the  revision  con- 
templated by  the  contract.  As  to  the  second  proposition,  the  rep- 
resentatives of  the  company  had  the  choice  of  accepting  this  contract 
with  the  provision  inserted  or  of  rejecting  the  same  upon  the  ground 
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that  they  had  already  procured  their  steel  in  the  open  market  at  a 
competitive  nonfixed  price  and  therefore  should  not  be  subjected  to 
a  revision  downward.  If  such  had  been  the  line  of  action  of  the 
company,  the  Government  would  then  have  had  an  opportunity  to 
aIlocat;e  this  order  to  a  company  furnishing  its  own  steel.  But  the 
petitioner  accepted  the  order  subject  to  the  revision  of  price  without 
protest,  and  surely  it  is  too  late  at  this  period  for  the  Government  to 
differentiate  between  contractors  filling  similar  orders  and  to  allow 
the  same  provision  to  be  interpreted  differently  on  account  of  the 
internal  conditions  of  the  companies,  not  disclosed  to  the  Government 
nor  made  a  part  of  the  contract. 

6.  Our  conclusion  therefore  is  that  since  by  its  very  terins  the  con- 
tract provided  that  the  price  of  $8.30  a  ton  was  tentative  and  subject 
to  revision  "  by  the  Federal  Trade  Commission  or  other  Government 
body,"  and  since,  as  was  contemplated  by  the  contract,  the  price  on 
corrugated,  galvanized  steel,  specified  in  this  contract,  was,  by  the  ac- 
tion of  a  Government  body,  revised  and  lowered  to  $5.85  a  ton,  the 
Government  was  authorized,  in  the  settlement  of  other  contracts 
with  the  Canton  Sheet  Steel  Co.,  to  deduct  the  excess  paid  in  this 
contract  of  $2.45  per  ton.  Therefore  the  Canton  Sheet  Steel  Co. 
is  not  entitled  to  be  reimbursed  for  the  amount  so  deducted. 

Lieut.  Col.  Malone  concurring;  Col.  Lehman  dissenting. 

DISSENTING  OPINION  BY  COL.  LEHMAN. 

I  beg  to  dissent  from  the  decision  of  my  associates  on  the  War 
Department  Board  of  Contract  Adjustment  in  the  case  of  the  Canton 
Sheet  Steel  Co.,  of  Canton,  Ohio,  for  the  following  reasons : 

Contract  was  dated  September  21,  1917,  and  last  deliveries  were 
made  on  November  5, 1917.  The  price  of  $6.85  per  hundred  poimds 
f .  o.  b.  factory  was  fixed  by  proclamation  of  the  President  on  No- 
vember 6,  1917,  after  all  deliveries  on  the  contract  had  been  com- 
pleted. The  main  component  of  the  corrugated  steel  covered  by  the 
contract  with  the  Canton  Sheet  Steel  Co.  is  rolled  steel.  The  con- 
tractor testified  that  he  paid  $91  a  ton  for  the  rolled  steel  used  in  the 
performance  of  his  contract.  When  the  price  of  corrugated  steel  was 
reduced  to  $5.85  a  hundred  pounds  the  price  of  rolled  steel  was  simul- 
taneously reduced  to  $51  a  ton.  It  would  appear  to  me,  therefore, 
that  the  price  of  $5.85  a  hundred  was  based  to  a  large  extent  on  the 
price  of  $51  a  ton  for  the  rolled  steel,  whereas  the  contractors  in  the 
performance  of  their  contract  were  forced  to  pay  the  market  price 
of  $91  a  ton. 

It  appears  to  me  inconceivable  that  the  Government  should  insist 
on  (1)  a  retroactive  price  affecting  deliveries  already  made,  without 
(2)  insuring  that  the  contractor  have  the  benefit  of  the.  raw  material 
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or  component  price  on  which  the  price  of  the  fabricated  article  was 
based. 

The  claimant  has  testified  that  his  shop  cost  in  the  performance 
of  the  contract  was  $6.49  per  hundred  pounds,  and  that  his  total 
cost,  including  his  overhead,  was  approximately  $6.79  a  hundred 
pounds.  The  price  fixed  by  proclamation  of  the  President  was  $5.85 
per  hundred  pounds.  Therefore  if  we  accept  the  figures  of  the  con- 
tractor, given  under  oath,  there  would  be  an  actual  loss  to  him  in 
the  performance  of  his  contract  of  96  cents  per  hundred  pounds  in 
spite  of  the  fact  that  he  made  all  deliveries  prior  to  the  date  on 
which  the  new  price  went  into  eflFect. 

To  insist  on  such  a  course  would,  in  my  opinion,  virtually  entail 
confiscation,  and  I  do  not  believe  that  either  law  or  equity  would 
sanction  an  act  of  the  Govemm^it  consummated  after  the  complete 
performance  of  the  contract  placing  on  the  contractor  the  burden  of 
an  absolute  loss. 

It  is  true  that  the  contract  with  the  Canton  Sheet  Steel  Co.  in- 
cludes the  following  provision : 

"  The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body." 

It  does  not  appear  to  me,  however,  that  the  proclamation  of  the 
President  of  the  United  States  or  action  by  the  price-fixing  com- 
mittee of  the  Council  of  National  Defense  constitutes  revision  by 
a  Government  body  unless  the  costs  covered  by  a  particular  contract 
were  in  themselves  reviewed  and,  having  been  found  unconscionably 
high,  were  reduced  by  competent  authority.  'This  does  not  seem  to 
have  been  done  in  this  instance.  The  costs  of  this  contractor  were 
never  examined,  and  the  fact  that  he  had  to  pay  market  prices  for 
his  raw  materials  and  was  not  able  to  obtain  a  reduction  in  those 
prices  after  the  proclamation  of  the  President,  dated  November  6, 
was  apparently  never  taken  into  account. 

Many  contracts,  both  in  the  War  Department  and  the  Navy  De- 
partment, bore  provisions  similar  to  the  one  quoted  above.  It  is 
my  belief,  however,  that  these  were  inserted  usually  under  circum- 
stances where  the  actual  cost  of  an  article  could  not  be  established 
at  the  time  of  the  signing  of  the  contract,  and  with  the  intent  that 
if,  after  an  investigation  of  the  actual  costs  to  the  contractor  of  a 
particular  article,  his  profits  were  found  to  be  unreasonable,  a 
change  in  price  could  be  made.  The  insertion  of  such  a  provision, 
however,  always  presupposed  an  investigation  of  costs  prior  to  the 
reduction  or  change  in  price. 

In  the  case  of  a  fixed  and  unalterable  price  between  the  contractor 
and  the  Government,  the  latter  is  not  in  any  way  concerned  with 
regard  to  the  profit  or  loss  made  by  the  contractor.     A  contract, 
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however,  based  on  a  price  arbitrarily  set  wholly  or  in  part  by  the 
Government  does,  in  my  opinion,  justify  the  contractor  in  expecting 
just  compensation.  A  price  set  by  the  Government  after  the  fact 
which  causes  the  contractor  actual  financial  loss  is  essentially  con- 
fiscation. When  the  Government  insists  that  a  contractor  furnish 
material  or  supplies  at  a  price  arbitrarily  fixed  by  it  after  the  per- 
formance of  the  contract,  it  to  all  intents  and  purposes  commandeers 
the  property.  It  is  a  well-fixed  rule  of  law  that  in  the  commandeer- 
ing of  property  by  the  Government  the  contractor  is  entitled  to 
just  compensation.  In  this  case,  if  the  contractor's  cost  is  $6.79,  as 
testified,  and  the  Government  reduces  the  price  from  $8.30  per 
hundred  to  $5.85  per  hundred,  not  only  will  the  contractor  receive 
no  compensation  but  he  will  suffer  a  positive  financial  loss. 

Other  contractors  having  similar  contracts  may  well  be  in  a  dif- 
ferent position  from  the  Canton  Sheet  Steel  Co.,  in  that  it  is  possible 
that  they  not  only  fabricated  the  corrugated  steel  but  handled  all  the 
prior  processes.  If  this  is  the  case,  it  is  probable  that  the  cost  of  the 
rolled  steel  used  by  them  in  the  manufacture  of  corrugated  steel  may 
have  come  well  within  the  price  of  $51  per  ton  set  by  the  proclama- 
tion of  the  President,  or  at  any  rate  sufficiently  low  to  have  permitted 
them  to  obtain  adequate  compensation  in  the  fabrication  of  corru- 
gated steel.  The  Canton  Sheet  Steel  Co.,  on  the  other  hand,  has  testi- 
fied that  it  paid  $91  per  ton  for  its  rolled  steel,  causing  the  cost  of  the 
fabricated  article  actually  to  be  higher  than  the  price  set  by  the 
President.  It  is  my  opinion  that  the  price  of  $5.85  per  hundred  was 
based  on  purchase  or  manufacture  of  rolled  steel  at  $51  per  ton, 
which  price,  as  I  have  stated  above,  was  fixed  at  the  same  time  as  the 
price  on  the  corrugated  steel. 

I  recommend,  therefore,  that  the  Canton  Sheet  Steel  Co.  be  reim- 
bursed on  all  shipments  made  prior  to  November  6,  1917,  against 
general  engineer  depot  order  No.  7565,  requisition  No.  5012,  dated 
September  21, 1917,  at  $8.30  per  hundredweight,  the  price  fixed  in  the 
order. 


Case  No.  17. 

BBHEABIHG. 

In  re  CLAZX  OF  THS  CAJTTOH  SHEET  STEEL  CO.,  BBPBESBNTED  BY  THE 

HYDBAiniO  PBESSED  STEEL  CO. 

1.  C0N8TBVCTI0N— "  BECISION  OB  THE  FEDEBAL  TBABE  COUaSSION  "— 
WHAT  CONBTITTTTEB. — ^Where  a  contract  contained  the  proyision  "  the 
above  prices  are  subject  to  revision  by  the  Federal  Trade  Commission 
or  other  Oovemment  body  "  and  where  the  contractor  purchased  raw  ma- 
terial for  manufacture  of  product  at  certain  prices  before  a  reduced 
price  was  fixed  by  the  War  Industries  Board  and  completed  delivery  of 
the  finished  product  after  which  a  lower  price  was  fixed  for  the  finished 
product  by  the  War  Industries  Board,  based  on  the  lower  price  fixed 
on  raw  material,  in  such  case  the  change  in  the  price  of  the  finished 
product  taken  under  the  contract  from  the  price  fixed  in  the  contract  to 
the  amount  later  fixed  by  the  War  Industries  Board  is  not  a  revision 
within  the  meaning  of  the  phrase  above  set  out. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  or  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  up  on  a  petition  for  rehearing  filed  by  the 
claimant  subsequent  to  the  decision  of  this  Board  (I,  these  Decisions, 
p.  .64)  on  an  appeal  from  the  decision  of  the  officer  in  charge  of  the 
general  engineering  depot,  Corps  of  Engineers,  United  States  Army, 
under  which  the  claimant  was  required  to  refund  to  the  Government 
$24,969.30.    It  is  convenient  to  restate  the  facts. 

2.  Under  date  of  September  21,  1917,  Brig.  Gen.  W.  H.  Rose, 
Corps  of  Engineers,  in  charge  of  the  general  engineering  depot, 
issued  formal  procurement  order  No.  7568  to  the  claimant  for  the 
manufacture  of  500  tons  of  corrugated  galvanized  steel  sheets,  2^-inch 
corrugations,  27J  inches  wide  by  120  inches  long.  The  procurement 
order  fixed  the  price  as  $8.30  per  hundred  pounds,  but  stipulated 
"  TJie  above  prices  aare  mbject  to  revision  by  the  Federal  Tirade  Oom^ 
mission  or  other  GoverMnent  hody?^ 

3.  It  does  not  appear  that  the  claimant  protested  against  the  re- 
vision clause  being  inserted  in  the  order  as  did  the  claimant  in  the 
Apollo  Steel  Co.,  Case  362  (I,  these  Decisions,  p. — ),  but  went 
into  the  market  and  purchased,  at  a  price  alleged  to  have  been  $91  a 
ton,  the  steel  bars  required  for  the  manufacture  of  galvanized-steel 
sheets  imder  this  procurement  order. 

4.  On  October  11,  1917,  the  War  Industries  Board,  Council  of 
National  Defense,  issued  a  statement  that  the  President  had  ap- 
proved the  price  of  $91  per  gross  ton,  effective  immediately,  for  steel 
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bars  such  as  were  required  for  the  performance  of  the  present  order, 
and  added :  '^  The  prices  enumerated  have  been  fixed  by  the  Presi- 
dent on  the  asswnaffuses  of  those  representing  the  steel  industry  that 
those  prices  equitably  adjust  the  relation  of  the  steel  interests  to 
each  otheTy  and  will  assist  them  in  fulfilling  their  obligations  to  give 
the  country  100  per  cent  production  at  not  to  exceed  the  prices  here- 
tofore announced." 

5.  Delivery  of  the  corrugated  iron  under  the  present  order  was 
completed  on  November  5, 1917.  In  due  course  payment  in  full  for 
this  material  at  $8.30  per  hundred  pounds  was  made  by  the  Govern- 
ment. 

6.  Under  date  of  November  6, 1917,  the  Official  Bulletin  published 
the  following: 

"The  President  has  approved  an  agreement  made  by  the  War  In- 
dustries Board  with  the  principal  steel  industries  of  the  United 
States,  fixing  maximum  prices,  subject  to  revision  January  1,  1918, 

on  certain  steel  articles  as  follows : 

«  *  «  *  «  *  * 

"  No.  28,  galvanized  sheets,  $6.26." 

On  page  10  of  the  record  in  the  present  case  it  is  shown  that  the 
fixed  price  of  $6.26  per  hundred  pounds  for  No.  20  galvanized  sheets 
was  a  base  price,  which,  when  applied  to  galvanized  sheets  of  the 
specifications  given  in  the  present  order,  was  subject  to  an  adjust- 
ment which  set  the  price  for  this  material  at  $5.85  per  hundred 
pounds. 

7.  Under  date  of  November  27, 1917,  the  following  letter  was  sent 
to  the  claimant : 

"Beferring  to  Government  order  7565,  requisition  5012,  dated 
September  21,  1917,  ♦  *  *  which  were  placed  at  a  price  of 
$8.30  per  100  lbs. 

"  This  price  was  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  body,  a  notification  of  which  appeared 
on  your  order ;  therefore  it  is  requested  that  you  arrange  to  bill  this 
material  at  the  present  fixed  Government  price  of  $5.85  per  100  lbs. 
net  f.  o.  b.  your  factory,  freight  to  be  equalized  with  Pittsburgh 
district." 

and  accordingly  the  claimant  repaid  to  the  Government  the  amount 
of  its  present  claim. 

ft 

DECISION. 

1.  The  question  presented  in  this  case  involves,  as  did  the  facts  in 
the  case  of  the  Apollo  Steel  Co.,  supra^  and  the  case  of  the  Newport 
Rolling  Mills  Co.  No.  497  (I,  these  Decision,  p.  649),  the  interpreta- 
tion of  the  provision  of  the  procurement  order  placed  with  the 
claimant :  "  The  above  prices  are  subject  to  revision  by  the  Federal 
Trade  Commission  or  other  Government  body." 
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2.  The  only  essential  difference  in  the  facts  of  the  three  cases  is 
that  in  the  Apollo  case  the  claimant,  in  accepting  the  procurement 
order  protested  against  the  insertion  of  the  clause  providing  for 
a  revision  of  the  price,  whereas  in  the  case  of  the  Newport  Rolling 
Mills  (I,  these  Decisions,  p.  649)  and  in  the  present  case  the  claim- 
ants did  not  so  protest.  The  present  claimant,  however,  protested 
against  making  a  refund  to  the  Government  of  money  paid  to  it 
for  the  material  delivered  at  $8.30  per  hundred  pounds.  Thto 
equities  in  this  case  are  identical  with  those  in  the  Apollo  and  the 
Newport  cases,  and  it  is  not  considered  that  the  failure  to  protest 
is  a  fatal  defect. 

3.  If  in  placing  the  order  the  Government  had  intended  to  pay 
a  price  subsequently  to  he  peed  for  this  material  by  the  Federal 
Trade  Commission  or  other  organization  of  the  Government,  and  it 
was  generally  known  at  the  time  that  a  study  of  the  cost  of  steel 
products  was  being  made  for  the  purpose  of  advising  the  President 
as  to  a  fair  and  just  price  for  the  Government  to  pay  for  such  ma- 
terial, a  provision  would  have  been  inserted  in  the  procurement 
order  to  the  effect  that  "  this  price  is  subject  to  increase  or  decrease 
to  conform  with  a  price  later  to  be  iiaoed  for  this  material." 

4.  The  language  chosen  by  the  Government  ^^  The  above  prices  are 
subject  to  revision  by  the  Federal  Trade  Commission  or  other  Gov- 
ernment body''  clearly  contemplates  cm  eqwUahle  adjustment  at 
revision;  a  revision  which  would  have  taken  into  consideration  the 
cost  of  component  materials  used  and  the  cost  of  manufacture.  The 
Government  certainly  did  not  intend,  nor  did  it  have  the  power,  to 
direct  the  claimant  to  manufacture  this  material  and  to  sell  it  to  the 
Government  at  a  loss.  It  was  well  known  that  a  Government  agency 
was  studying  the  costs  of  manufacture  of  various  steel  products 
and  that  prices  would  be  fixed  by  the  President  at  which  these  com- 
modities and  their  basic  components  would  be  traded  in  by  the  public 
and  purchased  by  the  Government.  The  word  "provision"  was 
used  80  that  the  price  to  be  paid  for  this  material  could  be  increased 
or  decreased  accordingly  as  the  raw  material  custudtly  used  in  the 
manufacture  of  the  galvanized  sheets,  cost  the  present  claimant  less 
or  more  than  the  cost  figure  originally  used  in  establishing  the  price 
of  $8.30  per  hundred  pounds.  Thus  if  the  President  had  announced 
the  price  of  steel  bars  at  a  date  sufficiently  early  for  the  present 
claimant  to  have  procured  the  bars  actually  used  in  the  manufacture 
of  the  galvanized  sheets  covered  by  this  order,  at  a  price  below 
that  contemplated  when  the  $8.80  price  was  fixed,  then  the  price 
named  in  the  procurement  order  would  properly  be  subject  to  re- 
vision downward.  The  provisions  of  the  national  defense  act  ap- 
proved June  8,  1916,  which  gave  to  the  Secretary  of  War  broad 
powers  to  commandeer  existing  material  and  to  compel  the  manu- 
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facture  of  material  provides  that  in  all  cases  the  Grovemment  will 
pay  ^  a  fair  and  just  ^  price  therefor.  Even  under  that  act  the  Sec- 
retary of  War  can  not  take  material  from  individuals  at  a  confis- 
catory price. 

6.  Upon  this  reasoning  the  Board  is  of  the  opinion  that  in  the 
earlier  view  as  expressed  in  tiiis  case  it  was  in  error  and  that  the 
action  of  the  President  in  fixing  the  price  of  this  material  at  $5.85 
per  hundred  pounds  was  not  such  a  revision  as  was  contemplated 
when  the  Government  inserted  in  procurement  order  No.  7565  the 
provision  ^  The  above  prices  are  subject  to  revision  by  the  Federal 
Trade  Commission  or  other  Government  body.''  In  the  absence  of 
a  revision  as  so  contemplated  it  is  the  opinion  of  this  Board  that 
the  claimant  is  entitled  to  a  sum  equal  to  the  difference  betwe^i 
$8.30  per  hundred  pounds  for  the  material  delivered  and  accepted 
by  the  Grovemment  under  this  order  and  such  moneys  as  have 
already  been  paid  to  it  on  account  of  the  purdtiase  of  this  material. 

DisposrrioN. 

1.  The  War  Department  Board  of  Contracts  Adjustment  heret)y 
transmits  its  decision  to  the  Claims  Board,  Corps  of  Engineers,  for 
further  procedure  in  the  manner  provided  in  subdivision  c,  section 

6,  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division, 
General  Staff,  revised  March  26, 1919. 

Col.  Delafield,  Mr.  Shirk,  and  Mr.  Bayne  concurring. 


Case  No.  289. 

In  re  THE  CLAHC  OF  WELXHrOTOK,  SEA&S  A  CO. 

1.  COKTKACTS— OVFE&  AVB  ACCEPTAVCE  —  ABVAHCE  INFOBICATIOK 
THAT  A  COVTBACT  WILL  PBOBABLY  BE  AWABBEB.— A  letter  writ- 
ten by  the  Acting  Quartermaster  General  to  a  claimant  whloli  reads  in 
part:  <<  This  offloe  is  recommending  that  award  for  liulsliing  be  giTcn 
yon  as  per  inclosed  copy  of  recommendation.  8.  If  this  is  not  correct 
in  all  details  it  is  requested  that  you  notify  us  at  once,  as  this  will 
saTC  considerable  time  in  putting  through  corrections  after  the  award 
has  been  issued.  8.  This  copy  is  adTanoe  information  only,  and  no 
action  should  be  glTcn  until  ratified  by  the  depot  quartermaster  in 
charge,"  CTcn  if  followed  by  a  formal  expression  of  intention  on  the 
part  of  the  addressee  to  accept  the  same,  as  a  contract  does  not  con- 
stitute  an  offer  looking  toward  the  consummation  of  a  contract  and 
therefore  can  not  by  any  action  on  the  part  of  the  manufacturer  be 
construed  to  consummate  a  contract  binding  upon  the  OoTemment. 

1  SAKE— EFFECT  OF  BSUVBBT  BATES  XBHTIOVSB  IN  STTCH  VOTICE 
WHICH  WOTTLB  BSQUIBB  BSUVEBT  PBIOB  TO  BECEIFT  OF  COH- 
TBACT. — The  fact  that  the  aboTe  letter  specified  deliTery  dates  which 
would  require  the  claimant  to  make  deUTcries  prior  to  receipt  of  con- 
traet  in  order  for  him  to  make  deUTcries  to  conform  with  said  deliTcry 
dates  would  not  make  said  letter  an  offer  which  would  constitute  a 
contract  by  action  taken  by  the  manufacturer. 

S.  BAKE — ^ACT  APPBOVEB  KABCH  9. — ^Beither  of  the  cases  aboTC  mentioned 
constitute  an  agreement,  express  or  implied,  under  the  terms  of  the 
act  approTcd  Bburch  9,  entitled  *'  An  act  to  provide  relief  in  oases  of 
contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
purposes." 

Col.  Gamett  writing  the  opinion  of  the  Board  May  21,  1919. 

FINDINGS    OF   FACT. 

1.  The  facts  as  related  in  the  memorandum  from  the  claims  board, 
Office  of  Director  of  Purchase,  dated  May  1, 1919,  are  as  follows : 

"  On  or  about  October  1,  1918,  the  Acting  Quartermaster  General 
wrote  the  claimant  as  follows : 

**  *  1.  This  office  is  recommending  that  award  for  finishing  be  given 
you  as  per  inclosed  copy  of  recommendation. 

^^  2.  If  this  is  not  correct  in  all  details^  it  is  requested  that  you 
notify  us  at  once,  as  this  will  saye  considerable  time  in  putting 
through  corrections  after  the  award  has  been  issued. 

"  *  3.  This  copy  is  advance  information  only  and  no  action  should 
be  ffiven  until  notified  by  the  depot  quartermaster  in  charge. 

'^*  4.  Formal  contract  will  follow  in  due  course  with  full  details.' 

"  No  formal  contract  was  executed  and  the  contractor  received  no 
further  instructions,  verbal  or  written,  relative  to  the  matter. 
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"  The  Clothing  and  Equipage  Division  states  relative  to  this 
claim: 

" '  The  contractor  was  not  asked  to  proceed  ^without  waiting  for 
formal  contract.  Delivery  dates  were  not  guch  that  required  con- 
tractor to  proceed  without  waiting  for  formal  contract  papers.^ 

'^  In  the  event  that  your  Board  is  of  the  opinion  that  no  agreement 
here  exists  within  the  meaning  of  the  act  oi  March  2,  information  is 
requested  as  to  whether  this  ruling  should  be  applied  to  cases  similar 
to  the  above,  where,  however,  the  delivery  dates  in  the  recommenda- 
tion accompanying  the  letter  above  quoted  were  such  as  to  require 
the  claimant  to  make  conmiitments  prior  to  receipt  of  contract  in 
order  to  be  able  to  make  delivery  as  desired.'' 

2.  Assuming  that  the  above  are  all  of  the  facts  in  the  case,  and  that 
there  are  no  surrounding  circumstances  which  would  modify  our 
judgment,  we  will  examine  the  same  with  a  view  to  determining 
whether  there  is  an  agreement,  express  or  implied,  under  the  terms  of 
the  act  of  March  2,  entitled  ^^  An  act  to  provide  relief  in  cases  of  con- 
tracts connected  with  the  prosecution  of  the  war,  and  for  other  pur- 
poses." By  said  act  the  Secretary  of  War  is  authorized  to  adjust,  pay, 
or  discharge  agreements,  express  or  implied,  which  have  not  been 
executed  in  the  manner  prescribed  by  law  and  which  have  been 
entered  into  in  good  faith  prior  to  November  12, 1918,  for  the  purpose 
set  out  in  said  act  when  such  agreements  have  been  performed  in 
whole  or  in  part  or  expenditures  have  been  made  or  obligations  in- 
curred on  the  faith  of  the  same  prior  to  November  12,  1918. 

DECISION. 

1.  The  letter  of  the  Acting  Quartermaster  General,  even  if  it  had 
been  followed  by  a  formal  expression  of  intention  on  the  part  of  the 
addressee  to  acc^t  the  same  as  a  contract,  does  not  constitute  an  offer 
looking  toward  the  consummation  of  a  contract.  The  purport  of  the 
letter  is  simply  that  the  office  of  the  Acting  Quartermaster  General 
has  recommended  that  an  award  be  made ;  but  before  such  award  is 
made  the  office  is  careful  to  request  that  it  shall  be  notified  whether 
the  details  of  the  proposed  award  are  correct.  In  addition,  the 
Acting  Quartermaster  General  is  careful  to  warn  the  recipient  of 
the  letter  that  the  same  should  not  be  taken  as  a  binding  obligation, 
but  simply  '^as  advance  information  only,"  and  the  addressee  is 
notified  that  no  action  should  be  taken  until  further  notified  by  the 
depot  quartermaster  in  charge  and  that  formal  contract  would  follow 
in  due  course  with  full  details.  It  further  appears,  from  the  facts 
set  out  above,  that  the  Clothing  and  Equipage  Division  states  that 
"  the  contractor  was  not  asked  to  proceed  without  waiting  for  formal 
contract."  Under  these  circumstances,  as  there  was  never  an  act  on 
the  part  of  the  Government  which  could  be  construed  to  constitute  an 
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offer,  no  action  on  the  part  of  the  addressee  could  be  construed  to  con- 
summate a  contract  binding  upon  the  Government. 

2.  The  opinion  of  the  Board  is  requested  upon  the  same  statement 
of  facts  as  is  the  basis  of  the  decision  in  the  first  paragraph,  with  the 
additional  fact  that  in  the  recommendation  accompanying  the  letter 
were  delivery  dates  which  would  require  the  claimant  to  make  de- 
liveries prior  to  the  reecipt  of  contract  in  order  for  him  to  make 
deliveries  to  conform  with  said  delivery  dates.  We  can  not  see  how 
this  can  modify  the  decision  reached  in  the  first  paragraph.  The 
letter  would  not  be  made  a  definite  offer  by  a  statement  as  to  delivery 
dates.  It  would  still  be  merely  ^'  advance  information,''  and  there 
still  remained  in  the  letter  the  injunction  that  no  action  should  be 
taken  until  notice  had  been  received  from  the  depot  quartermaster 
in  charge. 

3.  The  tentative  character  of  this  letter  is  not  changed  by  the 

insertion  therein  of  the  dates  upon  which  it  would  be  expected  that 

the  contractor  should  make  his  deliveries  if  the  award  was  made  to 
him. 

Col.  Lehman  and  Lieut.  Col.  Malone  concurring. 


Cases  No.  40-A  and  41-B. 

In  re  COKTKACT  WITH  BIBB  XAHXTFACTTrBIira  CO.  VOB  COTTON  BUCK. 

1.  COVTBACTS^CAVCELLATIOK  OF— WAIVSB  OF  CAVCELLATIOH.— Where 
a  maniifaotiirer  apoa  notice  to  immediately  cease  work  on  his  contracts 
with  the  OoTcmment  protests,  claiming  that  compliance  therewith  would 
cause  excessiTc  injury  due  to  the  peculiar  circumstances  of  his  case  in 
response  to  which  he  is  informed:  "You  will  be  notified  as  soon  as 
possible  concerning  further  action/'  after  which  communications  of  a 
similar  nature  passed  between  the  contractor  and  the  OoTemment  agents 
until  learning  that  the  OoTcmment  was  treating  its  original  request  to 
cease  work  sent  to  other  contractors  at  the  same  time  it  was  sent  the 
contractor  in  question  as  a  finality,  the  contractor  ceased  work  21  days 
after  the  original  request,  the  contractor  is  entitled  to  compensation  for 
the  work  performed  between  the  date  the  original  request  to  cease  work 
was  received  and  the  day  work  was  actually  stopped.  TTnder  these  cir- 
cumstances if  the  OoTcmment  representatlTCs  had  desired  that  the  orig- 
inal notice  be  treated  as  a  finality  some  positive  instruction  and  definite 
action  along  that  line  should  have  been  communicated  to  the  contractor 
and  he  should  not  have  been  lulled  with  false  security  by  being  informed 
that  he  would  be  advised  further. 

8.  SAXB— DTTEBEST  OK  XOKEY  DTTS  1THBE&  OOVE&NICEHT  COKTBACT— 
BESOLTTTIOK  OF  WAB  BEPABTICEHT  CLAUS  BOABB  —  ZONE 
BOABB. — ^In  determining  whether  a  contractor  is  entitled  to  interest  or 
not  the  Zone  Board  should  be  guided  by  the  resolution  adopted  by  the 
War  Bepartment  Claims  Board  January  91,  1919. 

3.  SAKE— nCPIlEB  GOKT&ACTS,  SETTLEXEKT  OF— 8ECBETABT  OF  WAB, 

P0WEB8  OF. — The  only  authority  conferred  upon  the  Secretary  of  War 
to  adjust  implied  contracts  arises  out  of  the  provisions  of  the  act  ap- 
proved KtLTch  2  entitled  "  An  act  to  provide  relief  in  cases  of  contract 
connected  with  the  prosecution  of  the  war,  and  for  other  purposes." 

4.  8AXE— nCPLIEB  COHTBACTS — CLAIXS  ITHBEB  ACT  APPBOVEB  XABCH 

8,  VECESSABT  ELEICEKTS  OF. — ^In  order  to  constitute  a  valid  claim 
under  the  act  approved  Xarch  9,  relating  to  the  settlement  of  contracts 
connected  with  the  prosecution  of  the  war  there  must  be  an  agreement, 
express  or  implied,  and  there  are  three  essential  elements  to  such  an 
agreement.  (1)  It  must  have  been  entered  into  for  a  purpose  connected 
with  the  prosecution  of  the  war.  (9)  Such  agreement  must  have  been 
performed  in  whole  or  in  part,  or  expenditures  must  have  been  nuiAa» 
or  obligations  incurred  upon  the  faith  of  the  same  prior  to  Kovember 
19,  1918.  (3)  Such  an  agreement  must  not  have  been  executed  in  a 
manner  prescribed  by  law. 
8.  SAXE— nCPUEB  COKTBAGTS,  FACTS  INSTrFFICIEHT  TO  CBEATE.— 
Where  a  manufacturer  enters  into  a  contract  for  the  erection  of  addi- 
tional facilities  in  anticipation  of  receiving  a  Government  contract 
which  he  later  receives  no  implied  obligation  is  imposed  on  the  Gov- 
ernment to  compensate  the  manufacturer  for  the  excessive  cost  of  such 
additional  facilities. 

Col.  Garnett,  writing  the  opinion  of  the  Board,  May  28, 1919. 
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FINDINGS  OF  FACT. 

1.  This  company  is  making  claims  against  the  Government  under 
contract  No.  491-A,  dated  December  24, 1917,  with  the  Quartermaster 
Corps,  United  States  Army  for  furnishing  and  delivering  duck,  and 
supplementary  agreements  modifying  said  contract,  and  under 
C.  G.-2444,  dated  October  17, 1918,  from  the  Clothing  and  Equipage 
division,  relative  to  No.  9  substitute  gray  duck.  Capt.  Thomas  R. 
Jones,  examiner  for  the  War  Department  Board  of  Contract  Ad- 
justment, has  at  the  request  of  the  Board,  visited  the  plants  of  the 
petitioner,  making  investigation  of  each  of  these  claims,  and  has  sub- 
mitted exhaustive  reports  of  his  investigations.  As  a  result  of  his 
visits  and  the  two  reports  filed  by  him,  the  petitioner  has,  in  many 
respects,  modified  each  of  its  claims  to  meet  the  views  of  Capt.  Jones. 
The  said  reports  will  be  forwarded  with  this  opinion  to  the  claims 
board,  Director  of  Purchase,  with  the  general  instructions  that  the 
principles  laid  down  therein  should  be  followed  in  making  settlement 
of  said  claims.  There  are  three  questions,  however,  involved  in  these 
reports  which  will  be  discussed  in  detail  below :  First,  as  to  the  date  of 
termination  of  said  contracts;  second,  the  question  of  interest;  and 
third,  item  No.  7,  in  the  claim  under  order  No.  916  B/C  and  C.  G.  No. 
2707,  for  reimbursement  for  a  reasonable  proportion  of  the  excessive 
cost  of  the  steam-power  plant  erected  by  the  petitioner  at  its  Osprejr 
Mill. 

DECISION. 

• 

1.  Should  settlement  be  made  as  of  November  16^  1918^  or  of 
December  P,  1918. 

The  zone  board  was  unwilling  to  make  settlement  except  upon  the 
basis  of  November  18,  and  therefore  these  claims  have  been  brought 
before  the  War  Department  Board  of  Contract  Adjustment  by  appeal 
from  the  action  of  the  zone  board. 

After  the  signing  of  the  armistice,  to  wit,  on  November  18,  the 
following  telegram  was  delivered  to  the  Columbus  plant  of  the 
claimant : 

"  New  York  City,  Nov.  18,  1918. 

"  Bibb  Manufacturing  Company, 

"  Colwrnbus^  Georgia: 

'^  You  are  requested  to  discontinue  warping  for  any  War  Depart- 
ment contracts  and  to  arrange  for  the  transfer  of  your  looms  irom 
these  materials  as  rapidly  as  possible,  pending  adjustment  of  these 
contracts  with  you.  A  statement  of  the  uncompleted  balance  of  each 
war  contract  caused  by  this  transfer  should  be  furnished  as  early  as 
practicable  to  cotton  goods  procurement  branch,  109  East  16th  Street, 
New  York. 

"  Wood  Cijothing, 
"  Donald." 
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In  reply  to  this  telegram  the  Bibb  Manufacturing  Co.,  from  its 
Macon  plant,  sent  the  following  telegram,  dated  November  18,  to  the 
cotton  goods  procurement  branch  of  the  Quartermaster  General,  New 
York  City : 

"  Macon,  Ga.,  Novemher  18y  1918. 

'^  Our  Columbus  mill  has  telephoned  to  us  message  received  from 
you  to-day  requesting  that  we  discontinue  warping  on  any  War  De- 
partment contracts  and  to  arrange  for  transfer  of  our  looms  from 
these  materials  rapidly  as  possible.  We  do  not  see  how  it  is  physi- 
cally possible  for  us  to  comply  with  this  request,  and  wish  to  explain 
that  our  business  prior  to  the  war  was  solely  confined  to  the  manu- 
facture of  fabrics  for  automobile  tires.  When  the  Government  came 
to  us  requesting  that  we  make  duck  we  were  heavily  engaged  in  our 
regular  line,  but  we  laid  this  aside  and  assisted  the  Government  with 
the  percentage  of  our  production  asked  for.  Later,  at  Government 
request,  this  percentage  was  increased.  Since  that  time  production 
of  tires  has  been  curtailed  by  governmental  action,  and  it  will  take 
our  customers  some  time  to  secure  stocks  of  rubber  and  reorganize 
their  factories  for  full  production  so  that  they  can  take  regular 
goods  from  us.  About  two-thirds  of  our  production  now  on  war 
goods,  and  if  this  is  stopped  we  have  no  other  business  to  take  its 
place,  and,  for  the  reasons  above  given,  it  will  be  some  time  before 
our  customers  can  place  orders,  due  to  Government  curtailment  of 
their  business.  To  stop  the  production  of  goods  on  war  contracts 
would  cause  us  a  tremendous  direct  loss,  as  special  cotton  for  these 
goods  has  already  been  purchased,  and,  in  addition,^  a  shut  down  and 
stoppage  of  our  plants  would  be  of  incalculable  injury  to  us,  as  our 
labor  would  be  tnrown  out  of  employment  and  become  scattered  in 
their  attempt  to  find  some  work  to  do.  We  would  t^en  in  a  few 
months  be  faced  with  the  problem  of  securing  and  training  a  new 
organization  for  the  special  goods  we  make  and  for  which  our  help 
is  expertly  trained.  We  are  sure  the  Government  does  not  want  to  do 
us  such  great  harm,  and  with  these  facts  before  you,  would  like  to 
hear  from  you  further." 

In  response  to  this  telegram  the  cotton  goods  procurement  branchy 
under  date  of  November  22,  wrote  the  Bibb  Manufacturing  Co.  the 
following  letter : 

"  1.  Your  telegram  of  the  18th  instant  acknowledging  receipt  of 
telegram  of  November  l7th  has  been  receive!.  You  will  be  notified 
as  soon  as  possible  concerning  further  action." 

On  November  20  the  Bibb  Manufacturing  Co.  wrote  the  cotton 
goods  procurement  branch.  Quartermaster  Gteneral,  New  York  City, 
a  letter  setting  out  the  telegram  of  November  18,  addressed  to  the 
company  and  the  reply  telegram,  dated  the  same  date,  both  quoted 
above,  and  in  stating  the  position  taken  by  it  in  the  telegram  said  that 
^'  we  are  bound  to  believe  that  the  statement  we  have  made  of  our 
situation  will  cause  you  to  withdraw  the  request  contained  in  your 
telegram  of  the  18th." 
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To  this  letter  the  cotton  goods  procurement  branch,  by  letter  dated 
November  25,  replied  as  follows : 

"  1.  Letter  of  the  20th  instant,  acknowledging  receipt  of  telegram 
of  November  17th,  has  been  received.  You  will  be  notified  as  soon  as 
possible  concerning  further  action." 

Under  date  of  November  20  the  cotton  goods  procurement  branch 
also  wrote  the  Bibb  Manufacturing  C!o.  a  letter,  as  follows : 

"  1.  The  Government  is  entering  upon  an  extensive  program  for 
the  termination  of  its  duck  contracts. 

"  2.  Some  of  your  contracts  are  for  commercial  goods,  which  could 
probably  very  conveniently  be  sold  to  the  civilian  trade  without  ex- 
pense to  the  Grovemment. 

"  3.  Will  you  please  advise  this  office  by  return  mail,  or  as  soon 
as  possible,  which  of  your  contracts  can  immediately  he  thus  ter- 
minated." 

Keplying  to  this  letter  under  date  of  Novemiber  28  the  Bibb  Manu- 
facturing C!o.  again  laid  its  situation  before  the  cotton  goods  procure- 
ment branch,  and  concluded  as  follows: 

'^  We  are  quite  sure  the  Government  does  not  wish  to  injure  us  in 
any  way,  and  see  no  plan  other  than  to  continue  on  these  goods  as 

at  present." 

Subsequently  learning  that  the  Government  was  treating  its  request 
sent  out  to  all  duck  contractors  on  November  18  as  a  finality  and 
terminating  the  contracts  as  of  that  date,  the  Bibb  Manufacturing 
Co.  stopped  warping  on  December  9, 1918. 

All  other  contractors  for  duck  in  the  same  zone  complied  with  the 
telegram  of  November  18  and  stopped  warping  as  of  that  date. 

The  question  for  decision  by  the  Board  is  whether,  under  the  fore- 
going telegrams  and  correspondence,  the  Bibb  Manufacturing  Co. 
was  justified  in  continuing  the  warping  of  its  product  and  whether 
the  settlement  between  the  Government  and  the  company  should  be 
based  upon  the  status  of  the  plant  as  of  December  9  or  November  18. 

We  are  clearly  of  the  opinion  that  under  the  forgoing  correspond- 
ence the  Bibb  Manufacturing  Co.  was  justified  in  continuing  its 
warping  and  that  settlement  of  its  claim  should  be  based  upon  the 
status  as  of  December  9,  rather  than  as  of  November  18.  The  tele- 
gram of  November  18  was  a  request  to  discontinue  warping.  The 
T&ply  thereto  was  an  explanation  of  why  it  would  be  almost  impos- 
sible for  the  company  to  comply  with  the  request  and  the  close  of 
the  reply  telegram  expressed  the  belief  that  the  Government  did  not 
intend  to  do  the  company  any  harm,  and  stated  that  the  Bibb  Manu- 
facturing Co.  would  like  to  hear  further  on  the  matter.  To  this 
the  cotton  goods  procurement  branch  under  date  of  November  22, 
sent  a  telegram  acknowledging  receipt  of  the  prior  telegram  and 
stating  ^  you  will  be  notified  as  soon  as  possible  concerning  further 
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action.^'  In  the  correspondence  whicli  ensued,  the  Government  rep- 
resentatives took  no  definite  stand  upon,  the  request  made  by  the 
Bibb  Manufacturing  Co.  to  be  informed  further  as  to  whether  the 
Government  intended  it  to  shut  down  its  warping  but  always  left 
the  matter  open  for  further  acticm.  Under  these  circumstances  it 
seems  clear  that,  if  the  Government  representatives  had  desired  that 
the  telegram  of  November  18  should  be  treated  as  a  finality,  same 
positive  instructicHi  and  definite  action  along  that  line  should  have 
been  communicated  to  the  company,  and  the  company  should  not  have 
been  lulled  with  false  security  by  being  informed  that  it  would  be 
advised  further. 

2.  Interest. 

The  claims  of  the  contractor  involve  the  question  of  the  allowance 
of  interest  on  every  item  of  its  claims  from  January  1,  1&19,  to 
May  1, 1919.  An  extract  of  minutes  of  meeting  of  the  War  Depart- 
ment Claims  Board  of  January  21, 1919,  contains  the  following  reso- 
lution, presented  by  Mr.  Dorr  and  adopted  by  the  claims  board : 

^'Resolvedj  That  it  should  be  the  policy  of  the  claims  board  in 
the  adjustment  of  uncompleted  contracts  to  permit  an  allowance  of 
compensation  for  the  use  of  the  working  capital  of  the  contractor 
actually  employed  in  that  part  of  the  contract  which  is  not  carried 
to  completion.  If  the  capital  so  employed  is  borrowed  capital,  then 
the  allowance  of  compensation  for  its  use  should  be  the  interest  ac- 
tually paid  by  the  contractor.  If  the  working  capital  so  employed 
belongs  to  the  contractor  himself,  then  the  compensation  should  be  at 
the  interest  rate  prevailing  in  the  district  in  which  the  contract  is 
adjusted.  If,  however,  the  adjustment  provides  for  the  payment  of 
compensation  in  lieu  of  profits,  as  provided  for  under  the  provision 
of  Supply  Circular  111,  oased  on  a  percentage  of  the  cost  of  mate- 
rial, labor,  etc.,  on  the  uncompleted  portions  of  the  contract,  and 
such  compensation  exceeds  the  compensation  that  would  otherwise 
be  made  for  the  use  of  the  working  capital  employed,  there  is  no 
occasion  to  make  any  such  allowance  for  the  use  of  capital  employed 
whether  that  capital  is  or  is  not  borrowed,  and  whether  the  con- 
tractor is  or  is  not  paying  interest  thereon.  Before  allowing  com- 
pensation for  the  worlong  capital  employed  in  the  uncomplete  por- 
tion of  the  contract,  great  care  should  be  exercised  to  see  that  this 
item  has  not  been  covered  in  some  other  item  of  the  adjustment,  such 
as  allowance  for  overhead,  handling  charges,  etc.,  so  that  there  will 
be  no  duplication  of  allowance." 

In  making  settlement,  the  Zone  Board  should  be  guided  by  the 
foregoing  resolution. 

8.  Claim  far  reimbursement  for  excessive  cost  of  stewm,  power  plant. 

Under  item  No.  7,  of  claim  under  order  No.  916  B/C  and  C.  G.  No. 
2707,  the  claim  is  made  for  reimbursement  for  a  reasonable  propor- 
tion of  the  excessive  cost  of  a  steam  power  plant  erected  by  the 
i^laimflP^  at  its  Osprey  Mill,  the  total  cost  of  which  when  complete  is 
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estimated  to  be  $280,000.  The  basis  upon  which  it  is  claimed  that  the 
Govenmient  should  reimburse  the  company  for  a  reasonable  propor- 
tion of  the  excessive  cost  of  this  plant,  which  was  contracted  for  dur- 
ing August  and  September,  1918,  is  that  it  became  apparent  that  the 
supply  of  hydroelectrical  energy  being  furnished  by  the  Georgia 
Railway  &  Power  Co.  for  the  operation  of  the  Esprey  Mill  would 
fail  on  account  of  a  shortage  in  water  curtailing  the  total  produc- 
tion of  the  electrical  energy  by  said  company,  and  by  reason  of  the 
action  of  a  representative  of  the  Priorities  Committee  of  the  War 
Industries  Board  who  assumed  jurisdiction  over  the  allocatfon  of 
the  power  of  the  said  power  company,  and  prepared  a  list  of  priority 
ratings,  in  which  list  cotton  textile  plants  were  to  be  in  class  No.  4. 
Fearing  loss  of  power,  the  Bibb  Manufacturing  Co.  hurried  into  the 
market  and  proceeded  to  purchase  machinery  and  equipment  for  the 
erection  of  its  own  plant,  securing  secondhand  equipment  for  the 
purpose  because  the  Priorities  Committee  of  the  War  Industries 
Board  refused  permission  to  the  Bibb  Manufacturing  Co.  to  purchase 
new  machinery.  It  is  claimed  that  the  secondhand  machinery  was 
secured  at  an  excessive  cost  not  only  as  to  purchase  price  but  also 
as  to  transportation,  erection,  and  other  expenses  incidental  to  the 
equipment  of  the  plant,  and  that  the  conditions  and  circumstances 
surrounding  the  case  obligates  the  Government  to  pay  a  part  of  the 
excessive  cost. 

There  is  no  provision  of  Army  Order  No.  916  B/C  nor  of  G.  G.  No. 
2727  which  can  be  relied  upon  to  substantiate  the  claim  that  the 
Government  is  obligated  to  pay  a  portion  of  said  excessive  cost.  If 
any  such  obligation  rests  upon  the  Government  it  must  be  implied 
from  the  circumstances.  The  only  authority  conferred  upon  the 
Secretary  of  War  to  adjust  implied  contracts  arises  out  of  the  pro- 
visions of  the  act  of  March  2,  entitled  "  An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war  and  for 
other  purposes." 

In  order  to  constitute  an  implied  contract  on  the  part  of  the  United 
States  to  pay  money,  it  has  been  held  in  Knote  v.  Z7.  /S.,  95  XJ.  S.  149, 
157, 24  L.  Ed.,  442,  444: 

"  That  there  must  have  been  some  consideration  moving  to  the 
United  States ;  or  they  must  have  received  the  money,  chared  with 
a  duty  to  pay  it  over ;  or  the  claimant  must  have  had  a  lawful  right 
to  it  when  it  was  received,  as  in  the  case  of  money  paid  by  mistake." 

In  order  to  constitute  a  valid  claim  under  the  act  of  March  2,  en- 
titled "  An  act  to  provide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war,  and  for  other  purposes,"  there  must  be 
an  agreement,  express  or  implied,  and  there  are  three  essential  ele- 
ments to  such  an  agreements 
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1.  It  must  have  been  entered  into  for  a  purpose  connected  with  the 
prosecution  of  the  war. 

2.  Such  an  agreement  must  have  been  performed  in  whole  or  in 
part,  or  expenditures  must  have  been  made,  or  obligations  incurred 
upon  the  faith  of  the  same  prior  to  November  12, 1918. 

3.  Such  an  agreement  must  not  have  been  executed  in  a  manner 
prescribed  by  law. 

Where  an  implied  contract  in  fact  is  relied  upon  it  is  clear  that 
such  an  implied  contract  often  involves  the  breach  of  a  statutory 
duty,  and  therefore  the  facts  and  circumstances  must  be  so  strong 
as  to  show  that  there  was  a  convention  between  the  parties,  a  coming 
together  of  the  minds;  and  contracts  or  obligations  which  the  law 
implies  from  a  tort  will  not  be  sufficient.  {Russell  1.  U.  S.  182 
U.  S.  516;  45  L.  Ed.,  1210;  SchaLmberger  v.  U.  S.,  155  U.  S.  168; 
39  L.  Ed.,  108;  J7.  S.  v.  Bordan  Fire  Arms  Mfg.  Co.,  156  U.  S.  552; 
39  L.  Ed.,  530;  Harley  v.  U.  8.,  198  U.  S.  229;  49  L.  Ed.,  1029.) 
Implied  contracts  in  fact  do  not  arise  from  denials  and  contentions 
of  parties,  but  from  their  common  understaning  in  the  ordinary 
course  of  business  whereby  mutual  intent  to  contract  without  formal 
words  therefor  is  shown.    (Knapp  v.  U.  S.,  46  Ct  Cls.,  60}..) 

The  contract  for  the  erection  of  this  building  was  made  before  the 
Army  Order  No.  916  B/C  was  given  to  the  company.  (Transcript, 
p.  180.)  Part  of  the  inducement  to  erect  the  plant  was  the  expecta- 
tion that  the  war  would  last  for  a  longer  time  than  it  did  and  that  the 
company  would  secure  other  contracts,  which  would  require  addi- 
tional power  for  their  fulfillment.  Actual  plans  for  the  power  plant 
were  submitted  September  10,  a  month  before  the  issuance  of  the 
mandatory  order,  and  on  October  1  the  construction  foreman  was  on 
the  job  and  started  work  on  the  plant.  (Transcript,  p.  456.)  One  of 
the  objects  of  the  company  in  building  the  power  plant  was  to  run  22 
hours  per  day.  In  addition,  the  contract  date  of  completion  of  de- 
liveries of  the  No.  9  duck  and  the  estimated  date  of  the  completion 
of  the  plant  are  coincident.  Under  these  circumstances  we  can  not 
find  that  there  was  an  agreement,  either  express  or  implied,  on  the 
part  of  a  representative  of  the  Government  to  reimburse  the  con- 
tractor for  any  portion  of  the  expense  of  the  erection  of  this  power 
plant,  which  will  be  utilized  for  the  company  for  its  private  purposes. 

As  already  indicated,  this  claim  will  be  forwarded  to  the  claims 
board.  Office  Director  of  Purchase,  with  instructions  to  settle  the  same 
upon  the  basis  of  the  foregoing  opinion  and  in  alignment  with  con- 
clusions made  by  Capt.  Jones  in  the  two  reports  referred  to  afore- 
said and  transmitted  with  the  papers. 

Col.  Lehman,  Lieut.  Col.  Malone  and  Lieut.  Col.  Hamilton  con- 
curring. 


Case  No.  28-B. 

In  re  CLAHC  OF  THE  SnOHOTOK-AVDESSOH  CO. 

C0HTKACT8 — C0K8TKUCTZ0V  OF— WHAT  LAW  OOYEBNS.— A  eontraot 
made  and  to  be  performed  in  the  State  of  Hew  York  is  subject  to  and 
governed  by  Its  laws,  and  if  InvaUd  in  that  State  no  liabUity  arises  on 
tbe  part  of  tbe  Oovemment  to  compensate  a  contractor  for  a  claim  aris- 
ing ont  of  sucb  contract. 

SAXB — ^DfVALIB  COHTBACTS— STATITTS  OF  FHAUDS. — ^Ho  enforcible  con- 
tract is  created  in  the  State  of  Hew  York  by  an  agreement  to  purchase 
goods  to  be  manufactured  thereunder  which  are  suitable  for  sale  to 
others  in  the  usual  course  of  the  seller's  business  where  no  memorandum 
was  signed  by  the  party  to  be  charged  with  reference  to  it  and  nothing 
in  earnest  was  given  to  bind  such  a  contract. 

8AXH--0FFSB  AHD  ACCBPTAHCH— WITHBHAWAL  OF  OFFSB  BEFORE 
ACCEPTAHCE. — A  valid  order  which  is  canceled  before  it  is  accepted 
creates  no  legal  liability. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board  May  24, 1919. 

FINDINGS  OF  FACT. 

The  board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  for  $30,107.50,  which  is  the  amount  of  a  demand 
made  on  the  Symington- Anderson  Co.,  the  petitioner  herein,  by  the 
H.  A.  Smith  Co.,  a  jobber  of  machinery,  growing  out  of  the  at- 
tempted cancellation  of  an  order  hereinafter  described  given  to  it  by 
petitioner. 

2.  Both  companies  are  corporations  of  New  York  and  carry  on 
business,  respectively,  in  the  cities  of  Syracuse  and  Rochester  of  that 
State. 

3.  On  October  23,  1918,  petitioner  received  a  telephone  message 
from  Col.  H.  B.  Hunt,  of  the  Production  Division,  cannon  section, 
Department  of  Ordnance,  to  procure  shop  equipment  for  the  manu- 
facture of  additional  trench  mortars  of  the  200  M/M  type  in  accord- 
ance with  estimate  outlined  by  petitioner  in  a  letter  addressed  to  said 
department  October  19,  1918.  This  equipment  was  to  cost  approxi- 
mately $199,000. 

4.  Before  receiving  the  authorization  referred  to,  petitioner  placed 
with  several  firms  orders  for  increased  facilities,  the  cost  of  which  in 
the  aggregate  was  to  be  $180,000.  When  the  armistice  was  signed  pe- 
titioner was  notified  to  cancel  all  orders  given  by  it  for  additional 
equipment,  and  this  it  actually  succeeded  in  doing,  with  the  excep- 
tion of  an  order  issued  to  the  H.  A.  Smith  Co.  for  ten  27  by  18 
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inch  Reed-Prentice  high  speed  gear  head  lathes.  The  latter  company 
insists,  petitioner  alleges,  that  it  be  reimbursed  for  the  effort  made 
by  it  to  fill  a  verbal  order  in  the  premises  received  from  petitioner 
October  12,  1918,  and  reduced  to  writing  November  8,  1918. 

5.  The  H.  A.  Smith  Co.  was  an  agent  of  the  Reed-Prentice  Co., 
a  corporation  of  Massachusetts  residing  at  Worcester,  in  that  State. 
To  this  company  the  former  sent  the  order  mentioned  October  15, 
1918.  The  Reed-Prentice  Co.  did  not  know  petitioner  in  this  trans- 
action except  as  a  shipment  destination. 

6.  On  November  18,  1918,  petitioner  telegraphed  the  H.  A.  Smith 
Co.  as  follows: 

"Cancel  order  F.  B.  five  November  eighth  and  not  as  yet  con- 
firmed by  you  for  ten  Reed-Prentice  Lathes.  Also  first  item  F.  B. 
four  twenty  inch  Horton  Chucks. 

"(Signed)  Symington-Anderson  Co." 

(Transcript  of  proceedings,  p.  114.) 

7.  There  is  no  evidence  submitted  that  the  H.  A.  Smith  Co.  actu- 
ally refused  to  accept  this  cancellation^  except  as  appears  by  a  letter 
written  by  it  to  petitioner  as  follow^: 

November  14,  1918. 
Symington-Anderson  Co., 

Rochester^  N.  Y. 

Gentlemen  :  We  beg  to  refer  to  your  telephone  conversation  fol- 
lowed by  telegram,  ordering  the  cancellation  of  the  ten  27''  lathes. 

We  immediately  wired  the  Reed-Prentice  Co.  for  whom  we  are 
acting  as  agents,  put  it  up  to  them  in  the  same  manner  which  jrou 
did  to  us,  and  we  are  just  in  receipt  of  a  letter  from  them  in  which 
they  say  that  this  order  was  accepted  as  a  firm  order,  and  they  have 
been  rushing  the  same  through  their  factory,  and  are  going  to  make 
delivery  as  originally  promised,  and  can  not  see  their  way  clear  to 
accept  cancellation. 

The  above  is  from  their  letter.  We  submit  this  to  you  for  your 
information  as  we  are  not  familiar  with  any  of  the  details  or  con- 
ditions which  the  Government  will  probably  see  fit  to  make  in  mat- 
ters of  this  character. 

You  will  appreciate  that  the  manufacturers  have  spent  strenuous 
effort,  and  have  progressed  on  these  machines  to  a  considerable  ex- 
tent on  your  order,  and  before  replying  to  their  letter  we  would  like 
to  hear  from  you  on  this  subject. 
Respectfully, 

The  H.  a.  Smtth  Machinery  Co., 
Per  H.  A.  Smith. 

r 

8.  In  order  to  ascertain  the  extent  to  which  expenditures  were 
made  or  obligations  were  incurred  because  of  the  order  issued  by  the 
H.  A.  Smith  Co.  to  the  Reedr Prentice  Co.  and  the  financial  losses 
sustained  thereon,  if  any,  the  War  Department  Board  of  Contract 
Adjustment  sent  Capt.  J.  P.  Bell,  of  the  contract  section  of  the  Ad- 
ministrative Division,  to  Worcester,  Mass.,  to  interview  the  ofiicers 
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of  the  latter  company.    He  reports  to  us  in  the  premises,  under  oath, 
substantially  as  follows: 

''*  Mr.  Newton,  the  vice  president,  and  Mr.  Rhodes,  the  manager  of 
sales,  stated  that  when  this  order  was  received  it  was  similar,  except 
in  a  few  minor  details,  to  forty  lathes  which  the  Reed-Prentice  Com- 
pany was  then  manufacturing  to  fill  non-Government  contracts. 
Although  the  selling  price  of  each  of  these  lathes  to  the  trade,  as  per 
printed  price  list,  was  only  $2,800,  the  Reed-Prentice  Company  in- 
tended to  charge  the  Smith  Company  $4,100.00  for  the  same  and  in 
turn  the  latter  company  contemplatea  selling  each  lathe  to  petitioner 
for  $4,700.00.  No  appreciable  loss  was  sustained  by  the  Reed-Prentice 
Company  in  suspending  work  on  the  order  given  to  it  by  the  Smith 
Company.  No  special  pattern  or  equipment  was  required  to  produce 
it.  It  was  a  stock  lathe,  so  called.  The  selling  price  thereof  is  die 
same  to-day  as  it  was  listed  October,  1915;  there  having  been  nd 
decrease  in  the  price  of  raw  material  from  which  it  is  constructed  and 
no  decrease  in  the  cost  of  labor.  There  is  a  market  for  this  lathe  at  all 
times.  The  vice  president  of  the  Reed-Prentice  Company  said  that 
if  any  claim  were  filed  in  the  matter  of  this  order  it  would  be  made 
not  against  petitioner  but  Uie  Smith  Company.  If,  however,  the 
Government  did  not  recognize  that  any  claim  filed  herein  by  the 
Smith  Company  was  valid,  then  the  Reed-Prentice  Company  would 
make  no  claim  against  the  Smith  Company.^'  (Transcript  of  pro- 
ceedings, pp.  95,  96,  97,  98,  105.) 

9.  No  deliveries  were  made  to  the  Govermnent  under  the  order 
issued  to  the  Reed-Prentice  Company  by  the  H.  A,  Smith  Company, 
and  the  only  service  rendered  to  the  Government  by  the  latter  com- 
pany was  in  the  placing  of  an  order  as  aforesaid. 

10.  The  Government  owned  the  plant  of  petitioner  and  the 
latter  has  no  financial  investmen  or  interest  in  it.  Mr.  Anderson, 
president  of  petitioner,  stated  to  the  Board  that  he  has  not  tecognized 
as  being  valid  the  claim  made  herein  by  the  H.  A.  Smith  Co.  (Tran- 
script of  proceedings,  p.  71.) 

DECISION. 

1.  An  inquiry  as  to  the  Government's  liability  to  the  Symington- 
Anderson  Co.  under  the  facts  disclosed  necessarily  involves  inquiry 
as  to  the  liability  of  the  Symington- Anderson  Co.  to  H.  A.  Smith 
Co.,  because  if  the  Symington- Anderson  Co.  be  not  liable  to  the  H.  A. 
Smith  Co.,  then  the  Grovemment  is  not  liable  to  the  Symington- 
Anderson  Co. 

2.  The  transaction  between  the  Symington- Anderson  Co.  and  the 
H.  A.  Smith  Co.  having  occurred  in  the  State  of  New  York,  is  sub- 
ject to  and  governed  by  its  laws. 

3.  No  enforcible  contract  may  be  based  on  the  order  issued  October 
12,  1918,  because  no  memorandum  in  writing  was  signed  by  the 
Symington- Anderson  Co.  with  reference  to  it,  and  nothing  in  earnest 
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was  given  to  bind  such  a  contract  (Laws  of  the  State  of  New  York, 
1909,  ch.  45,  sec.  85.)  The  statute  referred  to  expressly  excepts  con- 
tracts of  sale  from  its  operation  if  the  goods  to  be  manufactured 
thereunder  are  not  "  suitable  for  sale  to  others  in  the  usual  course  of 
the  seller's  business."  But  there  is  nothing  in  our  transcript  of  pro- 
ceedings to  indicate  that  the  lathes  in  question  are  unsuitable  for  sale 
to  others  in  the  usual  course  of  the  seller's  business.  The  contra- 
wise  appears.  Nor  are  we  told  that  when  the  Symington- Anderson 
Co.  issued  to  the  H.  A.  Smith  Co.  its  verbal  order,  aforesaid,  the 
latter  company  was,  by  its  terms,  to  purchase  the  lathes  for  it  at  a 
certain  price,  the  Symington- Anderson  Co.  agreeing  to  receive  and 
pay  for  them  on  delivery.  Such  a  transaction  would  have  been  a 
<5ontract  of  agency,  and  would  not  have  been  within  the  statute. 
Evidence,  however,  comes  to  us  from  the  Reed-Prentice  Co.  that  it 
was  the  deliberate  intention  of  the  H.  A.  Smith  Co.  to  purchase 
these  lathes  fi'om  the  former  company  and  then  to  sell  them  to  the 
Symington-Anderson  Co.  for  a  very  much  larger  price ;  all  of  which 
shows  clearlyj  we  think,  that  the  transaction  between  the  Symington- 
Anderson  Co.  and  the  H.  A.  Smith  Co.  was  a  contract  of  bargain  and 
sale  and,  accordingly,  was  subject  to  the  provisions  of  the  law  men- 
tioned. If  it  was  not  enforcible,  being  in  contravention  thereof,  as 
we  have  stated,  then  no  liability  can  grow  out  of  it. 

4.  The  written  order  dated  November  8, 1918,  having  been  canceled 
before  it  was  accepted  creates  no  legal  liability.  An  offer  of  terms  on 
one  side  and  an  assent  or  acceptance  of  terms  on  the  other,  com- 
municated toward  the  parties,  is,  in  the  last  analysis  at  least,  the 
form  of  every  agreement.  There  must  be  an  offer,  express  or  implied, 
and  this  offer  must  be  accepted,  agi*eeing  to  its  tenor,,  before  the  bind- 
ing contract  is  formed.  (Elliott  on  Contracts,  vol.  1,  p.  25,  and 
numerous  cases  cited.) 

5.  As  the  claim  presented  to  the  Board  involves  no  liability  or  loss, 
it  may  not  properly  be  adjusted  or  paid  in  accordance  with  the  pro- 
visions of  the  Act  of  March  2,  1919.    It  is,  therefore,  denied. 

Col.  Garnett  and  Col.  Lehman  concurring. 


Case  No.  28. 

BBHEAKma  in  re  CLAIM.  OF  THE  STHINOTOH-ANDBBSOH  CO. 

1.  C0HT&ACT8 — STATUTE  OF  FBAUDS. — On  rehearinflTt  elaimant  haTinir  dii- 
coYered  and  snbmltted  in  evidence  letters  signed  by  elaimant  ordering 
eertoin  lathes  from  a  subcontractor,  the  former  decision  of  this  Boatd 
(YoL  I,  p.  105)  is  rcYersed.  It  is  now  held  that  there  wai  a  memorandnm 
in  writing  signed  by  the  party  to  be  charged^  as  required  by  chapter  46, 
section  85,  of  the  Laws  of  the  State  of  Hew  York,  1909,  and  that  since 
the  subcontractor  has  a  valid  and  enforceable  claim  against  the  prime 
contractor,  the  latter,  claimant  herein,  is  entitled  to  relief  under  the 
act  of  Xaroh  8, 1919. 

^  December  8,  1919. 

Lieut.  Col.  Hsunilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  up  on  a  petition  for  rehearing  filed  by  the  claim- 
ant subsequent  to  the  decision  of  this  Board  (Vol.  I  these  Decisions,  p. 
105)  upon  a  Class  B  claim  under  Purchase,  Storage,  and  Traffic  Divi- 
sion, Supply  Circular  No.  17,  for  $30,107.50,  damages  alleged  to  have 
been  sustained  by  reason  of  an  agreement  claimed  to  have  been  en- 
tered into  between  the  claimant  company  and  the  Government  for 
the  preparation  of  a  shop  for  an  additional  production  of  trench 
mortars.    It  is  convenient  to  restate  the  facts. 

2.  The  Symington- Anderson  Co.,  of  Rochester,  N.  Y.,  was  engaged 
in  the  operation  of  a  Government-owned  ordnance  plant.  Some  time 
prior  to  September,  1918,  the  Gk)vemment  authorized  the  claimant 
to  procure  shop  equipment  for  the  manufacture  of  additional  trench 
mortars  of  the  200-mm.  type. 

3.  In  accordance  with  these  instructions  and  before  receiving  any 
more  formal  authorization,  the  claimant  placed  orders  for  increased 
facilities  to  the  aggregate  value  of  $180,000. 

4.  Because  of  the  signing  of  the  armistice  the  claimant  was  di- 
rected by  the  Government  to  cancel  all  orders  placed  by  it  for  ma- 
chinery and  equipment  It  succeeded  in  canceling  all  such  orders 
without  payment  of  any  compensation  except  in  the  instance  of  the 
H.  A.  Smith  Co.,  of  whom  it  had  ordered  high-speed  gear-head  lathes. 
The  latter  company  insisted  that  it  be  reimbursed  for  damages  sus- 
tained by  reason  of  a  breach  of  the  contract  between  it  and  the  pe- 
titioner for  these  lathes. 
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5.  The  H.  A.  Smith  Co.  is  a  jobber  of  machinery  at  Syracuse, 
N.  Y.  Upon  receipt  of  the  order  from  the  claimant  for  the  lathes  in 
question,  the  H.  A.  Smith  Co.  in  turn  placed  an  order  for  their  manu- 
facture with  the  Reed-Prentice  Co.,  of  Worcester,  Mass.  The  Reed- 
Prentice  Co.  did  not  know  the  claimant  in  this  tranaction  except 
that  it  was  directed  to  ship  the  lathes,  when  ready  for  delivery,  to 
the  claimant. 

6.  In  the  original  decision  of  this  Board  relief  was  denied  the 
claimant  upon  the  ground  that  the  H.  A.  Simth  Co.  had  not  per- 
fected, nor  ^8  the  claimant  prepared  to  recognize,  its  claim  against 
the  Symington-Anderson  Co.,  and  because  it  appeared  to  this  Board 
that  in  the  courts  of  the  State  of  New  York  it  would  be  impossible 
for  the  H.  A.  Smith  Co.  to  recover  against  the  claimant  company. 
The  Board  was  of  the  opinon  that  in  the  absence  of  such  a  proved 
claim,  the  claimant  had  no  valid  claim  against  the  Government.  The 
Board  said : 

"  No  enforcible  contract  raay  he  based  on  the  order  issued  October 
12^  1918j  because  no  memorandum  in  writing  was  signed  by  the 
Symington- Anderson  Co.  with  reference  to  it^  and  nothing  in  earnest 
was  given  to  bind  such  a  contract.  {Lams  of  the  State  of  New  York, 
1909^  ch.  4S^  sec.  85.)  The  statute  referred  to  expressly  excepts  con- 
tracts of  sale  from  its  operation  if  the  goods  to  be  manufactured 
thereunder  are  not  ^  suitable  for  sale  to  others  in  the  usual  course 
of  the  seRer's  business.'  But  there  is  nothing  in  our  transcript 
of  pror^eedings  to  indicate  that  the  lathes  in  question  are  unsuitable 
for  wle  to  others  in  the  usual  course  of  the  seller's  business.  The 
ijontrawise  appears.  Nor  are  we  told  that  when  the  Symington- 
Anderson  Co.  issued  to  the  H.  A.  Smith  Co.  its  verbal  order,  afore- 
said, the  latter  company  was,  by  its  terms,  to  purchase  the  lathes 
for  it  at  a  certain  price,  the  Symington- Anderson  Co.  a^eeing  to 
receive  and  pay  for  them  on  delivery.  Such  a  transaction  would 
have  been  a  contract  of  agency,  and  would  not  have  been  within  the 
statute.  Evidence,  however,  comes  to  us  from  the  Reed-Prentice 
Co.  that  it  was  the  deliberate  intention  of  the  H.  A.  Smith  Co.  to 
purchase  these  lathes  from  the  former  company  and  then  to  sell 
them  to  the  Symington- Anderson  Co.  for  a  very  much  larger  price; 
all  of  which  shows  clearly,  we  think,  that  the  transaction  between 
the  Symington- Anderson  Co.  and  the  H.  A.  Smith  Co.  was  a  con- 
tract of  bargain  and  sale  and,  accordingly,  was  subject  to  the  provi- 
sions of  the  law  mentioned.  If  it  was  not  enforcible,  being  in  con- 
travention thereof,  as  we  have  stated,  then  no  liability  can  grow 
out  of  it." 

7.  At  the  rehearing  granted  upon  the  claimant's  application  on 
the  ground  that  it  had  discovered  additional  and  material  evidence 
which  it  wished  to  present  for  consideration,  the  defect  ccMisidered 
fatal  upon  the  original  hearing,  i.  e.,  that  no  memorandum  in  writing 
was  signed  by  the  Symington- Anderson  Co.  with  reference  to  the 
order  placed  by  it  with  the  H.  A.  Smith  Co.,  was  cured  by  the  intro- 
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diicti(m  of  letters  and  telegram  from  the  Symington- Anderaon  Co. 
addressed  to  the  H.  A.  Smith  Co.  The  letter  dated  October  10, 
1918,  read  in  part : 

"Please  quote  us  price  and  delivery,  based  on  A-5  priority,  on 
five  30-inch  by  10- foot  centers,  motor  driven  or  single  pulley,  geared 
head  lathes,  equipped  with  24-inch  chucks  and  taper  attachinent. 

"  This  equipment  is  required  in  connection  with  the  manufacture 
of  240  m/ra  trench  mortar  barrels  on  Government  contract.  You 
are  requested  to  wire  quotations." 

8.  Under  date  of  October  12, 1918,  the  H.  A.  Smith  Co.  submitted 
quotations  on  five  such  lathes  in  accordance  with  the  claimant's  re- 
quest, and  thereupon  the  claimant  sent  the  following  telegram,  the 
original  of  which  was  properly  identified: 

"  Western  Union  Telegram. 
"  Eeceived  at  105  East  Washington  St.,  Syracuse,  N.  Y. 
53RHNS  12 

Fy  Rochester  NY  125P  Oct  12  1918 
"Mr.  Troutman, 

Care  H.  A.  Smith  Co.,  Syracuse,  N.  Y. 
"Accept   quotations   Re  >  Prentice   lathes.    Prefer   motor-driven. 
Submit  ruU  quotations  Monday. 

Symington  Anderson  Co. 

130  P  '* 

9.  Three  days  later  the  claimant  placed  a  duplicate  order  with  the 
H.  A.  Smith  Co.  for  five  additional  lathes,  reading  as  follows : 

"  This  will  acknowledge  your  quotation  October  12th  on  five  80" 
swing  by  10  ft.  centers,  motor-dnven,  geared  hand  lathes,  complete 
with  taper  attachments,  etc. 

"We  also  confirm  telephone  conversation  this  morning,  ordering 
five  additional  lathes  to  the  same  specifications.  Formal  order  wiU 
be  sent  to  you  in  due  course." 

The  H.  A.  Smith  Co.  ordered  the  manufacture  of  the  10  lathes  by 
the  Reed-Prentice  Co.  by  "Shipment  to  be  made  to  Symington- 
Anderson  Company,  Ordnance,"  by  its  ccnnmimications  Nos.  4305 
and  4309,  dated  respectively  October  12  and  IS,  1918. 

DECISION. 

1.  The  Board's  denial  of  relief  upon  the  original  hearing  paay  be 
regarded  as  a  denial,  because  the  claimant  did  not  make  out  a 
prima  facie  case.  Upon  the  rehearing  this  defect  was  cured.  In 
such  a  three-cornered  transaction,  however,  unless  the  claimant  can 
prove  the  amount  of  its  damages;  that  is  to  say,  the  amount  it  has 
paid  to  the  H.  A.  Smith  Co.  or  the  amount  of  the  H.  A.  Smith 
Company's  proven  claim  against  it,  the  Government  is  still  unable 
to  make  payment.    Upon  the  rehearing  the  Board,  therefore,  took 


104  DECISIONS  BOABD  OF  GONTRAOT  ADJUSTMENT. 

the  position  that  it  would*  grant  an  adjournment  to  the  claimant 
until  such  time  as  the  H.  A.  Smith  Co.  had  proved  its  claim  against 
the  Symington-Anderson  Co.,  unless  all  parties  would  agree  to  sub- 
mit all  phases  of  the  transaction  to  this  Board  for  consideration,  and 
agree  to  be  bound  by  its  determination  of  their  relative  liability. 

2.  Opportunity  having  been  given  for  consideration  of  this  sug- 
gestion by  each  of  the  claimants,  with  its  own  counsel,  the  hearing 
was  resumed  and  the  following  colloquy  occurred  and  stipulations 
entered  into: 

Lieut.  Col.  Hamilton:  "In  other  words,  the  obligation  of  the 
Symington- Anderson  Company  to  you  (the  H.  A.  Smith  Co.)  has  got 
to  be  determined  before  this  Board  can  find  out  how  much  it  owes 
the  Symington- Anderson  Company.  If  you  are  not  willing  to  let  this 
ISoard  determine  what  the  Symington- Anderson  Company  owes  you, 
then  you  have  got  to  go  to  the  civil  courts  and  get  a  judgment." 

(Record,  pp.  170, 171.) 

******* 

Lieut.  Col.  Hamilton :  "  *  *  *  the  foundation  of  the  whole 
thing  is  *  What  is  owed  to  the  Reed-Prentice  ComJ)any? '  and  until 
that  can  be  fixed,  the  amoxmt  that  may  be  owed  to  the  Smith  Com- 
pany can  not  be  fixed,  and  the  amount  that  may  be  owed  by  the 
Government  can  not  be  fixed.  So  unless  you  gentlemen  are  willing 
to  stipulate ;  unless  the  Reed-Prentice  Company  is  willing  to  stipulate 
that  it  will  accept  from  the  Smith  Company  in  full  settlement  of  its 
claim  arising  out  of  this  transaction  whatever  this  Board  may  find 
to  be  due  to  it,  if  anything,  then  I  think  the  case  had  better  be 
indefinitely  adjourned.^' 

Symington- Anderson  Co. :  "  I  want  to  put  this  on  the  record,  that 
I  think  the  Colonel's  proposition  is  the  only  fair  one,  because  if  in 
this  case  the  Symington- Anderson  Company  took  what  the  Govern- 
ment had  awarded  us,  and  at  the  same  time  the  Reed-Prentice  Com- 
pany or  the  Smith  Company  did  not  give  up  its  right  to  go  into  the 
civil  courts  against  us,  we  eventually  might  suner  a  loss  by  the 
recovery  of  a  judgment  representing  a  difference  between  what  this 
Board  allowed  and  that  which  the  civil  court  allowed."  (Record^ 
pp.  178,  174.) 

******* 

Reed-Prentice  Co. :  "  I  will  accept  in  settlement  of  this  claim  what- 
ever the  Board  finds  to  be  actually  due  us,  which,  of  course,  involves 
the  Smith  Company's  claim  for  their  overhead." 

Lieut.  Col.  Hamilton :  "Actually  due  to  you  ? " 

Reed-Prentice  Co. :  "Actually  due  to  us,  moneys  expended  on  ac- 
count of  this  order."     (Record,  p.  176.) 

*  ♦  ♦  *  *  *  * 

Lieut.  Col.  Hamilton :  "  If  both  of  you  are  willing  to  take  the 
decision  of  this  Board  as  binding  upon  you,  that  clears  up  your 
end  of  the  triangle,  and  I  understand  that  you  are  willing  to  so 
stmulate." 

Reed-Prentice  Co. : "  Yes,  sir."     (Record,  p.  176. ) 

******* 
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H.  A.  Smith  Co; :  "  We  have  discussed  this  matter  to  some  extent, 
and  I  understand  that  the  Beed-Prentice  Company  are  willing  to  and 
will  accept  the  award,  if  any,  that  this  Board  may  find  it  is  entitled 
by  reason  of  this  contract  or  order  to  the  Smith  Machinery  Com- 
pany, and  ui)on  payment  of  that  award,  if  any,  will  release  the  H.  A. 
Smith  Machinery  Company  from  any  and  all  liability  in  any  coui-t, 
and  upon  that  the  H.  A.  Smith  Machinery  Company  stipulates  that 
it  will  receive  and  accept  any  award  that  may  be  made  to  it  I  for 
expenses  or  commissions  that  may  be  awarded  by  this  Board  for  its 
services,  and  upon  such  award  it  will  release  the  Symington- Ander- 
son Company  from  all  further  liability." 

Symington- Anderson  Co. :  "  It  is  my  understanding  that  the  Reed- 
Prentice  Company  will  submit  its  claim  to  this  Board  for  adjudica- 
tion and  will  agree  to  abide  by  its  determination,  reserving  to  itself, 
however,  any  appeal  that  the  law  may  give  to  the  decisions  of  this 
Board." 

Lieut.  Col.  Hamilton :  "  Of  course." 

Symington- Anderson  Co.:  "That  if  the  Reed-Prentice  Co.  is 
aDowed  nothing,  the  Smith  Co.  gets  nothing,  we  get  nothing, 
and  everybody  will  be  satisfied.  If  the  Reed-Prentice  Co.  is 
allowed  anythmg  by  this  Board  it  will  accept  any  such  award,  and 
that  the  H.  A.  Smith  Co.  will  accept  such  sum  as  this  Board 
may  feel  is  ample  to  justly  compensate  it  for  the  losses  and  expenses 
which  it  has  been  out  to  by  reason  of  this  contract." 

Reed-Prentice  Co. :  "  I  desire  to  corroborate  Mr.  Dinneen's  state- 
ment   ♦     *     *." 

Symington- Anderson  Co.:  "The  Symington-Anderson  Co.  is  in 
this  position,  that  whatever  liability,  if  any,  this  Board  may  deter- 
mine is  due  from  it  either  to  the  Reed-Prentice  Co.  or  the  Smith 
Co.,  be  adjudicated  by  this  Board  with  the  understanding  that 
the  decision  of  this  Board  and  any  other  appellate  board  will  be 
a  fall  acquittance  and  will  operate  as  res  judicata  against  the  Sym- 
ington-Anderson Co.  in  any  claim  of  the  Smith  Co.  or  the  Prentice 
Co.  arising  out  of  the  claim  made  in  this  case." 

Lieut.  Uol.  Hamilton:  "And  if  the  Board  finds  that  the  Reed- 
Prentice  Co.  is  entitled  to  be  paid  any  money  by  the  Smith  Co., 
and  that  in  turn  the  Smith  Co.  is  entitled  to  be  paid  any  money 
by  the  Symington-Anderson  Co.,  then  this  Board  will  take  up 
for  further  consideration  the  question  as  to  whether  or  not  the 
Symington-Anderson  Co.  had  any  order  or  contract,  formal  or 
informal,  with  the  Government,  upon  the  faith  of  which  this  obliga- 
tion was  incurred  to  the  Smith  Co." 

Symington- Anderson  Co.:  "That  is  correct."     (Record,  pp.  193, 

1914,  195.) 

4.  This  Board  is  of  the  opinion  that  a  contract  was  entered  into 
between  the  Government  and  the  claimant  imder  which  the  claim- 
ant's plant  was  to  be  extended  and  facilities  procured  for  an  in- 
creased production  of  trench  mortars,  and  that  relying  upon  such  a 
contract  the  claimant  entered  into  a  contract  for  certain  lathes  with 
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the  H.  A.  Smith  Machinery  Co.,  which  company  in  turn  arranged 
for  the  manufacture  of  these  lathes  by  the  Reed-Prentice  Co. 

5.  The  contract  between  the  Government  and  the  claimant  was 
canceled  on  November  12,  1918,  and  the  claimant  and  the  H.  A. 
Smith  Co.  canceled  their  respective  contracts  with  each  other  and 
with  the  Reed-Pr^ntice  Co.,  subject  to  claims  for  damages.  Accord- 
ingly the  Reed-Prentice  Co.,  is  entitled  to  recover  from  the  H.  A. 
Smith  Co.  the  damages  sustained  by  reason  of  the  order  placed  with 
it  for  the  manufacture  of  the  lathes,  and  the  H.  A.  Smith  Co.  is  en- 
titled to  recover  from  the  Symington-Anderson  Co.  whatever  moneys 
it  may  be  properly  required  to  pay  to  the  Reed-Prentice  Co.  plus 
any  actual  expenses  incurred  by  it  in  the  transaction,  and  the 
Symington- Anderson  Co.  is  entitled  to  be  paid  by  the  Grovemment 
such  amount  as  it  may  properly  pay  to  the  H.  A.  Smith  Co.  in  the 
premises. 

6.  Each  of  the  parties  to  this  transaction  was  informed  upon  the 
hearing  that  if  the  matter  was  submitted  to  this  Board  for  determina- 
tion, in  view  of  the  fact  that  the  claim  of  the  Symington- Anderson 
Co.  comes  within  the  provisions  of  the  act  of  March  2,  1919,  .the 
award,  if  any,  would  not  include  profit  to  any  of  the  parties  to  the 
transaction. 

Col.  Delafield,  Mr.  Shirk,  and  Mr.  Bayne  concurring. 

The  recorder  shall  cause  the  appropriate  personnel  attached  to  this 
Board  to  make  an  investigation  into  the  books  and  accounts  of  the 
Reed- Prentice  Co.  and  the  H.  A.  Smith  Co.  in  order  to  ascertain  the 
amount  due  from  H.  A.  Smith  Co.  to  Reed-Prentice  Co.  and  the 
amount  due  from  Symington- Anderson  Co.  to  H.  A.  Smith  Co.,  and 
to  report  to  this  Board ;  said  personnel  in  making  such  investigation 
to  be  guided  by  the  principles  set  forth  in  Supply  Circular  No.  Ill, 
1918,  and  Supply  Circular  No.  19,  1919,  and  the  above  opinion,  no 
profits  to  be  allowed  to  any  of  the  parties.  In  the  meantime,  the 
Symington- Anderson  Co.  shall  procure  and  file  with  this  Board  the 
consent  of  H.  A.  Smith  Co.  to  look  for  its  compensation  to  said 
Symington- Anderson  Co.  only  and  the  consent  of  Reed-Prentice  Co. 
to  look  for  its  compensation  to  H.  A.  Smith  Co.  or  Symington-An- 
derson Co.  only,  pursuant  to  section  4  of  the  act  of  March  2,  1919. 
Upon  the  completion  of  said  investigation  this  Board  will  find  and 
determine  the  respective  rights  and  obligations  of  the  parties  inter  se^ 
pursuant  to  their  stipulation  at  the  hearing  and  will  make  an  award 
appropriate  in  the  premises. 

John  Ross  Delafieu>, 

Oh/tirmaai. 


Case  No.  26. 

in  re  THE  €M>VT&ACT  WITH  XBVKY  S.  BLEWXTT  A  SONS  FOB  HARD 

BAXAD. 

1.  COHTXACTft— CHANGE  OF  SPECIFICATIONS  DUBINO  PEBFOBXANCE  OF 

CONTBACT — COXPENSATION  FOB. — ^Where  the  speeiiloatioiiB  acoom- 
panylng  a  contraot  set  no  standard  of  perfection  for  the  sealing^  of  metal 
hard-bread  cans,  the  packing  of  which  was  an  innoTation  entirely  new 
to  the  baking  industry  and  there  was  no  maohine  then  in  nse  for  the 
purpose  of  soldering  covers  on  snch  square  cans,  necessitating  the  per- 
formance of  this  wotk  by  hand  labor,  and  later  the  contractor  was  noti- 
ted  that  the  Oovemment  would  insist  upon  a  standard  of  98  per  oent 
perfection,  which  necessitated  closing  down  the  plant  for  four  days 
for  the  purpose  of  installing  facilities  for  testing  in  order  that  this 
standard  of  perfection  might  be  met  and  in  order  that  a  large  quan- 
tity of  cans  already  accumulated  might  be  put  through  the  test,  the 
contractor  is  entitled  to  be  reimbursed  for  the  extra  expense  occasioned 
by  such  change  and  incident  thereto. 

2.  BTIDENCE — UN H  U  FFICIENCY  OF  PBOOF. — Where  the  evidence  produced 

by  a  claimant  in  support  of  his  claim  is  indefinite  and  uncertain  the 
claim  will  be  disallowed,  even  though  the  Board  consents  to  the  prin- 
ciple of  the  claim. 

3.  CONTBACTS— <IHANOE  OF  SPECIFICATIONS  DVBINO  PEBFOBXANCE  OF 

CONTBACT— COXPENSATION  FOB.— Where  at  the  time  of  making  a 
contraot  for  the  manufacture  of  crackers  standard  used  by  the  oraoker 
industry  permitted  5  per  oent  grindings  of  broken  craekers  mixed  in 
'  the  dough  a  subsequent  ruling  prohibiting  the  use  of  more  than  8  per 
cent  grindings  operates  as  a  change  in  the  specifieations,  for  which  the 
manufacturer  is  entitled  to  compensation  for  resulting  loss.  » 

4.  EVIDENCE— nrSITFFICIENCy    OF    EVIDENCE    DVE    TO    CONDITION    OF 

CLAIXANT'S  BOOKS. — Where  a  claim  is  presented  to  the  War  Depart- 
ment Board  of  Contract  Adjustment  which,  owing  to  the  condition  of  the 
claimant's  books,  is  of  such  a  character  as  to  prevent  the  examiner 
from  making  a  definite  report  on  the  item  unless  the  claimant's  books 
are  reoonstruoted  the  claim  will  be  referred  to  the  Zone  Supply  Ofiloer 
with  the  recommendation  that  if  it  is  possible  by  reconstruction  of  the 
claimant's  books  to  arrive  at  the  proper  amount  of  the  claim  for  whioh 
the  Oovemment  is  liable,  that  allowance  be  made  therefor. 

Col.  Gamett,  writing  the  opinion  of  the  Board,  May  26, 1919. 

FINDINGS  OF  FACT. 

1.  In  October  3,  1918,  Henry  S.  Blewett  &  Sons  (Inc.),  Somer- 
ville,  Mass.,  the  petitioner  herein,  entered  into  a  contract  (1491)  with 
the  Quartermaster  Corps,  United  States  Army,  under  the  terms  of 
which  it  agreed  to  furnish  to  the  Government  on  various  dates  be- 
tween October  14,  1918,  and  April  14,  1919,  1,050,000  pounds  hard 
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bread  wrapped  and  packed  in  one-half  pound  tin  cans,  air  and  water 
tight,  at  a  price  of  $0,155  per  pound. 

2.  On  November  14,  1918,  contractor  was  directed  by  the  proper 
officers  of  the  Subsistence  Division,  Office  of  the  Zone  Supply  Officer, 
Boston,  'Mass.,  to  cease  further  production  under  this  contract. 
There  had  been  delivered  and  billed  to  the  Grovemment  a  total  of 
287,221  pounds  hard  bread,  at  a  cast  of  $44,519.26. 

3.  Petitioner,  under  date  of  January  23,  1919,  presented  his  peti- 
tion for  losses  incurred  in  the  prosecution  of  this  contract,  in  the 
amount  of  $11,612.47,  to  the  Zone  Board  of  Review,  Boston,  Mass. 
The  said  Board  disapproved  of  the  claim  as  filed,  taking  exception  to 
items  Nos.  27,  29,  30,  31,  32,  33,  and  35  of  the  petition. 

4.  Petitioner,  under  date  of  March  10,  1919,  and  in  accordanoe 
with  War  Department  General  Order  No.  108,  dated  November  6, 
1918,  appealed  to  the  War  Department  Board  of  Contract  Adjust- 
ment and  submitted  thereto  for  its  hearing  and  determination  a 
revised  petition  in  substance  the  same  as  first  presented  to  the  Zone 
Board  of  Review,  excepting  only  that  items  27,  30,  and  32  of  petition 
first  presented  had  been  consolidated  under  item  No.  38  and  desig- 
nated as  "  increased  overhead  and  running  expenses." 

5.  Items  Nos.  1  to  27,  inclusive,  and  item  No.  31  of  the  petition 
filed  before  the  War  Department  Board  of  Contract  Adjustment 
have  been  approved  by  the  Zone  Board  of  Eeview  and  therefore  will 
not  be  examined  in  this  opinion.  Items  Nos.  28,  29,  30,  32,  and  33 
have  been  disallowed  by  the  ZJone  Board,  and  it  is  therefore  necessary 
for  us  to  examine  these  items  with  a  view  to  determining  whether 
there  may  be  any  equity  therein. 

DECISION. 

We  will  take  up  each  of  the  aforesaid  items  in  its  order. 

''Item  28.  Money  paid  help  during  shutdown  period  occasioned 
by  experimenting  in  packing,  soldering,  and  changing  facilities  for 
these  purposes." 

The  evidence  discloses  that  petitioner  is  primarily  a  bread  baker, 
and  had  no  regular  facilities  for  baking  crackers  or  hard  bread; 
that  the  packing  of  hard  bread  in  square  cans  was  an  innovation 
entirely  new  to  the  baking  industry  and  that  there  was  no  machine 
then  in  use  for  the  purpose  of  soldering  covers  on  square  cans,  neces- 
sitating the  performance  of  this  work  by  hand  labor.  The  specifi- 
cations, accompanying  the  contract,  set  no  standard  of  perfection 
for  the  sealing  of  these  cans.  On  or  about  October  25,  1918, 
petitioner  was  advised  that  the  Government  would  insist  upon  a 
standard  of  98  per  cent  perfection.  This  necessitated  the  closing 
down  of  the  plant  for  four  days,  for  the  purpose  of  installing  facil- 
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ities  for  testing,  in  order  that  this  standard  of  perfection  might  be 
met,  and  in  order  that  the  large  quantity  of  cans  already  accumu- 
lated might  be  put  through  the  test.  As  this  was  extra  work  forced 
upon  the  contractor  by  the  adoption  of  new  specifications,  we  are 
of  the  opinion  that  he  should  be  reimbursed  for  the  extra  expense 
incident  thereto,  and  the  evidence  before  us  seems  to  show  that  this 
extra  expense  was  at  least  the  sum  claimed,  namely,  $1,000,  and  the 
board  approves  of  the  payment  of  this  item. 

"Item  29.  Loss  incident  to  the  hiring  of  excess  labor  to  reach 
quickly  and  maintain  production." 

And 

"  Item  80.  Loss  through  the  inability  of  the  Government  contrac- 
tors to  supply  tin  can  covei-s  to  meet  the  demands  of  production, 
necessitating  extra  labor  and  trucking  and  at  times  forcing  delays 
in  production." 

Under  these  items  the  evidence  of  the  petitioner  is  so  very  indefi- 
nite and  uncertain  that  even  if  the  Board  could  assent  to  the  prin- 
ciple of  the  claim,  no  basis  for  these  items  can  be  established.  In 
addition,  our  examiner  was  unable  to  discover  data  upon  which 
favorable  findings  could  be  based,  and  therefore  claims  under  these 
two  items  must  be  disallowed. 

"  Item  32.  Loss  on  broken  crackers  which  late  ruling  by  the  Gov- 
ernment as  to  the  use  of  grindings  in  dough  and  cessation  of  con- 
tra<9l  prevented  the  contractor  from  using." 

The  standard  used  by  the  cracker  industry  permitted  5  per  cent 
grindings  of  broken  crackers  mixed  in  the  dough.  On  December  5, 
1918,  a  ruling  by  the  Subsistence  Division,  Zone  Supply  Office  at  Bos- 
ton, prohibited  the  use  pf  more  than  2  per  cent  grindings.  This  rul- 
ing was  effective  only  in  the  production  of  68,900  pounds  of  hard 
bread,  and  the  loss  sustained  by  the  contractor  as  a  result  of  this  rul^ 
ing,  according  to  report  of  examiner,  amounts  to  $58.28.  This  like- 
wise seems  to  be  a  loss  resulting  from  change  in  specifications,  and 
the  Board  approves  of  the  payment  thereof. 

"Item  33.  Increased  overhead  and  running  expenses  caused  by 
changing  the  plant  and  preparing  organization  to  manufacture 
crackers,  which  the  premature  termination  of  the  contract  gave  no 
opportunity  to  recoup." 

The  Board  sent  its  examiner  to  the  plant  of  the  company  for  the 
purpose  of  ascertaining  this  item.  The  condition  of  its  books  was  of 
such  character  as  to  prevent  the  examiner  from  making  a  definite 
report  on  this  item.  The  contractor's  method  of  figuring  same  was 
evidently  incorrect  and  is  disapproved  by  the  Board.  The  examiner 
reports  that  there  is  no  method  determining  what  part  of  the  loss 
shown  on  the  contractor's  books  may  be  directly  attributable  to  the 
Government  contract,  and  in  order  to  determine  the  cost  of  produc- 
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tion  of  hard  bread,  it  will  be  necessary  to  reconstruct  the  claimant's 
books.  The  claim,  therefore,  is  referred  to  the  Zone  Supply  Officer 
with  the  recommendation  that  if  it  is  possible  by  reconstruction  of 
the  claimant's  books,  to  arrive  at  the  proper  proportion  of  the  over- 
head expense  attributable  to  this  contract,  allowance  may  be  made 
therefor. 

5.  The  papers  in  this  case  will  be  forwarded  to  the  Zone  Board  of 
Review  with  instructions  to  adjust  the  clauns  upon  the  basis  of  this 
opinion. 

Col.  Lehmam,  Lieut.  Col.  Malone,  and  Lieut.  Col.  Hamilton  con- 
curring. 


Case  No.  75. 

In  re  COHTEACT  WITH  THE  WAENEE  OEAE  CO.  FOE  OEAEg. 

1.  C0HTEACT8— PAEOL  AaEEEXEHTS  NOT  IHCOEPOEATED  IK  WEITTEE 
COHTEACT — EVIDENCE. — ^Di  the  absenoe  of  fraud  or  mistake,  all  pre- 
liminary negotiations  and  oral  agreements  between  the  parties  to  a 
written  contract  made  before  or  at  the  time  of  execution  of  the  contract 
are  merged  into  the  contract  and,  as  a  rule,  are  inadmissible  to  vary 
its  terms  or  to  alTeot  its  construction. 

8.  SAME. — Where  a  written  contract  is  definite  in  the  terms  and  conditions 
relatiTe  to  the  price  to  be  paid,  e^en  though  there  were  prior  or  con- 
temporaneous statements  made  by  the  ollcers  of  the  OoTcrnment  rela- 
tiye  to  financial  assistance  to  be  rendered  the  contractor  by  the  Qot- 
emment  in  the  performance  of  the  contract,  such  representations  are 
inadmissible  to  establish  a  promise  for  the  purpose  of  varying  the  terms 
of  the  written  contract  relative  to  the  remuneration  to  be  paid  there- 
under. If  a  claimant  under  a  written  contract  with  the  Qoyemment  is 
entitled  to  be  reimbursed  for  the  excess  cost  of  the  facilities  furnished 
by  him  in  the  fuliUling  of  such  contract  reimbursement  must  be  secured 
under  the  terms  of  said  contract  and  in  accordance  with  the  provisions 
of  the  same. 

Ck)L  Garnett,  writing  the  opinion  of  the  Board  May  26, 1919. 

FINDINOS  OF  FACT. 

1.  On  October  20,  1917,  the  Wamer  Gear  Co.,  of  Muncie,  Ind., 
entered  into  the  following  contracts  with  the  Quartermaster  Corps, 
United  States  Army,  for  the  manufacture  of : 

4,000  Class  "  B  "  tranismissions,  contract  3-B-2. 

4,000  Class  "  B  "  clutches,  contract  4-B-2. 

6,000  CJass  "  B  "  controls,  contract  4J-B-2. 

3,000  Class  "  B  "  steering  gears,  contract  ^B-2. 
to  be  used  in  the  construction  of  the  first  series  class  "  B  "  standard- 
ized motor  trucks  for  the  Motor  and  Vehicles  Division,  said  contracts 
aggregating  $1,619,190.     The  provisions  of  the  contracts  relative 
to  prices  were  as  follows : 

"  That  the  price  herein  named  in  this  purchase  contract  is  arrived 
at  by  the  purveyor  on  the  basis  of  an  estimated  cost,  plus  15  per 
cent  profit  thereon.  The  purveyor,  however,  absolutely  guarantees 
that  the  price  herein  named  does  not  exceed  the  prices  of  similar 
work  to  other  customers,  and  he  further  agrees  to  rebate  to  the 
United  States  Government  any  profits  in  excess  of  20  per  cent.  On 
the  other  hand,  the  Government  ^arantees  to  the  purveyor  a  mini- 
mum profit  of  5  per  cent  net  on  the  cost." 

While  the  conferences  in  regard  to  said  contracts  were  being  held 
with  the  officers  of  the  Government,  one  of  said  officers  informed 
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the  representatives  of  the  company  that  "  every  financial  assistance 
necessary  would  be  given  for  facilitating  any  awards  which  might 
be  allowed." 

2.  Application  was  made  to  the  Government  for  a  loan  of 
$350,000,  but,  before  an  agreement  with  the  War  Trade  Board 
could  be  consummated,  the  company  used  its  own  capital  and  made 
its  necessary  financial  arrangements  elsewhere,  delay  on  the  part 
of  the  Government  necessitating  such  action. 

3.  The  company  is  herein  setting  up  a  claim  of  an  implied  con- 
tract on  the  part  of  the  Government  to  reimburse  it  for  the  difference 
between  the  abnormal  cost  of  the  facilities  added  for  the  purpose  of 
fulfilling  aforesaid  contracts  and  the  normal  cost  of  said  facilities, 
such  excess  cost  being  alleged  to  be  entirely  beyond  the  control  of 
the  company  and  due  to  the  exigencies  of  war,  but  necessary  in  order 
to  fulfill  said  contracts. 

DECISION. 

1.  In  the  absence  of  fraud  or  mistake,  all  preliminary  negotiations 
and  oral  agreements  between  the  parties  to  a  written  contract  made 
before  or  at  the  time  of  execution  of  the  contract  are  merged  into 
the  contract,  and  as  a  rule  are  inadmissible  to  vary  its  terms  or  to 
affect  its  construction.  {Union  Mutual  Life  Ins.  Co.  v.  Mowrt/y 
96  U.  S.  544,  24  L.  Ed.  674.)  Or,  as  has  been  stated  by  a  noted 
author,  "a  complete,  valid,  written  contract  merges  all  prior  and 
contemporaneous  negotiations  and  agreements  within  its  purview; 
and  if  the  parol  agreement  is  not  really  collateral  but  is  an  element 
of  the  written  contract,  or  tends  to  vary  or  contradict  same,  either 
in  its  express  provisions  or  its  legal  import,  it  is  inadmissible."  (2 
Elliott  on  Contracts,  sec.  1633,  p.  946.) 

2.  The  contracts  aforesaid  are  definite  in  the  terms  ^nd  condi- 
tions relating  to  price  to  be  paid;  and  even  if  there  were  prior  or 
contemporaneous  statements  made  by  the  officers  of  the  Grovemment 
relative  to  the  financial  assistance  to  be  rendered  by  the  Gk)vemment 
it  would  be  inadmissible  in  any  court  of  law  to  establish  such'prom- 
ises  for  the  purpose  of  varying  the  terms  of  the  written  contracts 
relating  to  the  remuneration  to  be  paid  thereunder.  If  the  claimant 
is  entitled  to  be  reimbursed  for  the  excess  cost  of  the  facilities  fur- 
nished by  him  in  the  fulfilling  of  said  written  contracts,  such  reim- 
bursements must  be  secured  under  the  terms  of  said  contracts,  and  in 
accordance  with  the  provisions  thereof,  and  the  right  to  the  same 
can  not  be  established  by  implication  of  a  promise  under  the  circum- 
stances set  out  in  this  statement  of  claim. 

Col.  Boggs,  Col.  Lehman,  and  Lieut.  Col.  Malone  concurring. 


Case  No.  43. 

Jn  re  CLAHE  OT  THE  BU&DBTX  lUJSTTFACTmXMQ  CO.  TOE  MOPS. 

1.  BTZDEHCX— OOKFLICT  BXTWEBH  WITHBSSES.— Where  the  two  wttaesses 
to  a  eoAtroYersy  dluigree  as  to  the  facts  the  smoundliiff  oiroumstaiices 
will  be  examined  for  the  purpose  of  determiniiiflr  which  one  is  cor- 
roborated. 

S.  OOHTEACTS— EZPEB8B  nrCUBEXD  IN  ANTICIPATIOH  OF  OOYBBiriEBBT 
OBDEB— BELIAirCB  OH  STATEXEHTS  07  UHAVTHOBIZED  AOEHT— 
COXPEHSATIOH  FOB  TSJVKY  BESTTLTIHO. — ^A  mannfactnrer  who  pur- 
chases supplies  in  anticipation  of  a  OoTemment  order  even  though 
told  by  an  unauthorised  OoTemment  agent  that  a  contract  for  a  certain 
amount  of  goods  would  be  awarded  is  not  entitled  to  compensation  for 
loss  sustained  through  the  purchase  of  more  materials  than  were  needed 
for  the  purposes  of  the  contract  subsequently  awarded  which  was  for  a 
less  amount  than  anticipated. 

CoL  Oamett,  writing  the  opinion  of  the  Board  June  2,  1919 : 

FINDIN08  OF  FACTT. 

1.  The  claimant  has  presented  a  statement  of  claim,  Form  B,  for 
$36,750,  alleged  to  be  due  by  reason  of  an  oral  agreement  made  and 
entered  into  about  September  19, 1918,  in  a  series  of  interviews  held 
between  Mrs.  M.  G.  Tomlinson,  president  of  claimant  company,  and 
W.  B.  Mitchell,  at  that  time  a  buyer  in  the  Hardware  and  Metals 
Division  of  the  Purchase,  Storage  and  Traffic  Department,  during 
which  it  is  alleged  to  have  been  agreed  that  claimant  should  be  as- 
signed a  contract  for  400,000  mop  heads,  made  of  cotton.  It  is 
furtiier  alleged  that  immediately  upon  the  making  of  said  oral 
agreement,  claimant  purchased  600,000  pounds  of  cotton  yam  with 
which  to  manufacture  400,000  mops,  and  thus  140,000  pounds  of  yam 
so  purchased,  and  for  which  it  now  has  no  use,  are  left  in  the  hands 
of  the  claimant,  by  virtue  of  the  fact  that  the  Government  awarded 
it  a  contract  for  only  288,000  mops  instead  of  the  400,000  promised, 
and  the  claim  thus  relates  to  the  140,000  pounds  left  in  the  claimant's 
hands,  the  cost  of  which  to  claimant  is  alle^d  to  be  an  obligation 
incurred  in  preparing  to  perform  the  alleged  oral  agreement. 

2.  In  reference  to  the  alleged  oral  agreement  only  two  witnesses 
testified:  Mrs.  Tomlinson,  president  of  the  company,  on  behalf  of 
the  claimant,  and  W.  B,  Mitchell,  buyer  in  the  Hardware  and  Metals 
Division,  on  behalf  of  the  Government.  Mrs.  Tomlinson's  testimony 
is  rather  vague  and  indefinite.  It  is  claimed  that  after  Mrs.  Tomlin- 
son had  put  in  the  bid  for  her  company,  Mr.  Mitchell  told  her  "  he 
thought  he  would  let  it  come  through  for  all  of  it,  and  that  he  would 
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make  the  deliveries  easy."  But  at  the  same  time,  according  to  Mrs. 
Tomlinson,  Mr.  Mitchell  said  that  ^'the  only  thing  that  made  him 
hesitate  was  that  he  was  undecided  whether  he  wanted  the  15-ounce 
or  the  20-ounce  mop,  but  he  knew  definitely  that  he  wanted  the  20- 
ounce  four-ply  and  told  me  to  get  busy  at  the  factory  and  make  all 
I  could."     (Transcript,  pp.  9,  10.) 

8.  On  the  other  hand,  Mr.  Mitchell's  testimony  is  very  direct  and 
explicit  that,  when  the  bid  of  the  Burdett  Manufacturing  Co.  came 
in  for  the  400,000  mops  in  question,  the  bid  of  that  company  was 
based  upon  the  price  of  35  cents  per  pound;  that  at  the  same  time 
the  Massasoit  Manufacturing  Co.  made  a  bid  at  34  cents  per  pound 
but  were  unable  to  take  the  whole  contract;  that  these  bids,  together 
with  other  bids,  were  tabulated  and  submitted  to  the  Board  of  Be- 
view  with  a  memorandum  at  the  bottom  of  the  tabulation  relating 
to  the  Burdett  Manufacturing  Co.'s  bid,  reading  as  follows: 

"A  much  better  mop  than  the  firm  cotton,  more  absorbent  and 
worth  much  more  than  the  one  cent  difference.  300,000  all  they  can 
take  care  of.  112,000  balance  placed  with  the  Massasoit  Manu- 
facturing Co.  at  34  cents." 

He  further  testifies  that  this  reconamendation  was  adopted  by 
the  Board  of  Review  and  the  contracts  were  let,  as  indicated  in  the 
note,  and  that  Mrs.  Tomlinson  was  contemporaneously  informed  of 
the  action  taken  and  verbally  authorized  to  prepare  for  a  contract 
for  282,000  mops,  which  verbal  authorization  was  subsequently  con- 
firmed by  a  written  contract  Mr.  Mitchell  denies  explicitly  that 
he  in  any  way  authorized  Mrs.  Tomlinson  to  expect  any  other  con- 
tract than  the  one  which  came  to  her. 

4.  Where  the  witnesses  thus  disagree  it  is  necessary  to  examine 
the  surrounding  circumstances  in  order  to  determine  which  one  is 
corroborated. 

DECISION. 

5.  In  the  first  place,  Mr.  Mitchell  shows  clearly  that  he  had  no 
authority  to  make  the  verbal  agreement  upon  which  Mrs.  Tomlinson 
relies,  and  even  if  he  had  given  the  assurance  alleged  to  have  been 
given,  the  Government  could  not  have  been  bound  thereby  on  ac- 
count of  his  lack  of  authority.  In  the  second  place,  the  capacity  of 
the  claimant's  factory  was  not  sufficient  to  allow  it  to  complete  within 
the  time  required  a  larger  order  than  was  actually  given  in  the 
written  contract.  In  a  letter  accompanying  this  bid  it  was  stated 
that  the  present  capacity  of  the  factory  was  30,000  mops  per  month. 
The  authority  upon  which  Mr.  Mitchell  acted  in  purchasing  these 
mops  was  on  an  inter-bureau  requisition,  dated  August  16, 1918,  which 
authorized  him  to  purchase  400,000  mops,  but  also  required  that  he 
make  no  contract  for  mqps  unless  they  could  be  delivered  between 
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September  1,  1918,  and  May  1,  1919.  Therefore  the  order  given  the 
Biirdett  Manufacturing  Co.  for  288,000  mops  was  for  the  total  ca- 
pacity of  the  plant,  and  on  the  sheet  of  award  there  was  a  notation 
made  by  Mr.  Mitchell  on  September  21,  1918,  to  this  effect:  "The 
Burdett  Manufacturing  Company  288,000,  all  they  can  take  care  of.'' 
As  the  Massasoit  bid  was  1  cent  less  than  the  Burdett  bid  it  is 
probable  that  company  would  have  received  a  contract  for  the  whole 
400,000  if  it  had  been  in  a  position  to  handle  tlie  order.  (Transcript, 
p.  36.)  In  the  third  place,  while  the  record  discloses  that  on  Sep- 
tember IB  the  C.  M.  Plowman  &  Co.  wrote  the  Burdett  Manufac- 
turing Co.  a  letter,  confirming  a  telephone  conversation  with  Mrs. 
Tomlinson  and  informing  the  company  that  its  order  for  500,000 
pounds  of  mop  yam  had  been  '^  booked,"  and  naming  the  terms;  it 
appears  also,  that  under  date  of  September  16,  1918,  there  was  exe- 
cuted a  paper  entitled  ^'Acceptance  of  order  from  the  Burdett  Manu- 
facturing Company."  This  paper  closes  as  follows :  "  If  this  confir- 
mation is  not  correct  in  every  respect,  return  for  correction."  The 
paper  is  indorsed  as  follows :  "  We  hereby  confirm  this  order,  dated 
November  12th,  1918.  Please  sign  and  return  promptly.  (Signed.) 
N.  O.  Tomlinson,  President."  If  the  order  was  complete  on  Sep* 
timber  13,  it  was  probably  given  before  the  oral  contract  is  alleged 
to  have  been  completed.  If  the  order  was  not  complete  and  binding 
imtil  November  12,  then  the  obligation  was  incurred  after  the  armis- 
tice and  can  not  be  the  basis  of  claim  before  us. 

Since  the  hearing  of  this  case  and  the  preparation  of  the  above 
opinion  Mrs.  Tomlinson  has  filed  an  affidavit,  which  has  been  thor- 
oughly examined.  It  does  not  contain  any  new  facts  and  raises  no 
new  issues.  It  is  not  any  more  definite  than  the  oral  testimony  given 
by  Mrs.  Tomlinson.    On  page  6  of  said  affidavit  this  language  occurs : 

"  In  fact  Mr.  Mitchell  told  me  on  Thursday,  September  19th,  1918, 
that  he  though  he  was  going  to  give  it  all  to  me.  He  had  told  me 
this  before  and  I  had  bought  the  500,000  pounds  on  the  strength  of 
his  statement." 

This  is  not  evidence  of  a  binding,  oral  agreement. 

G.  We  are  therefore  of  the  opinion  that  there  was  never  an  agree- 
ment entered  into  by  the  Government  with  the  claimant  for  the 
manufacture  of  more  than  288,000  mops,  and  that  the  Board  can  not 
find  any  baas  for  an  agreement,  expi-essed  or  implied,  for  the  manu* 
facture  of  the  112,000  mops  in  question. 

C^l.  Boggs,  Col.  Lehman,  Lieut.  Col.  Malone,  and  Lieut  Col. 
Hamilton  concurring. 


Case  No.  72. 

In  re  CONTRACT  WITH  FORT  SMITH  BISCUIT  CO.  FOR  HARD  BREAD. 

COHTRACTS  —  RIGHT  OF  A  XAHITFACTURER  TO  COKPEHSATIOH  FOB. 
PREPARATIONS  ICADE  IN  ANTICIPATION  OF  MAKING  A  CONTRACT 
AT  SOKE  FUTURE  TIKE. — ^Where  a  baking  company  is  constantly  urged 
by  the  Goyemment  authorities  to  submit  a  bid  for  GoYemment  work  the 
acceptance  of  which  would  constitute  a  valid  contract  but  consistently 
declines  to  do  so  it  is  not  entitled  to  compensation  from  the  Government 
for  expenditures  made  by  it  to  fulfill  a  contract  which  it  expected  to 
subsequently  make. 

Col.  Gamett  writing  the  opinion  of  the  Board,  June  2,  1919 : 

ft 

FINDINGS  OF  FACT. 

1.  The  claimant  is  presenting  a  statement  to  the  Board  for  reim- 
bursement for  certain  facilities  procured  by  it  under  claim  or  verbal 
contract  for  baking  hard  bread,  said  facilities  alleged  to  be  of  the 
value  of  $6,289.18. 

2.  The  claimant  represents  that  Messrs.  R.  Scott  Robertson  and 
C.  H.  Wortz,  vice  president  and  president,  respectively,  of  the  Fort 
Smith  Biscuit  Co.,  were  authorized  by  Maj.  Asa  Irwin,  Q.  M.  C, 
depot  quartermaster,  St.  Liouis,  Mo.,  to  prepare  to  bake  hard  bread 
for  the  Grovemment's  use,  and  for  that  purpose  to  buy  material  and 
equipment,  and  that  when  this  preparation  had  been  made  and 
equipment  and  material  procured  he  would  place  a  contract  with  the 
claimant  for  the  amount  which  he  would  thereafter  allot  to  the 
company. 

3.  On  or  about  September  5,-  1918,  the  Fort  Smith  Biscuit  Co. 
received  a  commandeering  order  from  the  depot  quartermaster  at 
St.  Louis  requiring  it  to  bake  133,000  pounds  of  hard  bread  and  pack 
same  in  trench  tins  to  be  supplied  by  the  Government,  and  informing 
the  company  that  it  would  be  paid  a  provisional  price  of  15.5  cents 
per  pound  and  that  revision  in  price  would  be  permitted  after  ex- 
perience showed  the  actual  cost.  A  similar  commandeering  order 
was  sent  to  all  other  bakers  in  Zone  No.  8  who  were  properly 
equipped  for  the  purpose,  and  all  bakers  so  commanded,  with  the 
exception  of  the  Fort  Smith  Biscuit  Co.,  accepted  the  command  with- 
out protest,  procured  the  necessary  equipment,  and  baked  the  bread 
as  required  by  the  Government.  The  Fort  Smith  Biscuit  Co.,  how- 
ever, was  successful  in  procuring  from  the  Quartermaster  General 
an  order  canceling  the  aforesaid  commandeering  order. 
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4.  Subsequently  in  two  interviews  held,  respectively,  on  September 
23  and  30,  1918,  between  the  representative  of  the  company  and 
Maj.  Irwin,  conversations  ensued  in  which  it  is  claimed  by  the  Fort 
Smith  Biscuit  Co.  that  it  was  authorized  to  procure  the  equipment 
aforesaid.  Both  the  president  and  vice  president  of  the  company 
claim  that,  in  this  conversation,  Maj.  Irwin  definitely  authorized  the 
company  to  procure  equipment  for  the  purpose  of  executing  a  con- 
tract which  would  be  given  them  to  bake  hard  bread  as  soon  as  the 
equipment  should  be  procured ;  and  claim  i$  made  that,  acting  upon 
the  authority  given  in  these  conversations,  such  equipment  was  pro- 
cured, and,  therefore,  the  Government  is  obligated  to.  pay  for  same. 
On  the  other  hand,  Maj.  Irwin  disclaims  having  made  any  such 
definite  authority.  His  recollection  is  not  very  clear  as  to  the  terms 
used  by  him,  but  he  claims  that  the  only  authority  which  was  given 
to  the  company  was  to  put  itself  in  a  position  to  make  a  definite  bid 
to  the  Government.  In  his  written  and  sworn  statement  furnished 
to  the  Board,  Maj.  Irwin  says: 

^'I  did  not  at  any  time  order  them  to  purchase  either  material  or 
machinery  and  to  the  best  of  my  recoUection  did  not  request  them 
to,  or  even  suggest  that  they  should  refrain  from  cancelling  any  such 
orders  already  placed." 

5.  Where  the  evidence  of  witnesses  is  contradictory,  as  in  this  case, 
as  to  what  was  said  and  done  during  an  interview,  it  is  always  well 
to  examine  contemporaneous  and  subsequent  written  sftatememts 
made  by  witnesses  if  same  are  possible  to  be  secured.  In  this  case, 
fortunately,  there  was  considerable  correspondence,  consisting  of  let- 
ters and  telegrams  between  the  representatives  of  the  (jovemment 
and  the  representatives  of  the  Foi-t  Smith  Biscuit  Co.,  and  therefore 
we  shall  examine  this  correspondence  to  determine,  if  we  may,  what 
was  the  exact  status  resulting  from  the  interviews  of  September  23 
and  September  30,  1918,  aforesaid.  . 

6.  The  files  which  have  been  furnished  us  indicate  clearly  that 
the  Government  was  urging  the  Fort  Smith  Biscuit  Co.  to  submit 
bids  for  the  baking  of  hard  bread,  but  that  this  company  was  un- 
willing to  make  a  firm  bid  in  regard  to  this  proposition-  Thus,  on 
October  8,  1918,  the  president  of  the  Fort  Smith  Biscuit  Co.  writes 
Maj.  Irwin  as  follows: 

"We  are  in  receipt  of  a  circular  letter  this  morning  from  the 
Biscuit  and  Cracker  Manufacturers  Association  which  states  that 
all  cases  in  which  hard  bread  in  paper  cartons  is  packed  must  be  lined 
with  asphaltum  paper.  If  we  are  supposed  to  line  our  cases  in  this 
way,  it  will  be  necessary  for  us  to  order  paper  and  charge  extra 
for  same." 

In  response,  on  October  10,  Maj.  Irwin  wrote  to  the  company  as 
follows : 
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"Replying  to  yours  of  October  8,  with  reference  to  asphaltmn 
paper  lining  packing  cases  for  hard  bread,  you  are  informed  that 
this  office  has  not  been  instructed  that  such  paper  will  be  required ; 
however,  in  the  future  should  this  be  the  case  you  will  be  promptly 
infoimed  and  in  the  meantime  it  is  desired  that  you  submit  your 
proposal  as  quickly  as  possible.  It  seems  to  this  office  that  an  un- 
usual amount  of  delay  is  occurring  on  this  proposition.  It  would 
seem  that  there  are  very  few  and  small  difficulties  to  be  encountered 
in  submitting  proposals  for  packing  hard  bread  in  cartons  only." 

Replying  to  the  above  letter  the  company  on  October  14  wrote  Maj. 
Irwin  that,  owing  to  the  absence  of  Mr.  Wortz,  "  we  are  unable  to 
submit  our  proposal  at  this  time." 

7.  On  October  17,  Col.  Williams,  depot  quartermaster,  telegraphed 
the  Fort  Smith  Biscuit  Co.  as  follows: 

"  Your  proposal  should  be  submitted  in  concrete  form  showing 
flat  price  at  which  you  will  pack  hard  bread  in  cartons,  approximate 
date  when  you  can  begin  manufacture,  daily  production.  Submit 
this  in  the  form  of  letter  as  soon  as  practical.  The  matter  will  then 
be  taken  up  with  Washington  immediately."     (Transcript,  p.  17.) 

On  November  4,  the  Fort  Smith  Biscuit  Co.  wrote : 

"Just  as  soon  as  we  have  the  assurance  of  the  material  we  will 
write  you  again  and  will  quote  you  our  price  stating  definitely  when 
we  can  begin  work."     (Transcript,  p.  19.) 

On  November  7,  Col.  Williams  telegraphed  Fort  Smith  Biscuit 
Co.  as  follows: 

"  Wire  bids  all  or  part  one  million  pounds  hard  bread  in  cartons 
packed  in  standard  export  cases  to  be  delivered  during  November 
and  December,  giving  weekly  capacity  and  delivery  date.  Expedite." 
(Transcript,  pp.  18,  19.) 

On  November  12,  Fort  Smith  Biscuit  Co.  telegraphed  Col.  Wil- 
liams as  follows: 

"  Our  orders  for  materials  placed  October  7  not  shipped.  Ship- 
ments promised  yesterday  from  Chicago.  Will  bake  hard  bread  in 
cartons  packed  in  standard  cases  for  13^  cents  pound  f .  o.  b.  Fort 
Smith  when  material  arrives.  Weekly  capacity  twenty  thousand 
pounds."     (Transcript,  p.  19.) 

DECISION. 

1.  This  correspondence  shows  definitely  and  conclusively  that  the 
Fort  Smith  Biscuit  Co.  was  constantly  urged  to  put  in  its  bid  for 
(Government  work,  but  that  for  some  reason,  not  disclosed  by  evidence, 
the  company  refused  in  any  sense  to  make  a  bid  which  could  be  con- 
strued as  an  offer  until  November  12, 1918,  one  day  after  the  armistice 
was  signed.  And  this  was  conceded  by  the  attorney  for  the  com- 
pany.    (Transcript,  pp.  21,  22.) 
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2.  The  contention  of  the  company  is  that  the  Govemment  was 
urging  the  company  to  make  arrangements  for  baking  hard  bread 
with  the  assurance  that  a  contract  would  follow,  and  that,  having 
made  its  arrangements  and  expended  its  money,  the  Government 
should  reimburse  it. 

3.  Upon  the  reading  of  the  whole  record,  the  Board  is  of  the 
opinion  that,  since  the  company  refused  to  make  a  binding  bid  or 
offer  to  the  Govemment,  the  acceptance  of  which  would  have  made  a 
contract,  the  Govemment  is  not  obligated  to  reimburse  the  colnpany 
for  materials  bought  by  it  to  fulfill  a  contract  which  it  expected  to 
get.  And  even  if  there  was  an  oral  instruction,  under  which  the 
company  procured  the  material  in  question,  it  did  so  at  its  own  risk, 
when  it  constantly  and  persistently  refused  to  comply  with  the  re- 
quests of  the  Government  oflicers  to  make  a  firm  bid.  The  contention 
of  the  company  that  it  could  not  make  a  firm  bid  until  it  had  pro- 
cured its  material  does  not  strike  the  Board  with  any  force.  Con- 
tractors who  procure  materials  before  making  bids  can  not  claim  oral 
authority.  The  whole  correspondence  seems  rather  to  indicate  that 
the  company  was  tying  to  find  an  excuse  for  not  making  a  bid 
rather  than  definitely  preparing  for  Government  work.  The  opinion 
of  the  Board  is  that  the  evidence  does  not  justify  us  in  finding  that 
there  was  a  contract  between  the  Govemment  and  the  Fort  Smith 
Biscuit  Co.  within  the  terms  of  the  act  of  March  2, 1919. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Ideut.  Col.  Fairbanks,  Lieut. 
Col.  Malone,  and  Lieut.  Col.  Hamilton,  concurring. 


Case  No.  361. 

In  re  CLAIM.  OF  TEBTOK-HAKTLET  XOTOR  COBPOKATIOH— XOTOBS. 

1.  C0VTKACT8— ASSmiAVCSS  AS  COVSTZTVTHrO  A  OOVT&AOT.— Aisnranoes 
if  given  by  OoTemment  agenti  to  a  inboontraotor  of  a  •aboontraotor  of 
a  OoyenLment  ooatraotor  that  by  taking  a  subcontraot  for  the  prodnetion 
of  material  ultimately  to  be  acquired  by  the  OoYemment  for  the  proie- 
eution  of  the  war  through  the  prime  contractor,  that  it  would  be  the 
policy  of  the  Oovemment  to  see  that  all  adjustments  were  made  in  ex- 
actly the  same  manner  as  if  the  contract  was  made  directly  with  the 
OoTcmment  will  not  Justify  a  finding  that  any  contractual  relatlona 
were  created  between  the  claimant  and  the  OoTcmment. 

S.  SAKE— 8TTBC0NTKACT0KS,  XETHOD  OF  KXUXF— PKOCXDITBE.— The 
proper  procedure  for  such  claimant  would  be  for  it  to  arrange  with  the 
prime  contractor's  subcontractor  to  include  the  claim  in  its  settlement 
with  the  prime  contractor  as  in  its  settlement  with  the  OoTcmment  the 
prime  contractor  is  entitled  to  incorporate  any  proper  liability  on  ae-> 
count  of  such  subcontract  if  the  same  was  oontemplated  as  neoessary  tn 
the  prime  contractor's  contract  with  the  OoTcmment. 

8.  SAICE — 8A][E — CLAIXS  BOARD. — ^In  the  eyent  the  claimant  can  not  arrange 
with  the  iirst  subcontractor  as  suggested  aboye,  relief  may  be  had  by  an 
appeal  to  the  Claims  Board  haying  Jurisdiction  of  the  claim  of  the 
prime  contractor. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board,  June  4, 
1919. 

FINDINOS  OP  PACT. 

1.  Prior  to  November  12,  1918,  the  claimant  entered  into  a  con- 
tract with  the  Wisconsin  Motor  Manufacturing  Co.  under  which  it 
agreed  to  manufacture  4,000  motors  at  a  fixed  price  and  a  comple- 
ment of  spare  parts  on  a  cost  plus  25  per  cent  basis.  The  Wisconsin 
Motor  Manufacturing  Co.  had  contracted  to  furnish  this  material  to 
the  Garford  Motor  Truck  Co,  which  had  a  prime  contract  with  the 
Government  for  motor  trucks.    This  contract  has  been  terminated. 

2.  Claimant  alleges  to  have  had  conversations  with  officers  of  the 
Government — ^namely,  Col.  F.  Glover,  Lieut.  Col.  Hutchinson,  Maj. 
Carlisle,  and  Maj.  A.  B.  Brown,  at  which,  in  each  instance,  upon  the 
claimant  '^  protesting  against  taking  motor  business  through  a  com- 
peting contractor  in  the  same  line  of  business  "  he  was  "  repeatedly 
assured  that  should  he  accept  a  contract,  that  it  would  be  the  policy 
of  the  Government  to  see  that  all  adjustments  were  made  in  exactly 
the  same  manner  as  if  the  contract  was  made  directly  with  the 
Gk>v6mment  *  *  *  and  that  this  affiant's  company  would  be 
as  safe  with  the  Government." 
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3.  It  is  also  alleged  that  Maj.  Browa  suggested  to  him — 

"  that  the  building  of  Wisconsin  motors  would  probably  be  to  the 
best  interests  of  the  Government,  as  many  builders  of  light  motors 
(for  the  manufacture  of  which  the  claimant's  plant  was  equipped) 
could  handle  the  small  quantity  of  Continentals  needed,  whereas  there 
was  a  shortage  of  builders  of  heavy  motor's,  and  that  should  the 
Teetor-Hartley  Motor  Corporation  take  a  subcontract  for  Wisconsin 
motors,  that  they  would  be  as  safe  as  if  they  had  a  direct  Govern- 
ment contract." 

and  also — 

"  that  the  Govermnent's  policy  would  be  to  see  that  the  subcon- 
tractors were  fully  protected,  and  that  if  Teetor-Hartley  took  this 
contract  and  afterwards  Wisconsin  got  in  shape  to  perform  it  and 
attempted  to  take  the  contract  away,  that  Teetor-Hartley  would  be 
perfectly  safe  in  the  premises,    *    *    *    ." 

4.  It  is  the  contention  of  the  claimant  that  the  assurances  allege<l 
to  have  been  given  it  amount  to  an  informal  agreement  with  the 
Government  under  which  it  acquired — 

"  (a)  The  right  to  settle  its  claim  before  the  Government's  Claim 
Board,  rather  than  through  the  civil  courts  or  with  a  business  com- 
petitor. 

"  (6)  The  right  to  receive  any  judgment  due  it  by  direct  Govern- 
ment payment,  rather  than  receivmg  an  open  account  credit  against 
the  subcontractor,  from  which  it  tooK  its  contract. 

"  (c)  The  right  to  receive  just  compensation  for  such  outlays  for 
material  and  racilities  as  it  would  have  been  recouped  for  had  the 
full  contract  been  carried  out  without  suspension." 

DECISION. 

1.  Whatever  weight  may  be  given  to  the  assurances  alleged  to  have 
been  given  by  Govermnent  officers  that  by  taking  a  subcontract  for 
the  production  of  material  ultimately  to  be  acquired  by  the  Govern- 
ment for  the  prosecution  of  the  war  through  a  prime  contractor  there 
is  no  evidence  in  this  case  which  will  justify  a  finding  that  this 
claimant  had  any  contractual  relations  with  the  Government  which 
would  permit  of  its  filing  a  claim  directly  or  under  which  there 
would  accrue  any  of  the  rights  claimed  as  above. 

2.  If  this  company  has  a  valid  claim  arising  out  of  its  contract  to 
manufacture  motors  and  spare  parts,  the  proper  procedure  would  be 
for  it  to  arrange  with  the  Wisconsin  Motor  Manufacturing  Co.  to  in- 
clude same  in  its  adjustment  with  the  Garford  Motor  Truck  Co.  In 
the  Garford's  claim  against  the  Government  there  may  be  incor- 
porated any  proper  liability  on  account  of  this  subcontract  if  such  a 
subcontract  was  contemplated  as  necessary  in  the  Garford  Company's 
prime  contract  with  the  Government. 
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8.  In  the  event  that  the  present  claimant  should  find  the  Wiscon- 
sin Motor  Manufacturing  Co.  and  the  Garford  Motor  Truck  Co.  un- 
willing to  deal  with  it  in  the  premises,  then  relief  might  be  had  by  an 
appeal  to  the  Claims  Board  having  jurisdiction  of  the  Garford  Motor 
Truck  Co.'s  claim  under  its  prime  contract. 

Col.  Garnett,  Col.  Boggs,  Col.  Lehman,  Lieut.  Col.  Carruth,  Lieut. 
Col.  Fairbanks,  and  Lieut.  Col.  Malone,  concurring. 


Case  No*  57-B. 

In  re  CONTRACT  WITH  PIQTTA  HOSIERY  CO.,  FOR  TTNDBRWBAR. 

1.  COHTRACTS^COXPEHSATION  70R  EXPEHBITITRES  HADE  BY  ICAHTT- 
PACTTTRER  IH  ANTICIPATIOH  OP  A  OOVBRNKEHT  COHTRACT— ACT 
APPROVED  ICARCH  S,  1919. — ^Where  olaimant  purohaseB  materialg  la 
antioipation  of  reoelTliLg  a  OoTemment  contract  he  is  not  entitled  to 
compengation  for  loss  resulting  therefrom.  The  act  approved  Karch  8 
requires  that  the  expenditures  must  have  heen  made  and  the  obligations 
must  haye  been  incurred  upon  the  faith  of  the  agrreement  and  prior  to 
HoTcmber  12, 1918. 

8.  SAXE — ORAL  CONTRACTS — ^VALIDITY  OF. — ^In  order  for  an  oral  oontraot 
for  goods  to  be  manufactured  to  bind  the  Oovernment  the  terms  of  the 
agreement  must  have  been  definitely  fixed  and  the  authority  of  the  officer 
or  agent  of  the  GoTemment,  alleged  to  have  made  the  agreement,  must 
be  established  beyond  question. 

8.  SAKE— SAICB— SAXE— AUTHORITY  OF  AGENT.— Where  it  appears  in 
the  case  of  an  alleged  oral  oontraot  between  a  manufacturer  and  the  Got- 
ernment,  that  not  only  was  the  price  not  agrreed  upon,  but  before  any 
binding  contract  could  be  entered  into'  there  had  to  be  oompetitiye  bids, 
which  never  occurred,  and  that  no  officer  of  the  GoTemment  had  author- 
ity to  promise  that  a  contract  would  be  giyen  under  the  circumstances  of 
the  case,  the  GoTernment  is  not  liable  for  injury  sustained  by  failure  of 
such  manufacturer  to  obtain  a  contract  which  it  expected  to  receive  and 
which  a  GoTemment  agent  without  authority  in  the  premises  had  repre- 
sented it  would  receiye. 

Col.  Garnett  writing  the  opinion  of  the  Board,  June  6,  1919. 

FIKDINGfi  OF  PACT. 

1.  The  claimant  originally  filed  a  statement  of  claim,  received 
April  9,  1919,  which  the  Board  held  not  to  constitute  an  implied 
agreement  within  the  purview  of  the  act  approved  March  2,  entitled 
"An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes."  Thereupon,  on 
May  6, 1919,  claimant  filed  an  amended  statement  of  claim  in  which 
it  was  alleged  that  an  oral  understanding,  or  agreement,  was  reached, 
in  a  personal  conference  between  F.  F.  Foote,  Chief  of  Knit  (Joods 
Branch,  Clothing  and  Equipage  Division,  on  or  about  November  4, 
1918,  in  which  it  was  definitely  understood  that  the  company  could 
count  upon  200,000  garments  (winter  undershirts  and  drawers),  to 
be  made  in  accordance  with  the  terms  of  a  previous  contract,  which 
had  been  about  completed.  It  is  further  alleged  that  the  officer  for 
the  Government  was  informed  that  yam  and  other  materials  for 
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making  these  garments  were  on  hand,  or  being  secured,  and  would 
be  held  for  the  specific  requirements  stated,  if  the  official  of  the  Gov- 
ernment so  desired  and  indicated,  and  that  it  was  further  under- 
stood and  agreed  between  the  parties,  that  although  the  officers  of 
the  Quartermaster's  Office  had  not,  at  the  time,  received  formal 
authorization  to  execute  a  contract  for  the  year  1919,  nevertheless, 
the  requirements  for  the  year  were  known,  and  the  company  would 
be  called  upon  for  at  least  200,000  garments,  and  should  hold  the 
material  for  such  garments  to  meet  such  requirements. 

2.  All  the  materials  which  the  contractor  expected  to  use  in  the 
fulfillment  of  the  oral  contract  were  acquired,  or  ordered,  before  the 
date  of  the  alleged  oral  contract.  (Transcript,  p.  35.)  The  termina- 
tion of  hostilities  lessened  the  needs  of  the  Government,  and  in  con* 
sequence  thereof,  no  contracts  were  let  for  the  character  of  goods 
covered  by  the  alleged  oral  agreement,  and  claim  is  being  made  oik 
the  material  left  in  the  hands  of  the  contractor,  and  not  utilized  as 
contemplated  by  it. 

3.  The  claimant,  since  June  1, 1917,  has  had  the  following  contracts, 
with  the  United  States  Government : 


Contract.                                                         Dal<>d. 

Shirts. 

Drawers.. 

1199 

June    fl,1917 
Jun?  26,1917 
Auc.     7,1917 
St^pt .  18, 1917 
Jail.      3, 1918 
do 

25,000 
25,000 
25,000 
17.500 
25.000 

5o;ooo 

350,000 

25,000 

1131 

25.000 

381 

25,0CO 

995 

17,500* 

548  <^ 

25,000- 

610-C 

50,000< 
350,000 

1184-C 

Mar.     (Jtl918 

In  order  to  carry  out  the  foregoing  contracts,  the  claimant  con- 
tinually purchased  material  therefor,  and  in  the  course  of  fulfilling 
the  last  contract,  purchased  the  material  now  in  question,  but  in  ex-- 
cess  of  the  requirements  for  said  contract,  with  the  expectation  that 
other  contracts  would  come  to  it. 


DECISION. 


1.  The  question  for  the  decision  of  this  Board,  is  whether  there 
was  a  definite  oral  agreement,  binding  upon  the  Government,  by 
which  the  claimant  was  obligated  to  make  200,000  garments  for  the 
Government,  at  a  definite  fixed  price,  and  upon  terms  satisfactory  to- 
both  parties. 

2.  In  order  for  an  oral  contract  to  bind  the  Government  in  a  case 
of  this  kind,  the  terms  of  the  agreement  must  have  been  definitely 
fixed,  and  the  authority  of  the  officer  of  agent  of  the  Government,, 
alleged  to  have  made  the  agreement,  must  be  established  beyond  ques- 
tion. 
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3.  Mr.  Foote  endeavors  to  corroborate  and  establish  this  claim,  as 
will  be  gathered  from  the  following  colloquy  (Transcript,  p.  58) : 

• 

"  The  Chairman.  I  want  to  find  out  exactly,  Mr.  Foote,  what  was 
the  conversation  between  you  and  Mr.  Shiplev. 

"  Mr.  Foote.  Mr.  Shipley  said  that  he  could  produce  or  would  like 
an  order  for  200,000  or  250,000  garments  following  the  termination  of 
his  present  contract.  I  told  him  that  he  could  rely  on  a  quantity  of 
200,000  garments,  as  I  at  that  time  had  the  requirements,  but  I  did 
not  have  the  authorization. 

"The  Chairman.  What  is  the  difference  between  your  assuring 
Ima  that  he  could  rely  upon  that  quantity  and  your  not  having  the 
authorization?  What  do  you  mean  by  those  two  terms?  How  could 
you  assure  him  that  he  could  rely  upon  getting  a  certain  quantity 
and  yet  admit  at  the  same  time  that  you  aid  not  have  the  authority 
for  him  to  rely  on  ? 

"  Mr.  Foote.  I  worked  along  those  lines  and  put  that  construction 
on  the  order — ^that  we  could  arrange  for  the  production." 

As  the  basis  for  his  authoritv  to  make  such  an  oral  contract,  Mr. 
Foote  produced  a  letter  from  R.  J.  Thome,  Assistant  to  the  Acting 
Quartermaster  General  and  Director  of  Purchase  and  Storage,  dated 
September  21,  1918  (Transcript,  p.  82),  informing  the  Requirements 
Division  that  the  figures  submitted  giving  the  estimates  for  de- 
liveries at  the  depots  from  July  1,  1919  to  December  31,  1919  had 
been  revised,  giving  the  i-evised  quantities,  and  closing  with  the  fol- 
lowing : 

"  These  figures  are  furnished  to  you  as  a  basis  for  your  wool  re- 
quirements and  probable  production  needs,  but  you  may  arrange  for 
delivery  in  April,  May,  and  June  of  such  part  of  the  large  July 
quantity  as  you  find  necessary  in  order  to  balance  your  production 
schedule,  but  no  purchases  are  to  be  made  until  you  receive  a  final 
purchase  authorization." 

Mr.  Foote's  construction  of  this  letter  is  set  out  in  full  in  the 
transcript. 

4.  Under  interrogation  by  the  chairman,  Mr.  Foote  admitted  that 
it  was  the  policy  of  the  Government,  in  November,  that  contracts  for 
future  delivery  of  garments,  such  as  covered  by  this  contract,  should 
be  placed  by  open  bidding,  and  when  interrogated  as  to  how  he  could 
lead  a  contractor  to  believe  that  the  contractor  would  get  a  certain 
contract,  when  it  was  to  be  gotten  by  open  bidding,  he  said  that "  Mr. 
Thome  had  authorized  th^n  to  ask  for  bids  on  a  given  quantity  and 
then  to  reject  any  bids  which  they  desired  to  reject,  and  to  allocate 
the  requirements."  Under  the  letter  of  Mr.  Thorne,  and  under  the 
practice  of  the  Government,  of  requiring  open  bids,  the  Board  finds 
that  Mr.  Foote,  on  November  4,  1918,  had  no  authority  to  commit 
the  Government  by  promising  claimant  a  contract  for  200,000  gar- 
ments. 
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5.  When  we  come  to  ascertain  the  terms  and  conditions  of  the 
alleged  oral  contract,  the  record  establishes  the  fact  that/there  were 
no  terms  and  conditions  agreed  upon.  On  the  contrary,  the  record 
clearly  establishes  that  while  the  Piqua  Hosiery  Co.  was  expecting  a 
contract,  it  was  angling  to  get  a  greater  price  than  had  been  allowed 
it  in  its  previous  contract.  Thus,  on  October  31,  1918,  the  treasurer 
and  general  manager  of  the  company  wrote  to  Mr.  Foote  as  follows 
(Transcript,  p.  80) : 

"I  meant  to  have  written  you  another  letter  regarding  the  cost 
sheets  that  I  sent  to  you  several  days  ago  as  I  did  not  go  into  any 
detail  with  you  at  that  time.  I  gave  you,  however,  the  exact  cost, 
according  to  our  own  records,  but  added  to  it  would  be  the  overhead, 
which  I  think  the  average  of  manufacturers  would  put  about  $1.60 
per  dozen.  Probably  this  item  would  have  to  be  raised  with  the  costs 
of  to-day  like  everything  else. 

"  Also  on  the  labor  item,  while  I  feel  quite  sure  that  an  increase  of 
at  least  15  cents  a  dozen  will  be  shown  on  our  records  of  to-day  over 
the  time  given  you.  For  instance,  yesterday  I  had  to  O.  K.  at  least 
20  advances,  the  average  of  which  was  about  35  cents  apiece  per  day.'* 

In  regard  to  this  letter,  the  following  colloquy  occurred  at  the 
hearing  (Transcript,  p.  70) : 

"  The  Chairman.  Is  not  the  letter  of  October  81,  which  ]|as  been 
shown  you,  an  argument  by  Mr.  Shipley  as  to  why  the  price  of  these 
garments  should  be  increased  ? 

"  Mr.  FooTE.  I  would  say,  yes. 

"  The  Chairman.  Did  you  ever  assent  to  the  proposition  that  the 
future  contract  would  be  upon  an  increased  price  ? 

"  Mr.  FooTE.  No,  sir. 

"  The  Chairman.  Was  there  any  method  of  determining  the  price 
of  the  future  contract  determined  upon  or  fixed  upon  by  vou  and 
Mr.  Shipley? 

"  Mr.  FooTE.  I  would  say,  no.  All  that  was  said  about  the  price 
was  that  Mr.  Shipley  agreed  to  submit  his  cost  sheets  and  show  us 
his  costs. 

"  The  Chairman.  But  no  method  was  agreed  upon  as  to  how  this 
price  should  be  fixed  ? 

"  Mr.  FooTE.  No. 

"  The  Chairman.  Then,  it  was  not  definitely  understood  that  he 
was  going  to  get  the  contract ;  is  not  that  true  ? 

"  Mr.  Foote.  I  would  say  that  I  led  Mr.  Shipley  to  believe  that  he 
would  get  the  contract ;  but  as  I  told  him  at  that  time— which  is 
stated  in  the  letter — ^I  had  not  the  purchase  authorization. 

"  The  Chairman.  Did  you  have  the  authority  to  say  to  him  that 
he  was  goin^  to  get  a  contract  upon  a  price  that  was  going  to  be 
agreed  upon  m  the  future  by  somebody  else  ? 

"  Mr.  FooTE.  The  only  authority  that  I  had.  Colonel,  was  that  letter 
[indicating]. 

"The  Chairman.  Do  you  interpret  your  authority  in  this  letter 
as  being  such  as  to  enable  you  to  say  to  a  contractor  ^You  are  going 
to  get  a  contract  from  the  Government,  authorized  by  me,  upon  a 
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price  which  has  not  been  determined  upon,  but  which  is  to  be  deter- 
mined by  somebody  else '  ? 

"  Mr.  FooTE.  I  would  interpret  that  letter  to  mean  that  I  had  that 
authority. 

"  The  Chairman.  Was  it  or  not  a  part  of  the  Government's  plan 
at  this  time  that  these  contracts  for  the  future  delivery  of  these  gar- 
ments should  be  competitive? 

"  Mr.  FooTB.  That  they  would  be  competitive  ? 

"  The  Chairman.  Yes. 

"Mr.  FooTB.  Future  business  would  have  been  placed  by  open 
bidding." 

From  this  colloquy  it  will  be  seen  that,  not  only  was  the  price  not 
agreed  upon,  but  that  before  any  binding  contract  could  be  entered 
into  there  had  to  be  competitive  bids,  thus  establishing  the  fact  that 
there  could  not  have  been  an  agreement  as  to  a  price,  and  in  addi- 
tion, that  no  officer  of  the  Government  had  authority  to  promise  that 
a  contract  would  be  given  in  such  a  case  as  this. 

6.  Another  fact,  fatal  to  the  claim  here  asserted,  is  that  all  the 
commitments  and  purchases  of  material  for  the  contract  in  question 
were  made  before  the  contract  itself  was  alleged  to  have  been  made, 
and  no  expenditures  were  made,  nor  obligations  incurred  thereunder, 
before  the  signing  of  the  armistice.  Therefore,  even  if  there  had  been 
a  contract,  no  finding  can  be  made  in  favor  of  the  claimant,  for  the 
act  requires  that  the  expenditures  must  have  been  made  and  the  obli- 
gations must  have  been*  incurred  upon  the  faith  of  the  agreement^ 
and  prior  to  November  12, 1918. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton,  concurring. 


Case  No.  57— B. 

In  re  COHTAACT  WITH  PIUITA  H08IEBY  CO.  FOR  VKBERWEAR. 
AFFIRMING  OPINION  BY  THE  SECRBTARr  OF  WAR. 

1.  The  attached  matter  of  the  Piqua  Hoisery  Co.,  of  Piqua,  Ohio, 
came  before  me  on  appeal  from  the  decision  of  the  Board  of  Con- 
tract Adjustment. 

2.  The  Piqua  Hosiery  Co.,  claimant,  had  since  June  6, 1917,  under 
numerous  contracts  with  the  Government,  manufactured  large  quan- 
tities of  woolen  imdergarments  for  the  Army,  and  on  March  8, 1918, 
by  contract  1194r-C,  agreed  to  manufacture  and  deliver  700,000  such 
garments.  In  meeting  this  contract  it  appears  that  said  company 
purchased  a  large  quantity  of  yam.  In  November,  1918,  and  prior 
to  November  12,  1918,  and  before  the  contract  for  the  700,000  gar- 
ments was  completed,  the  treasurer  and  general  manager  of  said 
company,  Mr.  Shipley,  went  to  New  York  to  confer  with  the  Chief 
of  the  Knit  Goods  Branch  of  the  Clothing  and  Equipage  Divisioir, 
War  Department,  and  see  if  his  concern  would  be  awarded  further 
contracts  for  woolen  undergarments,  after  the  completion  of  its  con- 
tract 1194-C.  Said  officer,  Mr.  Frank  F.  Foote,  at  that  time,  between 
November  1  and  4,  1918,  advised  Mr.  Shipley,  orally  that  he  could 
rely  on  a  contract  for  200,000  additional  garments  after  the  com- 
pletion of  his  current  contract,  and  based  his  authority  for  such 
advice  upon  a  letter  dated  September  21,  1918,  from  R.  J.  Thome, 
assistant  to  the  Acting  Quartermaster  Greneral  and  Director  of 
Purchase  and  Storage,  which  contained  in  part  the  following  lan- 
guage: 

"These  figures  are  furnished  to  you  as  a  basis  for  your  wool 
requirements  and  probable  production  needs,  but  you  may  arrange 
for  delivery  in  April,  May,  and  June  of  such  part  of  the  large  July 
quantity  as  you  find  necessary  in  order  to  balance  your  production 
schedule,  but  no  purchases  are  to  be  made  until  you  receive  a  final 
purchase  authorization." 

It  also  appears  that  Mr.  Shipley,  at  the  time,  knew  the  only 
authority  for  future  contracts  was  said  Utter,  and  was  also  advised 
by  Mr,  Foote  that  he  then  had  no  authority  to  make  a  fmal  purchase^ 
and  could  not  make  such  until  final  authorization  was  received. 
Such  final  authority  was  never  received;  and  on  December  20,  1918, 
the  Piqua  Hoisery  Co.  waa  notified  by  the  Government  to  discon- 
tinue manufacture  of  garments  under  their  contract,  1194r-C,  not 
then  completed.  Meantime,  without  further  information  than  that 
128 
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above  stated,  said  company  retained  in  stock,  under  the  assupnition 
that  they  would  be  needed  to  fill  the  Government's  order  when  same 
was  caUhoriaed  to  he  made^  a  large  quantity  of  yams  and  woolen 
raw  materials  for  that  purpose,  which  it  already  had  on  hand. 
After  the  armistice  was  signed  on  November  11,  and  prior  to  Decent- 
ber  20,  when  notice  was  received  by  said  company,  claimant  states 
that  the  raw  materials  so  held  to  meet  the  anticipated  Government 
order  depreciated  in  value,  resulting  in  a  loss  to  the  Piqua  Hoisery 
Co.  in  the  sum  of  $69,066.98,  for  which  it  now  claims  reimbursement 
from  the  Government,  under  the  provisions  of  what  is  commonly 
known  as  the  ^^  Dent  Act" 

3.  The  Dent  Act  referred  to  (40  Stat.  1272)  contains  in  part  the 
following  language : 

^^That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  aareementy  express  or  implied^  upon  a 
fair  and  equitable  basis,  that  has  been  entered  into  in  good  faith 
during  the  present  emergency  and  prior  to  November  twelfth,  nine- 
teen hundred  and  eighteen,  by  any  officer  or  a^nt  acting  under  his  ' 
authority,  direction,  or  instruction,  or  that  of  the  President,  with 
any  person,  firm,  or  corporation  for  the  acquisition  of  lands,  or  the 
use  thereof,  or  for  damages  resulting  from  notice  by  the  Government 
of  its  intention  to  acquire  or  use  said  lands,  or  for  the  production, 
manufacture,  sale,  acquisition,  or  control  of  equipment,  materials, 
or  supplies,  or  for  services,  or  for  facilities,  or  other  purposes  con- 
nected with  the  prosecution  of  the  war,  when  such  agreement  has 
been  performed  in  whole  or  in  part,  or  expenditures  have  been  made 
or  obligations  incurred  upon  the  faith  of  the  same  by  any  such  per- 
son, firm,  or  corporation  prior  to  November  twelfth,  nineteen  hun- 
dred and  eighteen,  and  such  agreement  has  not  been  executed  in  the 
manner  prescribed  by  law." 

4.  It  clearly  appears  from  the  language  of  this  act  that  there  must 
be  an  agreeTnent^  express  or  implied,  entered  into  by  a  duly  author- 
ized agent  of  the  Government,  which  in  its  nature  and  purpose  is 
authorized  by  law.  This  statute  permits  settlements,  on  the  basis 
authorized,  of  claims  growing  out  of  such  agreements  which  have 
not  been  executed  in  the  manner  prescribed  by  law,  but  not  of  claims 
where  the  essential  elements  of  an  agreement  or  contract,  express  or 
implied,  are  lacking,  nor  where  the  agreement  is  not  authorized  by 
law.  It  is  also  noted  that  such  agreement  must  be  performed  in 
whole  or  in  part,  or  expenditures  made  or  obligations  incurred  upon 
the  faith  of  same. 

5.  It  is  not  seriously  contended  by  the  claimant  that  there  was  an 
agreement,  express  or  implied,  to  manufacture  and  deliver  the  addi- 
tional 200,000  garments  in  1919,  and  after  the  completion  of  its  then 
current  contract.  On  the  contrary,  it  was  clearly  understood  by  the 
claimant  in  the  conference  between  the  secretary  and  general  man- 
ager of  the  Piqua  Hosiery  Co.  and  the  agent  of  the  Government  at 
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New  York  between  November  1  and  4,  1918,  tiiat  the  awarding  of 
such  contract  was  not  atUhariaed  at  that  time.  In  his  argmnent  on 
appeal  to  the  Secretary  of  War  counsel  for  claimant  (see  Argument, 
'p.  5)  appears  to  abandon  that  feature  of  its  claim  and  insist  that  the 
contract  in  question — 

"  was  the  holding  of  material  at  the  special  instance  and  request  of 
an  officer  of  the  Government." 

It  is  a  self-evident  proposition  that  the  holding  of  material  was 
not  in  itself  a  legitimate  object  of  contract  in  this  case.  The  only 
purpose  of  holding  such  material  was  to  enable  claimant  to  comply 
with  a  contract  which  it  was  assumed  would  be  awarded  it  in  the 
"future,  but  whose  award  was  admittedly  not  then  authorized. 
Clearly  the  action  of  Mr.  iFoote,  as  the  agent  of  the  Government,  in 
directing,  if  he  did  so,  which  does  not  appear,  the  claimant  to  hold 
the  raw  materials  until  the  award  of  a  contract  in  the  execution  of 
which  they  were  to  be  used  was  beyond  the  scope  of  his  authority, 
not  legally  authorized,  and  not  binding  on  the  Government.  To 
permit  him  to  bind  the  Government  by  such  an  arrangemeat  would  be, 
in  effect,  to  permit  an  officer  or  agent  of  the  Government  to  guar- 
antee to  an  individual  concern  in  advance  that  it  would  be  awarded 
a  contract  when  authorized  by  law  and  regulations  to  be  executed, 
which  he  was  not  authorized  by  law  or  regulations  to  enter  into  at 
the  time.  This  would  be  surely  circumventing  the  law  and  regula* 
tions  by  a  subterfuge  and  defeat  the  ends  of  both. 

6.  My  decision  affirms  the  decision  of  the  Board  of  Contract  Ad- 
justment. 

NSWTOK  D.  BaK£R, 

Secretary  of  War. 


Case  No.  58. 

In  re  OOKTRACT  07  THB  STAHBABB  STBBL  OAflTBTM  CO.  TOS  XBTAL 

KOTOS  TBVOK  WHXSIS. 

1.  O0JKBACT8— COXPBVSATIOir  OF  COVTBAOTOE  FOB  IVCBXA8SD  FAGIL- 
ITIS8  nrSTALLBD  WITHOXTT  AVTHOBITT  7B01K  THE  GOYBBH- 
XEKT. — A  manufacturer  who  withont  authority  from  the  Qoyemment 
Incuri  obligations  to  Increaie  hit  faollitles  in  anticipation  of  reoelTing 
OoTcmment  contracts  is  not  entitled  to  compensation  therefor  as  no 
oontractnal  relation  between  the  QoTcmment  and  the  mannfactnrer  can 
arise  nnder  snCh  circnmstances. 

8.  SAME — SAKE — SAKE. — ^A  contractor  who  is  then  nnable  beoanse  of  lack  of 
facilities  to  complete  existing  Ooyemment  orders  for  motor  truck  metal 
wheels  but  assumes  that  there  would  be  a  very  large  demand  for  such 
wheels  and  beoanse  thereof  places  orders  for  larg*  additions  to  his  exist- 
ing ftMiUties  is  not  entitled  to  compensation  for  loss  incurred  from  such 
expenditures  as  a  result  of  the  unexpected  ceasing  of  the  demand  for 
such  wheels  and  his  failure  to  obtain  orders  suiBciently  large  to  recoup 
his  expenditures.  The  fact  that  there  existed  at  the  time  the  order  for 
such  increased  facilities  was  given  an  acute  shortage  of  such  wheels^ 
and  at  such  time  all  possible  sources  of  supply  were  encouraged  to  pre- 
pare for  the  performance  of  orders  for  same  does  not  alter  the  case,  as 
this  in  itself  does  not  show  that  the  claimant  acted  under  the  direction 
or  authority  of  the  QoYernment  in  making  the  expenditures  for  such 
increase  of  his  facilities.. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board,  June  6, 1919i 

FINDINGS  OF  PACT. 

1.  This  claim,  is  based  upon  a  verbal  agreement  alleged  to  have 
been  entered  into  between  the  Standard  Steel  Castings  Co.  and  the 
Government  represented  by  Capt.  E.  K.  Finkenstaedt,  Motor  Truck 
Corps,  on  or  about  September  30, 1918,  at  which  time  Capt.  Finken- 
staedt is  alleged  to  have  directed  and  authorized  the  claimant  to 
install  additional  facilities  for  the  manufacture  of  steel  wheels  for 
automobile  trucks.  For  a  proper  consideration  of  this  case  it  is 
necessary  to  review  the  history  of  prior  contractual  relations  between 
the  claimant  and  the  Grovemmeoit. 

2*  Under  date  of  December  12,  1917,  the  Quartermaster  GeneraJ 
notified  the  claimant  that  an  award  had  been  made  to  it  for  the 
manafaGture  of  3,500  sets  of  whedfi  for  Army  motor  trucks,  delivery 
thereof  to  be  completed  during  the  month  of  May,  1918.  To  under- 
take the  performance  of  this  order  and  similar  orders  which  it  es- 
pected  to  receive,  the  claimant  testified  (Record,  p.  23)  that  the 
company  built  and  equipped  a  plant  at  an  approximate  cost  of 
$1,000,000,  ^^solely  for  the  purpose  of  taking  care  of  Govermnmt 
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steel  wheels."  An  investigation  by  the  Government,  however,  dis- 
closed that  the  claimant  failed  in  the  performance  of  that  initial 
order  because  of  inadequate  facilities.    (Becord,  p.  59.) 

3.  Under  date  of  June  22, 1918,  the  Quartermaster  General  reduced 
the  number  of  wheels  to  be  furnished  under  its  contract  to  2,300  sets 
upon  the  claimant's  guarantee  to  complete  delivery  by  September. 
The  letter  also  contained  the  following: 

"  2.  The  direct  stipulation  is  made  that  if  you  can  not  maintain 
the  new  schedule,  the  contract  will  be  further  reduced  by  900  sets* 
indicated  for  September  delivery,  making  a  total  to  be  delivered  in 
the  latter  event  of  only  1,400  sets;  all  other  terms  and  conditions  to 
remain  in  full  force  and  effect. 

"  3.  You  are  cautioned  that  delivery  for  July,  August,  and  Sep- 
tember, having  been  promised  without  reservation  by  your  repre- 
sentative, must  be  strictly  adhered  to  as  every  opportunity  has  been 
given  you  to  make  a  reasonable  delivery  under  this  contract,  not- 
withstanding certain  delays  for  which  you  were  not  responsible. 

"  4.  This  action  is  taken  solely  on  account  of  the  delays  which  have 
occurred,  and  your  seeming  inability  to  better  conditions  thereof." 

4.  In  reply  to  this  letter  the  claimant  wrote  to  the  War  Depart- 
ment on  June  25,  1918,  as  follows : 

"  We,  of  course,  regret  very  much  that  you  have  found  it  necessary 
to  take  this  action,  but  we  appreciate  your  reasons  for  doing  so. 

"  We  will  make  evei-y  effort  to  meet  your  requirements  tor  July, 
August,  and  September  as  outlined,  and  wish  to  advise  now  that  we 
feel  very  confident  that  we  will  be  able  to  handle  this  matter  to  your 
entire  satisfaction." 

5.  Under  date  of  August  16,  1918,  the  Quartermaster  General 
wrote  to  the  claimant  as  follows : 

"1.  Upon  advice  from  the  Procurement  Section  of  this  service, 
you  are  hereby  notified  that  your  contract  for  2,300  sets  of  steel 
wheels  has  been  canceled  to  the  extent  of  1,000  sets.     *     *     *  " 

C).  Mr.  J.  F.  Janes,  president  of  the  claimant  company,  testified 
that  on  September  30, 1918,  he  called  Capt.  Finkenstaedt  on  the  long- 
distance telephone  and  asked  for  an  additional  order  to  keep  the 
plant  going.  Capt.  Finkenstaedt  was  not  then  in  a  position  to  place 
an  additional  order,  but  he  did  give  verbal  authority  on  the  telephone 
to  continue  production  temporarily.  (Record,  p.  16.)  Mr.  Janes 
also  claims  that  during  the  conversation  Capt.  Finkenstaedt  au- 
thorized him  to  increase  his  facilities  and  equip  his  plant  for  a 
greater  production  of  wheels. 

DECISION. 

1.  It  appears  from  the  testimony  of  former  officers  of  the  Army 
that  there  existed,  at  the  time  this  order  is  alleged  to  have  been  given, 
an  acute  shortage  of  motor-truck  metal  wheels,  and  that  all  possible 
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sources  of  supply  were  encouraged  to  prepare  for  the  performance  of 
orders  for  this  material.  During  the  summer  of  1918  the  claimant 
assuming  that  there  would  be  a  very  large  demand  for  metal  wheels, 
formulated  an  elaborate  program  contemplating  extensive  additions 
to  its  facilities.  The  claimant  contends  that  in  the  present  case  this 
encouragement  amounted  to  a  definite  order  to  increase  its  facilities 
to  provide  for  a  production  of  10,000  wheels  prior  to  June  1,  1919. 

2.  Inquiry  at  the  hearing  disclosed  the  fact  that  orders  for  some 
items  of  increai^ed  facilities  were  placed  by  the  claimant  prior  to 
the  date  when  it  alleges  the  Government  authorized  the  preparation 
of  its  plant  for  additional  business.    The  claimant  testified : 

"Q.  Did  you  make  these  changes  in  contemplation  of  receiving 
orders? 

"A.  Absolutely.    (Eecord,  p.  14.) 

"  We  would  not  have  made  any  purchases  whatsoever  if  we  had 
not  received  sufficient  encouragement  about  going  ahead. 

"  I  think  that  the  encouragement  that  we  had  and  the  assurances 
that  I  had  personally  from  Capt.  Finkenstaedt  over  the  telephone 
on  September  30  were  sufficient  for  Pfoii^  ahead  and  providing  for 
equipment  to  take  care  of  the  orders."    (Kecord,  p.  29.) 

but  on  the  next  page  of  the  testimony  appears  the  following : 

•'  Q.  That  was  the  conversation  you  claim  constituted  enough 
authority  for  yon  to  go  ahead  and  increase  the  facilities  of  your 
plant;  is  that  so? 

"A.  No,  I  wouldn't  say  that  that  was  sufficient  authority  for  us  to 
go  ahead  to  contract  for  all  that  we  contracted  for. 

"  Q.  You  did  say  that  just  before  you  answered  my  question,  when 
you  related  that  conversation. 

"A.  Well,  I  would  like  to  retract  that.    I  didinot  mean  that  we 
felt  warranted  in  ordering  all  the  equipment  until  after  my  further 
conversation  in  Washington  with  Maj.  Browne."    (Record,  p.  30.) 
*  *  m  *  *  *  * 

"Q.  Did  anvbody  ^ive  you  a  general  authorization  to  go  ahead 
and  increase  tne  facilities,  divorced  from  any  authorization  to  pro- 
ceed with  an  order? 

"A.  There  was  no  authorization  given."    (Record,  p.  33.) 

3.  Testifying  as  to  conversations  with  Maj.  Browne,  the  claimant 
states — 

"  Q.  But  he  did  not  state  that  he  would  be  given  an  order  for 
10,000  sets  of  wheels,  did  he? 

"A.  He  did  not.    There  was  no  definite  amount. 

"  Q.  He  did  not  tell  you  to  go  ahead  and  purchase  the  power  line; 
did  he? 

"A.  He  did  not  authorize  us  to  purchase  the  power  line. 
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"  Q.  He  did  not  authorize  you  to  i)urchase  special  tools? 

"A.  He  did  not  authorize  us;  no,  sir. 

^^  Q.  He  did  not  authorize  you  to  build  any  particular  building  or 

establish  therein  particular  facilities  foi-  carrying  out  any  order 

"A.  No,  sir. 

"Q.  (Continuing.)  That  might  be  given  in  the  future? 

"A.  No,  sir."     (Record,  pp.  20,  21.) 

4.  Sometime  after  the  conversations  with  Maj.  Browne  the  claim- 
ant  was  given  an  order  for  five  or  six  hundred  wheels  and  no  re- 
newal thereof  or  further  order  was  given. 

"A.  I  asked  Maj.  Browne  if  he  would  give  us  an  order  for  those. 
He  said,  *We  c^n  not  do  it  at  this  time,' out  he  said, '  We  can  give 
you  an  order  for  500  sets;  I  can  authorize  you  to  make  lip  500  sets, 
and  before  you  complete  them,  you  advise  me  and  we  will  give  you 
another  order  for  500  sets.'    *     *    * 

"  Q.  The  production  of  500  sets  did  not  involve  your  increasing 
your  facilities? 

"A.  No,  sir;  if  there  had  only  been  500  sets  we  would  not  have 
spent  anything."     (Record,  p.  32.) 

5.  There  is  nothing  in  the  record  to  support  the  claimant's  con- 
tention that  in  procuring  the  increased  facilities,  reimbursement  for 
which  it  now  makes  claim,  it  acted  under  tiie  direction  of  the  Gk>v- 
emment,  and  it  is  therefore  found  that  no  contractual  relaticm  existed 
between  the  claimant  and  the  Government  which  would  justify  the 
allowance  of  the  claim  here  made. 

Col.  Gkmetty  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Malone,  concurring. 


Case  No.  353. 

In  re  CLAOC  OF  CABI  GOBFBET  ALLGEimN  FOE  PATENT  B07ALT7. 

1.  PATSHT8— nCPLIBD  COKTEACT  BBSTTLTIHG  FBOX  TTSE  OF  HTYENTIOK 
FOB  WHICH  PATSHT  18  PEHDING— PVBLIC  ACTS  HOS.  80  AHB  91, 
APPBOVED  OCTOBEB  6,  1817.— The  objeot  of  Publio  acts  Nos.  80  and  81 
(tec  10,  par.  1),  approved  Ootober  6,  1917,  li  to  provide  a  method  for 
.  the  reimbnrseinent  of  an  applicant  for  a  patent  where  the  Ooyernment 
hat  nied  hit  Invention  for  iti  purposes,  and  the  bails  npon  whioh  the 
right  rests  is  that  the  Gorernment  is  obliir&ted  to  pay  for  the  nse  of  the 
property  of  a  oitisen  where  no  oontraotnal  relation  is  established.  Under 
these  statutes,  however,  before  an  applicant  may  receive  the  benefit  of 
the  same  he  mnst  meet  the  following  requirements:  (1)  He  must  obey 
the  order  of  the  President  or  Commissioner  of  Patents;  (8)  he  must 
tender  his  invention  to  the  Ch>vemment  for  its  use;  (S)  he  mutt  ulti- 
mately have  received  a  patent,  upon  compliance  with  which  conditions 
he  may  sue  for  compensation  in  the  Court  of  Claims. 

%.  SAXE—WAB  DEPABTXENT  BOABD  OF  CONTEACT  ADJUSTXEHT— 
XITBISBICTIOir  OF— OTTESTION  AS  TO  JirBISBICTION  OF  WAB  DE- 
PABTMEHT  BOABD  OF  CONTEACT  ADJTI8TXENT  TO  SETTLE  CLAUCS 
ABISING  tTNDEB  ABOVE  STATUTES  LEFT  OPEN— SAKE.— The  War 
Department  Board  of  Contract  Adjustment  is  not  the  proper  department 
of  the  Government  to  determine  the  question  as  to  whether  an  applicant 
has  a  patentable  right  In  an  alleged  invention  or  not,  and  aside  from  any 
question  as  to  the  jurisdiction  of  the  Board  a  claimant  In  a  proceeding 
before  it  for  compensation  under  said  acts  ean  not  rely  upon  an  implied 
agreement  under  the  terms  of  the  aot  of  Xarch  8  unless  he  has  estab- 
lished a  property  right  in  his  alleged  invention.  Before  he  would  be 
entitled  to  any  remuneration  either  under  the  statutes  or  under  an  im- 
plied agreement  he  must  establish  his  property  right  in  the  proper  forum. 
Having  failed  in  this  the  petitioner  Is  entitled  to  no  relief. 

Col.  Garnett  writing  the  opinion  of  th^  Board,  June  10,  1919. 

FINDINGS  OF  FACT. 

1.  The  claimant  has  filed  his  statement  of  claim,  Form  Bj'for  com- 
pensation for  the  use  of  an  invention  made  by  him,  in  tools  for  rifling 
guns,  and  method  for  use  of  same,  which  invention  he  claims  to  have 
put  in  use  at  the  shop  of  the  Symington- Anderson  Co.,  Rochester,  N. 
Y.,  for  the  benefit  of  th^e  United  States,  and  it  is  further  alleged  that 
said  invention  has  been  used  by  the  Wisconsin  Oun  Co.,  of  Milwaukee, 
Wis.,  and  by  other  manufacturers  and  contractors,  for  the  purpose 
of  rifling  guns  or  cannon  made  for  the  United  States,  total  amount 
of  claim  being  $89,268.78. 

2.  The  claim  is  based  upon  an  alleged  implied  agreement,  arising 
under  terms  of  the  Act  of  March  2,  entitled  "An  Act  to  provide  relief 
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in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  under  the  following  circumstances,  alleged  in  the 
statement  of  claim,  (a)  That  on  February  23,  1918,  and  October  1, 
1918,  respectively,  claimant  filed  applications  for  patents  before  the 
United  States  Patent  Office,  said  applications  being  given  Serial  Nos. 
218722  and  256466,  respectively,  and  entitled  "Rifling  Tool  and 
Method  of  Using  the  Same*'  and  "Rifling  Tool  and  Process  for 
Using  the  Same,"  respectively. 

(ft)  That  he  was  notified  by  the  Commissioner  of  Patents  and  the 
Federal  Trade  Commission  not  to  publish  the  inventioii,  or  disclose 
the  subject-matter  thereof,  except  to  public  officials,  reference  being 
made  to  Public  Acts  80  and  91,  approved  October  6, 1917,  and  reading 
respectively : 

Public  Act  No.  80,  approved  October  6, 1917,  as  follows : 

An  act  to  prevent  the  publication  of  inventions  by  the  grant  of  patents  that 
might  be  detrimental  to  the  public  safety  or  convey  useful  information  to  the 
enemy,  to  stimulate  Invention,  and  provide  adequate  protection  to  owners  of 
patents,  and  for  other  purposes. 

Be  it  endrfed  by  the  Senate  and  House  of  RepreHentafiveH  of  the 
United  States  of  Ame^nca  in  Congress  assembled^  That  whenever 
during  a  time  when  the  United  States  is  at  war  the  publication  of  an 
invention  by  the  granting  of  a  patent  might,  in  the  opinion  of  the 
Commissioner  of  Patents,  be  detrimental  to  the  public  safety  or  de- 
fense or  might  assist  the  enemy  or  endanger  the  successful  prosecu- 
tion of  the  war  he  may  order  that  the  invention  be  kept  secret  and 
withhold  the  grant  of  a  patent  until  the  termination  of  the  war :  Pro- 
vided^ That  the  invention  disclosed  in  the  application  for  said  pat- 
ent may  be  held  abandoned  upon  its  being  established  before  or  by 
the  Commissioner  that  in  violation  of  said  order  said  invention  has 
been  published  or  that  an  application  for  a  patent  therefor  has  been 
filed  in  a  foreign  country  by  the  inventor  or  his  assigns  or  legal  rep- 
resentatives, without  the  consent  or  approval  of  the  Commissioner  of 
Patents,  or  under  a  license  of  the  Secretary  of  Commerce  as  pro- 
vided by  law. 

"When  an  applicant  whose  patent  is  withheld  as  herein  provided 
and  who  faithiully  obeys  the  order  of  the  Commissioner  of  Patents 
above  referred  to  shall  tender  his  invention  to  the  Government  of 
the  United  States  for  its  use,  he  shall,  if  and  when  he  ultimately  re- 
ceives a  patent,  have  the  right  to  sue  for  compensation  in  the  Court 
of  Claims,  such  right  to  compensation  to  begin  from  the  date  of  the 
use  of  the  invention  by  the  Government." 

Public  Act  No.  91,  approved  October  6,  1917,  reads  in  section  10, 
paragraph  (i)  as  follows: 

"Whenever  the  publication  of  an  invention  by  the  granting  of  a 
patent  may,  in  the  opinion  of  the  President,  be  detrimental  to  the 
public  safety  or  defense,  or  may  assist  the  enemy  or  endanger  the 
successful  prosecution  of  the  war,  he  may  order  that  the  invention 
be  kept  secret  and  withhold  the  grant  of  a  patent  until  the  end  of 
the  war:  Provided^  That  the  invention  disclosed  in  the  application 
for  said  patent  may  be  held  abandoned  upon  its  being  established 
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before  or  by  the  Commissioner  of  Patents  that,  in  violation  of  said 
order,  said  invention  has  been  published  or  that  an  application  for  a 
patent  therefor  has  been  filed  m  anv  other  countrv,  by  the  inventor 
or  his  assigns  or  le^al  representatives,  without  the  consent  or  ap- 
proval of  the  Commissioner  or  under  a  license  of  the  President. 

"  When  an  applicant  whose  patent  is  withheld  as  herein  provided 
and  who  faithfully  obeys  the  order  of  the  President  above  referred  to 
^^1  tender  his  invention  to  the  Government  of  the  United  States 
for  its  use,  he  shall,  if  he  ultimately  receives  a  patent,  have  the  right 
to  sue  for  compensation  in  the  Court  of  Claims,  such  right  to  com- 

Sensation  to  begin  from  the  date  of  the  use  of  the  invention  by  the 
ovemment.'' 

(c)  It  is  further  alleged  by  the  claimant  that  he  has  complied  with 
the  provisions  of  the  aforesaid  acts,  that  he  has  disclosed  the  inven- 
tion to  no  one,  save  to  the  Secretary  of  War  and  the  Secretary  of  the 
Navy,  and  to  the  duly  authorized  officials  of  the  War  and  Navy  De- 
partments through  whom  he  has  tendered  the  use  of  said  invention 
to  the  United  States  Government. 

(d)  It  is  further  alleged  that  on  or  about  December  9,  1918,  the 
United  States  Government  filed  a  petition  for  a  public-use  proceed- 
ings in  the  United  States  Patent  Office  against  said  applications 
Nos.  218,722  and  256,466,  respectively,  for  the  purpose  of  testing 
right  of  claimant  to  the  United  States  patents  upon  said  applications, 
alleging  that  the  invention  had  previously  been  in  public  use  at  the 
sdiops  of  the  Bethlehem  Steel  Co.,  the  effect  of  which  petition  has 
been  to  delay  the  issuing  of  patents  to  the  claimant;  that  the  bring- 
ing of  the  public-use  proceedings  is  a  concession  that  the  invention 
is  otherwise  patentable,  is  not  anticipated  by  any  prior  patents,  and 
that  the  patentability  of  the  invention  should  not  now  be  questioned. 

DECISION. 

1.  The  object  of  the  statutes,  aforesaid,  is  to  provide  a  method 
for  the  reimbursement  of  an  applicant  for  a  patent,  where  the  Gov- 
ernment had  used  his  invention  for  its  purposes,  and  the  basis  upon 
which  the  right  rests  is  that  the  Government  is  obligated  to  pay 
for  the  use  of  the  property  of  a  citizen  where  no  contractual  rela- 
tion is  established.  According  to  the  terms  of  the  statutes,  before  an 
applicant  may  receive  the  benefit  of  the  aforesaid  acts  he  must 
meet  the  following  requirements:  First,  he  must  obey  the  order  of 
the  President  or  Commissioner  of  Patents;  second,  he  must  tender 
his  invention  to  the  Government  for  its  use ;  third,  he  must  ultimately 
have  i^ceived  a  patent,  and,  fourth,  when  the  other  three  require- 
ments shall  have  been  fulfilled  he  may  sue  for  compensation  in 
Court  of  Claims. 

2.  In  this  case,  the  claimant  alleges  that  he  has  complied  with  the 
first  and  second  provisions  aforesaid.    He  admits  that  he  has  not  yet 
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received  a  patent,  but  contends  that  the  institution,  by  the  United 
States  Govefnment,  of  the  public-use  proceedings,  aforesaid,  is  a 
concession  that  his  invention  is  otherwise  patentable,  and  is  not  an- 
ticipated by  any  prior  patents;  therefore,  he  contends  that  the  pat- 
entability of  the  invention  should  not  now  be  questioned.  Upon  this 
basis  he  endeavors  to  establish  an  implied  agreement,  under  the  act 
of  March  2. 

3.  Laying  aside  the  question  as  to  whether  the  right  to  compensa- 
tion under  the  public  acts  quoted  above  can  be  recovered  in  any 
other  method  than  by  suit  in  the  Court  of  Claims,  we  are  of  the 
opinion  that  claimant  can  not  rely  upon  an  implied  agreement,  under 
the  terms  of  the  aforesaid  act  of  March  the  2d,  for  the  reason  that 
he  has  not  established  a  property  right  in  his  invention.  The  War 
Department  Board  of  Contract  Adjustment  is  not  the  proper  depart- 
ment of  the  Government  to  determine  the  question  as  to  whether  the 
applicant  has  a  patentable  right  or  not.  Before  the  claimant  is  en- 
titled to  any  remuneration,  either  under  the  statutes,  or  under  an  im- 
plied agreement,  he  must  establish  his  property  right  in  the  proper 
forum ;  and  as  he  admits  in  his  statement  of  claim  that  this  has  not 
been  done,  we  are  of  the  opinion  that  he  has  not  made  out  a  statement 
of  claim  which  the  Secretary  of  War  has  the  power  to  adjust,  pay 
or  discharge,  under  the  provisions  of  the  act  of  March  2,  aforesaid. 

Col.  Boggs,  Lieut  CoL  Carruth,  Lieut  Col.  Fairbanks,  Lieut  Col. 
Malone,  and  Lieut  Col.  Hamilton  concurring. 


Case  No.  27. 

Jn  re  CLAIM  OF  XAKIOK  IHSTITUTE  FOE  HOVSIKG  FACILITISS  FOB  STTT- 

Bsirrs'  ABXY  TSAnmre  cosfs. 

1.  C0VTBACT8— STVbXVTS'  A&XT  TBAIHIVO  OOJtFS— XXFB98B8  Sf- 
•  CUBBBS  BY  nrniTimOB  SBBKIBO  to  BSIIABLISH  8AXB  UBBBB 
dBCITLAB  OF  ABJTTTANT  GEBEBAL'S  OFFIOB— 4S0B2IITI0BS  FOB.— 
An  Inttltiitlon  whioh  incurred  o^ligatioiiB  in  preparing  for  the  eitablitli- 
meat  ef  a  Stadenti'  Army  Training  Corps  it  not  entitled  to  compensa- 
tion therefor  nnless  it  is  shown  that  snch  institution  met  all  of  the  re- 
quirements set  out  in  the  circular  from  the  War  Bepartment  under  date 
of  July  1,  1918,  as  in  the  ahsenoe  thereof  no  contractual  relations  eadlsted 
between  the  Ooyemment  and  the  institute.  The  fact  that  the  oftoers 
of  an  institution  believed  that  their  institution  met  the  OoYemment  re- 
quirements and  incurred  obligations  by  reason  of  such  belief  and  it  later 
developed  that  the  institution  did  not  meet  these  requirements  does 
not  lay  any  liability  upon  the  OoTomment. 

B.  8A]CB.*-The  faot  that  oontraott  were  awarded  by  the  Oovemment  to 
schools  which  failed  to  meet  the  requirements  of  the  War  Bepartment 
circular  of  July  1,  19 IB,  does  not  entitle  an  institution  which  did  not 
receive  a  contract  because  of  its  failure  to  meet  the  requirements  of 
said  circular  to  compensation  for  obligations  incurred  in  anticipation 
of  receiving  such  contract. 

S.  WAB  BBFABTMBHT  BOABD  OF  COBTBACT  ADJUSTXEVT^-^JTIBISBZC- 
TION. — This  Board  has  no  Jurisdiction  in  the  matter  of  the  claim  of 
discrimination. 

Lieut.  Col.  Carruth  writing  the  opinicm  of  the  Board,  June  13, 
1 919 : 

FINDINGS  OF  FACT. 

1.  This  claim  is  based  upon  a  circular  which  was  sent  out  from 
The  Adjutant  General's  OfSce- dated  July  1,  1918,  with  refelrence  to 
military  training  in  colleges.  The  definition  of  institutions  to  which 
the  system  would  apply  is  given  in  paragraph  2  of  the  circular.  The 
paragn^ph  referred  to  is  as  follows: 

"  2.  Definition  of  institution  to  which  this  i^stem  will  apply.  The 
system  will  apply  to  all  institutions  of  collegiate  grade  which  enroll 
for  the  courses  100  or  more  able-bodied  male  students  over  18. 
The  intention  is  to  extend  the  system  of  instruction  for  college  stu- 
dents to  the  largest  practicable  extent  in  view  of  the  available  supply 
of  officers  and  equipment. 

^A.  To  be  classined  as  one  of  the  institutions  of  ooUe^  grade  to 
which  the  priviWe  of  maintaining  a  Students'  Army  Training  Corps 
must  be  extended,  an  institution  must  require  for  admission  to  its 
regular  curricula  graduation  from  a  standard  secondary  school  or 
an  equivalent,  must  provide  general  collegiate  or  professional  cur- 
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riciila  covering  at  least  two  years  of  not  less  than  33  weeks  each,  and 
must  be  carried  in  the  list  of  higher  institutions  prepared  by  United 
States  Commissioner  of  Education. 

"  B.  Institutions  of  college  grade  will  include,  provided  conditions 
specified  in  paragraph  A  are  met : 

"  a.  Colleges  of  arts  and  sciences.  "  h.  Law  schools. 

"  b.  Engineering  schools.  "  i.  Medical  schools. 

"  c.  Sehools  of  mines.  "  j.  Dental  schools. 

**  d.  Colleges  of  agriculture.  "  k.  Graduate  schools. 

"  e.  Colleges  of  pharmacy.  "  1.  Normal  schools. 

"f.  Colleges  of  veterinary  medicine,  "m.  Junior  collegea 

"  g.  Teacher's  colleges.  "  n.  Technical  institutions. 

"  C.  Students  enrolled  in  preparatory  departments  of  universities, 
colleges,  normal  schools,  or  junior  colleges,  can  not  at  present  be  con- 
sidered eligible  for  enlistment  or  enrollment  in  the  military  training 
units  and  enrollments  in  preparatory  departments  may  not  be 
counted  by  college  authorities  in  reckoning  the  100  able-bodied  male 
students  enrolled  for  a  military  training  unit." 

2.  Officials  of  Marion  Institute,  acting  upon  this  circular  and  sub- 
sequent communications  from  the  War  Department  and  assuming 
that  the  said  Marion  Institute  came  within  the  provisions  of  said 
circular,  began  preparations  to  comply  with  said  instruction  and 
established  a  Student  Army  Training  Corps  unit  in  the  school.  Act- 
ing upon  instructions  contained  in  letter  of  July  19  from  the  Com- 
mittee on  Education  and  Special  Training  of  the  War  Department, 
a  representative  of  the  institute,  Mr.  Charles  C.  Johnson,  was  sent  to 
Fort  Sheridan,  near  Chicago,  to  attend  a  conference  which  was  held 
on  August  30  and  31  by  representatives  of  the  Committee  on  Educa- 
tion and  Special  Training  with  representatives  of  the  various  insti- 
tutions throughout  the  country.  At  this  conference  further  general 
instructions  were  given  out  by  the  Committee  on  Education  and  Spe- 
cial Training  for  the  benefit  of  the  various  institutions  represented, 
but  followed  closely  at  all  times  the  general  provisions  of  the  circular 
from  The  Adjutant  General's  office  under  date  of  July  1,  1918.  No 
specific  promises  were  made.  General  instructions  only  were  given 
at  the  conference.  (Transcript  p.  131.)  The  Marion  Institute,  how- 
ever, acting  upon  the  report  of  Mr.  Johnson,  proceeded  to  let  con- 
tracts for  the  erection  of  dormitories,  bathhouses,  addition  to  the 
mess  hall,  and  purchase  of  additional  furniture  and  equipment  for 
same. 

3.  About  the  15th  of  September  a  telegram  was  received  by 
the  president  of  Marion  Institute  from  Congressman  Oliver  to  the 
effect  that  the  institute's  application  for  detail  of  additional  officers 
and  equipment  had  been  disapproved  on  account  of  its  academic 
standard.  The  telegram  referred  to  an  application  that  Marion 
Institute  had  made  some  time  prior  to  this  date  for  the  establishment 
of  a  senior  Reserve  Officers'  Training  Corps.    In  response  to  this 
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telegram  a  representative  of  the  Marion  Institute  was  sent  to  Wash- 
ington to  investigate  why  the  institute's  academic  ctondards  were 
not  sufficient.  This  investigation  disclosed  that  the  institute  was 
neitfanr  qualified  for  a  senior  Beserve  Officers'  Training  Corps  nor 
on  the  approved  list  for  a  Student  Army  Training  Corps  unit. 
The  secretary  of  the  Committee  on  Education  and  Special  Training 
infonbed  the  representative  of  Marion  Institute  that  he  could  not 
sign  formal  contract  with  the  institute  for  the  establishment  of  a 
Student  Army  Training  Corps  unit  for  the  reason  that  the  institute 
was  not  on  the  approved  list. 

4.  It  is  admitted  by  the  claimant  that  Marion  Institute  is  not 
**  carried  in  the  list  of  higher  institutions  prepared  by  the  United 
States  Commissioner  of  Education,"  but  the  force  of  this  require- 
ment is  sought  to  be  annulled  by  the  claim  that  none  of  the  colleges 
of  the  same  educational  district  is  so  carried,  and  therefore,  as  some 
of  these  colleges  received  Students'  Army  Training  Corps  units  it  is 
claimed  that  Marion  Institute  should  have  received  the  same  treat- 
ment. The  War  Department's  information  as  to  the  academic  stand- 
ards of  the  Marion  Institute  was  furnished  after  its  application  for  a 
unit  by  President  Payne,  of  Peabody  College,  Nashville,  Tenn.,  who, 
as  the  representative  of  the  War  Department,  secured  information  as 
to  the  academic  standards  of  colleges  in  the  State  of  Alabama. 
President  Payne's  information  was  based  upon  a  report  from  the 
University  of  Alabama.  The  University  of  Alabama,  after  a  special 
report  by  a  member  of  its  faculty,  refused  to  recommend  Marion 
Institute  as  qualified  for  a  Student  Army  Training  Corps  unit  under 
provisions  of  War  Department  circular  imder  date  of  July  1, 1918. 

5.  In  the  meantime  the  institute's  authorities  were  proceeding  with 
preparations  for  the  Student  Army  Training  Corps  unit,  assuming 
that  the  institute  had  qualified  for  same,  and  it  is  claimed  was  not 
in  a  position  to  cancel  its  contracts  for  the  erection  of  buildings  and 
other  improvements  that  it  had  undertaken.  The  aggregate  expendi- 
tures of  the  institute  for  which  claim  is  being  made  are  as  follows : 

Bqnipment $0. 127. 28 

MisceUaneous 2, 482. 47 

Faculty   salaries 17, 030. 70 

Addition  to  mess  hall 3, 013. 00 

Classrooms 4, 622. 00 

Kitchen  and  pantry 4, 044. 00 

Barracks 27,922.40 

Bathhouse 1 3, 089. 83 

• 

71, 032. 18 
DECISION. 

1.  If  the  Government  is  under  obligation  to  Marion  Institute 
it  must  be  based  upon  the  provision  of  circular  from  The  Adjutant 
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GeueraPs  Office  under  date  of  July  1,  1918.  The  institutions  to 
which  this  circular  would  apply  are  defined  in  paragraph  2  of  said 
circular  as  follows: 

1.  Institutions  of  collegiate  grade  eni*olling  for  the  courses  100  or 
more  able-bodied  students  over  18. 

2.  Such  institutions  had  to  require  for  admission  to  its  curriculum 
graduation  from  a  standard  secondary  school  or  its  equivalent ;  and 

3.  Such  institutions  were  required  to  provide  a  general  collegiate 
or  provisional  curriculum  covering  at  least  two  years  of  not  less 
than  33  weeks  each  and  had  to  be  carried  on  the  list  of  higher  institu- 
tions prepared  by  the  United  States  Commissioner  of  Education. 

2.  From  the  evidence  in  this  case  it  would  appear  that  Marion  In- 
stitute complied  with  the  first  two  provisions  of  this  circular  but 
failed  to  meet  the  requirements  of  the  third  provision.  The  presi- 
dent of  the  institute  stated  that  he  asaumed  that  the  institute  was  a. 
recognized  junior  college  and  that  in  the  spring  of  1918  the  curricu- 
lum had  been  so  changed  as  to  provide  for  four  years  of  college  train* 
ing.  Nevertheless,  the  War  Department  did  not  appear  to  be 
advised  as  to  the  change  in  curriculum  and  did  not  carry  the  institute 
on  its  list  as  an  approved  junior  college.  A  letter  from  the  Bureau 
of  Education,  Washington,  D.  C,  under  date  of  January  20, 1919,  to- 
Dean  Fred  K.  Flsegle,  Marion  Institute,  Alabama,  reads  as  follows: 

"  The  Bureau  of  Education  has  not  classified  junior  colleges.  In 
the  Directory  of  Colleges  and  Universities  and  in  Statistical  Report 
of  the  Commissioner  for  the  year  1918  a  list  of  institutions  which 
have  reported  to  the  bureau  as  junior  colleges  will  be  included 
for  the  nrst  time  under  that  designation.  Hitherto  Marion  Instityr- 
Hon  ha8  been  included  among  the  private  secondary  schools. 

"(Signed)  S.  C.  Capen, 

"  Specialist  on  Higher  Education?^- 

Thus  it  appears  that  as  late  as  January  20,  1919,  Marion  Insti- 
tute has  been  considered  by  the  United  States  Commissioner  of  Edu- 
cation as  a  private  secondary  school. 

3.  The  authorities  of  the  University  of  Alabama  did  not  recognize- 
the  institute  as  a  junior  college  under  the  provisions  of  paragraph  2, . 
War  DQ)artment  circular  dated  July  1,  1918,  and  so  reported  to- 
President  Payne,  who  represented  the  War  Department  in  the  mat- 
ter of  academic  standards  of  colleges  in  the  State  of  Alabama. 
There  is  considerable  evidence  to  the  effect  that  the  University  of' 
Alabama  discriminated  against  the  Marion  Institute  in  its  report  to 
the  War  Department's  representative  on  the  academic  standard  of" 
the  junior  colleges  and  normals  of  the  State.   But  granting  that  there 
was  a  discrimination  in  favor  of  the  normal  schools  and  against 
Marion  Institute,  the  latter  institution  can  not  complain  of  the  action 
of  the  War  Department  and  can  have  no  valid  claim  under  a  con-  - 
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tract  therewith,  unless  it  can  show  that  it  fulfilled  all  the  require- 
ments of  the  circular,  and  the  fact  that  other  institutions,  not  fulfill- 
ing such  requirements,  were  granted  Students'  Army  Training  Corps 
units  does  not  create  any  contractual  relations  between  the  War 
Department  and  the  claimant.  This  Board  has  no  jurisdiction  in 
the  matter  of  the  claim  of  discrimination.  It  appears  that  Marion 
Institute  had  never  been  carried  on  the  War  Department  records  as  a 
junior  college.  It  is  true  the  institute  had  maintained  for  some  time  a 
Junior  Reserve  Officers'  Training  Corps  and  had  been  supplied  by 
the  War  Department  with  instructors  and  military  equipment,  but 
there  were  no  academic  requirement  for  a  Junior  Reserve  Officers' 
Training  Corps,  the  principal  requirements  being  a  certain  number 
of  young  men  in  the  institution  above  the  age  of  14.  (Transcript, 
p.  15.)  It  further  appears  that  the  Marion  Institute  had  early  in 
1918  made  application  for  a  Senior  Reserve  Officers'  Training  Corps, 
which  required  that  the  institution  should  have  a  four  years'  standard 
college  course  for  graduation  in  the  collegiate  department  based 
upon  entrance  requirements  of  graduation  from  a  standard  secondary 
school.  This  application  was  disapproved  because  the  institute  did 
not  have  an  adequate  academic  standard. 

4.  Since  the  Marion  Institute  did  not  meet  the  requirements  as  set 
out  in  the  War  Department  circular  dated  July  1,  1918,  no  con- 
tractual relations  existed  between  the  Government  and  the  institute. 
The  circulars  and  letters  sent  out  by  the  Committee  on  Education  and 
Special  Training  of  the  General  Staff  did  not  obligate  the  Govern- 
ment unless  the  institution  to  which  they  were  sent  qualified  under 
the  provisions  of  those  general  instructions  and  a  formal  contract 
was  entered  into.  The  fact  that  the  authorities  of  an  institution  as- 
sumed or  believed  that  their  institution  met  the  Government's  require- 
ments, and  expenditures  were  incurred  by  reason  of  such  assimiption 
or  belief,  and  it  later  developed  that  the  institution  did  not  meet  those 
requirements,  does  not  lay  any  liability  upon  the  Government.  For 
the  reasons  stated,  therefore,  the  relief  sought  for  in  the  petition  is 
denied. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Cdl.  Mal<»ie, 
and  Lieut.  Ccd.  Hamilton,  coneurring. 


Case  No.  35-B. 

In  re  CONTRACT  WITH  LOUIS  FLXISHXB  db  CO.,  FOB  ITHIFOEX  COATS. 

1.  COKTEACTS^OBAL  COKTBACT  XABB  BT  OFFICBB  HAVIVa  AVTHOBITY 
TO  ICAXE  SAKE— COlKFXirSATIOK  FOB  LOSS  IKCXrBBED  THBBEmf- 
BEE. — A  contractor  who  purchaiei  materials  to  comply  with  a  valid 
oral  contract  to  mannfacture  military  bionics  which  it  later  canceled 
without  fanlt  on  his  part  is  entitled  to  compensation  for  the  loss  result- 
ing therefrom. 

8.  SAICS— XSASUBE  OF  COIKFEITSATIOV.— Where  the  goods  bought  by  the 
contractor  have  been  disposed  of  by  him  the  measure  of  compensation  to 
which  he  is  entitled  is  the  diiference  between  the  original  cost  of  such 
materials  and  the  price  obtained  for  the  same  when  disposed. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board,  June  12, 1919. 

FINDINGS  OF  FACT, 

1.  A  verbal  order  was  given  to  petitioner  October  24, 1918,  by  Capt. 
William  Brooks,  Philadelphia  Depot  Quartermaster  Corps  for  2,800, 
size  36  wool  service  coats,  each  to  cost  $1.69.  The  manufacture  and 
delivery  of  these  garments  were  urgent.  By  authority  of  the  Acting 
Quartermaster  General,  Mr.  Harry  A.  Wells,  acting  chief,  uniform 
section,  Clothing  and  Equipment  Division,  New  York  City,  on  Oc- 
tober 23,  1918,  notified  the  Depot  Quartermaster,  Philadelphia,  sub- 
stantially as  follows: 

"  Tariff  on  sizes  of  wool  service  coats  contract  under  your  jurisdic- 
tion modified  to  include  36  longs;  it  is  very  imperative  that  these 
reach  Camp  Meade  within  six  or  seven  days ;  so  we  suggest  that  they 
be  divided  up  between  several  firms." 

Accompanying  this  communication  was  a  list  showing  requisi- 
tions of  eighteen  camps  for  wool  coats  of  the  character  and  size  above 
mentioned.  On  or  about  October  24,  1918,  Maj.  Griffith,  Office  of 
Director  of  Purchase  and  Storage,  Washington,  personally  visited 
the  Quartermaster  Depot  of  Philadelphia  for  the  purpose  of  ascer- 
taining how  many  of  said  coats  could  be  produced.  Owing  to  the 
change  of  tariff  on  sizes  on  the  then  existing  contracts  it  was  appar- 
ent to  him  at  this  time  that  the  number  desired  would  not  be  ob- 
tained. His  verbal  instructions  were  that  purchase  orders  to  the 
extent  of  quantities  which  could  be  manufactured  prior  to  Novem- 
ber 15, 1918,  be  issued  by  the  Philadelphia  Depot  to  such  contractors 
as  were  able  to  produce  these  garments.  Although  said  instructions 
were  not,  in  accordance  with  Maj.  Griffith's  promise,  confirmed  in 
writing,  orders  were  immediately  issued  as  directed  by  him.  Peti- 
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tioneY  accepted  one  as  aforesaid,  went  into  the  market  and  purchased 
canvas,  buckram  collars,  and  the  materials' necessary  to  fill  it  and 
these  were  left  on  hand  at  the  time  of  the  signing  of  the  Armistice 
when  petitioner  was  ordered  to  stop  manufacturing.  For  expendi- 
tures made  in  the  premises,  compensation  is  asked  at  the  rate  of  43 
cents  on  each  of  the  2,800  uncompleted  coats,  namely  $1,204. 

DECISION. 

1.  We  are  satisfied  that  the  order  in  question  constituted  an  oral 
contract,  that  the  authority  of  the  officers  of  the  Government  alleged 
to  have  issued  it  is  established  beyond  question  and  that  petitioner 
endeavored  to  comply  with  its  terms  in  accordance  with  instructions. 
But  we  find  annexed  to  the  petition  an  itemized  list  showing  the  mate- 
rials bought  to  apply  to  this  order  which  states  that  the  same  cost  only 
$1,042.31.  It  has  also  been  ascertained  by  the  Board  that  since  the 
cancellation  of  this  order  petitioner  retired  from  business,  but  before 
doing  soo  it  sold  all  of  the  materials  for  which  claim  is  now  made. 
The  extent,  therefore,  to  which  reimbursement  is  warranted  in  this 
matter  is  the  difference  between  the  original  cost  of  the  materials 
indicated  in  the  petition  as  aforesaid  and  the  price  obtained  by  peti- 
tioner for  the  same  when  it  disposed  of  them;  and  this  case  is  hereby 
referred  to  the  Claims  Board,  Director  of  Purchase,  for  adjustment 
in  accordance  with  the  views  expressed  in  this  opinion. 

Col.  Garnett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut  Col.  Fair- 
banks, and  Lieut.  CoL  Hamilton,  concurring. 
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Case  No,  18. 

In  re  CONTSACT  WITH  THE  AXEEICAH  SKEITIKe  ft  KEFHHHG  CO.  FOR 

66,136»680  POmiDfl  OF  COPPEB. 

1.  COHTBACTS — WHAT  XJOHSTITTTTES. — A  procurement  order  to  the  claimant^ 

definite  in  all  esiential  terms  which  concludes:  **  Tour  acceptance  of  thii 
letter  is  requested  pending  issuance  of  formal  contract  which  will  go> 
forward  in  a  few  days/'  and  which  is  later  accepted  by  the  claimant  and 
is  followed  by  delivery  of  the  co]fper,  constitutes  a  valid  and  bindings 
contract  between  the  parties  and  in  settlement  thereof  compensation, 
must  be  based  upon  the  terms  stipulated  in  the  order  and  not  upon, 
quantum  meriut  basis. 

2.  SAint— SAKE— EECESSITT  FOB  FOBMAL  COHTBACT.— The  fact  that  the 

formal  contract  was  not  executed  by  the  parties  is  immaterial,  the  con- 
tract made  by  the  order  and  accepted  being  sufflcient. 

3.  SAME. — The  fact  that  delivery  of  part  of  the  goods  ordered  is  made  after  the 

date  fixed  for  the  completion  of  the  contract  does  not  entitle  the  con- 
tractor to  compensation  in  excess  of  that  agreed  upon  in  the  contract 
due  to  an  advance  in  the  price  of  the  subject  matter  contractor  for» 
The  remedy  of  the  contractor,  if  default  was  made  by  the  Government 
in  calling  far  and  accepting  the  copper  within  the  time  specified,  was  to- 
cancel  the  contract  as  to  the  copper  remaining  undelivered  after  June 
1,  1918.    It  oan  not  waive  this  right  and  claim  extra  compensation. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board,  June 
12, 1919. 

FINDINGS   OF  FAC3T. 

1.  This  is  a  claim  by  the  Amencan  Smelting  &  Refining  Co.  for 
$512,515.50,  the  same  being  2|  cents  per  pound  on  20,500,%^  pounds- 
of  copper  delivered  under  an  order  issued  by  the  Ordnance  Depart- 
ment under  date  of  March  28, 1918,  for  66,136,680  pounds  of  copper 
(War-Ord.  P4219-1788A)  and  accepted  by  the  company  by  letter 
d»ted  April  11,  1918.  By  the  terms  of  this  order  the  Ordnance 
Department  agreed  to  pay  £3^  cents  per  pound  for  .this  copper,  the- 
Govemment  fixed  price  then  in  force,  and  the  company  agreed  to- 
complete  deliveries  prior  to  June  1,  1918.  The  time  within  which 
deliveries  were  to  be  completed  was  indefinitely  extended. 

2.  On  account  of  the  shortage  in  the  supply  of  copper  which  had 
caused  the  market  to  rise  from  about  16  cents  a  pound  before  this 
country  entered  the  war  to  above  35  cents  a  pound,  and  because  the 
copper  producers  of  the  country  had  been  furnishing  copper  to  the 
Government  without  payment  therefor,  pending  action  by  the  Presi- 
dent on  their  request  that  he  fix  a  price  at  which  the  Government  and 
private  industries  should  trade  in  copper,  the  President  approved  the 
recommendation  of  the  Price-Fixing  Committee  of  the  War  Indus- 
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tries  Board  on  September  21,  1917,  and  fixed  the  price  of  copper  at 
23^  cents  per  pound,  f.  o.  b.  New  York,  subject  to  revision  in  Janu- 
ary, 1918.  In  January  this  price  was  continued  until  June  1,  1918, 
and  at  that  date  the  Prioe- Fixing  Committee  decided  to  continue  the 
same  price  until  August  15,  1918.  As  of  July  2,  1918,  however,  the 
Price-Fixing  Committee  found  it  necessary  to  increase  the  price  of 
copper  to  26  cents  per  pound,  from  that  date  to  August  15, 1918. 

3.  Shortly  after  the  price  of  copper  had  first  been  fixed  as  above, 
and  at  the  request  of  the  War  Industries  Board,  the  copper  inter- 
ests of  the  coimtry  formed  the  Copper  Producers'  Committee,  with 
headquarters  at  Washington,  consisting  of  representatives  of  about  16 
copper  sales  agencies,  which  agencies  in  turn  represented  50  or  60 
producers.  (Record,  p.  14.)  The  Government  charged  the  committee 
vrith  "  the  responsibility  of  providing  the  necessary  copper  not  only 
for  the  United  States  Government,  but  for  the  Allies  and  for  the  in- 
dustries." The  producers  supported  this  action  by  according  to  the 
committee  a  complementary  authority  "  to  control  and  distribute  and 
allocate  their  supplies  of  copper.  There  was  not  a  pound  of  copper 
sent  out  from  any  refinery  in  the  country  except  as  it  was  authorized 
by  this  committee."    (Becord,  pp.  10, 11.) 

4.  This  committee  established  two  clearing  houses  for  war  business. 
"All  orders  for  the  account  of  the  United  States  were  filled  through 
the  United  Metals  Selling  Co.'s  office,  which  was  a  clearing  house 
for  the  United  States  Government  orders,  and  all  orders  for  the  allied 
European  Governments  were  filled  through  the  American  Smelting  & 
Befining  Co.  *  *  *  So  that  whether  an  order  was  received  by 
either  the  American  Smelting  &  Befining  Co.  or  by  the  United  Metals 
Selling  Co.,  in  point  of  fact  the  copper  to  fill  that  order  would  be 
contributed  to  by  all  the  producers  represented  by  the  Copper  Pro- 
ducers' Committee."    (Mr.  Cloidenin,  Becord,  pp.  9  to  14.) 

5.  The  Copper  Producers'  Committee  met  about  once  a  week.  A 
subcommittee  caDed  the  working  committee  was  "responsible  for  the 
detailed  apportionment  of  all  of  the  copper.  Government  and  private, 
through  the  issuance  of  releases  by  the  committee.  The  actual  work- 
ing of  the  committee  was  under  my  charge."  (Mr.  Brush,  Becord, 
p.  88.)  Mr.  Hamilton  M.  Brush,  assistant  manager  of  the  sales  de- 
partn^nt  of  the  American  Smelting  &  Befining  Co.,  was  secretary 
of  the  Copper  Producers'  Committee  and  chairman  of  the  working 

committee. 

6.  Under  date  of  March  14,  1918,  the  Ordnance  Department, 
United  States  Army,  issued  order  P4219-1788A  for  copper  to  the 
United  Metals  Selling  Co.  in  the  following  language : 

"  *  *  ♦  the  Procurement  Division  is  prepared  to  procure 
from  you  80,000  metric  tons  (66,188,000  pounds)  of  copper— Prime 
Lake  or  Electrolytic— at  a  price  of  23^  cents  net  per  pound,  f.  o.  b. 
New  York  basis. 
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"  2.  Deliveries  to  extend  over  a  period  of  six  months  and  are  to  be 
made  at  the  rate  of  5,000  metric  tons  per  m(mth,  starting  with  March. 

^'  Your  acceptance  of  this  letter  is  requested  pending  issuance  of  a 
formal  contract  which  will  be  made  out  in  a  few  days?' 

7.  After  consultation  with  Mr.  Joseph  Clendenin,  vice  president 
and  manager  of  the  copper  sales  department  of  the  American  Smelt- 
ing &  Refining  Co.,  Mr.  T.  Wolfson,  ^dce  president  of  the  United 
Metals  Selling  Co.,  imder  date  of  March  19, 1918  (Record,  pp.  30,31), 
acknowledged  the  above  letter  and  stated : 

"By  the  terms  of  the  President's  announcement,  dated  January 
23,  we  are  precluded  from  confirming  this  order  for  delivery  beyond 
June  1. 

"  We  would,  therefore,  ask  you  to  correct  tlie  order  to  read  15,000 
tons.  If,  however,  you  wish  to  fill  the  order  for  the  entire  30,000  tons, 
may  we  suggest  that  you  make  out  two  separate  orders,  one  for 
15,000  tons  at  the  fixed  price  of  23J  cents  per  pound,  and  another  for 
15,000  tons  at  a  price  that  may  be  determined  later,  applicable  to  the 
months  of  June,  July,  and  August?" 

8.  Under  date  of  March  23,  1918,  the  Ordnance  Department  ac- 
knowledged receipt  of  the  above  letter  and  stated : 

"2.  The  Department  will  issue  to-day  an  amended  contract  request- 
ing that  you  deliver  the  entire  quantity  Of  30,000  metric  tons  as  called 
for  on  War-Ord.  P4219-1788A  on  or  before  June  1, 1918." 

9.  At  a  meeting  of  the  copper  producers'  committee,  attended  hv 
Mr.  Brush  and  bvMr.T.  Wolfson,  it  was  decided  desirable  to  consider 
this  order  for  copper,  given  by  the  United  States,  but  for  eventual 
delivery  to  the  French  Government,  as  an  export  order,  and  that, 
therefore,  in  line  with  the  previously  established  practice  of  handling 
all  export  orders  for  copper  through  the  American  Smelting  &  Re* 
fining  Co.  and  all  orders  for  copper  for  domestic  C(Misamption 
through  the  United  Metals  Selling  Co.,  to  request  the  Ordnance  De- 
partment to  transfer  this  order  to  the  American  Smelting  &  Refin- 
ing Co. 

10.  Accordingly,  under  date  of  March  26,  1918,  Mr.  Wolfson,  vl<?e 
president  of  the  United  Metals  Selling  Co.,  wrote  to  the  Ordnance 
Department  as  follows: 

"  The  matter  was  taken  up  to-day  by  the  copper  producers'  com- 
mittee, and  it  was  decided  tnat  the  entire  order  be  nandled  by  the 
American  Smelting  &  Refining  Co.,  instead  of  by  the  United  Metab 
Selling  Co. 

^'As  you  areperhapsaware,  the  handling  of  copper  has  been  divided 
by  the  committee  so  that  the  United  Metals  Selling  Co.  handles  all 
the  domestic  business  and  the  American  Smelting  &  Refining  Co. 
the  export  business.  This  order,  therefore,  wouM  properly  oome 
under  the  jurisdiction  of  the  American  Smelting  &  Refining  Co., 
who  are  much  better  organized  for  the  handling  of  the  business  than 
is  the  United  Metals  Selling  Co." 
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"  We  would,  therefore,  request  you  to  please  change  this  wroowte- 
ment  order  to  apply  to  the  American  Smelting  &  Refining  Co.  who, 
we  assure  you,  will  give  the  matter  their  prompt  attention.  The 
American  Smelting  c&  Reftning  Co.  is  no-w  handling  large  export 
shipments  against  the  contracts  made  directly  with  the  French  Re- 
piihliOj  and  they  tell  us  that  it  will  quite  fit  in  with  their  operations 
to  handle  this  present  order  along  with  other  shipvfientsP 

11.  Under  date  of  March  28,  1918,  the  Ordnance  Department 
issued  an  amended  procurement  order  to  the  American  Smelting  & 
Refining  Co.  in  the  following  language : 

"  1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  advise  j^ou 
that  the  Procurement  Division  is  prepared  to  procure  from  you 
30,000  metric  tons  (66,138,000  pounds)  of  copper  at  a  price  of  23^ 
cents  per  pound  net,  f.  o.  b.  New  York  basis. 

"  2.  Deliveries  are  to  be  completed  on  or  before  June  1,  1918. 

"  3.  Shipping  instructions  with  reference  to  all  shipments  should 
be  taken  up  with  the  Supply  Division,  Ordnance  Department,  Maj. 
Jewett 

"4.  It  is  requested  that  your  company  keep  in  touch  with  the 
P'rench  High  Commission,  as  to  shapes,  sizes,  and  specifications, 
which  they  will  require  on  this  contract. 

"  5.  Inspection  on  the  part  of  the  French  Grovernment  will  be  made 
at  the  refineries. 

"6.  Payment  papers  are  to  be  made  out  in  accordance  with  at- 
tached instruction  peitaining  to  shipments  of  raw  materials  and 
pavment  papers. 

^*7.  The  above-mentioned  copper  is  to  be  prime  lake  or  electro- 
lytic 99.99  per  cent,  and  not  less  than  99.98  per  cent  pure,  according 
to  standard  of  American  Society  for  Testing  Materials. 

"  8.  Your  acceptance  of  this  letter  is  requested  pending  issuance 
of  formal  contract  which  will  go  forward  in  a  few  days." 

12.  The  record  shows  that  Mr.  Joseph  Clendenin,  unless  absent, 
was  that  oflScer  of  the  American  Smelting  &  Refining  Co.,  who  had 
entire  charge  of  negotiations  of  and  authority  to  accept  orders  with 
the  United  States  Government. 

13.  Mr.  Clendenin  did  not  forward  an  acceptance  of  the  order  as 
requested,  prior  to  his  departure  about  the  1st  of  April  for  a, holiday. 
He  did,  however,  give  to  Mr.  Brush  all  necessary  authority  pertain- 
ing to  this  order,  and  to  Mr.  Brush  and  other  employees  of  the 
company  concerned,  complete  instructions  looking  to  its  prompt 
performance.    (Record,  p.  43.) 

14.  Under  date  of  April  10, 1918,  Mr.  Edward  Mosehaeuer,  who  was 
or  had  been,  an  officer  or  employee  of  the  American  Smelting  & 
Refining  Co.^  and  who  at  that  time  was  the  Washington  representa- 
tive of  the  Copper  Producers'  Committee,  wrote  to  the  American 
Smelting  &  Refining  Co.  as  follows :         .     ♦ 

"  We  do  not  find  in  our  files  a  reply  from  Vou  to' the  raw  materials 
section,  Procuremtot  Division, 'to  tlieir  letter  of  March  28,  No. 
P4219-1788A.     The  acceptance  asked  for  in  paragraph  6  of  that 
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letter  will  constitute  part  of  the  record  which  will  have  to  be  com- 
pleted before  any  payments  can  be  made." 

15.  In  the  absence  of  Mr.  Clendenin,  Mr.  Rush  had  charge  of 
negotiations  with  the  United  States  Government  and  had  authority 
to  act  in  all  such  matters,  including  questions  of  price  and  delivery. 
Mr.  Brush  also  had  complete  authority,  in  Mr.  Clendenin's  absence, 
to  accept  such  orders  on  behalf  of  the  company.    (Record,  p.  73.) 

16.  Upon  receipt  of  Mr.  Mosehaeuer's  letter,  which  was  referred 
to  him  for  action,  and  on  finding  that  the  Ordnance  Department's 
order  of  March  28  had  not  been  accepted,  he  wrote  to  Mr.  Mose- 
haeuer,  under  date  of  April  11,  as  follows : 

"  Your  letter  of  April  10.  Capt.  Chalmers'  letter  of  March  28  re- 
ferred to  was  received  in  my  absence  from  the  office.  I  hoped  that 
the  matter  of  acknowledgment  was  a  formality  and  not  necessary  as 
Mr.  Clendenin  did  not  acknowledge  it,  simply  leaving  the  letter  for 
me.  Because  of  the  /.  o,  h.  New  York  clause^  cmd  because  of  the  fact 
that  there  were  several  open  questions  as  to  charges  for  export^ 
shapes^  etc.^  I  hoped  this  would  all  be  straiffhtened  out  by  you 
before  we  were  obligated  to  formally  accept  the  letter.  You  now  ad- 
vise, however,  that  such  a  formal  acceptance  is  necessary,  and  Mr. 
Wolfson  has  told  me  he  beU&ves  it  proper  for  us  to  acknowledge  the 
letter  of  March  28  as  it  stands, 

"  I  am,  therefore,  writing  the  letter  and  sending  it  to  you  here- 
with for  you  to  transmit  to  Capt  Chalmers  if  everything  seems  to 
be  in  order." 

17.  On  the  same  day  the  American  Smelting  &  Refining  Co.,  by 

Mr.  Brush,  wrote  to  the  Procurement  Division  as  follows : 

"  Subject :  30,000  metric  tons  copper  for  French  (jovemment.  "  War- 
Ord.     P4219-1788A. 

"We  have  your  favor  of  March  28th  under  the  above  reference 
number,  and  take  pleasure  in  accepting  your  letter  as  above^  pending 
issuance  of  formal  contract  which  we  hope  to  receive  in  tne  near 
future." 

18.  On  May  2,  1918,  shortly  after  his  return  from  his  holiday, 
Mr.  Clendenin  called  on  Capt.  T.  S.  Chalmers,  officer  in  charge  of 
the  nonferrous  branch,  raw  materials  section.  Procurement  Division, 
Ordnance  Department,  and  discussed  the  deliveries  under  the  30,000- 
ton  order.  On  that  day  Capt.  Chalmers  wrote  a  memorandum  of 
the  interview  to  Capt.  Howard  Corliss  which  was  introduced  in  evi- 
dence  upon  the  hearing  (Phelps  Exhibit  1,  Record,  p.  311),  reading 
as  follows: 

"1.  Mr.  Clendenin  was  in  to  see  me  to-day  a/nd  ^ggested  that 
possibly  the  American  Smelting  <&  Refining  Co.  loouid  not  be  able 
to  m^ake  complete  deliveries  of  the  SOfiOO  tons  of  copper  for  export 
to  France  prior  to  June  1. 

As  to  foregoing,  Mr,  Clendenin  testified — 

"/  thdnk  that  is  very  likely.'^     (Record,  p.  181.) 
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The  memorandum  continues: 

"  2.  Mr.  Olendenin  inqidred  as  to  whether  or  not  this  Department 
^ouM  have  any  objection  if  complete  shipment  was  not  made^  and 
suggested  the  possibility  of  only  shipping  SpOO  tons  m  the  month  af 
May.  I  toW  Mr.  Clendenin  that  we  would  not  consider  less  than 
7,000  tons  for  May  delivery,  but  we  would  accept  that  in  place  of 
10,000  tons. 

"  3.  No  mention  was  made  at  any  time  as  to  price.  Mr.  Clendenin 
never  intimated  that  all  copper  not  shipped  by  J  une  1  would  be  billed 
at  the  advance  price,  if  an  advanced  price  were  determined  by  the 
War  Industries  Board." 

As  to  the  foregoing,  Mr.  Clendenin  testified : 

"Why?  Because  Mr.  Yeatman — ^I  alwa;fs  considered  Mr.  Yeat- 
man  was  the  superior  officer  to  every  one  in  the  Ordnance  Depart- 
ment connected  with  this  copper  business."    (Record,  p.  103.) 

The  memorandum  continues : 

"  4.  It  has  reached  me  that  Mr.  Clendenin  made  the  statement  that 
I  had  agreed  that  all  copper  not  shipped  by  June  1  would  be  billed 
at  the  new  price." 

As  to  this  Mr.  Clendenin  testified : 

"I  have  no  recollection  of  ever  making  that  statement.  That 
would  be  foolish.  I  could  not  have  made  such  a  statement  as  that." 
(Record,  p.  184.) 

19.  Mr.  Clendenin  testified  that  during  the  spring  of  1918  the 
copper  producers  were  confident  that  upon  the  consideration  of  the 
matter  as  provided  in  the  proclamation  fixing  the  price  of  copper  in 
January,  1918,  the  Government  would  increase  the  price  of  copper 
effective  from  June  1,  1918.  (Record,  p.  23.)  In  all  contracts  en- 
tered into  with  private  industry  the  American  Smelting  &  Refining 
Co.  and  the  United  Metals  Selling  Co.  therefore  inserted  a  pro- 
vision to  the  effect  that  the  price  of  23^  cents  would  apply  on  all 
deliveries  which  the  company  obligated  itself  to  make  prior  to 
June  1,  1918,  and  that  the  price  for  copper  deliveries  of  which  the 
company  obligated  itself  to  make  during  akiy  month  after  that  date, 
should  be  the  Government  price  then  current  "  whether  or  not  ship- 
ment  is  made  in  the  specified  month."    (Record,  pp.  23,  24.) 

As  to  the  effect  of  this  stipulation  Mr.  Clendenin^  testified : 

"  Q.  The  price  was  to  be  controlled  by  the  date  of  shipment,  not 
by  the  date  of  production  ? 

"  A.  The  month  in  which  the  copper  was  sold^  without  regard  to 
whsn  it  was  shipped.    That  was  thought  to  be  the  fairest  way.  *  *  ♦ 

"  Q.  If  you  \iid  taken  a  contract  with  a  commercial  customer  for 
deliveiT  of  a  certain  quantity  of  copper  between  March  and  the 
30th  oi  May  at  23^  cents,  and  then  you  had  received  orders  from 
the  Government  for  such  a  quantity  that  it  would  have  been  quite  im- 
possible for  you  to  make  any  delivery  to  this  commercial  customer 
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until  subsequent  to  July  2,  when  the  new  price  took  effect,  at  what 
price  would  you  have  billed  that  order  to  the  commercial  customer  ? 

"A.  On  any  copver  S'pecified  in  the  oontract  for  delivery  in  March 
or  AprU  or  May  the  shipment  would  have  heen  invoiced  at  2S\  cents, 

"  Q.  Regardless  of  whether  it  was  delivered  ? 

"A.  Absolutely  so.  But  we  would  not  have  taken  any  such  order 
from  any  private  industry  as  called  for  60,000,000  pounds  of  copper. 
******  * 

"  Q.  In  the  case  which  has  just  been  cited,  if  the  delay  was  not  due 
to  our  fault,  the  fault  of  the  seller,  but  was  due  to  the  fault  of  the 
buyer,  would  you  not  have  the  right  to  cancel  the  private  contract? 

"A.  Sure."     (Mr.  Clendenin,  Record,  pp.  26,  27,  72,  73,  74.) 

20.  It  is  clearly  apparent  therefore  that  the  claimant  asks  to  be 
put  in  a  position  as  to  the  present  contract  diametrically  opposed  to 
the  position  it  voluntarily  took  in  contracts  with  private  industry. 
Had  the  claimant  at  the  time  felt  its  position  sound  it  could  have 
relied  on  the  Government's  failure  to  take  the  copper  prior  to  June 
1  and  canceled  the  contract  as  to  the  copper  then  remaining  to 
be  delivered.  The  Government's  commandeering  privileges  did  not 
affect  the  claimant's  rights. 

21.  While  Mr.  Clendenin  testified  that  it  was  with  some  such 
thought  in  mind  he  failed  to  personally  accept  the  order  of  March 
20  before  he  went  away,  intending  to  try  to  have  such  a  protection 
inserted  in  the  formal  contract  to  be  entered  into  under  War-Ord. 
P4219-1788A,  he  in  no  way  gave  voice  to  this  intention  or  in  any 
way  limited  Mr.  Brush's  authority  to  bind  the  company  in  accord- 
ance with  the  terms  of  this  order.  Mr.  Brushy  who  actuaZly  did  accept 
the  order  for  the  company^  and  whose  authority^  in  his  absence,  was 
equal  to  thai  of  Mr,  Clendenin,  testifies  that  the  question  of  the  price 
not  hein^  satisfactory  did  not  enter  his  head^  when  he  accepted  the 
order,  and  that  his  hesitancy  about  aopepting  the  order  was  due  to 
his  vmcertamity  as  to  the  meamng  of  "  /.  o.  h.  New  York  basic  clause^ 
and  "  because  of  the  fact  that  there  were  sever^aZ  open  questions  as  to 
export,  shapes,  etc.^     (Record,  pp.  96,  97, 100, 141,  252.) 

22.  Under  date  of  April  18  the  contract  section  forwarded  the 
formal  contract  covering  War-Ord.  P4219-1788A  in  accordance  with 
the  provision  of  the  order.  (Clendenin  Exhibit  9,  p.  258.)  This 
contract  was  received  during  the  absence  of  Mr.  Clendenin.  (Record, 
p.  50.)  In  accounting  for  the  contract  not  having  been  executed, 
Mr.  Brush  testified: 

"  My  recollection  is  that  I  glanced  at  the  first  page  and  saw  that 
the  contract  on  the  first  page  called  for  delivery  of  5,000  tons  of 
copper  a  month  up  to  30,000  tons,  the  deliveries  of  same  to  be  com- 
pleted by)  June  1,  and  I  simply  took  that  contract  and  went  into 
Mr.  Clendenin's  room  and  put  it  up  to  him,  like  that  (illustrating), 
and  said,  *  The  Government  accountants  are  going  some  if  they  think 
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that  in  the  middle  of  April  we  can  deliver  copper  at  the  rate  of 
5,000  tons  a  month  and  complete  it  by  June  1.  It  is  foolish  on  its 
face.'  He  said, '  Take  it  up  with  Mr.  Mosehauer,  and  when  you  get 
a  revised  copy  made,  let  me  see  it.' 

*  ****** 

"  Then  either  over  the  telephone  or  in  personal  conversation  with 
Mr.  Mosehauer  I  pointed  that  point  out  to  him  and  we  also  talked, 
I  think,  of  the  premiums  and  the  lighterage,  and  a  few  other  things 
which  had  to  go  in,  and  the  contract  was  sent,  all  of  the  copies,  to 
Mr.  Mosehauer  to  take  up  here  in  Washington  with  the  proper 
officials  and  have  the  proper  changes  made."     (Record,  pp.  106, 107.) 

23.  The  absurdity  of  the  delivery  provision  of  the  original  formal 
contract  was  taken  up  with  the  Ordnance  Department  by  Mr.  Mose- 
hauer and  the  formal  contract  redrafted.  tJnder  date  of  June  1, 
1918,  Mr.  Mosehauer  wrote  to  Mr.  Clendenin  in  part  as  follows 
(Brush  Exhibit  No.  9,  Record,  p.  288) : 

"  The  Legal  Section  of  the  Procurement  Division  sent  me  yester- 
day afternoon  the  inclosed  draft  of  contract  for  80,000  tons  of 
copper. 

"After  a  comparison  with  the  previous  contracts,  which  were  to 
serve  as  models,  and  finding  everything  in  order,  the  Legal  Section 
returned  them  to  the  printer  and  the  signed  contracts  they  expect 
will  be  sent  you  sometime  next  week  for  execution." 

24.  It  may  be  noted  that  the  previous  contracts  used  as  models 
referred  to  by  Mr.  Mosehauer  were  forms  of  contracts  prepared 
many  months  previous  by  the  chief  of  the  legal  section  in  confer- 
ence with  Mr.  Mosehauer,  Mr.  Clendenin,  and  Mr.  Earl  for  use  on 
all  orders  placed  by  the  Ordnance  Department  for  copper. 

25.  On  June  25  the  Ordnance  Department  wrote  to  the  Claimant 
(Brush  Exhibit  No.  18,  Record,  p.  808)  in  part  as  follows : 

"  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  call  your  at- 
tention to  the  above  form  contract  number,  which  we  mailed  to  you 
on  June  11. 

"  2.  It  will  be  appreciated  if  you  will  execute  these  copies  in  the 
proper  manner  and  return  to  us." 

26.  On  June  27  Mr.  Clendenin  wrote  to  Mr.  Mosehauer  (Brush 
Exhibit  No.  14,  Record,  p.  304) : 

"After  telephoning  you  I  conferred  with  our  legal  department 
and  they  thought  it  would  be  best  not  to  sign  and  send  off  the  con- 
tract, but  instead  of  doing  so,  to  send  off  this  letter,  which  will 
round  up  the  record  from  our  viewpoint." 

27.  When  it  became  apparent  that  the  Price  Fixing  Committee 
was  to  reconsider  the  price  on  copper  and  that  it  was  highly  prob- 
able a  revision  upward  would  be  made,  possibly  effective  from 
June  1,  Mr.  Clendenin  wrote  the  letter  to  the  Ordnance  Depart- 
ment dated  June  27,  1918  (Record,  p.  254),  referred  to  in  the  last 
paragraph,  and  for  the  first  time  questioned  the  adequacy  of  the 
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price  of  23^  cents.  In  it  Mr.  Clendenin  ar^ed  for  an  increased 
allowance  on  the  ground  that  the  Government  had  breached  the 
terms  of  the  contract  by  making  it  impossible  of  performance.  The 
letter  reads  in  part : 

"Shipping  instructions  have  since  been  received  for  ♦  *  ♦ 
21,000  tons.  Shipping  instructions  have  not  been  received  for  any 
part  of  the  remainmg  8,200. 

"  5.  We  submit,  therefore,  that  the  contract  as  tendered  has  not 
been  carried  through  by  completion  of  delivery  of  the  80,000  tons 
on  or  before  June  1,  1918 ;  that  this  was  due  to  no  fault  of  ours,  in 
that  we  have  with  the  utmost  diligence  delivered  the  copper  as  and 
when  called  for  by  the  Government,  and  that  therefore  we  are  in 
no  respect  responsible  for  the  delayed  delivery. 

"  6.  Notwithstanding  contract  calls  for  delivery  of  the  30,000  tons 
on  or  before  June  1,  1918,  ♦  *  *  shipping  instructions  were  re- 
ceived prior  to  that  date  (Mar.  25-Apr.  20)  for  only  11,500  tons. 

♦  *     *    shipping  instructions  were  received  June  1  for  10,300  tons, 

*  *  *  we  have  not  yet  received  shipping  instructions  for  8,200 
tons. 

"7.  That  the  contract  provision  as  to  time  of  delivery  could  not 
be  carried  out. 

"  {a)  Because  shipping  instructions  were  not  supplied  by  the  Gov- 
ernment : 

"(6)  If  the  shipping  instructions  had  been  supplied,  the  copper 
was  not  in  hand,  having  been  demanded  by  other  departments  of 
the  Government  for  delivery  to  mills  in  this  country. 

"(<?)  If  shipping  instructions  had  been  supplied,  there  were  no 
ships  tendered  to  take  it. 

"(rf)  The  copper  has  been  delivered  piuctically  immediately 
against  shipping  instructions  as  and  when  received,  and  to  date  the 
total  quantity  delivered  is  18,299  tons. 

"  8.  That  it  is  our  understanding  that  the  price  of  23^  cents  applied 
only  to  deliveries  effected  to  and  mcluding  May  31,  1918,  as  per  the 
President's  proclamation. 

"9.  We  think  therefore  we  are  entitled  to  full  settlement  on  all 
copper  delivered  prior  to  June  1,  at  the  price  of  23^  cents;  (2)  that 
on  all  copper  delivered  since  June  1  we  are  entitled  to  23^  cents  plus 
any  increase  that  may  be  agreed  upon  between  the  Price  Fixing  Com- 
mittee and  the  producers  effective  June  1  to  this  date;  and  (8)  that 
all  copper  delivered  hereafter  be  at  the  price  agreed  upon  between 
the  Price  Fixing  Committee  and  the  producers,  as  of  aate  of  ship- 
ment.   We  respectfully  ask  that  contracts  be  redrafted  accordingly." 

28.  Under  date  of  July  1,  1918,  the  Procurement  Division  replied 
to  Mr.  Clendenin's  letter  (Bnish  Exhibit  No.  15,  Record,  p.  805)  in 
part,  as  follows : 

"1.  I  am  directed  by  the  Acting  Chief  of  Ordnance  to  acknowl- 
edge your  letter  of  June  27,  1918,  copper,  dated  March  28,  1918. 

"2.  The  contents  of  your  letter  has  been  carefully  noted,  and  you 
are  advised  that  this  department  feels  that  in  view  of  your  having 
accepted  this  office's  letter  of  March  28,  P470.15/7201,  by  yours  of 
April  11,  P470.15/8378,  that  the  department  is  entitled  to  the  de- 
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livery   of  the   entire   30,000   metric  tons   at  the   price   mentioned 
therein — namely,  23^  cents  per  pound,  f.  o.  b.  New  York  basis. 

"  3.  In  so  far  as  the  delay  in  deliveries  is  concerned,  it  is  called  to 
your  attention  that  on  May  2  you  requested  of  Maj.  Chalmers  to  be 
allowed  to  continue  deliveries  bevond  June  1,  1918." 

29.  The  American  Smelting  &  Eefining  Co.  wrote  to  Mr.  Yeatman 
under  date  of  September  11, 1918.  In  this  letter  the  claimant  shifted 
its  position  from  that  of  contending  that  the  Government  had  been 
guOty  of  a  breach  of  the  contract  and  that  therefore  the  claimant 
was  entitled  to  an  increased  allowance,  to  the  new  position  that  no 
contract  covering  this  copper  had  ever  existed.  The  letter  read? 
in  part: 

"  Referring  to  your  favor  of  the.  16th  ultimo,  with  letter  attached 
from  the  Ordnance  Department : 

"  1.  In  our  opinion  their  statement  does  not  accord  with  the  facts. 
It  asswmes  the  existence  of  a  '  contract^  defmte  in  terms  and  vohm- 
tarily  entered  into. 

"2.  We  have  accepted  a  so-called  procurement  order  in  the  form 
of  a  letter  as  per  copy  attached  advising  us  that  the  department  is 
'  prepared  to  procure  from  us  30,000  tons  of  copper  pending  issuance 
of  formal  contract,  etc'  This  letter,  in  view  of  its  phrasing,  and 
considering  the  powers  vested  in  the  Secretary  of  War  by  recent  con- 
gressional legislation,  amounted  in  substance  to  a  requisition  and  a 
command. 

"3.  No  formal  contract  has  been  executed — neither  party  having 
signed. 

"4.  Final  payment  has  been  withheld  in  the  case  of  each  ship- 
ment, pending  signing  of  the  contract. 

"  5.  Our  reasons  for  not  signing  the  contract  are  well  known  to 
you  and  to  the  Ordnance  Department. 

"6.  We  have  protested  the  whole  procedure  from  its  inception 
and  niaav  times  during  the  past  four  to  five  months. 

"  7.  We  have  delivered  the  copper  as  fast  as  possible,  and  to  the 
best  of  our  knowledge  as  fast  as  required,  relying  on  the  Govern- 
ment eventually  to  heed  our  protests  and  give  us  a  square  deaJi. 

"  8.  By  arrangement  in  the  Price  Fixing  Committee  conference  of 
July  2nd  you  were  authorized  to  arbitrate  and  decide  the  various 
issues  between  producers  and  representatives  of  the  War  and  Navy 
Departments." 

30.  Under  date  of  October  7  the  American  Smelting  &  Refining 
Co.  was  notified  that  it  would  be  impossible  to  make  "  further  pay- 
ments under  this  contract  *  *  *  until  such  time  as  the  formal 
contract  is  fully  executed." 

31.  In  this  connection  the  company  wrote  to  the  Procument 
Division  under  date  of  October  16  as  follows: 

"  Your  attention  is  respectfully  invited  to  letter  of  the  Finance 
Division,  *  ♦  ♦  dated  October  7,  1918,  copy  of  which  is  en- 
closed. 

"  The  payments  thus  withheld  by  the  Finance  Division  amount  in 
the  aggregate,  at  the  present  time,  to  approximately  $7^^2,000. 
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"(2)  Eef erring  to  contract  P4219-1788A,  mentioned  by  the 
Finance  Division,  at  no  time  since  June  11,  1918,  when  it  was  ten- 
dered to  us  for  execution,  could  this  company  have  executed  and 
delivered  the  same  without  assuming  an  obligation  to  perform  tiie 
impossible  and  without  putting  itself  in  the  position  of  having  com- 
mitted a  breach  of  contract  from  the  moment  of  its  delivery. 

"(3)  At  no  time  since  the  contract  was  tendered  could  this  com- 
pany have  executed  the  same  without  binding  itself  to  accept  a  price 
for  a  large  part  of  the  tonnage  involved,  inadequate  in  itself,  and' 
less,  than  the  price  which  it  was  generally  thought  would  shortly  he 
fjxed  by  governmental  atJdhority^  or  less  than  the  price  actually  fixed 
by  the  Price  Fixing  Committee  of  the  War  Industries  Board  on 
full  information  and  after  extended  hearings  on  July  2,  1918. 

"  4.  This  company  can  not  now  execute  and  deliver  the  contract  in 
question  without  forthwith  putting  itself  in  default  thereunder  and 
without  waiving  its  claim  to  be  paid  the  price  so  fixed  on  the  tonnage 
in  question  and  abandoning  all  its  rights  in  the  premises. 

"6.  Should  the  existence  of  an  executed  contract  constitute  a 
technical  necessity  in  order  to  satisfy  the  requirements  of  the  stat- 
utes or  the  regulations  governing  the  distribution  of  public  moneys, 
this  company  is  willing  to  execute  and  deliver  the  contract  in  ques- 
tion, if  it  may  append  thereto,  to  be  considered  a  part  thereof,  a 
stipulation  or  proviso  to  the  effect  that  the  provision  as  to  deliveries 
is  and  has  been  subject  to  modification  and  that  the  contract  price 
for  all  copper  delivered  on  and  after  July  2,  1918,  is  in  controversy 
and  subject  to  further  agreement  or  determination  by  competent  au- 
thority." 

32.  To  the  above  letter  the  Ordnance  Department  replied  under 
date  of  October  30  (petition  Exhibit  U)  that  "the  bargain  con- 
templated the  delivery  by  you  of  iS6,188,000  pounds  of  copper  at  23J 
cents  per  pound,"  and  that  "to  obtain  payment  from  the  United 
States  it  will  be  necessary  to  furnish  an  executed  contract  between 
yourself  and  the  United  States  to  the  disbursing  authority." 

33.  Under  date  of  November  21,  1918,  the  American  Smelting  & 
Refining  Co.  addressed  a  letter  to  the  Secretary  of  War,  quoted  in 
full  in  the  petition  in  the  case  now  before  this  board,  reviewing  the 
case  from  its  own  viewpoint. 

34.  On  December  11,  1918,  Mr.  Clendenin,  with  his  counsel,  Col. 
F.  B.  Richards,  of  the  office  of  the  Secretary  of  War,  and  Capt. 
Schultz,  of  the  Ordnance  Department,  appeared  before  the  Assist- 
ant Secretary  of  War.  It  was  then  decided  that  a  formal  contract 
be  executed  to  enable  the  Government  to  pay  the  claimant  for  the 
copper  delivered  and  accepted  at  the  rate  of  23^  cents  per  pound, 
such  moneys  as  had  been  withheld  pending  the  issuance  of  a  formal 
contract,  and  that  the  company  be  permitted  to  append  thereto  a 
protest  and  a  statement  that  it  had  executed  the  contract  solely  for 
the  piirpose  of  enabling  the  Government  to  make  this  payment. 
Such  a  contract  was  in  due  course  executed  and  the  payments  there- 
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tinder  have  been  made.  It  was  also  decided  at  this  meeting  to  submit 
the  question  as  to  the  right  of  the  claimant  to  a  price  of  26  cents  on 
any  portion  of  this  <5opper  to  the  War  Department  Board  of  Contract 
Adjustment. 

DECISION. 

1.  The  claimant's  contention  is  twofold : 

First.  That  the  Government  breached  the  contract  by  rendering 
it  impossible  for  the  claimant  to  complete  the  deliveries  prior  to  June 
1,  1918,  in  that  it  failed  to  give  shipping  instructions  covering  the 
total  amount  of  the  copper  to  be  so  delivered  and  also  by  the  insist- 
ence of  other  branches  of  the  Government  upon  immediate  delivery  of 
large  quantities  of  copper,  thus  depleting  the  stock  available  for  the 
performance  of  this  order.  With  reference  to  this  insistence  the 
claimant  testified,  "  there  was  nothing  left  for  us  to  do  but  to  deliver 
copper  to  the  department  that  was  demanding  the  most  urgently." 
(Phelps  Exhibit  8,  Record,  p.  349.) 

Second.  That  no  contract  ever  existed  with  respect  to  this  copper 
in  that  the  order  and  the  acceptance  thereof  did  not  constitute  a 
binding  contract. 

2.  Proceeding  in  the  above  theories,  the  claimant  argues  that  pay- 
ment should  be  made  for  the  copper  on  a  quantum  meruit  basis.  The 
Government  fixed-price  on  copper  to  July  2,  1918,  was  23J  cents, 
and  thereafter  it  was  26  cents  per  pound.  The  claimant,  therefore, 
demands  payment  for  45,637,988  pounds  of  copper  delivered  prior  to 
July  2, 1918,  at  the  rate  of  23^  cents  per  pound  and  for  the  remaining 
20,500,620  pounds  at  the  rate  of  26  cents.  The  claimant  has  already 
been  paid  23J  cents  per  pound  for  all  the  copper  delivered  under  this 
order,  and  the  present  claim  is,  therefore,  limited  to  2i  cents  per 
pound  on  20,500,620  pounds  of  copper. 

3.  It  would  seem  that  the  two  uncontradicted  statements  made  by 

the  claimant's  counsel  at  the  hearing,  in  the  presence  of  officers  of 

the  claimant 

"  I  will  just  simply  say,  first  of  all,  that  we  understand  the  issue 
is  simply  this:  An  order  was  iasvsd  to  the  American  Smeltina  dk 
Refining  Company  to  furnish  SOfiOO  metric  tons  of  coffer?'^  (Kec- 
ord,  p.  80.) 

♦  ***♦«« 

^  In  point  of  fact,  that  order  was  formaUy  accepted  by  a  letter 
from  Mr.  Brush  dated  April  11, 1918,  which  I  will  ask  to  be  marked." 
(B^cord,  p.  43.) 

sum  up  the  situation  accurately  and  completely  and  preclude  an 
award  not  strictly  in  accordance  with  the  terms  of  the  contract  made 
by  the  order  and  its  acceptance,  imless  it  shall  be  found  that  the 
contract  so  made,  was  subsequently  breached  by  the  Government  or 
was  modified  or  amended  in  an  appropriate  manner. 
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4.  It  clearly  appears  from  the  record  that  neither  of  the  two 
officers  of  the  claimant  having  to  do  with  this  matter  seriously  enter- 
tained a  view  other  than  that  expressed  by  the  claimant's  comisel 
until  late  in  the  month  of  June,  1918,  long  after  the  time  within 
which  deliveries  were  to  have  been  completed  and  the  default  had 
been  waived  by  the  Government. .  The  claimant  and  the  Ordnance 
Department  were  in  almost  daily  conference  and  correspondence  on 
the  subject  of  this  order.  The  record  does  not  show  a  single  instance 
Or  writing  in  which  the  price  of  23^  cents  was  questioned  prior  to  Mr. 
Clendenin's  letter  to  the  Procurement  Division,  dated  June  27,  1918. 
The  copper  trade  by  that  time  had  begun  to  hope  that  the  Price- 
Fixing  Committee  of  the  War  Industries  Board  would  reconsider  its 
action  continuing  the  price  of  2»^  cents  from  June  1, 1918,  to  August 
15, 1918,  and  that  it  would  grant  an  increase  in  the  Government  fixed 
price  effective  retroactively  from  June  1.  Not  until  then  did  the 
natural  wish  that  this  contract  should  provide  for  a  price  adjust- 
ment in  accordance  with  changes  authorized  by  the  Price-Fixing 
Committee,  strengthen  and  gi'ow  into  a  hope  that  the  wish  could  be 
i-ealized. 

5.  The  first  effort  distinguished  from  an  expression  of  regret  or 
complaint  made  in  this  direction  appears  in  Mr.  Clendenin's  letter 
of  June  27  to  Col.  McKoberts.  In  this  letter  the  claimant  attempts 
to  avoid  the  obligation  to  continue  deliveries. of  copper  at  the  price 
fixed  in  the  contract,  on  the  ground  that  through  "  no  fault  of  oiu^s  " 
and  in  spite  of  the  fact  that  "  we  have  with  the  utmost  diligence  de- 
livered the  copper  as  and  when  called  for  by  the  Government,  *  ♦  * 
the  contract  provisions  as  to  time  of  deliveries  could  not  be  carried 
out  ♦  *  ♦  because  shipping  instructions  were  not  supplied  by  the 
Government."  The  ground  on  which  the  claimant  attempts  to  stand 
in  this  letter  becomes  unsound  when  viewed  in  the  light  of  the 
acknowledged  application  on  May  2,  1918,  for  an  extension  of  time 
within  which  to  make  deliveries  beyond  June  1,  1918. 

6.  Mr.  Clendenin  testified  that  on  failing  to  receive  favorable  con- 
sideration of  this  letter,  which  was  personally  addressed  to  Col. 
McKoberts,  then  Chief  of  the  Procurement  Division  of  the  Ordnance 
Department,  and  unquestionably  the  immediate  superior  of  the  officer 
placing  the  order  for  this  copper,  and  only  from  whom  or  from  the 
Chief  of  Ordnance  or  from  the  Secretary  of  War  could  the  claimant 
have  obtained  a  modification  of  this  contract,  he  took  the  matter  up 
with  Mr.  Pope  Yeatman  of  the  War  Industries  Board  upon  the  sup- 
position that  Mr.  Yeatman  was  the  immediate  superior  of  all  the 
officers  in  the  Ordnance  Department  having  to  do  with  the  procure- 
ment of  copper.  At  the  request  of  Mr.  Yeatman,  Capt.  Schultz  of 
the  Contract  Section  of  the  Procurement  Division  attended  a  con- 
ference for  the  purpose  of  considering  the  grievance  of  this  claimant. 
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When  it  appeared  that  Mr.  Clendenin  was  asking  for  a  modification 
of  this  contract  in  order  that  he  might  claim  a  higher  price,  Capt. 
Schultz  withdrew  from  the  conference  and  his  action  was  confirmed 
by  the  department  in  a  letter  to  Mr.  Yeatman  under  date  of  August 
15,  calling  attention  to  the  fact  that  under  the  law,  no  officer  of  the 
Government  has  authority  to  modify  a  contract  in  order  to  give  to  a 
contractor  an  advantage  beyond  that  fixed  in  a  binding  contract,  or 
so  deprive  the  United  States  of  its  rights  thereunder. 

7.  Having,  failed  to  obtain  a  higher  price,  first,  because  of  the 
alleged  breach  of  the  contntct  by  the  Government  in  failing  to  furnish 
shipping  directions,  etc.,  and  second,  through  the  intervention  of  Mr. 
Yeatman,  the  claimant  repudiated  the  contract  in  his  letter  of  Sep- 
tember 11,  1918,  to  Mr.  Yeatman.  Since  that  time  the  claimant  has 
attempted  to  stand  on  both  gi'ounds  before  the  Secretary  of  War 
and  before  this  board. 

8.  The  record  in  this  case  clearly  establishes  as  fact  the  existence 
of  a  contract  by  the  order,  and  its  acceptance  under  which  the  claim- 
ant was  obligated  to  deliver  30,000  metric  tons  of  copper  to  the 
Government  at  23^  cents  per  pound.  A  very  careful  review  of  the 
record  and  proceedings  fails  to  disclose  any  breach  of  this  contract 
by  the  Government,  or  any  modification  thereof  under  whidi  the 
Government  actually  or  impliedly  indicated  a  willingness  to  increase 
the  price  to  be  paid  on  all  or  any  portion  of  this  copper.  It  is,  there- 
fore, the  opinion  of  this  board  that  the  claimant  has  failed  to  show 
cause  justifying  an  award  in  any  amount. 

CSol.  Gamett,  Col.  Boggs,  Lieut.  Col.  Can'uth,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Malone,  concurring. 

memorandum  from  the  secretary  of  war. 

War  Department, 
Washmfftorij  September  11  y  1919. 

In  the  matter  of  the  appeal  of  the  American  Smelting  &  Eefining 
Co.  from  the  decision  of  the  Board  of  Contract  Adjustment,  with  re- 
gard to  the  claim  of  the  American  Smelting  &  Refining  Co.  against 
the  United  States  arising  out  of  war  order  P-4219-1788A,  being  a 
difference  of  2^  cents  per  pound  on  20,500,620  pounds  of  copper. 

I  shall  not  undertake  to  set  up  by  way  of  recital  in  any  detailed 
way  the  history  of  this  contention.  It  is  enough  to  say  that  early  in 
1918  the  Ordnance  Department,  at  the  request  of  the  French  Govern- 
ment, placed  an  order  for  30,000  metric  tons  of  copper  with  the 
American  Smelting  &  Refining  Co.  at  the  price  of  23^  cents  per 
pound ;  this  price  having  been  fixed  with  the  approval  of  the  Presi- 
dent in  1917  and  being  stipulated  to  continue  until  the  1st  of  June, 
1918.     In  its  original  form,  the  order  of  the  Ordnance  Department 
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required  delivery  of  the  copper  in  six  months,  starting  with  March, 
1918.  The  United  Metals  Selling  Co.,  however,  calling  attention 
to  the  anticipated  revision  of  the  fixed  price  on  the  1st  of  June  de- 
clared itself  unable  to  contract  beyond  that  period,  and  suggested 
that  the  order  be  corrected  to  read  16,000  tons  to  be  delivered  pre- 
sumptively prior  to  the  1st  day  of  June,  and  a  contemporaneous  order 
for  an  additional  15,000  tons  to  be  delivered  at  whatever  price  should 
be  determined  as  applicable  to  the  months  of  June,  July,  and  August. 
The  Ordnance  Department,  however,  declined  to  accept  this  sug- 
gestion, but  did  recast  its  order  so  as  to  require  delivery  of  the  entire 
30,000  metric  tons  on  or  before  the  1st  of  June,  1918.  This  order 
in  one  form  or  another  was  the  subject  of  correspondence  and  com- 
ment between  the  American  Smelting  &  Refining  Co.  and  the  Ord- 
nance Department.  Deliveries  under  it  were  made  from  time  to 
time,  but  total  delivery  was  not  completed  prior  to  the  time  that  a  re- 
vised price  had  been  established  with  the  approval  of  the  President 
at  26  cents  per  pound,  with  the  result  that  there  remained  to  be 
delivered,  and  there  was  delivered,  the  aggregate  amount  of  20,500,620 
pounds  of  copper  under  this  contract,  such  deliveries  being  subse- 
quent to  the  time  when  the  price  of  26  cents  per  pound  was  in  gen- 
eral operation.  On  the  basis  of  these  facts,  it  is  contended  by  the 
American  Smelting  &  Refining  Co.  that  the  Government  of  the 
United  States  was  controlling  the  entire  output  of  copper  of  the 
country  and  was  fixing  the  price  at  which  it  might  be  sold  and  at 
which  the  Government  might  buy  either  for  itself  or  for  the  Asso- 
ciated and  Allied  Government  for  which  it  was  acting;  that  the 
intention  of  the  Ordnance  Department  in  stipulating  complete  de- 
livery prior  to  June  1,  1918,  that  of  a  quantity  of  copper  which  in 
their  original  order  they  had  stipulated  to  be  delivered  in  six  months 
beginning  in  March,  was  to  bring  the  entire  order  under  the  then 
current  price  in  anticipation  of  an  increase  and  was  not  in  fact  due 
to  the  desire  of  the  Ordnance  Department  or  the  French  Govern- 
ment for  which  it  was  operating  to  have  the  delivery  of  the  total 
30,000  metric  tons  as  early  as  June  1.  The  company  further  con- 
tends that  it  had  no  election  or  choice  about  acceptance  of  the  order 
of  the  Government,  since  the  Government  was  in  complete  control 
of  the  copper  industry  and  was  armed  with  the  power  to  commandeer 
all  the  stocks  of  copper  in  the  country  in  the  event  of  any  failure 
of  cooperation  on  the  part  of  the  copper  producers  in  the  (Jovem- 
ment's  demands.  The  effect  of  these  contentions,  therefore,  com- 
pendiously stated,  would  be  that  the  Government  v^as  in  a  position 
of  advantage  whereby  it  forced  upon  the  American  Smelting  &  Re- 
fining Co.  a  contract  at  a  fixed  price  for  a  larger  amount  of  copper 
than  the  Government  needed  within  tlie  period  stipulated,  the  .Gov- 
ernment in  the  meantime  having  the  power  and  the  intention,  as 
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subsequently  disclosed^  to  increase  the  price,  during  the  time  within 
which  deliveries  as  originally  stipulated  would  have  been  expected 
to  have  been  made. 

On  the  otiier  hand,  the  Ordnance  Department  contends  that  it 
was  directed  by  the  French  Government  to  place  the  order  for  30,000 
metric  tons  of  copper;  that  deliveries  were  desired  and  would  have 
been  accepted  j)rior  to  June  1,  if  they  had  been  tendered ;  that 
the  Ordnance  Department  was  acting  not  in  any  profit-making  con- 
nection, but  purely  in  an  effort  to  assist  an  Associated  and  Allied 
Government  in  matters  affecting  their  part  in  the  prosecution  of  the 
war;  that  the  price  of  26  cents  per  poimd,  subsequently  made,  was 
a  mere  maximum  and  had  neither  the  effect  of  abrogating  nor  modi- 
fying existing  contracts,  and  that  it  did  not  prohibit  copper  pro- 
ducers from  making  contracts  at  such  prices  as  they  saw  fit  for  less 
than  26  centa 

The  record  is  very  voluminous  and  I  have  spent  much  time  weigh- 
ing all  the  evidence  and  have  consulted  with  those  who  were  associ- 
ated with  the  Copper  Price-Fixing  Committee  in  an  endeavor  to  de- 
termine the  equitable  situation  of  the  parties  in  this  contention.  I 
have  arrived  at  the  following  conclusions : 

1.  The  prices  fixed  for  copper  from  time  to  time  were  maximum 
prices  and  contained  no  prohibition  upon  sales  at  less  prices. 

2.  The  Ordnance  Department  acted  within  its  rights  in  ordering 
30.000  metric  tons  of  copper  to  be  delivered  by  June  1.  It  would 
have  been  possible  for  the  American  Smelting  &  Refining  Co.  to 
have  made  deliveries  of  this  amount  within  that  time;  and  while  I 
do  not  hold  that  deliveries  beyond  the  1st  of  June  were  delayed  for 
the  purpose  of  taking  advantage  of  a  larger  price  yet  to  be  fixed, 
I  at  the  same  time  do  not  hold  that  either  the  acceptance  of  de- 
liveries subsequent  to  June  1  was  a  waiver  of  price  on  the  part  of 
the  War  Department,  or  that  the  acceptance  of  deliveries  subsequent 
to  June  1  abrogated  the  contract  and  left  the  American  Smelting 
&  Refining  Co.  free  to  recover  on  such  deliveries  on  the  basis  of  the 
market  value  or  fixed  price  subsequently  determined. 

The  fact  is,  that  at  the  time  the  price  of  23^  cents  per  pound  was 
fixed  by  the  Copper  Price-Fixing  Committee,  and  received  the  as- 
sent of  the  President,  it  was  commonly  understood  that  the  various 
copper-producing  companies  had  outstanding  contracts  at  prices  in 
excess  of  23^  cents  per  pound  and  that  these  contracts  were  not  dis- 
turbed or  modified  by  the  fixing  of  the  maximum  price,  but  were 
left  in  full  force  and  effect  and  were  carried  out  aciording  to  their 
terms,  the  various  copper  producers  receiving  payment  for  deliv- 
eries at  prices  in  excess  of  the  maximum  fixed  by  the  Government, 
but  in  accordance  with  the  terms  of  their  preexisting  contracts.  Simi- 
larly, when  the  price  of  26  cents  per  pound  was  established,  it  was 
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commonly  understood  that  it  did  not  affect  contracts  existing  at  the 
time,  which  were  to  be  carried  out  according  to  their  terms. 

The  price  of  26  cents  was  established  by  the  Price-Fixing  Com- 
mittee to  go  into  effect  on  the  15th  day  of  August,  1918.  The  minutes 
of  the  Price-Fixing  Committee  show  that  Mr.  Brookings,  in  an- 
nouncing that  price,  said :  "  The  price  is  to  be  effective  at  once,  with 
the  understanding,  however,  that  orders  placed  with  the  producers 
in  good  faith,  based  upon  the  Government's  action,  understand, 
should  be  executed,  and  especially  are  we  interested  in  orders  placed 
by  the  Government  which  have  not  been  filled  for  some  time  past. 
The  departments  claim  they  have  had  orders  which  ought  to  have 
been  filled  some  time  ago  with  the  producers  and  that  those  orders 
have  been  delayed.  The  Government  has  not  received  this  and  it 
ought  to  be  treated  in  the  same  way  as  the  public.  In  other  words, 
that  these  orders,  having  been  taken  on  good  faith  of  the  Govern- 
ment's having  fixed  a  price  until  August  15,  should  be  executed  in 
good  faith  sometime  before  August  15.  That  aU  orders  taken 
after  to-day  should  he  at  the  new  pricey  with  the  vmderstanding  thai 
any  of  those  orders  that  mre  executed  after  August  15  would  be  sub- 
ject to  that.^^ 

Mr.  Brookings  was  then  asked  by  one  of  the  producers,  "It  is 
not  quite  plain  to  me  how  we  should  treat  orders  placed  subject  to 
the  price  fixed,  which  were  taken  July  or  August  with  no  definite 
price  except  that  fixed  by  the  committee.  I  understand  that  those 
•would  be  filled  at  the  new  price." 

To  this  Mr.  Brookings  replied,  "  That  is  a  problem  which  we  have 
not  discussed  and  have  not  placed.  We  might  as  well  discuss  it 
now.  Our  feeling  is  that  when  orders  that  have  been  taken  since 
our  last  meeting  when  we  promulgate  a  price  effective  until  Au- 
gust 15,  that  those  orders  should  be  filled  at  the  price  that  we 
made     *     ♦     *." 

Throughout  this  meeting  it  is  evident  that  the  opinion  of  all 
present  was  that  orders  taken  subsequent  to  the  announcement  of 
the  jiewly  fixed  price  for  delivery  subsequent  to  August  15,  would 
be  controlled  by  the  maximum  of  26  cents  then  fixed,  and  that 
outstanding  contracts  which  did  not  contain  a  fixed  or  stated  price, 
but  did  stipulate  for  subsequent  deliveries,  would  also  be  controlled 
by  the  26-cent  price  for  deliveries  subsequent  to  August  15,  or  at 
least  such  subsequent  deliveries  as  were  by  the  terms  of  the  con- 
tract contemplated  to  be  subsequent  to  August  15.  It  was,  however, 
apparently  the  common  understanding  that  existing  contracts  with 
a  fixed  price  stated  were  unaffected  by  the  new  price.  In  the  case 
under  consideration  there  can  be  no  question  that  there  is  a  definite 
contract  as  to  quantity,  time  of  delivery,  and  price.  It  is  not  as- 
serted by  the  American  Smelting  &  Refining  Co.  that  these  elements 
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are  not  present  in  this  contract,  their  contention  being  that  the  con- 
tract really  was  made  under  duress,  which  I  do  not  find  to  be 
sustained  by  the  evidence.  But  having  thus  a  contract  quite  definite 
in  its  terms,  let  us,  for  purposes  of  illustration,  reverse  the  positions 
of  the  parties.  Suppose  that  in  July,  before  the  26-cent  price  had 
l)een  fixed,  a  19-cent  price  had  been  stipulated.  Under  the  terms  of 
this  contract  it  is  perfectly  clear  that  the  Ordnance  Department 
would  have  been  obliged  to  continue  to  receive  deliveries  to  the  ex- 
tent of  80,000  metric  tons,  and  to  pay  for  it  at  the  rate  of  28^  cents 
pier  pound.  As  a  matter  of  fact,  the  copper  producers  did  deliver 
to  the  Navy  Department  at  28^  cents  per  pound  copper  contracted 
to  the  Navy  Department  at  that  price,  although  deliveries  were 
made  during  the  period  in  which  ihe  26-cent  price  was  effective. 
The  contracts  under  which  these  deliveries  were  made  were,  like 
the  contract  now  under  consideration,  definite  and  at  a  fixed  price. 
Indeed,  the  copper-producing  companies  are  even  now  urging  upon 
some  consimiers  with  whom  they  have  fixed-price  contracts  made 
during  the  26-cent  period  the  obligation  to  take  deliveries  at  that 
price,  although  the  market  is  substantially  lower,  and  the  ruling 
effect  of  prices  by  action  of  the  Government  has  been  withdrawn. 

In  the  meantime,  the  Government  of  the  United  States  has  noti- 
fied the  French  Government  that  it  placed  this  contract  at  28^  cents 
per  pound  for  the  30,000  metric  tons,  and  an  agreement  has  been 
reached  with  the  French  Government  to  reimburse  the  Government 
of  the  United  States  for  its  outlay  in  their  behalf  and  at  that  price. 
In  view  of  the  contention  here  raised,  the  Government  of  the  United 
States  has  reserved  the  right  to  carry  over  to  the  French  Govern- 
ment any  obligation  which  may  subsequently  be  enforced  by  the 
American  Smelting  &  Refining  Co.  for  the  claim  herein  under  con- 
sideration; but  the  whole  relation  between  the  French  Government 
and  that  of  the  United  States  has  been  on  the  basis  of  this  contract 
as  drawn,  on  the  theory  that  it  was  a  valid  and  binding  contract  at 
a  fixed  price,  and  that  payment  would  be  made  in  accordance  with 
its  terms. 

After  much  reflection  I  reach  the  judgment  that  this  contract  was 

a  legal,  fixed-price  contract;  that,  at  the  time  the  new  price  was 

fixed,  it  was  not  the  intention  of  the  Government  that  the  26-cent 

price  should  operate  to  modify  the  price  terms  then  outstanding  in 

this  contract,  and  that  it  was  understood  by  the  copper  producers 

that  the  Government  had  no  such  intention  in  the  price  then  fixed. 

Under  these  circumstances,  there  are  no  equities  which  require  any 

attempt  on  my  part  to  overrule  or  override  the  contract  as  made 

between  the  parties,  and  I,  therefore,  affirm  the  judgment  of  the 

Board  of  Contract  Adjustment. 

Newton  D.  Baker, 

Secretary  of  War. 
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Case  No.  164. 

In  the  MATTBB  OF  THS  CLAIM  OF  LEHIGH  MACHINS  CO.,  LXHIGHTON, 

PA.,  FOB  GAUGES. 

l.CONTBACTS—VEBB Air— FULL  PBBFOBMANCE  OF.— In  a  claim  arising 
nndei  fhe  act  of  Marcli  8,  1919,  where  claimant  entered  into  a  verbal  contract 
with  the  Government  to  mannlactnre  certain  articles  upon  a  definite  basis, 
and  satisfactorily  performs  all  the  terms  of  the  agreement,  he  is  entitled  to  be 
paid  according  to  the  basis  agreed  upon,  it  appearing  to  be  reasonable. 

2.  INTEBEST  ON  CLAIMS  AGAINST  THE  GO VEBNMENT.— Unless  a  contract 
with  the  Government  expressly  stipulates  for  the  payment  of  interest,  or  it  is 
given  by  statute,  same  can  not  be  allowed.  (B.  S.  1091,  86  Stat.  141,  and 
National  Home  v.  Parrish,  829  U.  S.  494,  cited.) 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACl'S. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $1,  016.56,  with  interest  thereon 
from  November  30,  1918,  to  date  of  payment,  alleged  to  be  due  the 
Lehigh  Machine  Co.,  Lehighton,  Pa.,  by  reason  of  an  order  for  gauges 
given  by  Maj.  Willis  D.  Ballard,  Ordnance  Department,  United 
States  Army,  for  use  in  connection  with  the  inspection  of  rifle  butts 
being  produced  by  the  Wood  Art  Machine  Co. 

2.  Under  date  of  July  2,  1918,  the  Ordnance  Department  issued 
procurement  order  No.  Pll220-1973Sa  to  the  Wood  Art  Machine 
Co.  for  the  production  of  100,000  rifle  butts  for  United  States  rifle, 
model  1917,  from  blanks  to  be  furnished  bv  the  Government.  The 
order  provided  the  Ignited  States  would  furnish  *'the  necessary 
Government  inspection  gauges  for  use  by  ordnance  officers  in  in- 
specting these  stocks.'' 

3.  Maj.  Ballard  was  assigned  as  senior  inspector  at  the  plant  of  the 
Wood  Art  Machine  Co.,  and  being  unable  to  otherwise  procure  the 
necessary  gauges  obtained  authority  from  the  Philadelphia  District 
Ordnance  office  to  arrange  for  the  procurement  of  these  gauges. 

4.  On  or  about  August  14,  1918,  Maj.  Ballard  furnished  the  neces- 
sary drawings  and  specifications  to  the  claimant  to  produce  certain 
gauges  and  subsequently  agreed  that  compensation  therefor  would  be 
computed  on  the  basis  of  time  and  labor  expended.  While  the  only 
written  evidence  of  the  terms  ol  the  order  and  price  agreement  is. 
contained  in  letters  from  the  claimant,  Maj.  Ballard  testified  that 
the  statement  contained  in  the  claimant's  letter  to  him  dated  August 
26,  1918,  that  the  work  was  to  be  done  on  a  time  basis  and  that  tool- 
makers  should  be  paid  at  the  rate  of  $1.35  per  hour  is  a  correct  state- 
ment. 
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5.  Under  date  of  September  11,  1918,  the  Inspection  Division, 
Philadelphia  district  Ordnance  office,  wrote  to  Maj.  Ballard,  in  part, 
as  follows: 

*'2.  Attention  is  invited  to  the  letter  from  the  Lehigh  Machine  Co., 
and  it  is  believed  that  the  quotation  of  $1.35  per  hour  for  work  is  rea- 
sonable in  view  of  the  fact  that  many  gau^e  makers  are  chamng 
SI. 50  and  $1.75  per  hour,  and  it  is  suggestea  that  you  write  Lehigh 
Machine  Co.,  stating  $1.35  an  hour  is  considered  satisfactory. 

"3.  It  is  believed  that  Mr.  Jennings,  who  is  at  the  Lehigh  Machine 
Co.,  is  thoroughly  conscientious  in  this  matter  and  no  attempt  will  be 
made  that  can  be  considered  as  profiteering.'' 

6.  It  seems  that  in  order  to  facilitate  the  procurement  of  these 
gauges  and  to  avoid  the  necessity  of  issuing  several  procurement  or- 
ders therefor,  it  was  planned  to  place  an  order  for  the  necessary 
gauges  with  the  Wood  Art  Machine  Co.,  on  the  understanding  the 
actual  procuring  of  the  gauges  would  be  accomplished  by  Maj.  Bal- 
lard. Under  this  plan,  payment  for  the  gauges  was  to  be  made  by 
the  Wood  Art  Machine  Co.,  and  they  would  in  turn  have  been  reim- 
bursed by  the  Ordnance  Department.  This  arrangement  is  the  sub- 
ject of  a  letter  of  December  5,  1918,  from  the  Philadelphia  District 
Ordnance  office  to  the  Inspection  Division  at  Washington,  wherein  the 
finance  officer  at  Philadelphia  raises  the  question  as  to  the  propriety 
of  his  making  payment  to  the  individual  gauge  makers,  including  the 
present  claimant.    This  letter  reads,  in  part,  as  follows: 

"All  gauges  have  now  been  supplied  and  accepted  by  this  office,  but 
inasmuch  as  the  contract  specifically  states  that  the  Wood  Art  Ma- 
chine Co.  would  furnish  all  necessary  gauges,  the  Finance  Division 
can  not  see  its  way  clear  to  pass  payment  of  these  bills. *' 

7.  A  careful  examination  of  the  records  and  files  of  the  Ordnance 
Department  and  of  the  witnesses  appearing  before  the  Board  dis- 
closes that,  while  it  was  the  intention  of  the  Government  at  one  time 
to  so  handle  this  matter,  the  issuance  of  a  procurement  order  to  the 
Wood  Art  Machine  Co.  for  these  gauges  was  never  actually  accom- 
plished. Further  evidence  in  confirmation  of  the  fact  that  the  Wood 
Art  Machine  Co.  has  not  been  paid,  nor  has  it  filed  a  claim  therefor 
against  the  Government,  is  furnished  in  the  statement  of  the  Phila- 
delphia District  Claims  Board,  Ordnance  Department,  to  this  Board 
in  reply  to  a  letter  making  inquiry  on  the  subject: 

"Examination  of  their  claim  indicates  that  they  have  not  included 
any  of  the  claims  for  gauges  mentioned  in  cover  letter.  *' 

8.  The  gauges  manufactured  by  this  claimant  were  delivered  to 
and  accepted  by  the  Ordnance  Department.  It  appears  that  in  the 
manufacture  of  the  gauges  the  claimant  expended  753  hours  of  work, 
which  time  is  certified  to  by  the  Philadelphia  District  Claims  Board 
as  not  being  excessive  for  the  work. 
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DECISION. 

1.  During  the  month  of  August;  1918;  the  Grovernment  entered 
into  an  oral  agreement  with  the  present  claimant  for  the  manufacture 
of  certain  gauges  upon  a  definite  basis  outlined  above.  The  claimant 
satisfactorily  performed  all  the  terms  of  the  agreement  to  be  per- 
formed by  it  and  is  therefore  entitled  to  be  paid  the  sum  of 
$1,016.56. 

2.  Section  1168  of  the  Statutes  of   1916  provides: 

^'No  interest  shall  be  allowed  on  any  claims  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless  upon  a 
contract  expressly,  stipulating  for  the  payment  of  interest." 

In  National  Home  v.  Parrish,  229  U.  S.  494,  the  court  says  : 

''Oenerallv,  interest  is  not  allowable  on  claims  against  the  Gov- 
ernment, unless  it  has  stipulated  to  pay  it  or  it  is  given  by  statute." 

There  is  nothing  in  the  record  to  indicate  that  the  present  claim 
falls  within  either  of  the  above  exceptions  and  the  item  of  interest 
must  therefore  be  disallowed. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks and  Lieut.  Col.  Malone  concurring. 


Case  No.  264. 

In  re  MATTES  OF  JAMISON  COLD  STORAGE  DOOB  CO.,  HAGEBSTOWN,  MD., 

FOB  BEFBIGEBATOBS. 

CONTBACTS—VEBBAL— DEFAULT  TTNDEB— LIABILITT.— In  a  claim  under 
the  act  of  March  2,  1919,  if  a  verbal  contract  is  made  on  behalf  of  the  Govern- 
ment for  the  manufacture  of  20  articles,  and  the  other  party  to  the  contiact 
completes  only  one  such  article  and  then  ceases  production,  through  no  fault 
of  the  Government,  the  Government  is  not  obligated  to  pay  the  other  party 
to  the  contract  for  materials  purchased  or  expenditures  made  in  contemplation 
of  performance  of  the  balance  of  the  agreement. 

Ldeut.  Col.  Carruth,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim,  based  upon  an  alleged  oral  contract 
entered  into  on  or  about  the  15th  of  April,  1918,  between  J.  Harry 
Prentiss,  chief,  paint  and  refrigerator  branch,  procurement  section, 
Construction  Division,  Washington,  and  Mr.  J.  V.  Jamison,  of  the 
Jamison  Cold  Storage  Door  Co.,  of  Hagerstown,  Md.,  for  the  manu- 
facture of  20  refrigerators.  It  is  for  the  materials  procured  and  ex- 
penditures made  in  compliance  with  this  alleged  oral  contract  that 
this  claim  for  $175.34  is  made. 

2.  In  April,  1918,  Mr.  Jamison,  representing  the  Jamison  Cold 
Storage  Door  Co.,  in  conversation  with  Mr.  Prentiss,  chief,  paint 
and  refrigerator  branch.  Construction  Division,  requested  authority 
to  manufacture  a  sample  refrigerator  according  to  the  plans  and 
specifications  outlined  by  Mr.  Prentiss.  This  Mr.  Prentiss  agreed  to. 
Some  time  later  claimant  called  Mr.  Prentiss  by  telephone  and  re- 
quested authority  to  manufacture  20  refrigerators.  The  price  having 
been  agreed  upon,  Mr.  Prentiss  informed  claimant  that  he  had  no 
objection  to  his  proceeding  with  the  manufacture  of  20  refrigerators, 
as  he  could  use  them.  At  a  later  date  Mr.  Jamison,  in  conversation 
with  Mr.  Prentiss,  requested  that,  in  view  of  the  urgency  for  the 
completion  of  other  Government  orders  which  his  comp'any  held,  that 
he  would  be  permitted  to  hold  up  on  the  manufacture  of  the  re- 
frigerators. This  Mr.  Prentiss  agr'eea  to.  No  further  correspondence 
with  reference  to  refrigerators  passed  between  claimant  and  Govern- 
ment's agent  until  on  or  about  November  27,  1918,  when  claimant 
wrote  Mr.  Prentiss  requesting  that  the  Government  inspector,  who 
was  inspecting  other  manufactured  articles  in  his  plant,  be  also 
permitted  to  inspect  the  one  refrigerator  which  had  been  completed* 
This  was  agreed  to  by  Mr.  Prentiss,  and  at  a  later  date  a  formal 
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order  was  issued  for  the  completed  refrigerator^  and  claimant  re- 
ceived payment  for  same.  There  was  only  one  refrigerator  com- 
pleted, and  it  was  not  inspected  until  about  November  27,  1918. 

DECISION. 

1.  It  appears  from  the  evidence  that  claimant  requested  authority 
to  manufacture  one  refrigerator  as  a  sample,  and  if  the  sample  was 
satisfactory  and  according  to  the  specifications  of  the  paint  and 
refrigerator  branch,  Construction  Division,  claimant  would  prob- 
ably receive  orders  for  a  fiumber  of  such  refrigerators.  Claimant 
contends,  however,  that  after  it  had  proceeded  to  manufacture  the 
one  refrigerator  it  requested  authority  to  manufacture  20  such  re- 
frigerators, and  that  it  was  given  authority  to  do  so  by  Mr.  Prentiss, 
Even  if  the  contention  is  correct,  evidence  discloses  that  claimant 
was  not  operating  its  plant  exclusively  to  fill  Government  orders  be- 
tween the  dates  of  April  14  and  November,  1918,  and  that  it  had 
not  completed  the  sample  refrigerator  until  the  latter  part  of  No- 
vember, 1918.  Mr.  Prentiss,  in  his  testimony  before  the  Board, 
stated  that  he  gave  claimant  authority  to  manufacture  one  refrig- 
erator, and  at  a  later  date,  upon  the  request  of  claimant  for  authority 
to  manufactiu*e  several  refrigerators,  he  stated  that  he  had  no 
objection,  and  if  they  met  the  Government's  requirements  that  he 
would  take  them.  Mr.  Prentiss  further  stated  that  it  was  not  his 
intention  to  enter  into  a  contract  with  claimant  for  the  manufac- 
ture of  these  refrigerators,  but  it  was  his  intention  to  use  the  refrig- 
erators should  claimant  manufacture  same.  About  June  1  claimant 
was  very  busy  with  emergency  orders  for  the  Government  which 
required  completion  within  eight  days,  and  upon  its  own  request 
was  permitted  to  discontinue  the  manufacture  of  the  refrigerators. 
Claimant  completed  only  one  refrigerator,  which  was  the  sample 
for  which  it  was  given  an  order  in  April,  1918.  This  refrigerator 
was  not  ready  for  inspection  until  November,  1918,  notwithstanding 
the  fact  than  an  order  had  been  verbally  given  for  its  manufacture 
about  the  middle  of  April,  1918. 

2.  The  Board  is  of  the  opinion  that  claimant  did  have  an  oral- 
contract  for  the  manufacture  of  one  refrigerator,  and  even  if  there 
were  a  contract  for  the  additional  20  refrigerators,  the  claimant 
can  not  contend  that  the  Government  is  boimd  for  any  materials  it 
has  on  hand  or  expenditures  it  may  have  made,  since  it  failed,  by 
no  fault  of  the  Government,  to  perform  any  part  of  the  alleged 
oral  contract  for  the  additional  refrigerators.  Since  claimant  has 
been  paid  for  the  one  completed  refrigerator  at  the  price  agreed 
upon,  the  Government  is  xmder  no  further  obligations  to  claimant. 
For  the  reasons  stated,  therefore,  the  relief  sought  for  is  denied. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  89. 

In  re  MATTEB  OF  CLAIM  OF  THB  OHIO  TBAILBB  CO.  FOB  10-TON  TBAILEB 

SPABE  PABTS. 

1.  CONTBACTS—AOBEEMSNT  AS  TO  TEBMS  OF.— In  a  claim  arising  nnder  the 

act  of  March  2,  1919,  where  no  satisfactory  proof  is  given  of  authority  of  a  Gov- 
ernment agent  to  contract,  and  no  agreement  as  to  price  or  other  details  of  the 
contract  has  been  reached,  there  is  no  clear  and  precise  evidence  of  a  contract. 

2.  SAME— FAILXTBE  TO  ACT  UPON  ALLEGED. —Where  claimant  made  no  prepa- 

rations and  Incurred  no  obligations  upon  the  faith  and  after  the  date  of  the 
alleged  contract,  the  War  Department  Board  of  Contract  Adjustment  will  not 
grant  the  relief  asked. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Claimant  alleges  in  its  statement  of  claim,  Form  B,  that  it  was 
a  manufacturer  of  10-ton  trailers  and  a  source  of  supply  for  spare 
parts,  and  that  it  was  verbally  advised  "by  Mr.  Malmquist  imder 
authority  of  Capt.  E.  S.  Church,  motor  and  vehicle  section,  that  a 
procurement  order  would  be  executed  for  six  sets  of  spare  parts," 
and  bases  its  claim  for  $2,287.10  upon  this  oral  agreement. 

2.  At  the  hearing  of  the  case,  claimant  was  represented  by  its 
treasurer,  Mr.  Goodwin,  but  Mr.  Goodwin  was  not  the  agent  of  the 
company  with  whom  the  alleged  oral  agreement  was  made.  Mr. 
Ferris,  the  agent  who  is  alleged  to  have  received  the  verbal  authority 
of  Mr.  Mahnquist,  was  not  present  at  the  hearing,  claimant  relying 
for  the  purpose  of  establishing  the  contract  upon  a  letter  dated 
November  8,  written  by  Mr.  Malmquist  and  reading  as  follows 
(Transcript,  p.  5) : 

"The  writer  has  been  endeavoring  to  amend  your  ordnance  con- 
tract for  manufacture  of  10-ton  trailers,  to  cover  six  sets  of  spare 
parts.  This,  however,  is  unpossible  as  this  section  can  not  amend 
ordnance  contracts. 

"At  the  writer's  request,  the  Motor  Transport  Corps  is  now  pre- 
paring a  special  requirement  covering  six  sets  of  spare  parts  wnich 
will  be  oraered  through  the  spare  parts  section  of  the  motors  and 
vehicle  branch,  under  Mr.  Guy  Morgan." 

3.  J.  W.  Malmquist,  who  was,  at  the  time  of  the  alleged  contract, 
a  buyer  in  the  Procurement  Division,  Ordnance  Department,  but 
temporarily  working  under  Capt.  E.  Southworth  Church  in  Purchase, 
Storage,  and  Traffic,  testified  in  the  case.  He  states  in  answer  to 
query  as  follows  (Transcript,  p.  12): 

"I  think  I  did  have  a  conversation  with  Mr.  Ferris,  president 
of  the  company,  and  told  him  that  a  requisition  for  a  contract  would 
come  throiigh." 
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He  is  not  certain  as  to  what  time  such  conversation  was  held, 
but  he  does  state  that  it  was  before  November  8.  He  also  states 
that  it  was  not  definitely  decided  what  would  be  the  price  of  the 
separate  parts. 

4.  Before  the  Board  can  find  that  there  was  a  contract  binding 
upon  the  Government  under  such  evidence  as  is  thus  furnished  by 
Mr.  Malmquist,  it  is  necessary  for  it  carefully  to  scrutinize  the  con« 
temporaneous  written  evidence  relating  to  the  same  subject-matter. 
Attached  to  the  statement  of  claim  is  a  copy  of  correspondence  be- 
tween the  Government's  representatives  and  the  Ohio  Trailer  Co., 
claimant  here.  On  October  17,  1918,  Capt.  C.  A.  Ritzman,  Motor 
Transport  Corps,  wrote  to  the  Ohio  Trailer  Co.  requesting  that  there 
should  be  sent  to  the  Government  a  list  showing — 

"What  quantity  of  spare  parts  will  be  required  to  maintain  a 
certain  number  of  trailers  for  six  months  time.  Also  forwarding 
parts  listed.'' 

This  letter  shows  clearly  that  there  was  no  definite  contract 
entered  into  for  spare  parts  at  the  time  the  letter  was  written. 

5.  On  October  25,  1918,  the  Ohio  Trailer  Co.  wrote  the  office  of 
the  Inspector  of  Ordnance  as  follows: 

"Replying  to  your  letter  of  October  15,  in  reference  to  spare  parts, 
covering  10- ton  trailers  Procurement  Order  No.  P  9603-1584  M.  E. 

'*  We  nave  turned  over  spare-part  list  to  our  cost  department  and 
expect  to  have  these  items  priced  within  the  next  day  or  two. 

"The  writer  will  then  take  this  up  with  Washington  to  have 
arrangements  made  for  us  to  furnish  the  necessary  spare  parts. 

''The  writer  has  taken  this  up  with  the  Procurement  Division  of 
tbe  Ordnance  Department  on  two  separate  occasions,  but  at  this 
writmg  he  has  heard  nothing  from  them. 

;'Our  Procurement  Order  No.  P  9603-1584  M.  E.  is  on  a  fixed 
price  and  fixed  profit  basis,  making  it  impossible  for  us  to  handle 
these  spare  parts  unless  a  fixed  price  and  nxed  profit  is  adjusted  on 
these  parts. 

This  letter  indicates  clearly  not  only  that  there  was  no  contract, 
but  that  the  Ohio  Trailer  Co.  had  not  at  that  time  determined  upon 
the  price  that  it  would  name  in  its  bid  to  the  Government.  On 
November  8  Mr.  Malmquist  writes  the  Ohio  Trailer  Co.  as  follows: 

"1.  The  writer  has  been  endeavoring  to  amend  your  ordnance 
contract  for  manufacture  of  10-ton  trailers^  to  cover  6  sets  of  spare 
parts.  This,  however,  is  impossible,  as  this  section  can  not  amend 
ordnance  contracts. 

'^2.  At  the  writer's  request,  the  Motor  Transport  Corps  is  now 
preparing  a  special  requirement  covering  6  sets  of  spare  parts, 
which  w3l  be  ordered  through  the  Spare  Parts  Section  of  the  Motors 
and  Vehicles  Branch,  under  Mr.  Guy  Morgan." 

This  letter  shows  clearly  that  Mr.  Malmquist  was  mistaken  in  his 
statement  that  he  had  authorized  this  company  to  expect  a  contract, 
for  the  letter  indicates  that,  although  the  writer  had  been  endeavor- 
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ing  to  amend  the  contract  for  the  manufacture  of  trailers  so  as  to 
cover  the  spare  parts,  it  was  impossible  to  accomplish  this  object, 
since  the  trailer  section  had  no  authority  to  amend  Ordnance  con- 
tracts, and  the  writer  indicated  that  the  Motor  Transport  Corps  was 
preparing  a  special  requisition  for  six  sets  of  spare  parts  which  would 
be  ordered  through  the  spare  parts  section  of  the  motors  and  vehicles 
branch.  Thus  it  is  clear  that  no  contract  had  been  entered  into  up 
to  and  including  November  8  for  six  sets  of  spare  parts. 

6.  It  is  true  that  Mr.  Ferris,  treasurer  and  plant  manager  for  the 
Ohio  Trailer  Co.,  returning  to  Cleveland  on  November  9,  wrote  Mr. 
Mahnquist,  informing  him  that  he  had  entered  the  order  for  six 
depot  sets  of  spare  parts  for  the  10-ton  trailer,  but  he  calls  attention 
to  certain  changes  in  the  price  list  furnished  on  November  4. 

DECISION. 

1.  Even  if  Mr.  Malmquist  was  authorized  to  make  such  a  contract 
as  it  is  alleged  he  did  make,  of  which  no  satisfactory  proof  has  been 
given  to  the  Board,  we  can  not  find  that  the  evidence  to  substantiate 
this  contract  is  clear  and  precise.  No  agreement  as  to  price  was 
reached  nor  were  any  of  the  other  details  of  the  contract  agreed 
upon. 

2.  Another  defect,  fatal  to  the  claimant,  is  that  after  the  date 
when  the  alleged  agreement  was  entered  into,  this  company  pro- 
cured no  material,  made  no  expenditures,  and  incurred  no  obliga- 
tions upon  the  faith  of  the  alleged  agreement.  (Transcript,  pp.  28 
and  29.)     Thus  Mr.  Goodwin  was  asked  the  following  question: 

''There  was  no  commitment  or  obligation  entered  into  by  your 
company  between  November  4  and  November  11  to  fill  this  order ;  is 
that  correct  ? 

"Mr.  Goodwin.  Yes,  sir.^' 

Again,  on  page  32  of  the  Transcript  the  following  colloquy  occurs: 

''Maj.  Phelps.  These  spare  parts  were  purchased,  then,  on  an 
order  ^ven  for  them  on  or  before  October  4  ? 

''Mr.  Goodwin.  Oh,  yes,  sir. 

"The  Chairman.  How  many  contracts  did  you  have  with  the  Gov- 
ernment before  the  armistice  was  signed  ? 

^  4c  4c  j|e  4(  4c  4e 

"Mr.  Goodwin.  Five  of  them." 

Thus  it  is  clear  that  whatever  material  was  ordered  or  commit- 
ments were  made  by  this  company,  such  material  was  ordered  and 
commitments  were  made  either  upon  previous  orders  or  upon  the  hope 
of  securing  orders  in  the  future,  and  no  obligations  were  incurred 
or  expenditures  were  made  by  this  company  upon  the  faith  of  the 
alleged  contract.     Consequently,  the  claim  must  be  denied. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  264. 

In  re  MATTSB  OF  CLAIM  OF  LANDAUBR  BBVIEBAaE  CO.  FOB  IffSBCHAN- 
DISS  SOLD  TO  VABIOnS  SXCHAKGBS  AT  GAMP  PIKS. 

POST  XZCHANGES— CHABACTSB  AND  LEGAL  STATUS  OF— ACT  OF  MABCH 
8,  1919,  NOT  APPLICABLE  TO  SETTLEMENT  OF  CONTRACTS  WTTH.^-It 

having  been  lield  that  tands  of  a  post  ezcliange  axe  not  public  moneys;  that 
a  building  erected  on  a  GoTemment  resenration  with  post  exchange  funds 
remains  the  property  of  the  latter;  and  that  organizations  participating  in  a  post 
exchange  are  proportionately  liable  for  the  latter' s  obligations,  citing  decisions 
of  the  Judge  Advocate  General  to  that  effect,  it  is  clear  that  contracts  made  with 
authorized  buyers  for  post  exchanges  are  not  contracts  made  by  an  officer  or 
agent  acting  under  the  authority,  direction  or  instruction  of  the  Secretary  of  War 
within  the  meaning  of  the  act  approved  March  2, 1919. 


Col.  Gamett  writing  the  opinion  of  the  Board. 


FINDING   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  claimant  alleges  that  he  has  sold  to  the  authorized  buyers 
of  the  various  canteens  at  Camp  Pike  the  total  of  11,112  boxes  of 
chocolate  candy  at  the  fixed  price  of  $1.50  a  box,  receiving  from  each 
authorized  buyer,  separately,  a  signed  order  for  said  merchandise 
and  it  is  alleged  that  it  was  understood  by  both  parties  to  constitute 
a  binding  contract  between  the  claimant  and  the  United  States 
Government.  The  various  canteens  mentioned  in  the  orders  given 
are  as  follows: 

Fourth  Regiment  Exchange. 

Camp  Quartermaster  Exchange. 

Labor  Battalion  Exchange. 

Headquarters  Company  Exchange. 

Base  Hospital. 

First  Training  Regiment  Exchange. 

Third  Regiment  Exchange. 

Depot  Brigade  Exchange. 
It  is  alleged  that  the  authority  to  enter  into  these  contracts  was 
given  by  the  chief  purchasing  agent  for  the  Government  at  Camp 
Pike,  and  that  on  instructions  from  the  chief  purchasing  agent  these 
contracts  were  made  with  each  canteen  instead  of  with  the  pur- 
chasing officer  at  Camp  Pike;  that  when  the  merchandise  arrived, 
the  purchasing  agent  notified  the  claimant  thai  delivery  would  not 
be  allowed  by  the  Government.  Consequently,  the  claimant  was 
compelled  to  dispose  of  the  merchandise  at  a  lower  price  than  con- 
tracted for,  to  wit,  at  a  loss  of  $3,578.64.  This  sum,  together  with 
the  expenses  incurred,  makes  the  total  claim  $4,237.74. 
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DECISION. 

1.  The  question  for  decision  by  the  Board  is  whether  contracts 
made  with  post  exchanges^  under  the  circumstances  as  mentioned  in 
this  statement  of  claim,  constitute  a  contract  with  an  officer  or  agent 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary 
of  War  within  the  meaning  of  the  act  of  March  2,  entitled  ''An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution 
of  the  war  and  for  other  purposes."     (40  Stat.,  1272.) 

2.  The  character  and  legal  standing  of  post  exchanges  have  been 
determined  by  Special  Regulations  No.  59  (Post  Exchange  Begula- 
tions),  1917,  page  10,  where  it  is  stated  that  funds  of  post  exchanges 
are  not  pubhc  moneys,  and  further,  page  16,  that  the  Government  is 
not  responsible  for  debts  of  exchanges.  Certain  opinions  of  the  Judge 
Advocate  General  also  throw  light  upon  the  legal  status  of  post 
exchanges.  Thus,  it  has  been  held  that  a  building  erected  on  a 
Government  reservation  by  a  post  exchange  solely  at  the  expense  of 
the  exchange  remains  the  property  of  the  exchange  and  may  be  sold 
by  the  exchange  when  it  has  no  further  use  for  the  building,  and  the 
purchaser  may  remove  the  building  from  the  reservation.  Ops. 
J.  A.  G.  631,  January  22,  1919.  See,  also.  Ops.  J.  A.  G.  602,  Octo- 
ber 1,  1918.  Post  exchanges  have  been  required  to  pay  floor  taxes 
on  tobacco  under  section  702,  Revenue  Act,  February  4,  1919, 
Public  No.  254,  Sixty-fifth  Congress,  page  68.  Ops.  J.  A.  G.  331.3, 
February  28,  1919. 

3.  In  Ops.  J.  A.  G.  158,  January  4,  1918,  we  find  the  following: 

''A  post  exchange  is  a  voluntary,  unincorporated  cooperative  asso- 
ciation of  Army  organizations — a  kind  of  cooperative  store — ^in  which 
all  share  the  benefits  and  all  assume  a  position  analogous  to  that  of 
partners.  Contracts  to  purchase  goods  entered  into  by  the  proper 
ofiicers  of  a  post  exchange  should  be  tested  by  the  same  rules  of 
obligation  which  govern  like  agreements  of  individuals.  In  the  event 
of  an  inability  on  the  part  of  a  post  exchange  to  pay  its  debts,  the 
organizations  which  participate  m  the  post  exchange  should  them- 
selves pay  off  all  such  obligations  in  proportion  to  their  respective 
interests  in  the  exchange.^' 

Another  opinion  by  the  Judge  Advocate  General,  dated  January  2^ 

1917,  is  as  follows: 

^^A  post  exchange  of  a  National  Guard  regiment  in  the  service  of 
the  United  States  purchased  certain  suppUes,  which  were  returned 
to  the  vendor  for  credit  on  account  when  the  regiment  was  ordered 
mustered  out  of  the  Federal  service.  The  vendor  refused  to  accept 
the  goods  returned,  asserting  that  they  were  not  purchased  with  that 
understanding,  while  the  post  exchange  officer  insisted  that  all  the 
exchange's  goods  were  purchased  witn  the  distinct  understanding 
that  they  were  to  be  returned  in  the  event  of  the  muster-out  of  the 
regiment.     The  vendor  appealed  to  the  War  Department. 

'^Held,  that  it  is  not  tne  policy  of  the  War  Department  to  inter- 
fere in  the  contractual  relations  between  post  exchanges  and  their 
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creditors  where  there  is  a  bona  fide  dispute  which  appears  to  be  a 
proper  case  for  judicial  determination,  and  that  no  action  could  be 
taken  in  the  instant  case  for  the  further  reason  that  the  regiment  to 
which  the  post  exchange  belonged  had  been  mustered  out  of  the 
Federal  service  and  it  oflScers  had  passed  primarily  beyond  the 
control  of  the  War  Department."     (40-100,  J.  A.  G.,  Jan.  2,  1917.) 

4.  If  a  building  erected  by  a  post  exchange  on  Government  prop- 
erty does  not  become  the  property  of  the  Government;  if  the  War 
Department  will  not  interfere  in  the  contractual  relations  of  post 
exchanges  with  their  creditors;  if  the  organizations  participating  in 
post  exchanges  are  required  to  pay  off  their  obligations  in  proportion 
to  the  interests  of  such  organization,  then  surely  contracts  made  by 
post  exchanges  are  not  contracts  made  by  the  War  Department.  It 
thus  seems  clear  that  the  organization  of  post  exchanges  is  such  that 
a  contract  made  with  an  authorized  buyer  for  such  an  exchange  is 
not  made  with  an  officer  or  agent  acting  under  the  authority,  direc- 
tion  or  instruction  of  the  Secretary  of  War  within  the  meaning  of 
the  act  of  March  2. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton,  concurring. 


Case  No.  29-B. 

In  re  MATTEB  OF  CLAIM  OF  THB  NEW  0BL;BANS  CAN  GO.  FOB  INGBBASED 

FACILITIES. 

CONTBACTS— EQUITABLE  SETTLEMENT  UNDEB  ACT  APPBOVED  MABCH 
2,  1919— PBOCEDUBE  UNDEB  SUPPLY  CIBCULAB  17,  AS  AMENDED.^ 
Where  the  claimant  Incurred  expense  in  procuring  additional  equipment  at  the 
request  of  a  duly  authorized  agent  of  the  Secretary  of  War  on  behalf  of  the  Oov- 
emment,  upon  the  assurance  that  as  soon  as  it  was  properly  equipped  it  would 
receive  a  large  order  for  bread  cans,  but  no  such  order  was  ever  received  by  it, 
an  agreement  resulted  which  is  within  the  provisions  of  the  act  approved  March  2, 
1919,  entitled  "An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,"  and  the  claim  will  be  referred 
to  the  Claims  Board,  Director  of  Purchase,  for  the  making  of  an  award  to  the 
claimant  pursuant  to  Supply  Circular  17. 

Col.  Garnett  writing  the  opinion  of  the  Board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Claimant  has  filed  its  statement  of  claim,  Form  B,  for  reim- 
bursement for  machinery  and  utensils  purchased  by  it  to  carry  out 
an  alleged  oral  agreement  to  manufacture  hard-bread  cans  for  the 
Government. 

2.  On  August  12,  1918,  a  telegram  was  sent  to  the  depot  quarter- 
master, New  Orleans,  La.,  from  the  office  of  the  Quartermaster, 
Washington,  D.  C,  signed  ''Wood,  Subsistence  Purchasing,''  stat- 
ing, among  other  things,  "Please  commence  immediately  thorough 
canvass  your  zone  and  secure  largest  possible  production  of  hard- 
bread  cans,  whether  hand  or  machine  made." 

Acting  upon  this  authority,  Maj.  P.  T.  Murphy,  depot  quarter- 
master, at  New  Orleans,  and  general  purchasing  and  contracting 
officer,  made  a  survey  of  the  facilities  within  the  New  Orleans  zone 
for  the  making  of  hard-bread  cans,  after  which  he  decided  that  the 
New  Orleans  Can  Co.  was  the  most  available  for  this  purpose  and 
he  began  negotiations  with  said  company  for  the  equipping  by  the 
company  of  its  factory  for  the  making  of  hard  bread  cans,  assuring 
the  company  on  or  about  September  6  that,  as  soon  as  it  was  properly 
equipped,  it  would  receive  a  large  order,  and  urging  the  necessity 
for  haste. 

3.  Acting  upon  this  the  New  Orleans  Can  Co.,  with  the  knowledge 
and  acquiescence  and  encouragement  of  Maj.  Murphy,  immediately 
began  equipping  its  factory  for  the  purpose  of  making  the  hard- 
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bread  cans,  purchasing  additional  equipment. therefor,  going  to  an 
expense  of  $1,090  in  that  connection. 

4.  In  order  to  secure  the  special  equipment,  it  was  necessary  for 
the  company  to  procm*e  a  priority  certificate,  for  which  it  made 
application,  and  the  certificate  was  granted.  The  certificate  auto- 
matically took  a  Class  B-2  rating,  and  the  depot  quartermaster  ap- 
plied for  higher  rating  for  the  reason,  as  assigned  by  them  in  their 
letter  of  September  27,  1918,  to  the  Quartermaster  General,  Wash- 
ington, D.  C,  that — 

*'  The  cans  to  be  manufactured  can  not  be- made  with  their  present 
machinery  and  they  are  to  be  used  for  urgent  need,  to  be  filled  with 
hard  bread  for  overseas  use,  and  prompt  action  is  greatly  desired." 

5.  Maj.  Murphy,  of  the  depot  quartermaster's  office,  New  Orleans, 

and  general  purchasing  and  contracting  officer,  testified  as  follows: 

*'  It  had  always  been  represented  to  us  that  these  cans  were  exceed- 
ingly urgent,  and  we  had  always  been  urged  to  have  the  New  Orleans 
Can  Co.  get  in  line  and  get  ready  to  manufacture  cans,  believing  that 
we  were  carrying  out  the  spirit  of  the  instructions  that  we  had  re- 
ceived, and  that  we  were  doing  the  thing  which  the  Government 
wanted  us  to  do,  and  the  imderstanding  was  that  the  minute  that 
they  got  their  factory  in  shape  they  would  b^in  turning  out  the  cans, 
and  tnat  we  would  give  them  an  order.''     (R.  5.) 

6.  Maj.  Murphy's  letter  to  the  Quartermaster  General,  Washing- 
ton, D.  C,  dated  September  4,  1918,  informed  the  Washington  office 
of  the  expense  which  the  New  Orleans  Can  Co.  was  incurring,  in  the 
following  language: 

''The  New  Orleans  Can  Co.  is  taking  a  great  deal  of  interest  in  it, 
and  their  Mr.  Munch,  who  has  been  in  Chicago  for  the  past  week,  has 
been  looking  over  the  method  of  making  these  cans  employed  by  the 
different  can  manufacturers,  and  I  understand  is  arranging  to  get  a 
machine  to  make  hermetically  sealed  cans  by  soldering." 

7.  No  order  for  the  making  of  hard-bread  cans  by  the  New  Orleans 
Can  Co.  was  ever  issued,  for  just  what  reason  it  does  not  appear, 
though  its  bid  was  lower  than  bidders  who  did  receive  contracts. 

8.  It  appears  from  the  testimony,  and  the  report  attached  to  the 
files  by  Maj.  Williams,  attached  to  this  Board,  that  there  are  a  few 
small  items  which  the  claimant  is  not  entitled  to  recover,  for  reasons 
set  forth  in  said  testimony  and  report. 

DECISION. 

1.  It  is  the  opinion  of  the  Boar^  that  Maj.  Murphy,  a  duly  author- 
ized agent  of  the  Secretary  of  War,  did  on  behalf  of  the  Govern- 
ment, authorize  and  urge  the  New  Orleans  Can  Co.  to  equip  its  fac- 
tory preparatory  to  making  hard-bread  cans  for  the  Government,  and 
that  the  expense  incurred  by  the  company  was  incurred  at  the  re- 
quest and  by  the  authority  of  an  agent  of  the  Secretary  of  War;  and 
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that  the  facts  herein  stated  constitute  an  agreement,  which  is  within 
the  purview  of  the  act  of  March  2,  entitled  "An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes"  (40  Stat.  1272);  and  this  case  will  be  referred  to 
the  Claims  Board,  Director  of  Purchase,  for  action,  and  for  recom- 
mendation to  the  Secretary  of  War  of  a  fair  and  equitable  basis  upon 
which  the  agreement  should  be  adjusted,  paid,  or  discharged,  and 
for  further  procedure  in  the  manner  provided  in  subsection  C,  of 
section  5,  Supply  Circular  17,  as  amended. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  65-B. 

In  re  MATTIEB  OF  THB  OUVSB IBON  *  STEEL  CO.,  FITTSBUEQH,  PA.,  FOB 

PICKET  PINS. 

I.  EVIDENCE— CONFI4CT  BETWEEN  WITNESSES.— Where  the  testimony  given 

by  two  witnesses  is  contradictory  as  to  whether  or  not  a  verbal  contract  was 
made,  all  the  snrronndlng  circumstances  will  be  considered  In  arriving  at  a 
proper  conclusion. 

8.  CONTBACTS— BEPBESENTATION  BT  AOENT.— The  Oovemment  is  not 
bound  where  the  evidence  discloses  that  no  positive  statement  was  made  by 
the  Gk>vemment  agent  that  claimant  had  received  or  would  receive  an  order. 

8.  WAB  DEPABTMENT  BOABD  OF  CONTBACT  ADJUSTMENT— PO WEBS 
OF— AWABD  FOB  ANTICIPATOBT  OBLIGATIONS  INCT7BBED.— In  a 
claim  arising  under  the  act  of  March  2,  1919,  the  War  Department  Board  of 
Contract  Adjustment  has  no  power  to  grant  relief  to  a  claimant  for  obligations 
hastily  incurred  in  anticipation  of  performance  of  a  Government  contract  ;7hich 
it  believed  existed,  but  which  did  not  In  fact  exist. 

Lieut.  Col.  Can-uth  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  for  *  1,1 79. 77  based  upon  an  alleged  oral 
contract,  entered  into  under  date  of  October  22,  1918,  between  Mr. 
C.  H.  Garity,  negotiator  for  the  Hardware  and  Metal  Division  of  the 
General  Staflf,  and  Mr.  H.  L.  Ushe/,  sales  manager  of  the  Oliver  Iron 
&  Steel  Co.,  for  the  manufacture  of  17,062  picket  pins  at  $80  per  100 
pins,  aggregate  price  $13,649.60.  It  is  for  the  depreciation  of  raw 
materials  alleged  to  have  been  procured  for  the  performance  of  said 
oral  contract  that  this  claim  for  "$1,1 79.77  is  made. 

2.  Claimant  states  that  acting  upon  instructions  contained  in  letter 
under  date  of  October  24,  1918,  from  its  district  sales  manager,  Mr. 
Usher,  to  the  effect  that  order  had  been  placed  by  the  Government 
for  17,062  picket  pins,  that  it  proceeded  to  procure  the  necessary  raw 
materials  and  to  make  expenditures,  to  comply  with  the  order;  that 
it  ceased  its  operations  on  said  alleged  oral  contract  when  it  was 
notified  by  its  district  manager,  Mr.  Usher,  on  or  about  November 

II,  1918,  to  slow  up  production  on  government  orders;  that  on  De- 
cember 27,  1918,  an  offer  was  made  to  the  Pittsburgh  subdepot  Quar- 
termaster Corps,  Fortieth  and  Butler  Streets,  Pittsburgh,  Pa.,  which 

•is  quoted  in  part  as  follows: 

*'We  would  accept  termination  of  contract  on  following  basis,  we 
to  retain  all  raw  materials  and  dies  and  dispose  of  same  at  our 
pleasure: 

110,000  pounds  steel  billets,  at  |27  per  G.  T $1, 325. 89 

250  pounds  die  steel,  at  $27  per  G.  T 3.14 

1. 329.  03 

leeew— 20 — 2  179 
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''Tf  it  is  your  pleasure  to  terminate  this  contract  we  will  charge 
for  raw  material  and  dies  as  itemized  heroin  the  sum  of  S2,508.80. 

''We  win  further  agree  to  retain  the  raw  material  and  dies  as  item- 
ized herein  and  allow  credit  of  $1,329.03,  leaving  due  us  $1,179.77. 
Or  we  will  complete  the  order,  invoicing  the  material  at  contract 
price/' 

3.  Two  principal  witnesses  testified  before  the  Board:  Mr.  Usher, 
on  behalf  of  claimant,  and  Mr.  Garity,  on  behalf  of  the  Government. 
Mr.  Usher  testified  in  part  as  follows:  That  he  had  been  in  Washing- 
ton for  more  or  less  than  a  year  following  up  quotations  as  made  by 
his  company  to  different  governmental  departments  and  looking 
after  the  company's  interest  and  procuring  orders;  that  on  or  about 
October  22,  1918,  he  had  a  conversation  with  Mr.  Garity,  Govern- 
ment's negotiator  for  the  Hardware  and  Metal  Division  of  the 
General  Staff,  and  that  Mr.  Garity  placed  a  verbal  order  with  him 
for  his  company  to  proceed  with  the  manufacture  of  17,062  picket 
pins;  that  the  quantity  and  prices  were  thoroughly  discussed;  and 
acting  upon  this  understanding  he  immediately  informed  his  com- 
pany by  letter  under  date  of  October  24,  which  reads  in  part  as  fol- 
lows: 

*' Referring  to  our  quotations  of  September  25  and  September  28, 
covering  picket  line  pins,  we  will  receive  order  for  17,062  of  these 
pins,  and  as  they  are  going  to  order  them  without  eyes,  price  will 
De  at  $80  per  100  pins,  in  accordance  with  our  q^uotation  of  October  11. 
Understand  that  2,385  of  these  are  for  domestic  shipment  and  14,677 
will  be  for  export  shipment.  If  you  have  not  alread3r  received  noti- 
fication or  formal  contract  order,  same  should  be  in  your  hands 
within  the  immediate  future.  The  quantity  awarded  us,  you  will 
note,  is  50  per  cent  of  the  34,124  pins  originally  inquired  for,  and  the 
balance  of  the  order  has  been  placed  elsewhere. 

*'It  is  understood  that  we  are  to  begin  manufacturing  within  three 
weeks  and  to  furnish  at  the  rate  of  3,000  per  week." 

Acting  upon  information  contained  in  this  letter,  claimant  alleges 
that  it  proceeded  to  comply  with  same. 

4.  Mr.  Garity,  on  behalf  of  the  Government,  testified  in  part  as 
follows:  That  he  did  not  enter  into  an  oral  agreement  with  Mr. 
Usher,  representative  of  the  claimant,  for  the  manufacture  of  picket 
pins;  that  he  had  a  conversation  with  Mr.  Usher  on  or  about  October 
22,  1918,  and  during  this  conversation  he  intimated  that  the  Oliver 
Iron  &  Steel  Co.  might  receive  an  order  for  the  manufacture  of  picket 
pins  in  the  event  that  the  Hubbard  &  Co.,  with  whom  he  had  recom- 
mended that  an  order  be  placed  for  the  manufacture  of  picket  pins, 
should  be  unable  to  fill  the  order,  but  at  no  time  formally  stated  to 
Mr.  Usher  that  he  would  receive  the  order;  that  it  was  well  known 
to  Mr.  Usher  that  he  (Mr.  Garity)  was  not  a  contracting  officer,  and 
therefore  could  not  bind  the  Government  on  contracts;  that  he  was 
only  a  negotiating  agent  and  made  recommendations  to  the  Contract 
Division,  which,  acting  upon  his  recommendation,  issued  the  formal 
contract;  that  he  discussed  prices,  quantity,  and  quality  of  the  goods 
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to  be  manufactured;  that  if  he  had  made  oral  statements  to  the 
eflfeot  that  claimant  would  receive  an  order  for  the  manufacture  of 
these  goods  that  it  would  have  been  confirmed  within  a  few  days  by 
letter,  as  this  rule  was  followed  in  his  department;  that  he  never  sent 
a  communication  to  the  claimant  to  this  effect,  nor  did  he  correspond 
or  communicate  with  claimant  in  any  way  further  until  Mr.  Usher 
called  on  him  at  his  office  on  or  about  November  11,  1918;  that  it 
was  during  this  conversation  that  he  asked  Mr.  Usher  how  the  factory 
was  getting  along  in  the  manufacture  of  picks,  as  he  was  very  much 
interested  in  the  pick  order  that  had  been  placed  with  the  claimant, 
but  no  mention  was  made  of  picket  pins. 

DECISION. 

1.  The  question  for  this  Board  to  decide  is  whether  an  oral  con- 
tract was  entered  into  between  Mr.  Garity,  Government's  agent,  and 
Mr.  Usher,  claimant's  representative.  The  evidence  is  contradictory, 
and  it  will  be  necessary  to  look  into  the  circumstances  surrounding 
the  situation  in  order  to  arrive  at  a  proper  conclusion. 

2.  A  liberal  interpretation  of  the  testimony  before  the  Board  dis- 
closes that,  while  the  possibility  of  an  order  for  the  manufacture  of 
17,062  picket  pins  being  placed  with  the  claimant  was  discussed  be- 
tween the  alleged  contracting  parties,  no  positive  statements  were 
made  by  the  Government's  agent  that  the  claimant  had  received  or 
would  receive  the  order  in  question.  It  was  intimated  during  this  con- 
ference that  in  the  event  that  Hubbard  &Co.,  with  whom  it  had  been 
recommended  that  an  order  for  picket  pins  be  placed,  was  unable  to 
fill  same  the  claimant  would  probably  receive  the  order.  The  subse- 
quent conduct  of  Government's  agent  in  the  alleged  agreement  did 
not  indicate  that  he  intended  to  recommend  a  contract  being  placed 
with  claimant.  He  did  not  cancel  recommendation  that  order  be 
placed  with  Hubbard  &  Co.  for  picket  pins,  as  evidence  disclosed 
would  have  been  done  if  he  had  intended  placing  the  order  with 
claimant,  nor  was  a  letter  of  confirmation  of  the  alleged  oral  contract 
sent  to  claimant,  as  was  the  invariable  rule  of  Government's  agent. 
There  is  no  evidence  to  show  that  claimant  communicated  with 
Government's  agent  after  the  date  of  the  alleged  agreement  request- 
ing confirmation  of  the  contract,  nor  was  there  any  intercourse 
between  Government's  agent  and  claimant  between  October  22  and 
November  11,  1918,  with  reference  to  this  alleged  contract. 

3.  The  Board  is  therefore  of  the  opinion  that  in  view  of  all  the 
circumstances  claimant  acted  hastily  in  proceeding  to  prociu'e  raw 
materials  and  to  make  expenditures  for  the  performance  of  a  con- 
tract which  it  believed  existed  but  which  did  not  in  fact  exist.  This 
Board  has  not  the  power  to  make  awards  to  a  claimant  who 
incurred  obligations  in  anticipation  of  a  Government  order.  For  the 
reasons  stated,  therefore,  the  relief  sought  for  is  denied. 

Col.  Garnett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  196. 

In  re  MATTBB  OF  THB  CLAIM  OF  JOSBPH  FBIBDMAN  FOB  SOLDBBmO 
COYEBS  OF  OALVAinsniD-mON  BATION  CONTAIMEBS. 

1.  CONTBACTS--CANGBLLATION  OF— WAIVEB  OF  CLAIM  TJITDEB— 
AGCOBD  AND  SATISFACTION.— An  oral  contract  was  entered  Into  between 
the  Qovemment  and  a  manufacturer  under  the  terms  of  which  the  latter  was 
to  solder  covers  on  100,000  galvanized-iron  ration  containers  at  28  cents  each. 
This  contract  was  cancelled  when  22,716  containers  had  been  completed. 
Under  a  previous  similar  completed  contract  with  the  Government  the  manu- 
facturer had  received  81)  cents  each  for  the  same  character  of  work.  He 
agreed,  upon  cancellation  of  the  contract  in  question,  that  if  he  should  be 
allowed  to  invoice  the  containers  then  completed  at  81)  cents,  the  price  named 
in  the  earlier  contract,  he  would  make  no  further  claim  against  the  Qovem- 
ment on  account  of  the  cancellation.  This  proposal  was  accepted  on  behalf 
of  the  Qovemment,  and  he  received  payment  accordingly  on  such  invoice. 
Later,  being  unable  to  dispose  of  certain  material  he  had  procured  for  perform- 
ance of  the  cancelled  contract  he  filed  a  claim  for  the  alleged  loss  occasioned 
thereby.  Held  that  the  completed  transaction  is  in  accord  and  satisfaction  and 
is  a  bar  to  all  action  on  the  original  contract;  and  that  claimant  assumed 
responsibility  for  disposition  of  raw  materials  he  had  on  hand. 

8.  WAB  DBPABTMENT  BOABD  OF  GONTBACT  ADJUSTMENT— JXTBISDIC- 
TION  OF,  AS  TO  OBAL  AQBEEMENT  MADE  PBIOB  TO  NOVEMBBB 

12, 1918. — ^An  oral  agreement  of  accord  and  satisfaction  made  prior  to  November 
12,  1918,  is  subject  to  adjustment  by  the  Board,  as  it  comes  within  the  pro- 
visions of  the  act  of  March  2,  1019,  entitled,  *'An  act  to  provide  relief  in  cases 
of  contracts  connected  with  the  prosecution  of  the  war  and  for  other  purposes." 

8.  WAB  DBPABTMENT  BOABD  OF  CONTBACT  ADTUSTMENT-^TUBISDIC- 
TION  OF,  AS  TO  OBAL  AQBEEMENT  MADE  AFTEB  NOVEMBBB 
12,  1918,  WHBBB  THE  QOVEBNMBNT  INVOEXS  THE  BENEFIT 
THEBBOF. — Such  agreement  of  accord  and  satisfaction  is  still  subject  to 
adjustment  by  the  Board  as  a  representative  of  the  Secretary  of  War  if  made 
after  November  12,  1918,  since  the  Qovemment  is  invoking  its  benefit,  inas- 
much as  the  Qovemment  may  so  invoke  the  benefit  of  a  contract  made  on  its 
behalf  but  not  executed  according  to  the  formalities  of  section  8744,  Bevised 
Statutes,  although  not  bound  itself  thereunder.  United  States  v.  New  York 
*  Porto  Bico  Steamship  Co.,  239  U.  S.  88,  cited. 

Lieut.  Col.  Carnith,  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  and  is  based  upon  an  oral  contract  en- 
tered into  by  claimant  with  Capt.  Van  Horn,  Government's  represen- 
tative, for  soldering  covers  on  100,000  special  galvanized-iron  ration 
containers  at  28  cents  each.  Xt  is  for  the  raw  material  remaining  on 
hand  after  cancellation  of  said  contract  and  expenditures  alleged  to 
have  been  made  in  connection  therewith  that  claimant  has  filed  this 
claim.     The  total  sum  of  the  claim  is  $6,589.69. 
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2.  Claimant  alleges  that  'acting  upon  this  oral  contract  he  pro- 
cured necessary  raw  materials  and  made  considerable  expenditures 
for  the  performance  of  same;  that  on  or  about  November  12,  1918, 
he  was  notified  by  Capt.  Van  Horn  that  the  Government  would  no 
longer  be  interested  in  special  galvanized-iron  ration  containers  and 
was  requested  by  the  said  Capt.  Van  Horn  to  suspend  further  opera- 
tions under  aforesaid  contract.  This  claimant  did  and  notified 
Capt.  Van  Horn  that  he  had  soldered  22,716  containers  on  this  con- 
tract and  requested  instructions  as  to  what  arrangements  should  be 
made  regarding  the  expense  and  material  petitioner  had  incurred 
for  performance  of  the  contract.  Capt.  Van  Horn  informed  claimant 
that  no  well-defined  plan  for  the  settlement  of  cancelled  contracts 
had  thus  far  been  estabhshed  by  the  Government,  and  that  his 
claim  might  be  settled  within  a  few  weeks  or  it  might  take  months 
before  final  settlement  could  be  made.  Claimant  thereupon  made 
Capt.  Van  Horn  a  proposition  that  if  he,  Capt.  Van  Horn,  would 
permit  claimant  to  invoice  22,716  containers  which  had  been  com- 
pleted under  this  cancelled  contract  as  an  additional  deUvery  under 
a  previous  contract  which  he  had  filled  with  the  Government  at  31i 
cents  per  container,  the  claimant  would  make  no  further  claim 
against  the  Government  for  the  cancellation  of  this  last  contract,  as 
he  believed  he  would  be  in  a  position  to  dispose  of  the  remaining  raw 
materials.  This  proposition  Capt.  Van  Horn,  after  consultation  with 
his  superior,  Maj.  Holt,  agreed  to  accept  on  behalf  of  the  Government. 
Claimant,  thus  acting  upon  this  agreement  invoiced  22,716  containers 
to  the  Government  at  the  increased  price  of  31 J  cents  per  container 
and  received  payment  for  same.  (Transcript,  p.  20.)  It  later 
developed,  claimant  alleges,  that  he  was  not  able  to  dispose  of  the 
remainder  of  raw  materials  which  he  had  procured  for  the  perform- 
ance of  the  said  cancelled  contract. 

DECISION. 

1.  The  principal  question  involved  in  this  case  is  whether  or  not 
the  oral  contract  for  the  manufacture  of  100,000  containers  at  28 
cents  each  was  satisfied  by  the  subsequent  oral  agreement  to  pay  BIJ 
cents  for  the  22,716  containers  on  hand,  the  consideration  being  the 
difference  between  28  cents,  the  price  fixed  in  the  cancelled  contract, 
and  31 J  cents  per  container  claimant  was  to  receive  by  virtue  of  this 
settlement  agreement,  claimant  assuming  the  responsibiUty  for  the 
raw  materials  remaining  on  hand. 

2.  At  the  hearing  before  this  Board,  the  claimant  and  the  contract- 
ing officer  testified  to  having  made  settlement  for  the  subject  matter 
of  this  claim.     Mr.  Joseph  Friedman,  claimant,  testified  as  follows; 

"The  Chairman.  And  upon  your  suggestion  that  you  could  dis- 
pose of  the  material,  you  told  him  that  you  would  let  the  22,716  con- 
tainers which  you  had  already  manufactured  be  applied  and  paid  for 
on  the  basis  oi  the  second  contract  ? 
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"Mr.  Friedman.  Yes,  sir. 

"The  Chairman.  And  he  agreed  to  that  and  that  actually  was  ac- 
complished ? 

"Mr.  J^iEDMAN.  Yes,  sir. 

"The  Chairman.  And  you  have  been  paid  ? 

"Mr.  Friedman.  Yes,  sir. 

"The  Chairman.  But  because  you  could  not  dispose  of  the  mate- 
rial jou  think  the  Government  should  reimburse  you  for  your  loss 
sustained  on  that  material  ? 

"Mr.  Friedman.  Yes,  sir. 

♦  *  ♦  *  :|e  4e  Ht 

"Mr.  Friedman.  The  contract  price  was  28  cents.  The  price  I  re- 
ceived was  33  cents." 

Mr.  Van  Horn,  contracting  oflicer,  an  authorized  representative  of 
the  Government,  testified  as  foUoi;^: 

"He  came  over,  and  I  told  him  we  would  not  reqiiire  any  more  con- 
tainers. I  beUeve  I  asked  him  on  what  terms  he  would  be  willing  to 
consider  the  contract  cancelled.'  I  do  not  know  the  exact  wording 
that  I  put  to  him.  I  discussed  the  matter  with  him.  He  wanted  to 
.  know  what  form  of  action  to  take.  I  told  him  I  did  not  know.  He 
wanted  to  know  how  long  it  would  take.  I  said  it  might  take  weeks, 
months,  or  years.  I  said,  'There  is  nothing  announced  as  to  how 
they  are  to  be  handled/  He  suggested  that  ne  be  allowed  to  invoice 
the  22,000  that  were  already  soldered  at  the  rate  of  the  second  con- 
tract, or  31.5  cents.  He  beUeved  that  would  compensate  him  for  any 
loss  he  would  sustain.  The  proposition  seemed  fair  to  me,  and  on  be- 
half of  the  Grovemment  I  accepted  it." 

3.  It  would  appear  conclusively  from  the  above  that  the  parties  en- 
tered into  a  binding  contract,  in  the  nature  of  "  accord  and  satisfac- 
tion."    Accord  and  satisfaction  has  been  defined  as  follows: 

"An  agreement  between  two  parties  to  give  and  accept  something 
in  satisfaction  of  a  right  of  action  which  one  has  against  the  other  is 
an  accord,  and  the  execution  of  this  agreement  is  a  satisfaction.  The 
completed  transaction  is  an  accord  and  satisfaction  and  is  a  bar  to  all 
action  on  the  original  contract." 

CosieUo  V.  Cody,  102  Mass.  140. 

Cliilda  V.  LvttlefieUy  206  Mass.  113. 

Hennesy  v.  St.  Paul  Rv.  Co.,  65  Minn.  13. 

Barrett  v.  Kern,  141  irfo.  App.  5. 

Story  V.  Maclay,  6  Mont.  492. 

Kromer  v.  Ileim,  75  N.  Y.  574. 

Houston  Bros.  v.  Wagner,  28  Okla.  367. 

Hosier  v.  Hursh,  151  Pa.  415. 

Preston  v.  Grant,  34  Vt.  201. 

Simmons  v.  Clark,  56  111.  96. 

Browning  v.  Crouse,  43  Mich.  489. 
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4.  The  record  is  not  clear  as  to  whether  or  not  the  oral  agreement 
of  accord  and  satisfaction  was  made  prior  to  November  12,  1918. 
If  such  oral  agreement  was  made  prior  to  this  date,  it  comes  within 
the  provisions  of  the  act  of  March  2,  1919,  entitled  "An  act  to  pro- 
vide relief  in  cases  of  contracts  connected  with  the  prosecution  of 
the  war,  and  for  other  purposes"  (40  Stat.  1272),  and  is  one  which 
this  Board  is  "authorized  to  adjust*'  under  the  provisions  of  said 
act.  If,  on  the  other  hand,  the  oral  agreement  of  accord  and  satis- 
faction was  made  after  November  12,  1918,  it  is  still  subject  to  adjust- 
ment by  this  Board,  as  a  representative  of  the  Secretary  of  War, 
under  the  authority  of  the  case  United  States  v.  New  York  cfc  Porto 
Rico  Steamship  Co.,  60  L.  Ed.  161  (1915),  since  it  is  the  Government 
and  not  the  claimant  which  is  invoking  the  benefit  of  such  oral  agree- 
ment of  accord  and  satisfaction. 

5.  The  Board  is  therefore  of  the  opinion  that  claimant  and  the 
officer  representing  the  Grovemment,  upon  the  cancellation  of  the 
original  contract,  entered  into  an  agreement  of  '^accord  and  satis- 
faction" which  was  a  complete  bar  to  an  action  on  the  former  con- 
tract, and  the  claimant  assumed  responsibility  for  the  disposition 
of  the  raw  materials  that  he  had  on  hand.  For  this  reason  the  reUef 
sought  for  by  the  petitioner  is  denied. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Malone,  Lieut.  Col.  Hamilton, 
and  Lieut.  Col.  Fairbanks  concurring. 


Case  No.  198. 

In  re  GONTBAGT  WITH  JOHN  McMTTBCHT  *  SON,  FOB  STOGKINaS. 

CONTBAGTS— APPROVAL  OF  WITH  FOBEIQN  MANTTFAOTUBEB  BY  SBC- 
BBTABT  OF  WABr-ATTTHOBITY  OF  QOVEBNMBNT  AGENT.— Where 
claimant  is  inlormed  that,  by  reason  of  its  being  a  resident  of  a  foreign  country, 
in  conformity  with  an  order  of  the  Secretary  of  War  any  contract  with  it  must 
first  be  approved  by  the  Secretary  of  War  in  order  to  be  binding  on  the  Gtovem- 
ment,  and  where  claimant  was  also  informed  of  the  lack  of  contractual  authority 
of  the  Government  agent  with  whom  the  claimant  was  dealing,  and  no  such 
contract  was  approved  by  the  Secretary  of  War,  upon  the  facts  shown  there  was 
no  agreement  between  the  claimant  and  the  Oovemment  coming  within  the 
purview  of  the  Dent  Act,  approved  March  2,  1919. 

Lieut.  Col.  Camith  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  and  is  based  upon  an  alleged  agreement 
between  Mr.  Felix  Purcell,  acting  for  the  knit  goods  branch,  Cloth- 
ing and  Equipage  Division,  Quartermaster  GeneraPs  Office,  New 
York  City,  and  John  McMurchy  &  Son,  Brampton,  Canada,  for  the 
manufacture  of  60,000  pairs  olive-drab  woolen  stockings  at  50  cents 
per  pair  (to  be  manufactured  at  the  Brampton,  Ontario,  mill)  and 
40,000  pairs  gray  heavy  woolen  stockings  at  47  cents  per  pair  (to  be 
manufactured  at  West  Toronto,  Ontario,  mill).  The  expenses 
alleged  to  have  been  incurred  are  briefly  summarized  as  foUows: 

12,000  pairs  0.  D.  hvy.  wool  stockings,  at  50c.  pr $6, 000. 00 

11,703  lbs.  0.  D.  Australian  wool,  at  $1.20  (scoured) 14, 043.  60 

11,000  lbs.  gray  yam,  at  $1.20  lb 13,200.00 

Freight  on  yarn,  Nova  Scotia  to  Toronto,  at  $1.09  cwt 119. 90 

Cases,  computed  at  }c.  lb.  on  11,000  lbs 82. 50 

Rent  paid  for  West  Toronto  factory  (8  mos.  in  adyance) 260. 00 

Tubes,  computed  at  2ic.  lb.  on  11,000  lbs 275.00 

Total 33, 971. 00 

2.  The  facts  relied  upon  by  claimant  to  establish  the  existence 
terms,  and  conditions  of  the  alleged  agreement  are  based  upon  tele- 
grams and  letters  that  passed  between  Mr.  Felix  Purcell,  officer  rep- 
resenting the  Government,   and  the  claimant,  which  in  part  are 
quoted : 

'^New  York,  N.  Y.,  October  22. 

"John  McMurchy  &  Sons,  Brampton^  Ontario^  Canuda. 

"Would  recommend  purchase  of  60,000  pairs  from  Brampton  at 
50  cents  and  40,000  pairs  from  West  Toronto  mill  at  47  cents  f.  o.  b. 
mill.     Wire  reply/' 

186 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  187 

The  following  telegram  was  received  by  Mr.  Purcell,  knit  goods 
branch,  on  October  22  and  signed  John  McMurchy  &  Sons: 

*'Will  accept  your  offer  for  100,000  pairs  socks;  kindly  forward 
contract  at  once/' 

Under  date  of  October  25  1918,  Mr.  Felix  Purcell,  of  the  knit 

f;oods  branch,  sent  a  letter  to  the  claimant,  reading  in   part   as 
oUows: 

*'  1.  Purchase  is  recommended  of  60,000  pair  heavy  wool  socks  at 
50  cents  pair,  delivered  from  vour  mill  at  Brampton  and  40,000  pair 
delivered  from  your  son's  mill  at  West  Toronto. 

**  2.  Purchases  made  from  other  than  United  States  manufacturers 
have  to  be  approved  by  the  Secretary  of  War. 

*'3.  As  soon  as  this  acknowledgment  is  received  you  will  be  im- 
mediately advised.'' 

Under  date  of  October  29,  1918,  Mr.  Fehx  Purcell,  of  the  knit 
goods  branch,  sent  the  following  communication  to  petitioner: 

''1.  We  wish  to  thank  you  for  your  recent  offering  of  60,000  pairs 
heavy  wool  stockings. 

**2.  Owing  to  the  reduction  caused  by  new  modified  requisitions 
we  will  not  be  interested  in  the  quantities  you  so  kindly  offer.  . 

*'3.  Should  there  be  any  further  requirements  we  will  be  glad  to 
avail  ourselves  of  your  production. " 

3.  Claimant  alleges  that,  acting  upon  telegram  quoted  above  under 
date  of  October  22,  from  Mr.  Felix  Purcell,  he  proceeded  with  the 
manufacture  of  and  completed  12,000  pairs  olive-drab  heavy  woolen 
stockings  and  ordered  released  to  him  from  the  Canadian  Wool  Com- 
mission enough  raw  material  to  complete  the  remednder,  48,000  pairs 
olive-drab  heavy  woolen  stockings  to  be  manufactured  at  the  Bramp- 
ton, Ontario,  nrill;  that  the  claimant  had  also  conmiitted  himself  for 
enough  gray  yam  to  perform  the  manufacture  of  40,000  pairs  gray 
heavy  woolen  stockings  at  the  West  Toronto  mill  and  had  prepared 
machinery  and  leased  and  paid  for  rent  of  buildings  at  West  Toronto 
Ontario,  to  perform  his  part  of  the  contract. 

DECISION. 

1.  It  would  appear  from  the  evidence  in  this  case  that  petitioner 
relies  wholly  upon  the  telegram  under  date  of  October  22  from  Mr. 
Felix  Purcell,  knit  goods  branch,  Clothing  and  Equipage  Division, 
Quartermaster  General  of  the  Army,  which  reads  as  follows: 

"Would  recommend  purchase  of  60,000  pairs  from  Brampton,  at 
50  cents,  and  40,000  pairs  from  West  Toronto  mills  f.o.b.  mill;  wire 
reply." 

and  petitioner's  reply  same  date  which  reads: 

"Will  accept  your  offer  for  100,000  socks.  Kindly  forward  con- 
tract at  once. 
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2.  The  evidence  discloses  that  Mr.  Felix  Purcell,  between  whom 
and  claimant  letters  and  telegrams  as  set  out  in  this  claim  had  passed , 
did  not  have  authority  to  make  contracts.  His  duty  was  to  locate 
and  investigate  the  plants  that  could  manufacture  the  particular 
goods  his  department  called  for  and  make  recommendation  to  the 
contract  section  for  the  placing  of  the  contracts.  In  this  case  Mr. 
Purcell  simply  reconmiended  that  this  order  be  placed,  and  notified 
claimant  that  said  recommendation  was  made.  Claimant  in  his 
telegraphic  reply  under  date  of  October  22  states  "We  will  accept 
your  oflfer  for  100,000  pairs  socks.  Kindly  forward  contract  at 
once,"  indicating  his  willingness  to  accept  an  offer  from  the  Govern- 
ment for  100,000  pairs  of  socks.  Three  days  later  Mr.  Pnrcell  repUed 
to  this  telegram  by  letter  under  date  of  October  25,  1918,  stating 
that  while  he  had  recommended  the  purchase  of  60,000  pair  heavy 
wool  socks  at  50  cents  per  pair  delivered  from  the  mill  at  Brampton, 
Ontario,  and  40,000  pairs  from  the  sons's  mill,  West  Toronto,  it 
would  be  necessary  to  have  the  approval  of  the  Secretary  of  War  for 
purchases  made  from  manufacturers  outside  of  the  United  States, 
and  that  he  would  advise  claimant  as  soon  as  his  recommendations 
were  ttpproved. 

3.  It  later  developed  that  owing  to  the  reduction  caused  by  new 
modified  requisitions,  Mr.  Purcell,  the  Government's  representative, 
was  no  longer  interested  in  the  offer  made  by  claimant  for  furnish- 
ing 100,000  pairs  heavy  woolen  socks  and  he  so  notified  claimant 
under  date  of  October  29,  1918.  Mr.  Purcell,  in  his  testimony 
before  the  Board,  stated  he  had  notified  claimant  to  visit  his  ofi&ce 
in  New  York  on  or  about  October  21,  to  talk  over  the  proposed  con- 
tract for  woolen  socks,  and  that  claimant  appeared  and  made  prices 
which -were  3  or  4  cents  per  pair  higher  than  he  proposed  to  pay;  that 
during  his  conference  he  informed  claimant  that  even  if  a  contract 
were  placed  with  him,  it  would  be  necessary  to  secure  the  approval 
of  the  Secretary  of  War  for  the  reason  that  under  recent  orders 
from  the  War  Department  contracts  could  not  be  entered  into  with 
manufacturers  outside  of  the  United  States  for  the  manufacture  of 
Aimy  goods  without  the  approval  of  the  Secretary  of  War.  Thus, 
under  date  of  October  21,  1918,  claimant  was  put  on  notice  by 
Mr.  Purcell  personally,  that  formal  contract  could  not  be  entered 
into  with  him,  since  he  was  a  Canadian  manufacturer,  without  the 
approval  of  the  Secretary  of  War. 

4.  The  Board  is  of  the  opinion  that  there  was  no  agreement 
between  claimant  and  the  Government  within  the  terms  of  the  act  of 
March  2,  entitled  "An  act  to  provide  relief  in  cases  of  contracts 
connected  with  the  prosecution  of  the  war  and  for  other  purposes^' 
(40  Stat.,  1272).  Therefore  the  relief  sought  for  in  the  statement  of 
claim  is  denied. 

Col.  Garrett,  Col.  Bdggs,  Lieut.  Col.  Malone,  Lieut.  Col.  Hamilton, 
and  Lieut.  Col.  Fairbanks  concurring. 


Case  No.  430. 

In  re  MATTER  OF  CONTBACT  OF  L.  H.  QILMEB  CO.,  PHILADELPHIA,  PA., 

FOB  WBBBINO. 

1.  WAB  DBPABTHBKT  BOABD  OF  CONTBACT  ADJUSTHENT— JUBISDIC- 

TION— CONTBACT  EXBCTXTBD  AS  PBBSCBIBBD  BT  LAW.— Tlie  War 
Department  Board  of  Contract  Adjustment  has  no  jurisdiction  under  the  Dent 
Act,  amproved  liarch  2,  1919,  over  a  claim  arising  out  of  a  compulsory  order 
executed  in  the  manner  prescribed  by  law  and  issued  pursuant  to  authority  of 
section  120  of  the  act  of  Congress  approved  June  3,  1916  (39  Stat.  213).  (Note — 
The  War  Department  Board  of  Appraisers  has  general  jurisdiction  of  the  set- 
tlement of  daims  under  compulsory  orders.  By  memorandum  of  April  17, 
1919  the  War  Department  Claims  Board  requested  the  Board  of  Contract  Adjust- 
ment to  take  jurisdiction  over  certain  compulsory  order  claims  (cf.  cases,  p. 
200)  and  this  was  approved  by  the  War  Department  Claims  Board.) 

2.  SAMS— QBNEBAL  OBDEBS  NO.  103,  WAB  DEPABTMENT,  1918— ATJTHOB- 

ITT  ITNDEB. — ^The  War  Department  Board  of  Contract  Adjustment  has  juris- 
diction under  said  Oeneral  Orders  No.  103,  over  claims,  doubts,  and  disputes 
which  may  arise  under  any  contract  made  by  the  War  Department. 
8.  CONTBACTS— CANCELLATION  OF— ACCEPTANCE  OF  AWABD— GEN- 
EBAL  BELSASE. — Where  a  compulsory  order  made  in  the  manner  prescribed 
by  law,  as  above,  has  been  cancelled,  and  an  award  made  by  the  War  Depart- 
ment Board  of  Appraisers,  and  the  claimant  has  given  the  Government  a  gen- 
eral release  of  all  claims  under  such  contract,  all  doubts  and  disputes  there- 
under have  been  eliminated. 

Lieut.  Col.  Fairbanks  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  On  October  2,  1918,  compulsory  Order  No.  4834-P  for  100,000 
yards  of  olive-drab  webbing  at  $0.2031  per  yard  was  issued  claimant 
by  Brig.  Gen.  Hugh  S.  Johnson,  assistant  to  the  Director  of  Pur- 
chase, Storage,  and  Traffic.  Due  to  the  signing  of  the  armistice, 
the  compulsory  order  was  terminated  December  28,  1918.  The  War 
Department  Board  of  Appraisers  issued  on  April  21,  1919,  award  No. 
805,  in  which  it  was  determined  that  claimant  should  be  paid 
$1,573.13  in  full  settlement  of  all  claims  arising  from  the  termina- 
tion of  said  compulsory  order.  On  April  28,  1919,  claimant,  through 
its  president  and  its  treasurer,  signed  an  acceptance  of  said  award 
and  did  "forever  quitclaim,  release,  and  discharge  the  United  States 
of  America  of  and  from  all  and  every  claim,  demand,  action,  or 
right  of  action  now  existing,  or  which  may  hereafter  exist,  on  behalf 
of  said  L.  H.  Gilmer  Co.,  its  successors  or  assigns,  for  all  losses, 
depreciations,  injuries,  and  damages  incurred  by  or  resulting  to  the 
said  L.  H.  Gilmer  Co.  out  of  the  termination  of  said  order  prior  to  the 
completion  thereof.'' 
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2.  L.  H.  Gilmer  Co.  ffled,  May  14,  1919,  with  the  aaims  Board, 
Office  of  Director  of  Purchase,  a  Class  A  claim  for  an  additional 
amount  of  $1,573.13,  alleged  to  have  been  lost  by  claimant  through 
the  termination  of  said  compulsory  order.  The  Claims  Board,  Office 
of  the  Director  of  Purchiise,  foimd,  June  2,  1919,  that  no  agreement 
was  made  within  section  1  of  the  act  of  Congress  approved  March  2, 
1919  (40  Stat.,  1272).  Claimant  has  appealed  from  the  decision  of 
the  Claims  Board,  Office  of  the  Director  of  Purchase,  to  the  Board  of 
Contract  Adjustment. 

DECISION. 

1.  In  order  to  give  this  Board  jurisdiction,  under  the  act  of  March 
2,  1919,  entitled  "An  act  to  provide  reUef  in  cases  of  contracts  con- 
nected with  the  prosecution  of  the  war,  and  for  other  purposes,"  the 
agreement  on  which  the  claim  is  based  must  not  have  been  executed 
in  the  manner  prescribed  by  law.  This  claim  is  based  on  a  com- 
pulsory order  executed  in  the  manner  prescribed  by  law,  and  issued 
pursuant  to  authority  of  section  120  of  the  act  of  Congress  approved 
June  3,  1916  (39  Stat.,  213).  Consequently  the  War  Department 
Board  of  Contract  Adjustment  has  no  jurisdiction  over  this  claim, 
filed  in  the  form  of  a  Class  A  claim  under  said  act  of  March  2,  1919. 

2.  The  War  Department  Board  of  Contract  Adjustment  also  has 
authority,  under  Greneral  Orders,  No.  103,  War  Department,  1918, 
''to  hear  and  determine  aU  claims^  doubts,  or  disputes,  including  all 
questions  of  performance  or  nonperformance,  which  may  arise  imder 
any  contract  made  by  the  War  Department,''  and  under  said  General 
Orders,  No.  103,  has  jurisdiction  over  this  claim.  However,  claim- 
ant, through  the  acceptance  of  the  award  of  the  Board  of  Appraisers, 
has  eliminated  all  '* doubts  or  disputes''  arising  from  the  compulsory 
order  or  the  termination  thereof,  having  released  the  Government 
from  every  claim  resulting  from  said  termination  and  award.  The 
claim  is  therefore  denied. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malohe^ 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  427. 

In  re  MATTXB  OF  THS  CLAIM  OF  A.  NACEE  ft  SOK  (ANDBSW  HELDBICH), 

FOB  GAXTGES. 

CONTBACTS— OBAL— FULL  PXBFOBMANCE— PAYMENT. —Whete  a  defi- 
nite oral  agreement  is  made  on  behalf  of  the  Government  with  claimant, 
wliich  the  latter  has  folly,  fairly,  and  satisfactorily  performed,  the  War  Depart- 
ment Board  of  Contract  Adjustment  will  recommend  payment  on  the  basis  of 
the  agreed  prices  for  material  and  labor,  provided  such  prices  are  fair  and  reason- 
able. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   PACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $1,285.60  alleged  to  be  due  to 
Andrew  Heldrich,  operating  under  the  firm  name  of  A.  Nacke  &  Son, 
236  South  Ninth  Street,  Philadelphia,  Pa.,  by  reason  of  an  order  for 
gauges  given  by  Maj.  Willis  D.*  Ballard,  Ordnance  Department, 
United  States  Army,  for  use  in  connection  with  the  inspection  of 
rifle  butts  being  produced  by  the  Wood  Art  Machine  Co. 

2.  Under  date  of  July  2,  1918,  the  Ordnance  Department  issued 
Procurement  Order  No.  Pll220-1973Sa  to  the  Wood  Art  Machine 
Co.  for  the  production  of  100,000  rifle  butts  for  United  States  rifle, 
model  1917,  from  blanks  to  be  furnished  by  the  Government.  The 
order  provided  the  United  States  would  furnish  ''the  necessary  Gov- 
ernment inspection  gauges  for  ase  by  Ordnance  officers  in  inspecting 
these  stocks." 

3.  Maj.  Ballard  was  assigned  as  senior  inspector  at  the  plant  of 
the  Wood  Art  Machine  Co.,  and  being  unable  to  otherwise  procure 
the  necessary  gauges,  he  obtained  telephonic  authority  to  place  this 
order  from  Capt.  H.  B.  Johnson,  of  the  miscellaneous  section  of  the 
Procurement  Division,  who  was  an  officer  charged  with  the  duty  of 
obtaining  this  material. 

4.  On  or  about  August  8,  1918,  Maj.  Ballard  furnished  the  neces- 
sary  drawings  and  specifications  to  the  claimant  and  ordered  it  to 
produce  certain  gauges.  While  there  is  no  written  evidence  as  to  the 
terms  of  the  order,  letters  and  memoranda  are  found  in  the  files  of 
the  Ordnance  Department  indicating  that  the  gauges  had  been  in- 
spected and  found  satisfactory  and  directed  shipped  to  the  Army 
inspector  of  ordnance  at  the  Wood  Art  Machine  Co.  The  claimant 
contends  that  Maj.  Ballard  agreed  to  pay  for  the  work  to  be  done 
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under  his  order  at  the  rate  of  $1.25  per  hour  for  labor  and  to  pay 
the  cost  of  materials,  all  plus  10  per  cent. 

5.  The  plant  investigation  branch  of  the  Philadelphia  District 
Ordnance  Board  had  certified  that  the  amount  of  material  used  in 
the  performance  of  this  order  is  not  excessive;  that  the  gauges  are 
now  in  the  possession  of  the  Government;  that  the  time  alleged  by 
the  claimant  to  have  been  used  in  the  performance  of  this  order, 
926.5  hours,  is  a  fair  amount  of  time  so  to  be  used,  and  that  $1.25 
per  hour  is  a  reasonable  price  to  be  paid  for  labor  of  the  type  used 
in  the  performance  of  this  contract,  and  that  the  claimant  is  not 
charging  in  the  cost  any  item  of  overhead. 

DECISION. 

1.  During  the  month  of  August,  1918,  the  Government  entered 
into  'an  oral  agreement  with  the  present  claimant  for  the  manufac- 
ture of  certain  gauges  upon  a  definite  basis  outlined  above.  The 
claimant  satisfactorily  performed  all  the  terms  of  the  agreement 
to  be  performed  by  it  and  is  therefore  entitled  to  be  paid  the  sum 
of  $1,285.60. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Malone  concurring. 


Case  No.  66. 

In  re  MATTSB  OF  THE  CLAIM  OF  F.  BEKITEZ  BEXACH. 

1.  CONTRACTS— AMENDMENT  OF— DIMINTTTION  OF  PBOFITS  X7NDE& 
AMENDMENT  OF. — Where  a  prior  contract  is  amended  by  a  subsequent  one 
to  the  extent  only  of  substituting  for  certain  work  provided  to  be  performed 
under  the  former,  other  but  similar. work  of  the  same  quantity,  the  amounts 
to  be  paid  therefor  remaining  the  same  in  the  latter  as  in  the  former  contract, 
the  language  of  the  latter  contract  was  obviously  designed  to  protect  the  con- 
tractor against  any  diminution  of  the  work  contemplated  under  the  prior  con- 
tract, and  by  the  same  token  to  protect  him  from  any  diminution  of  profit  to  be 
earned  under  the  revised  project  below  that  originally  assured  him  under  the 
original  contract. 

8.  SAME— SAME— LOSS  ON  ONE  ITEM  OF— TOTAL  PROFITS  UNDER.— 
Where  by  reason  of  the  amendment  of  a  contract  under  the  conditions  above 
stated,  the  contractor  claims  a  loss  on  a  particular  item  of  work  done  which 
would  not  have  occurred  under  the  original  contract,  but  does  not  claim,  nor 
is  there  any  suggestion  in  the  facts  shown,  that  the  total  profit  derived  from 
the  whole  project  was  less  under  the  amended  than  it  would  have  been  under 
the  original  contract,  the  War  Department  Board  of  Contract  Adjustment  finds 
that  the  petitioner  has  failed  to  show  cause  justifying  an  award  in  any  amount. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  presented  in  accordance  with  General  Orders 
No.  103,  War  Department,  series  1918,  for  $3,393  alleged  to  be  due 
to  F.  Benitez  Rexach,  Apartado  319,  San  Juan,  P.  R.,  by  reason 
of  an  alleged  contract  entered  into  between  this  claimant  and  the 
Government.  The  claim  is  for  a  loss  of  profits  due  to  the  cancella- 
tion of  item  No.  2  of  a  project  covering  the  construction  of  a  road 
near  Camp  Las  Casas,  P.  R.,  under  a  contract  given  by  the  local 
government  to  the  claimant  prior  to  the  adoption  of  the  camp  site 
by  the  Army.  The  estimate  of  the  cost  of  this  item  was  $6,335, 
and  the  claimant  demands  as  a  loss  of  profit  the  sum  of  $3,393,  the 
same  being  80  per  cent  of  the  profit  which  he  claims  he  would  have 
made  had  he  been  permitted  to  perform  the  work  covered  by  this 
item.  The  contractor  has  failed  in  his  efforts  to  obtain  a  favorable 
consideration  of  the  present  claim  by  the  late  constructing  quarter- 
master of  Camp  Las  Casas. 

2.  Shortly  after  the  declaration  of  war  by  the  United  States  against 

Germany  and  when  it  had  been  decided  to  establish  a  cantonment 

near  San  Juan,  P.  R.,  the  local  government  appropriated  $300,000 

for  the  purpose  of  improving  lands,  furnishing  facilities,  and  others 

wise  aiding  the  United  States  in  its  undertaking  to  train  soldiers  in 

Porto  Rico. 
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3.  After,  selecting  a  favorable  site  for  such  a  cantonment  with  a 
view  to  recommending  its  adoption  by  the  Government  upon  arrival 
of  appropriate  officers  of  the  Army,  the  local  authorities  entered  into 
an  agreement  with  the  present  cJaimant  for  the  construction  of  a 
road  to  connect  the  site  of  the  proposed  cantonment  with  the  main 
highway,  and  it  was  agreed  that  for  this  work  the  present  claimant 
would  be  paid  the  sum  of  $23,482. 

4.  The  method  generally  followed  in  letting  contracts  for  public 
works  in  Porto  Rico  is,  briefly,  as  follows: 

The  project  is  divided  into  convenient  units  of  work  and  the 
amount  of  the  accepted  bid  is  apportioned  by  the  contracting  au- 
thority among  these  units  according  to  his  own  view  of  the  proper 
ratio  of  each  unit  to  the  whole  project.  Under  this  system  the  per- 
centage of  profit  to  the  contractor  should  be  constant  as  to  each  unit. 
It  must  be  recognized,  however,  that  in  practice  the  contractor  has 
no  opportunity  to  control  the  apportionment  of  his  lump-sum  bid 
among  the  several  units  and  therefore,  with  reference  to  his  profit, 
the  contractor  must  view  the  whole  project  as  a  unit.  In  conse- 
quence, the  contractor  may  perform  one  unit  of  work  at  a  loss  and 
another  unit  at  a  balancingly  high  profit.  In  the  present  instance 
the  project  was  divided  into  seven  units  as  follows: 

ROAD  TO   MILITARY  CANTONMENT — ESTIMATE. 

1.  2,996  cubic  meters  of  unclassified  excavations,  including  the  for- 

mation of  grading,  at  $0.60 |1, 797.  60 

2.  5,068  cubic  meters  of  excavations  in  borrows  for  fills,  at  $1.25 6, 335. 00 

3.  300  cubic  meters  of  excavations  in  ditches  and  drains,  at  $1 300. 00 

4.  112  linear  meters  concrete  pipes,  0.60  m.  inside  diameter,  includ- 

ing excavations  and  dry  masonry  for  foundations,  at  $7 784. 00 

5.  14  meters,  1  meter  span  concrete  culverts  (finished  work),  at  $9 

(5'' in  thickness).... 126.00 

6.  14  meters,  0.75  m.  span  reinforced  concrete  culvert  at  junction. 

with  main  road,  at  $10 \ 140. 00 

7.  13,500  square  meters  of  macadam,  0.  25  m.  in  thickness,  includ- 

ing box,  etc.,  finished  work,  at  $1 13,500.00 

Contracting  estimate 22,982.00 

Inspection 500. 00 

Total 23. 482. 00 

(Signed)  F.  Montilla,  Engineer, 

San  Juan,  P.  R.,  January  8, 1918. 

5.  Upon  the  arrival  of  Maj.  Ernest  C.  Steward,  Engineer  Corps, 
as  constructing  quartermaster  of  Camp  Las  Casas,  it  was  decided 
the  requirements  of  the  camp  demanded  that  the  route  and  character 
of  the  road  be  changed  and  an  agreement  was  reached  with  the  local 
authorities  that  the  constructing  quartermaster  would  direct  the 
performance  of  the  work  under  this  contract,  that  toward  the  cost 
of  the  project  the  local  government  would  contribute  the  amount  of 
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its  original  appropriation,  $23,482,  and  that  the  Army  would  pay  any 
cost  above  that  sum  due  to  changes  directed  to  be  made  by  the  con* 
structing  quartermaster.  Shortly  thereafter  the  constructing  quar- 
termaster and  the  present  claimant  entered  into  an  agreement  read- 
ing in  part: 

"Whereas  the  city  of  San  Juan  proposed  to  build  a  certain  high- 
way covered  by  plans  and  specifications  already  prepared  for  me 
purpose  of  serving  Camp  Las  Casas;  and 

'^whereas  F.  Senitez  Eexach  was  the  low  bidder  upon  said  work, 
specifying  certain  prices  to  be  paid  for  said  work  based  upon  certain 
specified  units  of  work  to  be  done;  and 

''  Whereas  the  requirements  of  Camp  Las  Casas  demand  a  greater 
Quantity  of  road  work  than  was  proposed  in  the  plans  ana  speci- 
ncations  prepared  by  the  city  of  San  Juan,  it  is  agreed  that  the  fol- 
lowing arrangements  will  be  satisfactory  to  Capt.  £.  C.  Steward, 
constructing  quartermaster  in  charge  of  the  construction  of  Camp 
Las  Casas,  and  Contractor  Rexach,  aforesaid : 

"1.  That  the  work  to  be  done  shall  be  in  accordance  with  the  plans 
and  specifications  to  be  prepared  by  the  constructing  quartermaster 
and  snail  be  supervised  by  nim,  but  said  plans  shall  conform  to  the 
plans  and  specifications  prepared  by  the  city  of  San  Juan,  except  as 
to  the  location  and  width  of  the  highway  and  the  cross  sections  of 
the  grading. 

"2.  That  the  contractor  wiU  perform  the  same  number  of  units  of 
worJc  measured  in  square  meters  of  surface^  cubic  meters  of  grading  of 
the  various  classes  and  other  units  of  work  (w  were  called  for  in  the 
plans  and  specifications  prepared  by  the  city  of  San  Juan,  under 
which  the  contractor's  bid  wa^  made,  and  when  said  specified  number 
of  units  of  work  have  been  performed,  then  the  contract  shall  ter- 
minate." 

6.  Maj.  Steward,  in  a  communication  to  this  Board  dated  July  2, 
1919,  stated: 

"As  a  result  of  my  cancellation  of  the  work  covered  by  item  2  of 
the  contractor's  estimate  *  *  *  I  added  to  the  project,  work  of 
the  same  character,  to  be  done  under  the  same  circumstances,  at 

Eractically  the  same  spot,  amounting  to  not  less  than  the  same  num- 
er  of  units  of  work,  to  wit:  5,068  cubic  meters  of  excavation  in 
barrows  for  fills,  and  at  the  same  rate  of  compensation,  SI. 25  per 
cubic  meter.  The  contractor  thus  lost  none  of  the  profit  on  this 
exchange  of  work  which  he  would  have  made  on  the  original  item  2 
which  was  canceled." 

It  also  appears  that  in  the  readjustment  of  the  project  by  the  con- 
structing quartermaster  the  total  cost  was  increased  to  an  amount 
in  excess  of  the  original  cost  of  the  project.  This  additional  cost  was 
paid  by  the  United  States. 

7.  Section  426  of  the  Political  Code  of  Porto  Rico  (Revised  Stat- 
utes and  Codes  of  Porto  Rico,  sec.  3133,  p.  594)  outlining  the  duties 
of  the  commissioner  of  the  interior  provides: 

''That  the  commissioner  of  the  interior  shall  before  July  first,  nine- 
teen hundred  and  two,  prescribe  and  publish  in  the  Official  Gazette 
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a  set  of  general  conditions  for  the  contracting  of  the  insular  public 
works,  *  *  *  which  new  set  of  general  conditions  shall  thereafter 
have  the  force  and  effect  of  law." 

8.  Section  30  of  the  "General  Conditions  for  the  Contracting  of  the 
Insular  Public  Works,"  published  in  accordance  with  the  above, 
provides: 

"Alterations  or  changes  in  the  details  of  the  work  not  entailing 
new  prices  shall  not  be  considered  as  extra  work,  and  the  contractor 
will  be  required  to  perform  such  alterations  or  changes  under  the 
direction  of  the  local  engineer  at  the  prices  named  in  the  contract: 
Provided,  however,  That  said  alterations  and  chwges  do  not  increase 
the  quantities  over  20  per  cent  of  the  original  estimate.  For  all  work 
in  excess  of  20  per  cent  of  the  originsJ  quantities  caused  by  such 
alterations  and  cnanges,  the  bureau  of  pubhc  works  reserves  the  right 
to  enter  into  a  written  agreement  with  the  contractor  to  execute  such 
additional  work  upon  prices  mutually  agreed  upon,  or  to  have  the 
same  carried  out  by  day  labor  or  by  any  other  method  it  may  direct. 
SJiovld,  however,  any  alterations  or  changes  in  the  worJe  froduce  a 
diminution  in  the  original  cost  or  quantities  not  reaching  20  per  cent, 
the  reduction  thus  made  shall  not  constitute  a  claim  for  damages  hy 
the  contractor  or  for  profits  supposed  to  he  lost  by  him  on  the  worJc  that 
may  he  alieted  or  dispensed  wUnJ* 

9.  In  his  reply  brief  the  claimant  quotes  the  present  comimissioner 
of  the  interior  of  Porto  Rico,  who  was  a  member  of  the  legislature 
which  enacted  the  law  directing  the  preparation  of  "General  Condi- 
tions for  the  Contracting  of  the  Insular  Public  Works,"  as  follows: 

"This  department  has  held  that  this  section  applies  to  variations 
of  20  per  cent  in  the  quantities  or  cost  of  an  item  of  work  and  that  in 
case  an  item  is  dispensed  with,  a  claim  can  not  be  brought  for  profits 
on  more  than  80  per  cent  of  the  item  so  dispensed  with. 

"There  is  no  doubt  that  the  section  clearly  implies  that  the  con- 
tractor may  have  a  claim  for  damages  or  profits  if  a  reduction  of  more 
than  20  per  cent  is  made  in  any  item  J' ^ 

10.  In  explanation  of  the  profit  of  more  than  100  per  cent  on  the 
work  to  be  performed  under  item  2,  which  was  cancelled,  the  con- 
tractor explains  that  the  profit  on  this  item  would  have  balanced 
losses  and  extremely  low  profits  on  other  items  and  was  also  in  part 
due  to  the  fact  that  materials  necessary  for  the  performance  of  the 
work  under  item  No.  2  are  not  charged  in  the  estimated  cost,  for  the 
reason  that  they  were  procurable  from  adjacent  land  owned  by  the 
contractor. 

DECISION. 

1.  It  is  the  view  of  this  Board  that  the  agreement  entered  into 
between  the  constructing  quartermaster  and  the  contractor  provided 
for  a  modification  of  the  project  contemplating  merely  an  exchange 
of  work  without  any  change  in  the  advantage  to  the  contractor 
except  possibly  as  the  modified  project  included  a  profit  on  work  in 
excess  of  the  work  to  be  done  imder  the  original  project.    This 
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theory  is  borne  out  by  the  language  of  the  agreement  which  pro- 
vides, "the  contractor  will  perform  the  same  number  of  units  of 
work  measured  in  square  meters  of  surface^  cubic  meters  of  grading 
of  the  various  classes  and  other  units  of  worTc  (W  were  called  for  in 
the  plans  and  specifications  prepared  by  the  city  of  San  Juan,  under 
which  the  contractor's  bid  was  made,  and  when  said  specified  number 
of  units  of  work  have  been  performed,  then  the  contract  shall  ter- 
minate." This  language  was  obviously  designed  to  protect  the  con- 
tractor against  any  diminution  in  the  extent  of  the  work  below  that 
originally  contemplated  and  by  the  same  token  to  protect  him  from 
any  diminution  in  the  profit  to  be  earned  imder  the  revised  project 
below  that  originally  assured  him  imder  his  contract  with  the  local 
government. 

2.  The  claii^ant  argues  that  the  cancellation  of  the  work  to  be 
done  under  item  2  should  not  deprive  him  of  his  profit  on  that  item, 
particularly  because  the  system  permitting  the  contracting  authority 
to  arbitrarily  apportion  the  lump  sum  bid  to  the  several  items  of 
the  project  resulted  in  the  performance  of  the  work  called  for  in  the 
modified  project  being  done  by  this  contractor  at  an  actual  loss. 
This  Board  would  be  inclined  to  adopt  the  view  of  the  contractor 
but  for  the  adjustment  effected  by  the  additional  work  of  equal 
voliune  and  similar  character  and  at  the  same  rate  of  compensation, 
authorized  by  the  construction  quartermaster  and  which  carried  the 
total  cost  of  the  revised  project  considerably  beyond  the  cost  of  the 
original  project. 

3.  The  contractor  has  not  claimed,  nor  is  there  any  suggestion  in 
the  case  that  such  is  the  fact,  that  the  total  profit  received  by  him  on 
the  performance  of  the  work  under  the  amended  project  was  less 
than  the  profit  which  he  would  have  derived  from  a  performance 
of  the  original  project  immodified.  It  is,  therefore,  the  opinion  of 
this  Board  that  claimant  has  failed  to  show  cause  justifying  any 
award  in  any  amount. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Malone,  concurring. 


Case  No.  296. 

In  re  MATTEB  OF  THE  CLAIM  OF  MACDONNELL  BBICK  CO. 

CONTBACTS-'IMPLIED— PLEDGE  TO  WAB  INDUSTBIES  BOABD— EFFECT 
OF.— The  making  by  pledgor  of  a  voluntary,  patriotic  pledge  to  the  Priorities 
Division,  War  Industries  Board,  not  to  nse,  nor  permit  products  of  its  manufacture 
to  be  used,  except  for  essential  uses,  and  also  except  under  certain  conditions 
contained  therein ,  does  not  establish  an  implied  contract  on  the  part  of  the  Gov- 
ernment to  reimburse  such  pledgor  for  certain  losses  alleged  to  have  been  sus- 
tained through  the  observance  of  such  pledge,  within  the  meaning  of  the  act 
approved  March  2,  1919. 

Col.  Gamett  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  MacDonnell  Brick  Co.,  of  Middletown,  Conn.,  has  filed  its 
statement  of  claim.  Form  B,  to  be  reimbursed  in  the  sum  of  $4,000, 
losses  alleged  to  have  been  incurred,  due  to  the  observance  by  it  of  a 
pledge  to  the  Priorities  Division  of  the  War  Industries  Board.  The 
losses  are  enumerated  as  follows: 

Loss  in  profits  of  sale $2, 000 

Loss  in  depreciation  caused  by  idle  machinery,  idle  rents,  losses  in 
salary  to  officers  of  company,  losses  caused  by  interest  accruing  on 
mortgages  without  income  to  pay  for  same,  and  other  miscellanea 
ous  losses,  amounting  to  approximately 2, 000 

Thereby  making  the  total  amount  of  claim 4, 000 

2.  It  is  alleged  in  the  statement  of  claim  that  the  claimant  agreed 
to  a  pledge  to  the  Priorities  Division,  War  Industries  Board,  said 
pledge  being  attached  to  its  claim,  and  reading  as  follows: 

''The  undersigned  hereby  pledges  itself  not  to  use,  nor  so  far  as 
lies  within  its  power  permit  to  be  used,  any  products  of  its  manu- 
facture now  in  or  which  may  hereafter  come  into  its  possession  or 
control,  save  (a)  for  essential  uses,  as  that  term  has  been  or  may  be 
defined  or  applied  from  time  to  time  by  the  Priorities  Division  of 
the  War  Inaustries  Board,  or  (b)  under  permits  in  writing,  signed 
by  or  under  authority  of  such  Priorities  Division;  that  it  will  make 
no  sale  or  delivery  oi  such  products  to  any  customer  for  resale  until 
such  customer  has  filed  witn  it  a  similar  pledge  in  writing,  and  that 
it  will  use  its  utmost  endeavor  to  insure  that  its  products  shall  be 
distributed  solely  for  essential  uses. 

''(Signed)  MacDonnell  Brick  Co., 

"By  J.  J.  MacDonnell,  Pres.  cfc  Treas. 

"Subscribed  and  sworn  to  before  me  this  5th  day  of  May,  1919. 

' '  (Signed)  Harold  W.  Upson, 

''Notary  Public:' 
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Although  the  date  of  the  subscription  in  the  alleged  pledge  is  May 
5,  1919,  we  take  it  that  the  real  meaning  of  the  statement  of  claim  is 
that  a  similar  pledge  was  executed  during  the  war  on  or  about  the 
5th  day  of  September,  1918. 

3.  It  is  alleged  that,  as  a  result  of  aforesaid  pledge,  claimant  was 
forced  to  shut  down  its  plant  and  cease  manufacturing  its  product, 
and  that  the  aforesaid  loss  ensued. 

DECISION. 

There  is  no  allegation  or  evidence  offered  the  Board  that  the  claim- 
ant received  any  offers  to  purchase  its  product  for  such  ''essential 
uses,"  as  that  term  may  have  been  defined  and  applied  by  the  Priori- 
ties Division  of  the  War  Industries  Board.  Nor  is  it  alleged  that  it 
made  application  to  the  Priorities  Division  for  permits  in  writing, 
and  that  said  permits  were  refused.  Nor  is  it  alleged  that  it  was  pre- 
vented by  the  Priorities  Division,  War  Industries  Board,  from  mak- 
ing any  sale  of  its  product  whatever.  Nor  is  it  alleged  that  it  had 
any  opportunities  to  sell  its  products  to  customers  whose  uses  were 
not  essential,  and  that  it  was  prevented  by  said  pledge  from  securing 
such  customers.  And  even  if  such  allegations  were  made  and  spe- 
cific proof  given  that  customers  had  been  lost,  the  Board  is  of  opinion 
that  a  loss  resulting  from  a  pledge,  voluntarily  given  the  Govern- 
ment for  patriotic  purposes,  does  not  establish  an  implied  contract 
on  the  part  of  the  Government  to  reimburse  for  such  loss. 

The  Board  is  of  the  opinion,  therefore,  that  the  facts  related  in  the 
statement  of  claim  do  not  establish  a  contract  within  the  meaning  of 
the  act  of  March  2,  1919  (40  Stat.,  1272),  and  the  Board  doth  hereby 
refuse  to  issue  its  certificate,  Form  C,  as  set  out  in  Supply  Circular 
No.  17,  revised. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


ACETATE  OF  UME  CASES. 


In  the  maUer  of  daimsfor  acetate  of  lime  and  bags. 


Name. 


Address. 


Number. 


Barclay  Chemical  Co 

John  Bartley 

Beerston  Acetate  Co 

Tho8.  Berry  Chemical  Co 

Boyne  City  Chemical  Co 

Buekhamion  Chemical  Co 

Cadillac  Chemical  Co 

Charcoal  Iron  Co.  of  America. 
Clawaon  Chemical  Co 

Corbett  d^  Stewart 


Coryvllle  Chemical  Co 

Crossley  Chemical  Co 

Camner-Digriiis  Co 

Cluster  CityChemlcal  Co 

Day  Chemical  Co 

Duck  TTarbor  Lumber  4k  Chemical  Co. 

East  Jordan  Chemical  Co 

Forest  Chemical  Co 

Forest  Products  Chemical  Co 

Qaflney  Wood  Products  Co 

Oenesee  Chemical  Co 

Oray  Chemical  Co 

Hememann  Chemical  Co 

James  ManiifactnrlnK  Co 

Keeler  Chemical  Co 

Keystone  Wood  Products  Co 

Kinzna  Valley  Chemical  Co 

Lackawanna  Chemical  Co 

Lamont  Chemical  Co 

Arthur  LeightonCo 

Lewis  Run  Manufacturing  Co 

Liberty  Wood  Products  Co 

Lnseme  Chemical  Co 

McKeen  Chemical  Co 

Maplewood  Chemical  Co 

Marvindale  Chemical  Co 

Maryland  Wood  Products  Co 

Milanvllle  Chemicaf  Co 

Menitt  Chemical  Co 

Minard  Run  Chemical  Co 

Nanson  Chemical  Co 

Newton  Chemical  Co 

Nordmont  Chemical  Co 

Nusbaiim  Chemical  Co 

Olean  Chemical  Co 

Oswayo  Chemical  Co 

Otto  Chemical  Co 

C.  W.  Peak 

Penn  Chemical  Co 

K.  D.  Penwarden 

RIef  er  A  Sons  (Inc. ) 

RlHley  Lumber  Co 

Russell  Chemical  Co : . . 

Smethport  Wood  Products  C^ 

SulUyan  Chemical  Co 

Sus(]uehanna  Chemical  Co 

Tionesta  Valley  Chemical  Co 

Geo.  I,  Treyz 

O.  H.  Treys  A  Co 

Tvlei-IIall  Chemical  Co 

Vandalia  Chemical  Co 

Wl'^consln  Chemical  Co 

WrUht  Chemical  Co 

Wyman  Chemical  Co 


Williamsport.  Pa. 
Mount  Alton,  Pa. 
Beerston.  N.  Y.... 

Detroit.  Mich 

Boyne  City,  Mich. 

Olean,  N.Y 

Cadillac,  Mich 

Detroit,  Mich 

Ridgway,  Pa 


Binghamton,  N.  Y 


Bradford.  Pa 

Stamioca,  Pa 

Cadillac,  Mich 

Custer  City,  Pa 

Westline,Pa 

Lookout,  Pa 

Past  Jordan,  Mich . 

Sheffield,  Pa 

Memphis,  Tenn 

Bradford,  Pa 

Genesee,  Pa 

Roulette,  Pa 

Olean,  N  Y 

Kane.  Pa 

Wetmore,  Pa 

Olean,  N.Y 

WlUiam<port,  Pa. . 

Olean,  N.Y 

Kane,  Pa 

Cook  Falls,  N.Y... 

Bradford,  Pa 

Port  \llegany.  Pa.. 

Pittston,  Pa 

Williamsport,  Pa. . 
Shinhopple,N.  Y.. 

Bradford,  Pa 

MarvlandLN.  Y.... 
Binghamton,  N.  Y. 
Shaverto^ni,  N.  Y . 

Degolia,  Pa 

Bradford,  Pa 

Olean,  N.Y 

Plttston,  Pa 

Bradford,  Pa 

Kragon.  N.  Y 

Coneville,  Pa 

Williamsport,  Pa.. 
Peakville.  N.  Y.... 

Rldgway,  Pa 

Carley  Brook,  Pa.. 

Honesdale.  Pa 

Walton,  N.Y 

Russell,  Pa 

Olftan,  N.  Y 

Acldalia.N.  Y 

Olean,  N.Y 

....do 

Cooks  Falls,  N.  Y. 
Binghamton,  N.  Y. 
TIancock,  N.  Y, 
Olean.  N.  Y 
Phcliw,  Wis. 

Rldewav,  Pa 

Port  Allegany,  Pa. 


{ 


M 
05 

im 

187 

VI 

W 

99 

100 

103,101. 

106,106 

107 

106 

109 

110 

111 

113 

in 

114 

115 

116 

117 

118 

119 

1» 

121 

185 

126 

127 

128 

129 

190 

131 

190 

132 

133 

186 

134 

159 

135 

137 

138 

160 

191 

139 

140 

162 

141 

142 

U") 

161 

144 

145 

146 

147 

148 

14U 

1.50 

152 

15:i 

151 

154 

155 

156 

157 
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1.  NATIONAL  DEFENSE  ACT— POWSB  OF  PBESIDENT  UNDEB— COMPUL- 

SOBT  OBDEBS  OF  OOVEBNXBNT— IIABIUTT  UNDEB— WAB  INDUS- 
TBIES  BOABD— POWSBS  OF.— Wl&ere  oompnlsory  orders  are  placed  by  the 
President  through  the  medinm  of  the  War  Industries  Board  pursuant  to  the 
provisions  of  aot  of  June  8,  1916,  Sec.  180  (89  Stat.  218),  with  several  concerns 
requiring  their  entire  output  of  manuftictured  products  to  be  delivered  to  Gov- 
ernment representatives  upon  such  terms  and  conditions  as  the  War  Industries 
Board  might  deem  necessary,  and  such  orders  are  later  cancelled  by  the  Gov- 
ernment, the  latter  is  obliged  to  pay  for  such  products  the  prices  fixed  by  the 
War  Department  Board  of  Appraisers. 

2.  BECOUPXENT,  GOVEBNXENT. — The  right  of  the  Government  to  recoup  losses 

on  one  product  from  profits  on  another  product,  based  upon  the  differences 
between  market  prices  and  those  fixed  by  the  Government,  is  discussed. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  above-enumerated  claimants  have  filed  their  statements 
of  claim,  Form  B,  under  the  act  of  Congress  approved  March  2,  1919, 
entitled  "An  act  to  provide  reUef  in  cases  of  contracts  connected 
witli  the  prosecution  of  the  war,  and  for  other  purposes"  (40  Stat. 
1272),  asking  to  be  reimbursed  for  acetate  of  lime  and  bags  con- 
taining same,  on  their  hands  on  December  14,  1918.  The  circum- 
stances upon  which  their  claims  are  based  are  as  follows: 

2.  On  or  about  June  24,  1918,  each  claimant  received  an  order, 
hereinafter  designated  as  "compulsory  order  326  B/C,"  of  which 
the  foDowing  is  a  copy: 

"Pursuant  to  the  authority  of  section  120  of  the  act  of  Congress 
approved  June  3,  1916  (39  Stat.,  213),  entitled  "An  act  for  maidne 
further  and  more  effectual  provisions  for  the  national  defense,  ana 
for  other  purposes,"  and  acting  under  the  direction  of  the  President 
of  the  Unitea  States,  Commander  in  Chief  of  the  Army  and  Navy, 
an  order  is  hereby  placed  with  you,  for  purposes  connected  with  tfie 
national  security  and  defense,  for  the  entire  output  of  acetate  of 
Ume,  wood  alcohol,  acetone  and  or  ketone,  which  your  plant  or  plants 
are  capable  of  producing  from  July  first,  nineteen  hundred  eighteen, 
until  December  thirty-first,  nineteen  hundred  eighteen  (both  dates 
inclusive),  the  said  products  or  material  being  of  the  nature  and 
kind  usualhr  produced  or  capable  of  being  produced  by  you. 

"The  War  Industries  Board  through  its  representative  herein 
designated,  C.  H.  Conner,  wood  chemical  section,  or  any  other  rep- 
resentative which  it  may  in  future  designate,  is  hereby  authorized 
and  empowered  to  accept  delivery  of  said  products  or  material;  to 
take  possession  or  to  direct  delivery  thereof  for  the  purposes  men- 
tioned above,  by  waiver  or  otherwise  and  upon  such  terms  and  con- 
ditions as  it  may  deem  necessary;  and  to  make  returns  to  the  Director 
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of  Purchases,  Storage,  and  Traffic,  Washino:ton,  D.  C,  of  all  things 
done  and  proceedings  had  in  connection  therewith. 

"Approved  by  Chemicals  Division,  War  Industries  Board. 

"By  Charles  H.  MacDoweix. 
"Approved  bv  the  Office  o£  the  Judge  Advocate  General. 

"By  L.  W.  Call,  LU  Cot  J.  A.  N.  A, 
"Approved    by    Priorities    Committee    War    Industries    Board, 
6/r2McK. 

"By  Edwin  B.  Parker. 

"This  order  will  take  precedence  over  all  other  orders  and  con- 
tracts heretofore  placed  with  you  by  any  person  whatsoever  other 
than  prior  orders  by  the  War  Department,  the  Navy  Department, 
or  the  Shipping  Board.  You  are  further  notified  that  by  the  said 
act  of  June  3,  1916,  any  refusal  on  your  part  to  give  to  uie  United 
States  such  preference  in  the  matter  of  execution  of  this  order,  or 
any  refusal  on  your  part  to  furnish  the  above  products  or  materials 
at  a  reasonable  price,  as  determined  by  the  Secretary  of  War,  is 
made  a  felony  and  punishable  by  imprisonment  for  not  more  than 
three  years  and  by  a  fine  not  exceeding  850,000. 

"Done  at  the  City  of  Washington  this  fourteenth  (14th)  day  of 
Jxme,  1918. 

"By  direction  of  the  Secretary  of  War: 

"Hugh  S.  Johnson, 
'^Brigadier  General,  N,  A.  for  the 
"'Director  oj  Purchase,  Siomge,  and  TrafficJ^ 

Claimants  allege  that  aU  of  the  conditions  of  said  compulsory 
order  326  B/C  were  "entered  into"  in  good  faith;  that  claimante' 
plants  were  operated  wholly  for  the  purpose  of  producing  the  mate- 
rials designated  in  said  order  during  the  period  from  July  1,  1918, 
until  7  o'clock  p.  m.  December  14,  1918,  both  dates  inclusive,  when 
said  order  was  terminated  by  the  receipt  by  each  claimant  of  a  tele- 
gram from  the  Director  of  Purchase,  Storage,  and  Traffic,  reading 
as  follows: 

"Compulsory  order  number  three  hundred  twenty-six,  dated  June 
fourteenth,  nineteen  eighteen,  for  acetate  of  lime,  wood  alcohol,  ace- 
tone and  or  ketone,  is  hereby  terminated  to  take  effect  seven  p.  m., 
December  fourteenth,  nineteen  eighteen,  and  further  performance 
of  this  order  shall  cease  at  that  date  and  hour.  Done  at  the  City  of 
Washington,  D.  C,  this  fourteenth  day  of  December,  nineteen 
eighteen.     By  direction  of  the  Secretary  of  War.'' 

3.  The  price  to  be  paid  by  the  United  States  for  the  property 
required  by  the  foregoing  compulsory  order  326  B/C  was  fixed  by 
the  War  Department  Board  of  Appraisers  in  a  notice  issued  by  them 
on  or  about  June  24,  1918,  reading  as  follows: 

"Bv  direction  of  the  Secretary  of  War,  the  War  Department 
Board  of  Appraisers  has  considered  the  price  to  be  paia  by  the 
United  States  for  the  property  required  by  the  foregomg  compul- 
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sory  order  (the  information  collected  by  the  appropriate  division  of 
the  War  Industries  Board  and  the  department  or  corps  in  which  the 
said  order  originates  having  been  submitted  to  us),  and  we  have 
determined  that  four  cents  ($0.04)  per  poimd  for  acetate  of  lime 
(on  the  basis  of  80  per  cent  acetate  of  lime  by  distillation  test), 
twenty-five  and  one-half  cents  ($0.25 i)  per  pound  for  acetone, 
twenty-five  and  one-half  cents  ($0.25 J)  per  pound  for  ethyl  methyl 
ketone,  fiftv  cents  ($0.50)  per  gallon  for  crude  wood  alcohol  82 
degrees  tralles,  seventy-nine  cents  ($0.79)  per  gallon  for  denaturing 
grade  wood  alcohol,  seventy-nine  cents  ($0.79)  per  gallon  for  95  per 
cent  refined  wood  alcohol,  eighty-two  cents  ($0.82)  per  gallon  for  97 
per  cent  refined  wood  alcohol,  eighty-six  cents  ($0.86)  per  gallon  for 
pure  methyl  alcohol,  and  eighty-sxx  cents  ($0.86)  per  gallon  for 
methyl  acetone,  are  reasonable  prices,  and  have  made  a  preliminary 
award  upon  such  basis  as  just  compensation  for  the  required  prop- 
erty, when  provided  for  ana  accepted  by  the  United  States. 

'*  Notice  IS  hereby  given  that  unless  dissent  to  this  price,  as  xm- 
reasonable,  is  filed  with  this  board  within  15  days  from  the  date  of 
mailing  this  notice,  by  the  person,  firm,  or  corporation  addressed 
therein,  it  shall  be  conclusively  presumed  that  nearing  thereon  is 
waived  and  this  board  will  make  a  final  award  upon  the  terms 
herein  stated  imlees,  upon  due  notice,  it  is  otherwise  ordered.  If 
notice  of  dissent  to  the  price  herein  stated  as  reasonable  is  filed,  as 
above  provided,  the  performance  of  the  order  is  not  thereby  sus- 
pended, but  a  hearing  upon  the  reasonableness  of  the  price  will  be 
afiForded  upon  due  notice  to  you  of  time  and  place,  and  the  award  of 
this  board  made  thereafter  will  be  final.' ' 

4.  The  terms  and  conditions  of  payment  agreed  upon  by  the]jWar 
Industries  Board  through  its  representative,  C.  H.  Conner,  wood 
chemical  section,  in  a  letter  addressed  to  said  claimants  dated  July 
23,  1918,  were  as  follows: 

^' TERMS  AND  CONDITIONS. 

^'Payment  for  acetate  of  lime  is  to  be  made  in  cash  subject  to 
examination  of  goods  at  destination. 

'*Bags  are  to  oe  retiuned  within  60  days  as  per  shipping  instruc- 
tions in  good  condition,  or  if  not  so  returned  to  be  paid  for  by  the 
consignee. 

'*  General  trade  conditions  and  terms  will  remain  the  same  as  at 
the  present  time. 

'*  Claims  for  shortage,  poor  quality,  and  damage  in  transit  on  any 
crude  or  refined  products  will  be  matters  for  adjustment  between 
the  consignor  and  consignee. 

'*In  order  to  facilitate  the  securing  of  waivers  covering  the  dis- 
tribution of  acetate  of  lime  covered  dv  said  compulsory  order  the 
War  Industries  Board  will  permit  such  distribution  through  Wil- 
liam S.  Gray  &  Co.,  New  York,  without  securing  individual  waivers 
from  the  producer  on  condition  that  William  S.  Gray  &  Co.,  for  the 

Surposes  of  such  transactions,  shall  be  deemed  the  agent  of  the  pro- 
ucer,  with  the  same  obligations  in  regard  to  delivery  of  acetate  of 
lime  so  distributed  as  devolve  upon  the  producer  by  reason  of  said 
compulsory  order  and  with  authority  to  make  requests  for  shipment 
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and  to  waive  in  the  name  of  William  S.  Gray  &  Co.  any  and  all 
elaims  of  the  producer  against  the  United  States  of  America  and/or 
its  representatives  by  reason  of  the  placing  of  a  compulsory  order 
for  the  product  involved." 

5.  Each  claimant  has  filed  with  the  board  a  statement  showing 
the  number  of  pounds  of  acetate  of  lime  on  hand;  the  price  to  be 
paid  under  the  aforesaid  notice  issued  by  the  War  Department 
Board  of  Appraisers;  the  number  of  bags,  and  the  value  of  each; 
and  each  claimant  has,  in  its  statement  of  claim,  averred  that  it  has 
not  received  payment  for  the  property,  and  requests  the  Secretary  of 
War  to  pay  the  said  claim  upon  the  basis  fixed  by  the  War  Depart- 
ment Board  of  Appraisers  and  the  War  Industries  Board,  wood 
chemical  section. 

6.  It  will  be  noted  that  the  aforesaid  compulsory  order  326  B/C 
was  placed  for  purposes  connected  with  the  national  security  and 
defense  for  the  entire  output  of  the  different  claimants,  not  only  of 
acetate  of  lime,  but  also  of  wood  alcohol,  acetone,  and  ketone  which 
the  said  plants  were  capable  of  producing  from  July  1,  1918,  until 
December  31, 1918,  both  dates  inclusive,  but  no  claims  have  been  filed 
before  this  board  for  wood  alcohol. 

7.  The  Government's  fixed  price  was  automatically  destroyed  by 
the  cancellation  order,  and  some  of  the  chemicals,  to  wit,  acetate  of 
lime,  acetone,  and  ketone,  have  decreased  in  value,  and  for  those 
which  have  decreased  in  value,  claims  have  been  presented,  but  no 
claim  has  been  made  for  alcohol,  which  immediately  increased  in 
price.  The  above-named  claimants  are  not  alcohol  refiners,  but  are 
manufacturers  of  crude  alcohol  and  acetate  of  lime  simultaneously, 
and  have  shipped  all  of  their  crude  alcohol  manufactured  up  to 
December  14,  1918,  to  the  various  refiners  as  was  their  custom  dur- 
ing the  period  named  in  the  compulsory  order,  and  have  presented 
their  claims  to  this  board  for  the  acetate  of  lime  on  hand  as  of 
December  14,  1918.  The  chemical  auditor  for  this  board,  Mr.  John 
Hartnett,  Jr.,  has  collected  the  records  of  the  War  Industries  Board 
bearing  on  the  question  of  the  number  of  pounds  of  acetate  of  lime 
on  hand  with  each  of  the  aforesaid  claimants  as  of  December  14, 
1918,  and  from  the  records  now  in  the  possession  of  the  Board  of 
Contract  Adjustment,  ascertains  that  the  following  table  shows  the 
nimiber  of  bags  and  number  of  pounds  of  acetate  of  lime  on  hand 
with  each  claimant.  Some  of  the  claimants  have  since  December  14, 
1918,  shipped  acetate  of  lime  on.  hand  on  that  date  to  the  Melville- 
Corbett  Co.  and  to  the  Albany  Chemical  Co.,  but,  for  reasons  herein- 
after set  out,  these  various  amounts  have  been  credited  by  \is  to  the 
concern  shipping  and  deducted  from  the  concern  receiving  the 
shipment.    The  table  is  as  follows: 
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Firm. 


Address. 


Barclay  Chemical  Co 

John  hartley 

B«erston  Acetate  Co 

Thos.  Bemr  Chemical  Co 

Bovne  Citv  Chemi'<al  Co 

Bu«*khaiinon  Chemi'*al  Co 

Cadillac  Chemi'^l  Co 

Charcoal  Iron  Co.  of  America 

Clawson  Cheml<*al  Co 

Corbett  &  Stewart 

Coryville  Chemical  Co 

Croflsiey  Chemical  Co 

Camner-Di^ins  Co 

CiiaterCitv  Chemi'  al  Co 

Day  Chemical  Co 

Duck  Harbor  Lumber  &  Chemical  Co. 

East  Jordan  Chemical  Co 

Forest  Chemical  Co 

Forest  Products  Chemi'  al  Co 

Oaffney  Wood  Products  Co 

Genesee  Chemical  Co 

<lrav  Chemif*al  Co 

Heinemann  Chemi^^l  Co 

James  Manatecturing  Co 

Keeler  Chemical  Co 

Keystone  Wood  Products  Co 

Kinzua  VaUev  Chemical  Co 

Lackawanna  Chemirtil  Co 

Lament  Chemi'  al  Co 

Arthur  Leirhton  Co 

Lewis  Run  Manufacturtne  Co 

Libertv  Wood  Product*!  Co 

Luseme  Chemi'^alCo 

IfcKeen  Chemical  Co 

MaTilewood  Chemical  Co 

Karrlndale  Chemical  Co 

Maryland  Wood  Products  Co 

Milanvilie  Chemkal  Co 

Xerrltt  Chemi'  al  Co 

ICinard  Run  Chemical  Co 

Nanmn  Chemi^al  Co 

Nekton  Chemical  Co 

Nordmcnt  Chemical  Co 

Nusbanm  Chemical  Co 

Olean  Chemical  Co 

Oswayp  Chemi' al  Co 

Otto  Chemical  Co 

C.  W.  Peak 

Penn  Chemi'^al  Co 

E.  I>.  Penwarden 

Rcifler  *  Sons  (In**.) 

ElMey  T  nmber  Co , 

Russell  Chemical  Co 

Smethnort  Wood  Products  Co 

Sullivan  Chemi' al  Co 

Susrjuehanna  Chemi'  al  Co 

Tionesta  Valley  Chemi'  al  Co 

Oeo.  I.  Trevf 

O.  H.  Trey^  A  Co 

Tvler-Hall  Chemi  al  Co 

Vandalia  Chemical  C'> 

"Wisconsin  Chemi'-al  Co 

Wricht  Chemical  Co 

Wyman  Chemi'  al  Co 


WilUamsport,  Pa.. 
Mount  Alton.  Pa... 

Beerston.  N.  Y 

Detroit.  Mich 

Boyno Citv,  Mich.. 

Ol^,  N.Y 

CadiUac,  Mich 

Detroit.  Mich 

Ridpway.  Pa 

Hin?hamton,  N.  Y. 

Bradford.  Pa 

StarruccB.  Pa 

Cadillac.  Mich 

Custer  Citv,  Pa 

Westltoe.  Pa 

Lookout.  Pa 

East  Jordan.  Mich . 

Sheffield.  Pa 

Memphis,  Teon 

Bradford.  Pa 

Genesee,  Pa 

Roulette,  Pa 

Olean,  N.Y 

Kane,  Pa 

Wetmore,  Pa 

Olean.  N.Y 

WiUiamsTwrt,  Pa. . 

Olean.  N.Y 

Kane.  Pa 

Cooks  Falb.  N.  Y. . 

Bradford,  Pa 

Port  AUerany,  Pa. . 

Pittston,  Pa 

William.irort.  Pa... 
Shinhoprle,  N.  Y.. 

Bradford.  Pa 

Maryland,  N.Y... . 
Binehamton.  N.  Y. 
Shavertown,  N.Y. 

Deenlla.  Pa. 

Bradford,  Pa 

Olean,  N.V 

Pittston.  Pa 

Bradford.  Pa 

Kraron.N.Y 

Ccneville.  Pa 

Williamsport.  Pa.., 
PeakAille,N.  Y.... 

Ridrwav,  Pa 

Carley  Brook.  Pa... 

Honesdale.  Pa 

Walton.  N.Y 

RUS.SC11.  Pa 

Olean.  N.Y 

Acldalla.N.Y 

Olean,  N.Y 

...do 

Cooks  FalKN.Y.. 
Binehamton.  N.  Y. 

Hancock.  N.Y 

Olean.  N.Y 

Phelps.  Wis 

Ridrway,  Pa 

Port  Allegany,  Pa. . . 


3,114 
121 
330 
789 

3,254 
940 

3,447 

11,598 

709 

1,905 
704 


Weipht 
in  bags. 


1,475 
881 
960 
443 

1,246 
31 

3,243 

1,294 
882 

1,978 
507 
289 
325 

1,143 

1,193 
813 
226 
50A 

1,218 
406 

1,527 

2,045 
279 
837 
463 
343 
206 
5«1 
390 
706 
461 

r84 

336 
465 
637 
233 
65 
195 
300 
!&9 
11? 
317 
.368 
5^6 

2,008 
"40 
814 
564 
218 

1,40'> 
488 
880 


Lba. 
202,961 
20,471 
47,436 
107,897 
486,980 
131,630 
268,812 
1,513,341 
105,530 
299,438 
101,460 
35,291 
210, 9?8 
190,021 
156,443 
60,361 
169,900 
4,687 
604,806 
187,536 
131,581 
278,767 
70,923 
40,171 
48,750 
171,273 
108,000 
116,096 
31,275 
175,803 
123.785 
66,700 
229,074 
224,840 
39,880 
121,184 
70,168 
61,400 
30,979 
86,011 
66,435 
84,349 
69,221 
41,760 
46,066 
82,0?9 
41,500 
35,000 
10,345 
25,350 
40,600 
87,373 
15,112 
46,648 
61,068 
75,075 
303,758 
36,660 
134,466 
79,464 
3'>,512 
195,277 
73,306 
122, 189 


8.  Claims  of  the  refiners  for  acetate  of  lime  and  bafi;s  do  not  ap- 
pear in  this  opinion,  and  some  crude  manufacturers  have  been 
omitted  for  later  verification  of  the  amounts  on  hand. 

0.  In  respect  to  ha^i^s  cont'^inins:  the  ncetate  of  lime,  claimants 
differ  in  the  price  requested  to  he  assumed  by  the  Government. 
Some  have  put  in  chims  for  16  cent«  each,  some  for  20  cents  each, 
some  for  25  cents  each,  and  others  for  85  cents  each.  This  matter  is 
called   to   the  attention  of  the  Bureau  of  Aircraft  Production,  to 
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whom  this  case  will  be  referred,  in  order  that  that  bureau  may  be 
apprised  of  the  difference  in  the  claims.  It  is  to  be.  noted,  of 
course,  that  the  bags  are  a  part  of  the  Government's  property,  and 
in  settlement  this  shoidd  be  taken  into  account. 

DECISION. 

1.  The  action  of  the  President  in  placing  with  the  various  com- 
panies the  compulsory  orders  for  their  entire  output  was  based  upon 
section  120  of  the  act  of  Congress  approved  June  30,  1916  (39  Stat., 
213).  Under  the  terms  of  said  compulsory  orders  the  War  Indus- 
tries Board  was  authorized  and  empowered  to  accept  delivery  of 
said  products  or  material,  to  take  possession  of  or  to  direct  delivery 
thereof  for  the  purposes  of  national  security  and  defense  by  waiver 
or  otherwise,  and  upon  such  terms  and  conditions  as  it  might  deem 
necessary. 

2.  We  are  of  the  opinion  that  the  Government  is  obUgated  to  take 
and  pay  for  these  products  at  the  prices  fixed  by  the  War  Depart- 
ment Board  of  Appraisers,  and  that  settlement  should  be  made 
therefor  as  of  the  time  of  the  termination  of  the  compulsory  order, 
to  wit,  7  o'clock  p.  m.,  December  14,  1918.  The  proper  disposition 
of  this  property  belonging  to  the  Government,  so  as  to  recoup  for 
the  Government  the  largest  amount  possible,  is  a  question  worthy 
of  serious  consideration  by  the  representatives  of  the  Government. 
An  expert  for  the  E.  I.  DuPonl  de  Nemours  Co.,  in  testifying  be- 
fore the  Board,  gave  as  his  opinion  that  the  price  of  acetate  of  lime 
would,  in  the  near  future,  appreciate  considerably,  and  before  any 
disposition  of  the  property  by  the  Government  it  is  recommended 
that  said  expert,  Mr.  Charles  T.  Clark,  of  Bay  City,  Mich.,  be  con- 
sulted. 

3.  The  right  of  the  Government  to  recoupment  on  account  of  the 
increase  in  the  value  of  alcohol  will  be  considered  in  the  cases  in 
which  the  refiners,  to  whom  the  alcohol  has  been  shipped  by  the  pro- 
ducers, are  asking  to  be  reimbursed  for  acetate  of  hme. 

4.  As  before  indicated  in  this  opinion,  the  claims  for  the  bags 
vary  in  the  different  cases,  but  the  Board  is  of  the  opinion  that  the 
different  claimants  should  be  compensated  for  said  bags  at  the 
actual  price  paid  by  each  claimant. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  426. 

In  re  MATTBB  OF  THB  CLAIM  OF  AMEBICAN  STANDABD  lOBTAL  PKOD- 

VCTS  COBPOBATIOK. 

CONTRACTS,  ORAL— FULL  PEBFOKMANCE  OF.— In  a  claim  axisliic  nndez 
fhe  act  ol  Marcli  2,  1919,  where  claimant  entered  Into  an  oral  contract  with  the 
Government  to  manufacture  certain  articles  on  a  definite  basis,  which  are  deliv- 
ered to  and  accepted  by  the  Government,  the  claimant  is  entitled  to  compensation 
for  services  at  a  rate  not  in  excess  of  the  maximum  of  prices  prevalent  at  that  time 
in  the  vicinity  of  claimant's  plant,  plus  the  cost  of  material  used.  (Cases  164  and 
427  these  decisions  cited.) 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  imder  Purchase,  Storage,  and  Traffic 
Division,  Supply  Circular  No.  17,  for  $1,468.26,  alleged  to  be  due  to 
the  American  Standard  Metal  Products  Corporation  of  Bordentown, 
N.  J.,  and  25  Broad  Street,  New  York,  upon  an  order  for  gauges 
given  by  Maj.  Willis  D.  Ballard,  Ordnance  Department,  United 
States  Army,  for  use  in  connection  with  the  inspection  of  rifle  butts 
being  produced  by  the  Wood  Art  Machine  Co. 

2.  Maj.  Ballard  was  assigned  as  senior  inspector  at  the  plant  of 
the  Wood  Art  Machine  Co.,  and  being  unable  to  procure  the  neces- 
sary gauges  from  the  Inspeption  Division  of  the  Ordnance  Depart- 
ment, he  consulted  the  Philadelphia  District  Ordnance  Office  and  ob- 
tained authority  for  arranging  for  the  procurement  of  these  gauges. 

3.  On  or  about  August  14,  1918,  Maj.  Ballard  ordered  certain 
gauges  of  this  claimant,  and  subsequently  agreed  that  compensation 
therefor  would  be  computed  on  the  basis  of  time  and  labor  expended. 

4.  On  or  about  October  4,  1918,  Maj.  Ballard  furnished  the  neces- 
sary drawings  and  specifications  to  the  claimant  and  ordered  it  to 
produce  certain  gauges. 

5.  Under  date  of  October  4  Maj.  Ballard  wrote  to  the  claimant 
confirming  the  oral  order  given  as  above  and  stated: 

*' These  gauges  are  for  the  United  States  Government  and  are 
being  ordered  upon  request  from  the  gauge  section  in  Washington 
to  the  writer,  who  is  Army  inspector  at  the  Wood  Art  Machine  Co. 
The  Wood  Art  Machine  Co.  will,  however,  send  you  a  confirmatory 
order  for  the  gauges  and  payment  will  probably  come  from  them,  as 
the  Government  has  agreed  to  reimburse  them  for  the  gauges  if  they 
secure  same,  owing  to  the  fact  that  the  work  for  which  these  are 
wanted  is  very  much  needed  and  by  placing  these  orders  in  this 
manner  it  is  thought  that  we  can  get  a  quicker  delivery  than  by  wait- 
ing for  the  gauge  section  in  Washington  to  have  them  made  up  and 
sent  on." 
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6.  There  is  other  evidence  indicating  that  in  order  to  facilitate  the 
procurement  of  these  gauges  and  to  avoid  the  necessity  of  issuing 
several  procurement  orders  therefor,  it  was  intended  to  place  an  order 
for  these  and  other  gauges  with  the  Wood  Art  Machine  Co.  upon  an 
\mderstanding  that  the  actual  procurement  of  the  gauges  would  be 
accompUshed  by  Maj.  Ballard.  Under  this  plan  the  payment  for 
the  gauges  would  have  been  made  by  the  Wood  Art  Machine  Co.  and 
they  would  in  turn  have  been  reimbursed  by  the  Ordnance  Depart- 

!  ment. 

i  7.  A  careful  examination  of  the  records  and  files  of  the  Ordnance 

Department  and  of  the  witnesses  in  the  case  discloses  that  while  it  was 
the  intention  of  the  Government  at  one  time  to  proceed  as  indicated 
above,  no  procurement  order  was  actually  issued  to  the  Wood  Art 
Machine  Co.  Evidence  in  confirmation  of  the  fact  that  the  Wood 
Art  Machine  Co.  has  not  been  paid  nor  has  it  filed  a  claim  on  account 
of  these  gauges  against  the  Government  is  furnished  in  a  statement 
of  the  Philadelphia  District  Claims  Board  to  this  Board:  *' Exami- 
nation of  the  claim  indicates  that  they  had  not  included  any  of  the 
claims  for  gauges  mentioned  in  cover  letter.*' 

8.  The  only  written  evidence  of  the  terms  of  this  order  is  con- 
tained in  Maj.  Ballard's  letter  of  October  4,  1918,  and  it  is  to  be 
noted  that  this  letter  does  nat  specify  the  price  to  be  paid  for  this 
work.  Maj.  Ballard  has  testified  that  the  gauges  ordered  of  this 
claimant  are  of  the  same  or  of  similar  character  to  those  procured 
from  the  Lehigh  Machine  Co.,  Case  No.  .164. 

DECISION. 

1.  During  the  month  of  August,  1918,  the  Government  entered  into 
a  verbal  agreement  with  the  present  claimant  for  the  manufacture 
of  certain  gauges  upon  a  definite  basis  as  outlined  above.  The  gauges 
so  manufactured  by  the  claimant  were  delivered  to  and  accepted  by 
the  Government. 

2.  The  claimant  asks  for  compensation  for  960  hours  of  labor  on 
the  basis  of  $1.60  an  hour  plus  the  cost  of  material.  There  is  noth- 
ing in  the  record  forwarded  to  this  Board  to  indicate  that  the  Gov- 
ernment agreed  to  pay  on  this  basis,  and  in  the  absence  of  such  evi- 
dence it  is  the  opinion  of  this  Board  that  the  claimant  is  entitled  to 
compensation  at  a  rate  not  in  excess  of  $1.35  per  hour,  the  maximum 
of  prices  prevalent  at  that  time  and  in  the  vicinity  of  the  claimant's 
plant,  for  like  service  (Cases  Nos,  164,  427,  these  decisions)  plus 
the  cost  of  the  material  used  in  the  manufacture  of  the  gauges. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair 
banks,  and  Lieut.  Col.  Malone  concurring. 


Case  No.  48. 

In  re  CONTRACT  OF  OREGON  CITT  MANTJFACTTTBmG  CO. 

APPLICATION  OF  UNIFORM  RTTLSS  ESTABLISHED  FOR  SETTLEMENT  OF 
CLAIMS  ARISING  FROM  CANCELLATION  OF  PROPERLY  EXECUTED 
CONTRACTS— REVIEW  BT  WAR  DEPARTMENT  BOARD  OF  CONTRACT 
ADJUSTMENT  OF  AWARD  OF  BOARD  OF  REVIEW.— Where  the  Director 
of  the  Purchase,  Storage,  and  Traffic  Division  of  the  War  Department  has  estab- 
lished certain  mles  for  settlement  of  a  certain  class  of  claims  against  the  Govern- 
ment in  a  certain  zone  on  a  uniform  basis  which  claims  arise  from  cancellation 
of  properly  executed  contracts,  and  an  award  is  made  by  a  board  of  review  to  a 
claimant  of  that  class  on  that  basis,  the  War  Department  Board  of  Contract  Adjust- 
ment, acting  under  G.  O.  103,  W.  D.,  1918,  will  sustain  such  award,  where  the 
evidence  does  not  disclose  any  peculiar  circumstances  indicating  that  the  claim- 
ant is  entitled  a  more  liberal  settlement  of  his  claim  than  ether  contractors  in  the 
same  zone  with  similar  claims. 

Lieut.  Col.  Carruth,  writing  the  opinion  of  the  Board. 

STATEMENT  OP  FACTS. 

The  Board  finds  the  following  to  be  the  facts  r 

1.  This  claim  is  filed  under  the  provisions  of  War  Department 
General  Order  103.  The  dispute  arises  over  settlement  for  damages 
claimed  to  have  been  sustained  by  claimant  by  reason  of  the  can- 
cellation of  a  regularly  executed  contract  (No.  9360). 

2.  On  July  10,  1918,  the  Oregon  City  Manufacturing  Co.  of  Ore- 
gon, claimant  herein,  entered  into  a  contract  (9360)  with  C.  G. 
Bailey,  lieutenant  colonel,  Q.  M.  C,  U.  S.  A.,  Fort  Mason,  San  Fran- 
cisco, Calif.,  for  the  manufacture  of  30,000  overcoats  at  $1.97  each, 
the  Government  to  furnish  all  materials  except  labels  and  tickets,  de- 
livery to  b^gin  September  7,  1918,  and  continue  imtil  February  10, 
1919.  This  contract  was  suspended  by  Government's  authorized  agent 
November  21,  1918,  at  which  time  there  had  been  15,349  overcoats 
delivered,  and  the  number  yet  to  be  deUvered  was  14,651.  It  is  for 
damages  alleged  to  have  been  sustained  by  the  cancellation  of  said 
contract  that  claimant  has  filed  its  claim  for  $7,092.65,  which  is 
itemized  as  follows: 

Bond  $120,  as  per  certified  bill  attached — one-half  of  same $60. 00 

Shipping  departmen  t  services  as  per  certified  statement  attached . .      201. 10 
Vellum  labels,  as  per  certified  copy  of  invoices  from  Oregon  City 
Enterprise: 

Sept.  18 $35.35 

Aug.  24 4.70 

40.05 
One-half  of  same 20.02 
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Size  tickets,  as  per  certified  copy  of  invoice  from  Keller  Printing 
Co.,  129.25— one-half  of  same 114.63 

Piece  time  cards,  as  per  certified  copy  of  invoice  from  Oregon  City 
Enterprise,  $31.25 — one-half  of  same 15. 62 

Garment  factory  overhead,  as  per  certified  statement  attached 3, 876.  75 

Garment  factory  pay  roll,  as  per  certified  statement  attached 2. 904. 53 

Total 7,092.65 

3.  Upon  cancellation  of  the  contract  in  question,  Government's 
agent;  Maj.  Gerstie;  zone  supply  officer  of  San  Francisco,  Calif.,  re- 
quested claimant  to  file  with  him  any  claim  it  might  have  had  by 
reason  of  the  cancellation  of  this  contract.  Under  date  of  January  7, 
1919,  claimant  presented  claim  for  the  sum  of  $7,092.65.  In  the 
meantime  zone  supply  officer  had  received  instructions  from  the  Di- 
rector of  Purchase,  Storage,  and  Traffic,  Washington,  to  negotiate 
settlement  with  contractors  filing  claims  of  this  character  upon  a  uni- 
form basis  as  set  out  in  letter  of  instructions.  Acting  upon  these  in- 
structions, Maj.  Gerstie  wrote  claimant  under  date  of  January  27, 
1919,  in  part  as  follows: 

"1.  A  uniform  basis  for  terminating  clothing  contracts  has  been 
received  from  the  Director  of  Purchase,  under  which  all  such  con- 
tracts are  settled  on*  the  basis  of  an  allowance  for  overhead,  and  an 
allowance  for  material  (which  in  your  case  is  only  labels  and  tickets), 
and  for  special  equipment  and  facilities  obtained  by  the  contractor 
for  the  purpose  of  carrying  out  the  particular  contract  which  is  to 
be  terminated.    *    *    * 

*'3.  All  of  these  items  must  be  supported  by  proper  vouchers. 
Your  attention  is  particularly  called  to  the  fact  that  adjustment  will 
be  ^owed  only  on  such  equipment  and  faciUties  that  were  specially 
bought  for  this  particular  contract.  No  adjustment  will  be  made  on 
facihties  that  were  owned  by  you  prior  to  the  making  of  this  par- 
ticular contract. 

"4.  The  above  basis  of  settlement  for  special  equipment  and  fa- 
cilities is  submitted  to  you,  but  it  is  noted  from  the  statement  of 
damages  inclosed  with  your  letter  of  January  7,  1919,  that  in  this 
connection  you  have  no  claim. 

^'5.  As  stated  in  para^aph  1  of  this  letter,  in  addition  to  the  al- 
lowance for  special  facihties  and  equipment,  you  will  be  allowed  a 
certain  sum  per  unit  for  each  garment  that  is  not  to  be  delivered, 
which  sum  is  based  on  overhead  charge.  The  basis  received  from  the 
Director  of  Purchase  as  appUcable  to  all  zones  fixes  certain  amounts 
for  each  unit,  but  the  Board  of  Review  of  this  zone  recognized  that 
a  differential  exists  between  the  cost  of  doing  business  in  this  zone 
and  in  the  eastern  zones,  and  has  increased  the  allowance  propor- 
tionately. 

"6.  Under  this  plan  you  will  be  allowed  18  cents  per  unit,  which 
figure  is  very  much  in  excess  of  the  allowance  granted  to  manufac- 
turers in  other  zones. 

*'7.  The  allowance  for  labels  and  tickets  purchased  but  not  used 
is  99  per  cent  of  their  cost  to  you. 

"8.  From  the  above  you  will  note  that  your  claim  will  consist  of 
the  following: 

*'  (a)  18  cents  per  garment  as  overhead  on  midellvered  portion  of 
contract; 
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''(5)  Claim  for  special  facilities  and  equipment,  if  any; 

"  (c)  99  per  cent  of  cost  price  to  you  of  unused  labels  and  tickets. 

'^  9.  The  above  basis  does  not  contemplate  actual  cost  for  labor  and 
material  expended  by  you  for  packing  and  shipping  Government- 
owned  materials  and  findings  wnich  were  not  required  for  the  por- 
tion of  the  contract  which  was  completed.  You  may  submit  a  sep- 
arate claim  for  this  which  will  be  submitted  to  the  Board  of  Review 
for  action. 

'UO.  Please  submit  your  claim  on  the  above  basis  as  soon  as  pos- 
sible, as  we  have  no  authority  to  vary  the  method  of  settle- 
ment."   *    *    * 

4.  Claimant's  reply,  under  date  of  January  24,  to  this  communica- 
tion reads  in  part  as  follows: 

"Referring  to  your  letter  of  January  24,  Ref.  421. 2-P  regarding 
plan  for  terminating  contract  9360,  we  have  been  giving  carenil  con- 
sideration to  your  plan  and  regret  we  can  not  see  our  way  clear  to 
accept  it  for  the  reason  the  loss  involved  is  entirely  too  heavy.  We 
therefore  request  you  to  submit  our  claim  as  filed,  Jisinuary  7,  1919,  to 
the  Director  of  Purchase  at  Washington,  as  suggested  in  the  closing 
paragraph  of  your  letter." 

The  claim  was  referred  to  the  Board  of  Review,  zone  13,  San  Fran- 
cisco, Calif.,  which  board  after  an  exhaustive  analysis  of  the  condi- 
tions surrounding  the  claim  and  careful  deliberation  adopted  the 
imiform  basis  for  the  settlement  of  overcoat  contracts  as  outlined  by 
the  Director  of  Purchase,  Storage,  and  Traflic,  changing  the  unit 
basis  of  settlement  so  as  to  make  the  same  in  accord  with  the  manu- 
facturing conditions  prevailing  in  this  district,  which  were  somewhat 
different  from  those  in  eastern  points. 

Under  the  uniform  basis  of  settlement  the  Board  adopted  a  basis 
of  18  cents  per  unit  on  each  overcoat  imdelivered  under  the  contract. 
The  Board  entered  its  findings  as  follows: 

"In  the  opinion  of  the  Board  of  Review,  contractor  was  to  be 
allowed  18  cents  per  garment  for  14,651  overcoats  undelivered  on  the 
contract,  or  $2,637.18  plus  99  per  cent  of  the  cost  of  unused  labels 
and  tickets." 

Acting  upon  the  request  of  claimant,  the  claim  with  all  papers 
attached  was  filed  with  the  Board  of  Contract  Adjustment. 

Claimant  contends  that  the  basis  of  settlement  as  outlined  by 
Purchase,  Storage,  and  Traffic,  with  slight  modification  applied  to  it 
by  the  zone  supply  officer  and  approved  by  the  Board  of  Review, 
zone  13,  San  Francisco,  would  not  be  just  in  its  case,  since,  as  it 
claims,  certain  peculiar  circumstances  surrounded  its  plant.  How- 
ever, a  careful  investigation  of  this  plant  and  the  circumstances  sur- 
roimding  it,  by  a  special  investigating  officer  from  this  Board,  has 
failed  to  disclose  wherein  this  claimant  is  entitled  to  a  more  liberal 
adjustment  of  its  claim  than  other  contractors  in  the  same  zone  with 
similar  claims. 

106564^20 1 


212  DEOISIONS  BOABD  OF  GONTRAOT  ADJUSTICEHT. 

DEOIBION. 

1.  In  its  decision  the  Board  will  deal  principally  with  the  points 
of  difference  between  claimant  and  the  Board  of  Review,  zone  13, 
San  Francisco,  Calif.  The  Board  will  consider  each  item  in  claim- 
ant's statement  for  damages  separately. 

Iteml.  Bond — 1120^  as  per  certified  bill  attached — one-half  of  same..  9(M).  00 

The  bond  on  this  contract  was  for  $12,000.  The  United  States 
Fidelity  &  Guarantee  Co.  was  the  sm'ety.  Claimant  has  not  at- 
tempted to  secure  a  rebate  of  $60  from  the  surety  company,  which  it 
is  believed  could  be  obtained,  and  it  is  the  opinion  of  this  Board  it 
should  not  be  allowed. 

Item  2.  Shipping  department  services  $201.10,  as  per  certified 
statement.  This  item  is  found  to  be  excessive.  The  following  item- 
ized statement  should  be  the  proper  allowance  under  this  item. 

Liabor  reehipping,  IShonra,  ®  40  cents $7.20 

Cartage  in,  6  loads,  ®  90  cents 6.40 

Cartage  out,  6  loads,  @  90  cents 5. 40 


f 


Total 18.00 

This  expense  of  $18  was  properly  incurred,  caused  by  the  cancella* 
tion  of  this  contract,  and  should  be  allowed. 

Item  3.  Vellum  labels,  as  per  certified  copy  of  invoices  from  Or^on 
City  Enterprise: 

Sept.  18 136.36 

Aug.  24 4.70 

40.06 

One-half  of  same |20. 02 

Item  4.  Size  tickets,  as  per  certified  copy  of  invoice  from  Keller  Print- 

ingCo.,  $29. 26— one-half  of  same 14. 63 

Item  6.  Piece  time  cards,  as  per  certified  copy  of  invoice  from  Oregon 

City  Enterprise,  $31.26— one-half  of  same 16. 62 

Items  3,  4,  and  5  were  expenses  necessarily  incurred  on  this  par- 
ticular contract  and  should  be  allowed.  Claimant  expresses  a 
willingness  to  accept  the  figure  of  99  per  cent  salvage  offered  for 
these  items. 

Item  6.  Gannent  factory  overhead $3,876.76 

This  item  is  believed  to  be  an  excessive  charge  against  this  contract, 
being  80  per  cent  of  the  entire  garment  f actoiy  overhead  for  a  period 
of  two  and  one-third  months,  from  November  21,  1918,  to  February 
1,  1919.  Maj.  Williams,  the  Board's  special  investigating  officer,  re- 
ports as  follows  on  this  item: 

«♦  «  ♦  Goin^  over  these  figures  very  carefully  with  Mr.  Jacobs, 
president,  he  stated  that  the  factory  was  practically  idle  during  this 
entire  period,  but  the  records  show  that  from  November  22  to  Febru- 
ary 1  tniB  factory  made  530  dozen  shirts  for  civilian  use;  83^^  dozen 
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bath  robes;  95^^\  dozen  mackinaws,  and  a  number  of  suits  and  over- 
coats to  be  used  as  samples  by  the  sales  force.  I  also  ascertained  that 
this  concern  had  a  contract  for  650  dozen  shirts  for  the  Spruce  Divi- 
sion,  and  that  on  the  signing  of  the  armistice  there  were  333  dozen  yet 
to  be  delivered  at  various  prices,  and  that  they  accepted  the  cancella- 
tion of  balance  at  from  10  per  cent  to  16  per  cent  of  contract  price, 
receiving  three  checks,  one  for  $568.67,  one  for  $1,236,  and  one  for 
$487,577' 

In  view  of  this  report  on  the  part  of  the  Board's  investigating  offi- 
cer, the  Board  is  of  the  opinion  that  the  amount  is  excessive  and  that 
the  basis  of  settlement  for  this  item  should  be  upon  the  figures  of  the 
Board  of  Review^  zone  13. 

Item  7.  "Garment  pay  roll  as  per  certified  statement  attached — 
$2,904.53 — appears  excessive  in  view  of  the  investigation  and  findings 
of  Maj.  Williams,  the  Board's  investigating  officer.  His  report  is  as 
follows: 

"All  these  employees  have  been  with  the  Oregon  City  Manufactur- 
ing Co.  for  from  four  to  seven  years,  and  all  are  still  employed  with 
the  exception  of  Mrs.  Fairchild,  who  was  receiving  $79  per  month 
but  who  nas  since  resigned  and  married.  Mr.  Jacobs  stated  that  the 
reason  that  these  employees  were  not  laid  off  was  because  he  was 
afraid  of  losing  their  services,  as  he  claims  that  it  is  exceedingly  diffi- 
cult to  secure  labor  of  this  land.  There  are,  however,  but  very  few 
farment  factories  or  woolen  factories  in  this  locality,  the  largest 
eing  Naustadter  Bros.,  of  Portland,  Ch*eg.,  but  I  am  certain  that  this 
concern  would  not  attempt  to  take  away  labor  from  this  particidar 
plant,  as  at  that  time  they  were  in  practically  the  same  situation.'' 

The  Board  is  of  the  opinion  that  this  item  should  not  be  allowed. 
Maj.  Williams,  in  concluding  his  report,  simis  up  as  follows: 

"From  a  careful  study  of  the  situation  I  am  of  the  opinion  that 
there  are  no  exceptional  circimistances  surroimding  this  case,  and  am 
of  the  further  opmion  that  the  offer  of  18  cents  per  garment  for  the 
14,651  overcoats  yet  to  be  delivered  is  a  fair  and  reasonable  settlement 
and  just  compensation  for  the  cancellation  of  the  contract.  Mr. 
Jacobs,  president,  could  advance  no  argument  to  justify  his  claim  6f 
charging  80  per  cent  of  the  garment  factory  overhead  for  two  and 
one-third  months,  or  for  the  80  per  cent  of  the  salaries  of  the  superin- 
tendent and  manager  and  employees  for  two  and  one-third  months 
as  against  this  particular  contract,  merely  stating  '  that  it  was  his 
estimate  of  what  he  considered  fair.'" 

2.  The  Board  is  therefore  of  the  opinion  that,  in  view  of  all  of  the 
facts  that  have  been  disclosed  in  connection  with  this  claim  and  the 
lack  of  evidence  to  support  claimant's  contention  that  it  is  entitled  to 
the  amount  set  out  in  its  claim,  the  Board  of  Review,  zone  13,  San 
Francisco,  Calif.,  should  be  sustained  in  its  award  of  18  cents  per 
garment,  or  $2,637.18  plus  item  2  of  $18,  and  the  salvage  items  3,  4, 
and  5  of  $20.02,  $14.63,  and  $15.62, respectively,  or  a  total  of  $2,705.45. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton,  concurring. 


Case  No.  378. 

In  re  MATTXB  OF  CLAIM  OF  THE  COLUMBIA  BAELWAT,  QAS  k  XLBCTBIC 

COMPANT— POWEB  TBANSMISSION  UNX. 

COKTBACTS—OBAL— CLAIMANT  HELD  HABMLBSS  FBOM  LOSS  THEBE- 
TJNDEB  TJNDEB  ACT  OF  MABCH  2,  1919.— Where  a  claimant  in  good  faith 
places  a  flrm  order  to  porcliase  materials  for  nse  in  fulfilling  an  oral  contract 
with  the  Government  which  is  thereafter  canceled  before  completion,  and  by 
reason  thereof,  files  a  claim  under  the  act  of  March  2,  1919,  the  Qovemment 
will  hold  him  harmless  from  loss  sustained  on  the  material  so  purchased. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  under  Purchase;  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  for  $30,939.80  alleged  to  be  due  the 
claimant  on  account  of  an  oral  agreement  with  the  Government  for 
furnishing  electrical  energy  at  North  Camp  Jackson,  S.  C. 

2.  On  or  about  September  14,  1918,  at  a  conference  attended  by 
Lieut.  Col.  William  Cooper,  Quartermaster  Corps,  the  officer  in 
charge  of  construction  at  North  Camp  Jackson,  Maj.  W.  H.  Crunden> 
assistant  camp  quartermaster  and  others  representing  the  Govern- 
ment, and  Mr.  V.  S.  Wright,  general  manager  of  the  claimant  com- 
pany and  others  representing  the  claimant,  the  Government  directed 
the  claimant  to  construct  a  twelve-mile  power  transmission  line  to 
connect  its  power  plant  with  North  Camp  Jackson,  for  the  purpose 
of  furnishing  such  electrical  energy  as  might  be  required  at  the 
camp.  This  action  was  approved  and  confirmed  by  the  Chief  of 
the  Construction  Division  of  the  Army  by  whose  direction  a  contract 
to  cover  the  arrangement  was  prepared  in  Washington  and  for" 
warded  to  the  constructing  quartermaster  at  North  Camp  Jackson* 
This  contract  provided  that  this  claimant  would  furnish  such  elec- 
trical energy  as  might  be  required  at  North  Camp  Jackson  for  the 
period  ending  June  30,  1919,  the  end  of  the  fiscal  year,  and  that  it 
might  be  renewed  at  the  option  of  the  Government  for  yearly  periods 
**as  often  as  the  needs  of  the  public  service  may  require,  so  as  to  give 
the  United  States  continual  service.'' 

3.  Immediately  thereafter  the  claimant  placed  orders  for  the  ma- 
terial necessary  for  the  construction  of  this  power  transmission  line, 
and  on  or  about  October  1,  1918,  commenced  construction.     Under 
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date  of  vSeptember  23,  1918,  the  claiinant  placed  its  written  order 
(No.  2829)  with  the  American  Electrical  Works,  233  Broadway, 
New  York,  for  '*29  miles  of  2/0  seven  strand  copper  wire  at  $0,295 
per  pomid.*'  This  order  bears  the  inscription,  **This  wire  is  needed 
for  construction  of  transmission  line  to  addition  of  Camp  Jackson. " 
On  September  28,  1918,  the  American  Electrical  Co.  acknowledged 
receipt  of  the  above  order  in  the  following  language:  '*Beg  to 
acknowledge  your  order  No.  2829  and  2930  for  copper  wire." 

4.  The  item  of  the  petitioner's  claim  covering  the  above  reads  as 
follows: 

**  Order  No.  2829,  Sept.  23d,  American  Electrical  Works,  Phil- 
lipsdide,  R.  I.,  29  miles  2/0-7  strand  copper  wire  at  $0.29i  per  lb. 
—2,165  pounds  per  mile— 62,785  lbs.  to  29  miles,  $18,521.57". 

5.  The  petitioner's  statement  of  claim  includes  $4,916.46  for  labor 
actually  expended  in  the  construction  of  the  power  line  and  $12,481.23 
on  account  of  construction  materials  in  addition  to  the  29  miles  of 
copper  wire.  Upon  the  hearing  the  claimhnt  agreed  to  waive  the 
claims  for  labor  expended  and  for  all  material  ordered  rather  than 
for  the  29  miles  of  copper  wire. 

6.  Mr.  Wright  testified  that  Col.  Cooper  materially  assisted  the 
claimant  by  obtaining  priority  certificates  and  in  otherwise  effecting 
prompt  delivery  of  materials  ordered.  By  direction  of  the  Chief  of 
the  Construction  Division,  the  privilege  of  running  this  power  line 
along  the  right  of  way  of  the  Seaboard  Air  line  was  obtained  for 
the  claimant  by  the  Government  and  the  work  was  completed  for 
several  miles  prior  to  November  13,  1918,  when  the  Grovemment 
ordered  the  construction  of  the  line  stopped. 

DECISION. 

1.  An  agreement  was  entered  into  on  or  about  September  13,  1918, 
under  which  the  Government  agreed  to  buy  from  the  claimant  all  the 
electrical  energy  required  at  North  Camp  Jackson  so  long  as  such  elec- 
trical energy  might  be  needed  at  that  camp  and  was  satisfactorily 
furnished  by  the  claimant.  This  agreement  contemplated  the  con- 
struction of  a  12-mile  power  transmission  line  and  the  company 
was  directed  to  immediately  start  work. 

2.  The  claimant  accordingly  placed  orders  for  the  matenaJ  neces- 
sary to  construct  this  power  transmission  line  and  commenced  con- 
struction on  or  about  October  1, 1918.  On  November  13, 1918,  claim- 
ant was  instructed  to  stop  work  on  the  project. 

3.  Upon  the  hearing  the  claimant  stated  that  it  could  use  most  of 
the  material  so  ordered  and  would  withdraw  its  claim  on  account 
thereof,  except  as  to  29  miles  of  copper  wire  for  which  it  had  no  use. 
The  American   Electrical   Works,   from  whom    this   material   was 
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ordered,  are  unwilling  to  release  the  claimant  of  its  obligation  to 
take  this  wire  which,  it  claims,  was  manufactured  by  it  expressly  for 
the  claimant's  order,  and  if  not  delivered  to  the  claimant  it  will  be 
necessary  to  melt  and  remanufacture  the  copper,  as  there  is  now  no 
demand  for  that  type  of  wire.  The  wire  company  is  willing  to  settle 
only  on  a  basis  of  the  present  scrap  value  of  the  wire,  on  account 
of  which  it  has  offered  to  allow  U  cents  a  pound.  To  accept  this 
offer  would  involve  a  loss  of  18^  cents  per  pound  or  $11,615.22. 
In  view  of  the  testimony  of  the  general  manager  and  electrical  en- 
gineer of  the  claimant  that  there  is  a  large  demand  in  the  market  at 
the  present  time  for  all  types  of  copper  wire,  it  is  thought  that  sale  of 
this  wire  might  be  effected  if  a  proper  effort  was  made  by  the  sales 
organization  of  the  American  Electrical  Works. 

It  is  the  opinion  of  the  Board  that  the  present  claimant  should, 
be  held  harmless  from  loss  arising  from  the  order  placed  b}^  it  with 
the  American  Electrical  Works  for  29  miles  of  copper  wire.  Every 
possible  effort  should  be  made,  however,  to  reduce  the  amount  of  its 
prospective  loss.  The  claimant  is,  therefore,  directed  to  negotiate 
a  settlement  of  the  claim  of  the  American  Electrical  Works,  subject 
to  the  approval  of  the  Director*  of  Sales,  Purchase,  Storage,  and 
Traffic  Division,  General  Staff.  The  amount  paid  by  the  claimant 
to  the  American  Electrical  Works  under  the  settlement  agreement 
so  made  and  approved  wall  be  reimbursed  to  the  claimant  by  the 
Government  under  this  decision. 

DisposrnoN. 

1.  This  decision  is  transmitted  to  the  Chief  of  the  Construction 
Division  for  settlement  in  accordance  with  the  procedure  outlined 
in  the  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  Supply 
Circular  No.  17,  revised  March  26,  1919,  upon  presentation  to  it  by 
the  claimant  of  evidence  of  a  settlement  of  the  claim  of  the  American 
Electrical  Works  against  the  claimant  on  account  of  the  order  for 
29  miles  of  copper  wire,  such  settlement  having  been  first  a4)proved 
by  the  Director  of  Sales  as  provided  in  the  witliin  decision. 

2.  A  copy  of  this  decision  is  transmitted  to  the  Director  of  Sales, 
Purchase,  Storage,  and  Traffic  Division,  General  Staff,  for  his 
information. 

Col.  Garnett,  Col.  Boggs,  Lieut.  Col.  Carnith,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Malone  concurring. 


Case  No.  200. 

In  re  MATTXB  OF  CONTRACT  OF  THOMAS  F.  MEBHAN  k  SON  (INC.). 

CONTRACTS,  FORMAL— FRATTD  AND  COLLUSION.— Where  a  formal  contract 
is  entered  Into  between  the  Oovemment  and  a  successfnl  competitive  bidder 
to  do  certain  work  and  fnznish  certain  materials,  and  no  charges  of  fraud  or  collu- 
sion have  been  made,  and  even  though  there  is  some  evidence  that  the  prices 
stipulated  were  high,  the  War  Department  Board  of  Contract  Adjustment  will 
authorize  settlement  by  payment  to  the  contractor  of  the  compensation  provided 
for  by  the  contract,  where  the  contractor  has  performed  the  work  in  accordance 
with  the  contract  and  complied  with  all  its  terms. 


Col.  Garnett,  writing  the  opinion  of  the  Board, 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Under  date  of  October  30,  1918,  the  Shipping  Control  Com- 
mittee sent  out  a  Circular  M.  &  R.  Schedule  No.  240,  calling  for 
proposals  for  repairs  to  the  tug  BosweU.  This  circular  required 
bidders  to  state  the  lowest  number  of  days  in  which  they  would 
accomplish  the  work  specified  therein,  working  continuously  seven 
days  and  nights  per  week  without  reference  to  Sunday  and  holidays, 
and  stating  that  the  time  of  the  completion  of  the  work  would  be 
a  determining  factor  in  making  the  award,  and  containing  also  the 
following: 

''Award  for  the  foregoing  will  be  made  only  with  the  distinct  im- 
derstanding  that  the  successful  bidder  shall  guarantee  to  complete 
the  said  work  within  the  time  specified  in  his  proposal,  and  that  for 
each  and  every  calendar  day  or  fraction  thereof  tne  work  is  delayed 
beyond  date  specified  in  said  contract,  the  following  shall  be  agreed 
upon  as  liquidated  damages: 

''Daily  charter  cost  of  ship  to  the  Government,  fuel,  water  and 
running  supplies  consumed,  wages  of  crew,  if  not  included  in  charter 
cost,  and  any  other  financial  loss  resulting  to  the  United  States 
through  such  delay. 

"The  above  mentioned  liquidated  damages  shall  not  apply  to 
delays  due  to  act  of  God,  or  for  the  convenience  of  the  Government 
duly  authorized  in  writing. 

''Any  modification  of  the  above  by  the  bidder  shall  justify  re- 
jection of  his  proposal." 

This  circular  was  sent  to  seven  different  contractors  and  in  re- 
sponse thereto  only  two  bids  were  received,  one  being  the  bid  of 
the  petitioner,  which  was  lower  in  price  that  the  other  bid,  and 
the  petitioner  agreed  to  complete  the  work  in  two  days'  less  time. 

2.  Thereafter,  on  the  31st  day  of  October,  petitioner  entered  into 
a  formal  contract.  No.  172,  with  William  L.  MacQuillan,  Captain 
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Q.  M.  C,  whereby  the  claimant  agreed  to  complete  the  work,  dated 
October  31,  1918,  under  which  contractor  obligated  himself  as  fol- 
lows: 

''1.  That  the  contractor  shall  furnish  the  materials  and  services 
for  the  construction  work  specified  beloW,  at  the  place  or  places  indi- 
cated therefor,  commencing  on  or  before  the  1st  day  of  November, 
1918,  canying  the  work  forward  with  reasonable  dispatch  and  com- 
pleting the  same  November  4,  1918,  all  in  the  manner  and  at  the 
rates  or  prices  (unit  prices  or  total  sum,  or  both,  and  in  accordance 
with  article  6  hereof),  as  follows:  Furnish  all  necessary  labor, 
material,  equipment  and  repair  the  tug  BosweU,  in  accordance  with 
specifications  as  contained  in  circular  advertisement,  M.  &  R.  schedule 
240,  hereto  attached  dated  October  30,  1918,  all  of  the  terms  and 
conditions  of  which  are  hereby  made  a  part  of  this  agreement  as 
fully  as  if  written  herein,  with  the  exception  of  clauses  4  and  15  as 
incorporated  in  the  general  conditions  of  the  circular  advertisement, 
at  the  following  cost: 

''Item  1-35,  mclusive,  and  items  37-53,  inclusive,  $12,667. 

''Item  36 — $12  per  tube,  $0.60  each  for  renewing  all  damaged  fer- 
rules. 

"Item  54— $7,755. 

"Work  hereunder  to  conamence  at  once  and  to  be  completed  within 
twelve  (12)  working  days  hereafter,  in  a  workmanlike  "manner  and 
to  the  satisfaction  of  the  officer  in  charge.  First  and  final  payment 
under  this  contract  will  be  made  only  upon  the  completion  of  all 
work  hereunder  and  inspection  and  acceptance  thereof  oy  the  officer 
in  charge,  or  his  representatives." 

3.  Petitioner  has  completed  its  contract  and  complied  with  all  the 
conditions  thereof  and  claim  has  been  made  to  the  superintendent 
of  water  transportation.  Embarkation  Service,  port  of  New  York, 
for  pajrment  in  accordance  with  the  terms  of  the  contract.  The 
record  contains  a  letter  from  Capt.  W.  L.  MacQuillan,  Q.  M.  C,  the 
contracting  officer,  written  by  authority  of  the  superintendent  of 
water  transportation,  Embarkation  Service,  port  of  New  York,  to 
the  Board  of  Contract  Adjustment  which  reads  as  follows: 

"As  it  is  impracticable  for  this  office  to  effect  an  adjustment  of 
this  matter,  in  accordance  with  the  instructions  of  the  Chief  of 
Embarkation  Service,  these  papers  are  referred  for  such  action  as 
may  be  practicable  in  the  premises.'' 

4.  An  examination  of  the  papers  discloses  that  the  reason  for  re- 
fusing to  settle  under  the  terms  of  the  contract  is  that  the  compen- 
sation provided  for  in  the  contract  is  100  per  cent  higher  than  simi- 
lar work  on  other  vessels. 

5.  No  charges  of  fraud  or  collusion  have  been  made.  The  sole 
ground  for  refusing  to  settle  under  the  terms  of  the  contract  seems 
to  be  that  the  compensation  provided  for  therein  to  the  contractor 
was  much  greater  than  compensation  paid  to  other  contractors  for 
similar  work. 
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DECISION. 

1.  Since  the  record  discloses  that  competitive  bids  were  invited 
from  seven  reputable  firms  and  that  only  two  bids  were  obtained 
and  that  the  contract  was  let  to  the  lowest  bidder,  and  since  the 
record  also  discloses  that  R.  A.  McCabc;  Lieutenant  Colonel,  Q.  M.  C, 
supervising  marine  superintendent,  reported  to  the  Chief  of  Em- 
barkation Service  that  the  total  price  of  the  lowest  bidder  of  the 
work  was  considered  by  him  to  be  reasonable — **  probably  high  for 
the  turtleback,  certainly  low  for  the  balance  of  the  work,  and  averag- 
ing fair  for  the  total  job;''  and  since  no  charge  of  fraud  or  collusion 
has  been  made,  the  Board  is  of  the  opinion  that  the  petitioner  is  en- 
titled to  receive  the  compensation  provided  for  by  the  contract,  and 
that  settlement  should  be  made  in  accordance  with  the  terms  of  the 
contract.  A  copy  of  this  opinion  will  be  forwarded  to  the  Chief  of 
Transportation  Service,  water  transportation  branch,  and  a  copy 
to  the  superintendent  of  Water  Transportation,  Embarkation  Service, 
port  of  New  York,  with  instructions  that  settlement  should  be  made 
with  the  petitioner  in  accordance  with  the  terms  of  this  decision. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col..  Fairbanks,  Lieut. 
Col.  Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  1662. 

In  re  MATTXB  OF  CLAIM  OF  THB  J.  B.  WILLIAMS  CO. 

1.  mrSBEST— KOT  ALLOWABLB  AGAINST  GOVEBNMBKT  TTNLESS  STIFU- 

LATXD  OB  OIVBN  BT  STATUTE.— As  a  general  rule  interest  is  not  allow- 
able on  claims  against  the  Oovemment  unless  stipulated  in  the  contract  or 
given  by  statute.    (B.  S.  1091,  36  Stat.,  1141,  and  various  cases  cited.) 

2.  SAME— DELAY  m  PAYMENT  OF  CLAIM  BY  GOVEBNMEKT.— No  obliga- 

tion on  the  Government  to  pay  interest  is  created  by  reason  of  its  unreasonable 
delay  in  payment  of  a  claim. 
8.  SAME— WAIVEB  OF  BY  EXECUTION  OF  GENEBAL  BELEASE.— Where 
claimant  has  already  received  payment  of  a  definitely  ascertained  amount  from 
the  Government,  and  executed  a  general  release,  there  is  no  authority  for  the 
allowance  of  interest  on  such  amount  between  the  dates  of  award  and  payment. 

Col.  Gamett;  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  claim  presented  by  the  J.  B.  Williams  Co.  of  Glaston- 
bury, Conn.,  for  $254.52  interest  claimed  on  account  of  the  delay  of 
the  Government  in  adjusting  and  paying  its  claim  under  contract 
No.  1689  (GD  30A) ,  after  the  award  had  been  accepted  by  the  com- 
pany. In  making  its  claim,  claimant  has  used  the  following  lan- 
guage: 

^'In  our  claim  we  had  put  in  a  charge  for  interest  for  six  months, 
from  November  12,  in  the  anticipation  that  there  might  be  a  long 
delay  in  payment.  The  letter  received  from  the  Chemical  Warfare 
Service,  Gas  Defense  Division,  date  March  20,  cut  down  this  claim 
from  six  to  five  months,  with  the  following  statement — 

'*  *  We  note  your  claim  of  $1,865.80.  We  are  disposed  to  allow  this, 
except  that  we  are  cutting  the  claim  down  from  six  months*  charge 
to  a  five  months'  charge,  feeling  certain  that  with  your  cooperation 
this  contract  can  be  adjusted  and  payment  made  before  the  12th  of 
April.' 

' '  Naturally,  we  accepted  the  award  with  this  decrease.  As  a  matter 
of  fact,  it  was  the  last  of  May  before  payment  was  made,  and  on  May 
29  we  sent  to  the  Gas  Defense  Division  this  bill  for  additional  com- 
pensation. This  was  forwarded  to  Washington  and  was  acted  upon 
unfavorably,  as  is  shown  in  the  copy  of  the  letter  from  Washington 
to  the  officer  in  charge  in  New  York,  which  we  inclose. 

'*  Naturally,  we  could  not  render  a  bill  for  this  additional  compen- 
sation in  the  way  of  interest  until  we  should  have  received  pay- 
ment from  the  Government,  and  we  considered  this  not  as  a  part  of 
the  original  contract  or  award  from  the  Secretary  of  War,  which  we 
accepted,  but  an  additional  claim  against  the  Government  for  the  use 
of  our  money  for  six  weeks.     We  accepted  the  award  as  in  full  pay- 
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ment  up  to  the  middle  of  April.  Our  contention  now  is  that  this 
bill  for  interest  from  the  midale  of  April  to  the  last  of  May,  a  period 
of  six  weeks,  is  perfectly  fair  and  reasonable. 

^'Our  claim  tor  interest  for  five  mcmths.  from  November  12  to 
April  12,  was  accepted  and  paid;  therefore,  the  interest  for  additional 
six  weeks  should  be  considered  a  proper  claim." 

Attached  to  the  claim  is  a  letter  from  Maj.  Gen.  Wm.  L.  Sibert, 
Director,  Chemical  Warfare  Service,  stating  that  the  Claims  Board  oif 
the  Chemical  Warfare  Service  could  not  approve  the  amendment  of 
the  claim  already  settled  and  paid  so  as  to  include  interest  for  any 
period  on  the  amount  paid,  and  that  the  acceptance  by  the  company 
of  a  Government  check  closed  the  matter  finally. 

DECISION. 

1.  The  question  which  we  are  to  decide  is  whether  the  claimant  to 
whom  an  award  has  been  made^  and  to  whom  payment  has  been  made 
imder  the  award,  can  accept  the  Government  check  and  afterwards 
substantiate  a  claim  for  interest  between  the  time  that  the  award 
was  made  and  the  time  when  the  check  was  received.  As  a  general 
rule,  interest  is  not  allowable  on  claims  against  the  Government  unless 
it  is  stipulated  in  the  contract  or  is  given  by  statute. 

Section  1168  of  the  compiled  statute  of  1916  provides: 

'^No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgijcient  thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  the  payment  of  interest." 

In  National  Home  v.  Parrish  (229  U,  S.  494),  it  was  held: 

* '  Generally,  interest  is  not  allowable  on  claims  against  the  Govern- 
ment, unless  it  has  stipulated  to  pay  it,  or  it  is  given  by  statute." 

17  Opinions  of  the  Attorney  General  315  says: 

''The  exceptions  to  the  rule  that  interest  is  not  allowable  on  claims 
against  the  Government  are  found  only  in  cases  where  the  demands 
are  made  under  special  contracts,  or  special  laws,  expressly  or  by  very 
clear  implication  providing  for  tne  payment  of  interest." 

In  Scully  V.  United  States  (197  Federal,  327),  it  was  said: 

' '  Interest  can  not  be  allowed  on  a  claim  against  the  United  States 
arising  under  a  contract  unless  provided  lor  by  the  contract  or 
by  statute." 

In  Myerle  v.  United  States  (31  Ct.  CI.  105),  it  was  said: 

'*A  contractor  can  not  recover  interest  paid  on  the  loans  necessi- 
tated by  the  act  of  defendants  in  suspending  the  work." 

In  Axman  v.  United  States  (47  Ct.  CI.,  553)  the  court  said: 

"  The  claim  under  item  5  is  for  interest  paid  by  the  contractor  upon 
money  borrowed  to  complete  the  work.  The  amount  is  not  allowed 
imder  section  1091  of  the  Revised  Statutes." 
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In  McLachlan  <£•  Co.  v.  United  States  (36  Ct.  CL,  186)  it  was  said: 

''There  can  not  be  any  recovery  under  the  statutes  for  interest  paid 
in  borrowing  money  to  carry  on  the  work.'' 

In  Myerle  v.  United  States  (31  Ct.  CL,  137)  the  court  said: 

''As  to  the  interest  on  borrowed  money:  The  delay  forced  the  con- 
tractor to  borrow  money  to  carry  on  his  contract,  and  for  this  he  was 
forced  to  pay  interest,  an  extra  expense;  the  recovery  of  this  sum  in 
this  court  is  forbidden  by  statute,  and  whether  it  be  claimed  in  the 
^uise  of  a  damage  caused  by  delay,  or  in  some  other  form,  it  remains 
m  fact  a  claim  lor  interest,  and  such  a  claim  we  are  prohibited  from 
allowing.  (Rev.  Stat.,  1091.)  The  distinction  (by  plaintiff  sought 
to  be  made)  is  one  of  terms  only,  not  of  substance."  If  plaintiff  had 
used  his  own  money  and  so  lost  the  interest  which  it  might  have 
earned  for  him,  the  claim  would  have  been  as  meritorious,  but  would 
not  have  differed  in  principle  from  that  now  made." 

2.  It  is  apparent  from  these  cases  that  after  a  claim  against  the 
Government  has  been  definitely  ascertained,  and  the  amoimt  deter- 
mined, no  court  has  authority  to  grant  interest  on  said  amount.  The 
fact  that  the  Government  has  taken  an  unreasonable  time  in  which 
to  pay  the  amount  so  definitely  ascertained,  does  not  create  any  obli- 
gation on  the  part  of  the  Government  to  pay  interest. 

3.  In  addition,  it  appears  from  the  letter  of  Gen.  Sibert  that 
this  contractor  has  received  payment  from  the  Government,  and 
doubtless  has  given  the  customary  release,  tinder  these  circum- 
stances, there  is  no  authority  to  allow  interest  on  the  amount  defi- 
nitely ascertained  as  due  to  the  contractor  from  the  time  when  the 
award  was  made  up  to  the  time  of  the  payment  thereof. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  11. 

In  re  MATTXB  OF  CONTRACT  OF  ALFRED  DECKER  ft  COHK. 

CONTRACTS— REVISION  OF  PRICE.—Wliere  the  Qovemment  utilized  the  plant 
and  organization  of  a  manufacturer  to  conduct  experiments  in  the  manufacture 
of  soldiers'  clothing,  and  a  properly  executed  contract  was  entered  into  providing 
that  "It  is  understood  and  agreed  that  the  above  price  of  $1,649  per  coat  is  tenta- 
tive, and  is  subject  to  further  adjustment  upon  completion  of  the  entire  contract/' 
and  where  both  parties  realized  that  upon  the  basis  of  the  price  fixed  the  under- 
taking might  result  In  a  loss  to  the  manufacturer,  and  where  a  higher  price  ior  the 
same  work  was  fixed  in  subsequent  contracts  with  the  same  manufacturer,  the 
War  Department  Board  of  Contract  Adjustment  will  recommend  an  adjustment 
on  the  basis  of  the  actual  cost  of  manufacture  as  ascertained  by  the  Government 
auditors . 

Lieut.  Col.  Malone,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  petitioner,  a  resident  of  Chicago,  111.,  and  Col.  H.  J. 
Hirsch,  Quartermaster  Corps,  United  States  Army,  entered  into  con- 
tract No.  1389-C,  which  was  duly  executed  March  21,  1918,  for  the 
manufacture  of  20,000  wool  coats,  as  per  specifications  No.  1285. 
The  price  to  be  paid  for  each  was  stipulated  in  letter  of  award 
attached  to  the  contract,  which  states: 

'"  It  is  understood  and  agreed  that  the  above  price  of  $1 .649  per  coat 
is  tentative,  and  is  subject  to  further  adjustment  upon  completion  of 
the  entire  contract.** 

Deliveries  having  been  completed  under  the  terms  of  the  contract, 

it  is  now  alleged  that  it  actually  cost  $1.9602  to  manufacture  each  of 

said  coats.     It  is  the  difference  between  that  sum  and  the  tentative 

price  above  indicated,  which  forms  the  basis  of  this  claim. 

2.  The  contract  in  question  was  not  sought  by  petitioner.  It  was 
urged  to  take  it  because  it  was  a  manufacturer  of  high-grade,  ready- 
made  civilian  clothing  and  the  Quartermaster's  Department  was 
anxious  to  realize  in  the  manufacture  of  an  Army  coat,  the  standard 
of  workmanship  petitioner  could  put  into  it.  'n  order  to  perform 
the  contract,  petitioner  was  obliged  to  readjust  its  plant,  train  its 
labor  to  operate  under  new  methods,  and  incur  additional  expense 
such  as  is  incidental  to  a  new  business  venture.  Special  machinery 
had  to  be  purchased,  which  required  the  altering  of  a  plant  before 
same  could  be  installed.  The  work  was  in  the  nature  of  an  experi- 
ment and  petitioner  was  only  able,  at  first,  to  proceed  slowly.     Losses 
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sustained  in  handling  it  are  accounted  for:  First,  because  of  peti- 
tioner's lack  of  experience  in  the  manufacture  of  Army  clothing; 
Second,  because  it  was  obliged,  to  a  large  extent,  to  employ  and  pay 
labor  on  a  weekly  rather  than  a  piece  rate  basis.  For  the  latter  loss, 
it  is  claimed  that  the  Government  is  responsible,  in  that  it  failed  to 
supply  petitioner  with  materials  as  the  same  were  required,  in  con- 
sequence of  which  it  was  prevented  from  maintaining  its  work  con- 
tinuously. Subsequent  to  the  completion  of  this  contract,  it  appears 
that  petitioner  was  awarded  contract  4435-C,  dated  July  9,  1918, 
and  contract  4487-C,  dated  July  11,  1918,  which,  respectively,  called 
for  the  production  of  12,000  and  20,000  similar  coats  and  the  price 
fixed  for  the  manufacture  of  each  was  $2,059. 

3.  A  period  of  11  weeks  from  May  8  to  July  23,  1918,  was  con- 
sumed in  the  execution  of  the  contract  under  consideration.  The 
statement  of  expense  involved  for  the  production  of  each  coat  is 
submitted  by  petitioner  as  follows: 


Itam. 

Aznoont. 

Cost 
per  gar- 
ment. 

Remarks. 

A.  Cntting 

1815.32 
312.44 

80.0406 
.0155 

.0527 

1.1588 
.2211 

.8779 

A.  Wages  paid  direct  cutters. 

B.  WaflM  ra^d  dfr^ct  trUnmert. 

C.  Ifaniifactoring  expenM,  03.0 

per  cent  of  31,127.76. 

D.  Shop  pay  roll 

1,127.76 
1,065.68 

23,175.13 
4,421.81 

7,558.00 

C.  93.0  per  cent  represents  the  overhead  or 

induect  expense  over  the  direct  cut  and 
trim  labor  oost,  which  was  foond  to  be 
applicable  to  this  contract,  and  covers  paper 

tectiiruig  offloe  expense,   welfare  service, 
inspection,  etc. 

D.  Wages  paid  shop  employees. 

B.  19.01  per  cent  represents  the  ratio  between  the 
total  shop  pay  roll  for  the  year  ending  Oct. 
23,  1918,  namely,  $101,760.83,  and  the  total 
shop  expense  for  Uie  same  poriod,  namely, 
$19,417.  This  is  petitioner's  method  of 
estimating  shop  expense. 

P.  Vftln<*  of  flnd^T^gS  fiiTnlfl>»«d  by  petltinn""- 

E.  Shop  expense,  19.06  per  cent 

01123,175.13. 

F.  Ffndhuii 

Total  mannfactaring  oost. . . 
O.  5  per  cent  general  expense 

37,338.28 
1,867.03 

1.8069 
.0933 

G.  5  per  cent  to  cover  general  office  and  adminis- 
trative expenses  applicable  to  this  contract. 

Total  oost 

39,205.81 

1.9002 

4.  An  analvsis  of  the  cost  of  this  work,  made  bv  Government  audi- 
tors,  shows  that  there  is  only  one  item  in  the  statement  above  re- 
ferred to  on  which  their  findings  and  the  petitioner's  figures  differ. 
It  is  in  respect  of  the  shop  expense  item  E,  namely,  $4,421.81.  Excep- 
tion is  taken  to  this  estimate  on  the  ground  that  it  is  too  high  and 
that  19.08  per  cent  of  the  pay  roll  ($23,175.13)  shows  a  greater  pro- 
portion of  shop  expense  than  is  applicable  to  this  contract,  for  the 
following  reasons:  As  stated  under  item  E,  ther  atio  between  the  pay- 
roll and  shop  expense  covering  a  period  of  a  full  year,  ending  Octo- 
ber 26,  1918,  is  found  to  be  19.08  per  cent,  but  when  applied  to  the 
pay  roll  ($23,175.13)  covering  the  period  of  11  weeks  during  which 
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this  contract  was  executed,  the  result  ($4,421 .81)  is  out  of  proportion 
for  the  reason  that  it  appears  that  the  direct  labor  cost  for  the  11 
weeks'  period  was  greater  hi  proportion  to  the  indirect  costs  than  for 
other  periods  of  the  year.  If  the  direct  labor  cost  had  been  normal 
during  the  1 1  weeks'  period  the  pay  roll  for  this  period  would  conse- 
quently be  less  and  therefore  the  ratio  of  19.08  per  cent  would  show  a 
lower  shop  expense.  It  also  appeai-s  that  there  is  included  in  the 
full  year's  total  shop  expense  ($19,417),  a  portion  of  the  cost  of  new 
machinery  purchased,  which  was  used  for  subsequent  work.  The 
Government,  therefore,  contends  that  in  order  to  arrive  at  a  figure  on 
which  shop  expense  may  reasonably  be  sustained,  it  is  necessary  to 
take  the  amounts  of  actual  expenditure  as  shown  by  the  books  and 
records  of  petitioner,  for  the  period  of  three  months  (May,  June, 
and  July,  1918\  and  average  the  same,  item  by  item,  for  the  actual 
time  consumed  in  the  execution  of  this  contract,  namely,  11  weeks 
from  May  8  to  July  23,  1918.  This  has  been  done  and  the  analysis 
follows: 


Item. 


1.  Advertising  for  help 

2.  Cftrfares 

3.  Coal  (11,334,  year)  ^ 

4.  Contracts-royalties 

5.  DeDrecJation 

0.  Deliveries  (carting) 

7.  Power* 

8.  Qas 

9.  Lljfht 

10.  Medical  expend 

11.  Miscellaneous' 

12.  Bent 

13.  Repairs  to  machinery... 

14.  Snppliesi  machinery  — 

15.  Supplies,  manufacturing 

16.  Stationery 

17.  Suppers  (overtime) 

18.  Taxes 

19.  Telephone 

20.  Insorance 

21.  Service 


Actual 

Petitioner's 

expenditure 

estimate  of 

for  months 

average  for 
11  weeks  as 

Qovemment 

(May,  June, 
Jnlv,  1918), 
as  snown  by 

estimate  of 

submitted 

average  for 

under  date 

11  weeks. 

petitioner's 

of  Mar.  29, 

records. 

1919. 

1122.00 

186.58 

t86.58 

31.00 

14.90 

14.90 

607.00 

430.76 

282.21 

310.00 

220.00 

220.00 

433.00 

300.19 

300.19 

311.00 

220.71 

220.71 

153.00 

52.41 

111.00 

78.77 

78.77 

15.00 

10.65 

10.65 

16.00 

11.35 

11.35 

347.00 

246.28 

173.50 

501.00 

355.55 

355.55 

1,220.00 

865.79 

865.79 

357.00 

253.36 

253.86 

393.00 

278.90 

278.90 

40.00 

28.39 

28.89 

8.00 

5.68 

5.68 

6.00 

4.26 

4.26 

18.00 

12.77 

12.77 

405.00 

287.42 

287.42 

115.00 

81.61 

81.61 

5,499.00 


3,793.90 


3,625.00 


1  Item  3:  This  is  actual  weekly  proportion  of  the  yearly  total  for  the  year  1918,  which  was  11,334. 

*  Item  7:  This  was  omitted  from  the  statement  submitted  by  petitioner,  dated  Mar.  29,  1919,  for  the 
reason  that  the  bills  covering  such  expense  had  not  been  received  at  the  time  said  statement  was  made. 
It  represents  1,647  kilowatt-hours  actually  used  on  contract  No.  1389-C,  as  shown  by  separate  record.  The 
rate  Is  10  cents  for  the  first  30  hours;  6  cents  for  the  next  30  hours  and  3  cents  for  the  balance  of  1,587  hours. 

>  Item  11:  The  records  for  three  months,  May,  Jime,  and  July  show  f347,  but  practically  all  of  this  item 
covers  cost  of  altering  petitioner's  building  and  installing  two  machines.  It  is  not  clear  why  this  cost 
should  be  charged  to  ^'Miscellaneous  account."  In  view  of  the  fact,  however,  that  this  expense  should 
be  spread  over  the  entire  period  of  seven  months  of  Qovemment  contract  work,  during  the  last  four  month 
of  which  31L000  garments  were  made  with  the  same  equipment,  it  would  seem  reasonablethat  not  more 
than  half  oi  the  1347  should  apply  to  the  first  three  months,  during  which  period  contract  No.  1389-C  was 
executed. 
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5.  Using  the  Government  estimate  of  $3,625,  as  representing  shop 
expense,  the  cost  per  garment,  as  compared  with  that  submitted  by 
petitioner,  is  fomxd  to  be  $1.9184,  as  follows: 


Item. 


A.  Cutting 

B.  Trimming 

C .  Manuliacturing  expense,  93.6  per  cent  of  II  ,127.76 

D.  Shop  pay-roll 

E.  Shop  expense , 

F.  Findings 

Total  manufacturing  cost 

G.  5  per  cent  for  general  expense 

Total 


Amount. 


S81&33 
312. 44 
1,127.76 
1,055.68 
23,175.13 
3,625.00 
7,55&00 


36,541.47 
1,827.07 


38,368.54 


Cost  per 
garment. 


10.0408 
.0155 


.0527 

1.1588 

.1812 

.3779 


1.8270 
.0914 


1.0184 


DECISION. 

1.  The  transaction  involved  implies  recognition  by  the  Government 
of  an  obligation  to  reimburse  petitioner  for  losses  sustained  in  an  at- 
tempt to  perform  this  contract.  One  question  alone  is  submitted  to 
this  Board  for  determination,  namely,  the  actual  expense  incurred  by 
the  manufacturer  in  the  coat  it  produced.  This  has  been  estimated 
by  Government  auditors,  who  have  closely  scrutinized  petitioner's 
cost  accoimts  appUcable  to  this  contract,  and  the  results  of  their 
analysis  appear  as  hereinbefore  indicated. 

2.  It  appears  that  the  Government  desired  to  utilize  the  plant  and 
organization  of  this  contractor  to  conduct  experiments  in  the  manu- 
facture of  soldiers'  clothing  and  it  is  clear  that  the  petitioner  accepted 
the  work  in  the  spirit  of  meeting  the  wishes  of  the  Government 
rather  than  with  a  thought  of  any  profits  to  be  derived  from  the  per- 
formance of  the  contract.  Both  parties  realized,  it  seems,  that  the 
undertaking,  if  paid  for  at  the  price  mentioned  in  the  letter  of  award, 
meant  probable  loss  to  the  petitioner.  The  latter  inference  is  justi- 
fied by  the  appreciable  increase  of  compensation  fixed  for  the  same 
kind  of  coat  in  subsequent  contracts  given  to  this  manufacturer. 

3.  In  view  of  the  fact  that  petitioner  had  the  benefit  of  subsequent 
contracts  for  which  the  contract  under  consideration  enabled  it  to 
obtain  necessary  experience  and  organization,  we  believe  that  any 
additional  compensation  allowed  in  the  matter  of  its  claim  should 
not  be  greater  than  that  which  includes  the  actual  expense  chargable 
to  this  particular  contract.  The  estimate  of  Government  auditors 
that  the  same  did  not  exceed  $1.9184  for  the  manufacture  of  each 
coat  seems  to  be  sustained  by  proper  analysis  and  it  is,  accordingly, 
recommended  that  an  adjustment  be  made  herein  on  the  basis  of 
those  figures. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks, and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  1573. 

In  re  CLAIM  OF  DAVEKPOBT-BBOWK  CO. 

1.  FUBGHASX    OBDBBS— CBBTAIN   NOT    BINDINa   OK    GOYBBKHENT— 

ICAT  BE  CANCELLED— 88  STATUTES,  261,  CONSTBinSD. —An  ordnance 
pnicliaBe  order  according  to  the  terms  of  which  the  material  ordered  is  not  to 
be  deliyered  wlfhln  60  days  and  is  in  excess  of  $M0  does  not  comply  with 
the  provisions  of  United  States  Compiled  Statutes,  section  6864,  and  does 
not  constitute  a  binding  contract  on  the  Qovemment,  which  is  within  its 
rights  in  cancelling  same  before  written  contract  is  validly  executed  in  manner 
prescribed  by  section  8744,  Bevised  Statutes. 

2.  JUBISDICTION— CONTBACT  MADE   SUBSEQUENT  TO   NOVEMBEB   11, 

1918— ACT  OF  MABCH  2,  1919,  NOT  APPLICABLE.— The  act  of  March  2, 
1919,  is  not  applicable  to  agreements  entered  into  on  or  after  November  12, 
1918,  and  therefore  does  not  confer  any  jurisdiction  upon  the  Secretary  of  War, 
nor  any  board  or  officer,  to  adjust,  pay,  or  discharge  any  agreement  entered 
into  on  or  after  November  12,  1918. 
8.  FBAUDS— STATUTE  OF— MUST  BE  COMPLIED  WITH  OB  NO  ACTION 
CAN  BE  BBOUQHT— CONTBACT  VOID  UNLESS  STATUTE  COMPLIED 
WITH— SECTION  8744,  BEVISED  STATUTES,  CONSTBUED .—Section 
8744,  Bevised  Statutes,  is  a  statute  of  frauds  and,  with  certain  statutory  excep- 
tions, no  action  can  be  maintained  against  the  Government  for  the  breach  of 
any  contract  which  does  not  comply  with  its  provisions.  Contract  not  comply- 
ing with  statute  is  void.    (Cases  cited.) 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  It  appears  from  the  memorandum  dated  July  9  and  accom- 
panying papers  sent  to  this  Board  by  the  Watertown  Arsenal  Claims 
Board  that  on  February  19,  1919,  the  Watertown  Arsenal  issued  to 
the  Davenport-Brown  Co.  purchase  order  No.  7444,  to  the  amount 
of  S20,139.80.  The  terms  of  this  order  read  that  the  articles  enu- 
merated are  'Ho  be  delivered  at  the  rate  of  60  per  week,  commencing 
45  days  after  receipt  of  the  order  and  completed  by  May  15."  On 
February  27, 1919,  the  order  was  cancelled  by  telegram  and  no  formal 
contract  has  been  drawn.  The  question  which  has  been  addressed 
to  the  Board  of  Contract  Adjustment  is,  imder  what  jurisdiction 
this  claim  should  be  settled. 

DECISION. 

1.  From  the  terms  of  the  purchase  order  above,  it  is  clear  that  the 
contract  was  not  to  be  performed  within  60  days,  as  the  purchase 
order  is  dated  February  19  and  the  contractor  is  given  until  May  15 
to  complete  delivery.  The  act  of  March  23,  1910  (ch.  115,  36  Stat. 
261,  U.  S.  Comp.  Stat.,  sec.  6854),  relating  to  ordnance  contracts, 
reads  as  follows: 

"Ordnance  contracts:  Hereafter  whenever  contracts  which  are 
not  to  be  performed  within  sixty  days  axe  made  on  behalf  of  the 
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Government  by  the  Chief  of  Ordnance,  or  by  officers  under  him  au- 
thorized to  make  them,  and  are  in  excess  of  five  hundred  dollars  in. 
amount,  such  contracts  shall  be  reduced  to  writing  and  signed  bv 
the  contracting  parties  with  their  names  at  the  end  thereof.  In  all 
cases  contracts  shall  be  prepared  under  such  regulations  as  may  bo 
prescribed  by  the  Chief  of  Ordnance. ^^ 

The  purchase  order  in  question  is  in  excess  of  $500,  and  is  not  to  be 
performed  within  60  days,  and  therefore  the  statute  has  not  been 
complied  with.  Consequently,  the  agreement  is  not  binding  on  the 
Government,  and  the  Government  was  within  its  rights  in  cancelling 
same  on  February  27,  1919. 

2.  The  next  question  which  arises  under  the  facts  stated  in  tho 
letter  is  whether  the  act  of  March  2,  1919,  entitled  "An  act  to  provide 
relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war, 
and  for  other  purposes''  (40  Stat.  1272) J  has  any  application  to  tliis 
situation.  By  referring  to  the  terms  of  the  act  of  March  2,  it  will  be 
noted  that  the  Secretary  of  War  is  authorized  to  adjust,  pay,  or  dis- 
charge any  agreement,  express  or  implied,  entered  into  in  good  faith 
during  the  present  emergency  and  prior  to  November  12^  1918,  There- 
fore, it  is  perfectly  clear  that  the  act  of  March  2  can  not  apply  in  this 
case,  as  the  purchase  order  was  dated  subsequent  to  November  12, 
191S,  to  wit,  on  February  19,  1919.  Consequently,  no  jurisdiction 
has  been  conferred  upon  any  board  or  officer  to  adjust  and  settle 
any  claim  arising  under  the  purchase  order.  Also,  it  follows  that  the 
law,  as  it  stood  and  was  construed  prior  to  the  passage  of  the  afore- 
said act,  is  applicable  to  the  facts  related  above.  Under  a  similar 
statute  (R.  S.  3744,  U.  S.  Comp.  Stat.  6895),  making  it  the  duty  of 
the  Secretary  of  War  to  cause  and  require  every  contract  made  by 
him  on  behalf  of  the  Government,  or  by  his  officers,  appointed  tp  make 
said  contracts,  to  be  reduced  to  writing  and  signed  by  the  contracting- 
parties  with  their  names  at  the  end  thereof,  it  has  been  held  that  such 
a  statute  is  a  statute  of  frauds  and  that  no  action  can  be  maintained 
for  a  breach  of  contract  imless  the  statute  has  been  compUed  with. 
(Jones  V.  United  States  (1875),  11  Ct.  Cls.  733 ;  St.  Louis  Hay  &  Grain 
Company  v.  United  States  (1902),  37  Ct.  Cls.  281.)  And  it  has  also 
been  held  that  a  contract  that  does  not  comply  with  the  statute  is 
void  as  against  the  United  States.  {GiUespie  v.  United  States  (1912), 
47  Ct.  Cls.  310.) 

3.  Consequently,  it  follows  that  under  the  circumstances  stated  in 
the  memorandum,  the  contractor  has  no  claim  against  the  United 
States  Government  which  any  board  or  officer  may  now  adjust. 

4.  A  copy  of  this  opinion  will  be  forwarded  to  Davenport-Brown 
Co.,  Somerville,  Mass. 

Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  281. 

In  re  CLAIM  OF  THX  BUOTT  WAIST  CO. 

CONTRACT— CANCSLLATION—CONSIDBBATION.—WlLere  a  contract  for  the 
mannfactiire  of  material  for  the  Army  la  cancelled  by  an  agreement  reciting  as 
consideration  **the  mntaal  covenants  herein  contained,"  and  "any  and  all  debts, 
liabilities,  claims,  or  canses  of  action,  if  any,  existing  between  the  parties  hereto 
*  *  *  are  hereby  released  and  discharged,"  a  claim  that  the  actnal  consider- 
ation was  a  promise  to  award  another  contract  for  a  different  material  can  not  be 
setnp. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  claim  is  presented  in  accordance  with  Purchase,  Storage, 
and  Traffic  Division  Supply  Circular  No.  46  (1919),  by  Samuel 
Krohnbei^  and  Louis  Krohnberg,  trading  as  the  Bijou  Waist  Co., 
at  121  West  Nineteenth  Street  and  303  Fifth  Avenue,  New  York  City, 
and  is  for  damages  amounting  to  $6,876.90  alleged  to  have  been 
suffered  by  reason  of  the  cancellation  of  Quartermaster  Corps  con- 
tract No.  1740-N  by  supplemental  agreement  No.  877. 

2.  On  or  about  April  30,  1918,  the  claimant  and  the  Government 
entered  into  contract  1740-N  for  the  manufacture  of  100,000  mos- 
quito bars  at  55  cents  each. 

3.  Under  date  of  July  8,  1918,  when  approximately  16,839  bars 
had  been  delivered  and  for  which  the  claimant  had  been  paid 
$9,261.40,  a  supplemental  agreement  was  entered  into  providing: 

''Whereas  a  certain  contract  was  entered  into  between  the  parties 
hereto,  No.  1740-N,  dated  the  11th  day  of  April,  1918  (herein  called 
'original  contract 0,  for  the  manufacture  by  the  contractor  and  de- 
livery to  the  contracting  officer  of  approximately  one  himdred  thou- 
sand (100,000)  mosquito  bars,  as  per  specifications  No.  1229,  at  fifty- 
five  cents  ($0.55)  per  mosquito  bar;  and 

"Whereas  the  contractor  has  delivered  approximately  fourteen 
thousand  (14,000)  mosquito  bars  of  said  total  number  of  one  hundred 
thousand  (100,000),  imder  the  original  contract;  and 

''Whereas  it  is  mutually  desired  by  the  parties  hereto  that  a  modi- 
fication be  made  of  the  original  contract  to  the  extent  of  reducing  the 
total  number  of  mosquito  bars  covered  by  said  contract  from  approxi- 
mately one  himdred  thousand  (100,000)  to  approximately  fourteen 
thousand  (14,000)  mosquito  bars,  being  the  number  already  delivered 
under  the  original  contract,  thereby  terminating  the  original  contract 
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80  far  as  it  relates  to  the  undelivered  balance  of  approximately 
eighty-six  thousand  (86,000)  mosquito  bars;  and 

"Whereas  it  appears  to  the  satisfaction  of  the  contracting  officer 
that  a  modification  of  the  original  contract  as  outlined  in  the  pre- 
ceding paragraph  will  be  to  the  best  interests  of  the  United  States 
Government,  and  the  contracting  officer  having  therefore  recom- 
mended an  equivalent  change  in  the  number  of  mosquito  bars  to  be 
delivered  under  the  original  contract: 

"Now,  therefore^  in  consideration  of  the  premises  and  of  the  mu- 
tual covenants  herein  contained,  it  is  hereby  agreed  between  the 
parties  hereto  as  follows: 

"I.  That  the  original  contract  herein  be,  and  the  same  hereby  is, 
modified  so  far  as  to  reduce  the  total  number  of  approximately  one 
hundred  thousand  (100,000)  mosquito  bars,  origmally  contracted 
for,  to  approximately  fourteen  thousand  (14,000),  being  the  number 
of  mosquito  bars  already  delivered  imder  the  original  contract,  there- 
by terminating  the  original  contract  so  far  as  it  relates  to  the  imde- 
livercd  balance  of  approximately  eighty-six  thousand  (86,000)  mos- 
quito bars. 

"II.  That  all  other  terms  and  covenants  of  the  original  contract 
shall  remain  in  full  force  and  effect. 

"  III.  That  any  and  aU  debts,  liaMlities,  claims,  or  causes  of  action, 
jf  any,  existing  between  the  parties  hereto,  one  a^gainst  the  other,  hy 
reason  of  or  arising  out  of  the  portion  of  the  aforementioned  modi- 
fication of  the  original  contract  whereby  the  original  contract  is  cann 
celed  as  to  the  said  eighty-six  thousand  (86,000)  mosquito  bars  re-- 
mmning  undelivered,  are  hereby  released  and  discharged, 

4.  The  claimant  contends  that  the  consideration  for  the  execution 
pf  the  above  supplemental  agreement  was  a  promise  by  "  a  Mr.  Rice,'' 
connected  with  the  Director  of  the  Purchase,  Storage,  and  Traffic  Di- 
vision of  the  War  Department,  "who,  it  is  alleged,  agreed  to  award 
a  contract  for  bed  sacks  amounting  to  approximately  250,000  and 
priced  at  approximately  14  cents  each,  and  that  relying  upon  said 
promise,  on  July  8,  1918,  claimant  executed  a  consent  to  the  can- 
lijellation  of  contract  No.  1740-N." 

DECISION. 

1.  It  is  a  well-established  principle  of  law  that  parole  evidence  is 
inadmissable  to  vary  or  contradict  the  terms  of  a  written  instrument. 
The  claimant,  knowing  the  contents  thereof,  executed  a  supplemental 
agreement  for  the  definite  consideration,  namely,  "  any  and  all  debts, 
liabilities,  claims,  or  causes  of  action,  if  any  existing  between  the  par- 
Hes  hereto,  one  against  the  other,  by  reason  of  or  arising  out  of  the 
portion  of  the  aforementioned  modification  of  the  original  con- 
tract whereby  the  original  contract  is  canceled  as  to  the  said  86,000 
mosquito  bars  remaining  undeHvered,  are  hereby  released  and  dis- 
charged. "    This  mutual  release  constituted  an  adequate  consideration 
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moving  to  the  claimant.  There  was  ample  opportunity  before  exe- 
cuting the  supplementing  agreement  to  insert  therein,  that  which  it 
is  now  claimed  was,  in  fact,  the  real  consideration. 

2.  When  this  supplemental  agreement  was  executed  the  Govern- 
ment was  bound  under  the  original  contract  to  accept,  and  the  claim- 
and  was  bound  to  deliver,  86,000  mosquito  bars.  It  may  have  been 
that  to  continue  the  performance  of  that  contract  would  have  in- 
volved a  serious  loss  to  the  claimant  and  it  was  therefore  desirous  of 
being  reUeved  of  the  obligation.  The  time  has  passed  when  any 
consideration  other  than  expressed  in  the  writing  can  be  recognized^ 

3.  It  is  therefore  the  opinion  of  this  Board  that  the  claimant  has 
failed  to  show  cause  justifying  relief  in  any  form. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Malone,  and  Maj.  WilUams  concurring. 


Case  No.  4SS4. 

In  re  STATTTTOBT  AWABD  TO  BBADDOCK  MANXTFACTTTBINa  CO. 

CONTBACTS— PBICE  FIXIKO  COMMTTTEB— WAB  IKDTJSTBIES  BOABD.— 
Wbere  a  contract  provides  for  the  mannfactnre  of  material  for  the  Army  at  a  fixed 
price  and  contains  no  provision  for  any  price  modification,  the  action  of  the  Price 
Slzins  Committee  of  the  War  Industries  Board,  announced  subsequent  to  the  com- 
pletion of  delivery  of  the  material  under  the  contract,  fixing  the  price  of  the  material 
for  the  year  during  which  the  contract  was  made  and  performance  completed,  can 
not  increase  or  decrease  the  amount  to  which  the  contractor  is  entitled,  above  or 
below  the  price  fixed  in  the  contract. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  Claims  Board,  Ordnance  Department,  has  referred  to  the 
Board  of  Contract  Adjustment  the  file  in  the  above  statutory  award 
for  review  and  expression  of  its  opinion  as  to  whether  evidence  is 
found  of  the  existence  of  a  Class  B  agreement,  under  the  act  of 
March  2,  1919  (40  Stat.  1272),  covering  extra  compensation  claimed 
by  the  contractor. 

2.  The  file  referred  to  did  not  contain  a  copy  of  the  contract,  but 
the  same  has  been  secured  and  attached  to  the  file.  An  examination 
of  the  file  and  contract  reveals  the  following  facts : 

3.  Under  date  of  May  3,  1918,  a  contract  was  entered  into  between 
the  Braddock  Manufacturing  Co.  and  the  Chief  of  Ordnance,  by 
which  it  was  agreed  that  the  manufacturer  should  manufacture  for 
the  United  States  5,000  tons  9.2  cast-steel  ingots  to  be  delivered  dur- 
ing the  months  of  May,  June,  and  July  at  the  fixed  price  of  $4  per 
hundred  pounds,  f.  o.  b.  cars,  Pittsburgh,  Pa.  There  is  no  provision 
in  the  contract  relating  to  a  revision  of  the  price, 

4.  The  contract  was  completely  executed  and  deliveries  made  on 
September  9,  1918,  and  settlement  has  been  made  in  accordance  with 
the  terms  thereof. 

5.  On  November  7,  1918,  the  Price  Fixing  Committee  of  the  War 
Industries  Board  notified  the  War  Department  that  it  had  fixed  a 
price  for  cast-steel  ingots  at  $4.50  per  100  pounds,  same  price  to  apply 
on  all  cast-steel  ingots  delivered  after  January  1,  1918,  and  the  con- 
tractor claims  that  as  a  retfult  of  the  action  of  the  Price  Fixing  Com- 
mittee the  contract  aforesaid  has  been  amended  and  supplemented, 
changing  the  price  therein  from  4  cents  to  4  J  cents  per  pound,  and 
that  by  reason  thereof  the  contractor  is  entitled  to  one-half  cent  per 
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pound  in  addition  to  what  has  already  been  paid  under  the  contract, 
the  additional  sum  amounting  to  $51,825.36. 

6.  The  Braddock  Manufacturing  Co.  filed  its  claim  with  the  Pitts- 
burgh District  Claims  Board  on  April  26,  1919,  and  on  May  9,  1919, 
said  board  allowed  an  award  for  the  amount  claimed  less  $12,198.41 
due  from  the  contractor  on  account  of  rejected  materials,  leaving  a 
net  award  of  $39,626.95. 

DECISION. 

The  question  raised  by  the  above  statement  of  facts  is,  where  a 
<5ontract  providing  for  the  manufacture  of  steel  ingots  at  4  cents 
per  pound  has  no  provision  in  the  body  of  the  contract  relating 
to  a  revision  of  the  price  is  fully  executed  and  payment  had  been 
made  in  accordance  with  the  terms  thereof,  did  the  action  of  the 
Price  Fixing  Committee,  increasing  the  price  of  steel  ingots  to  4  J 
cents  per  pound,  and  purporting  to  make  the  same  applicable 
to  contracts  theretofore  executed,  have  the  effect  intended  by  the 
Price  Fixing  Committee  and  thereby  entitle  the  contractor  to  one- 
half  cent  per  pound  additional.  This  question  has  already  received 
the  attention  of  the  Comptroller  of  the  Treasury,  and  as  his  decisions 
«et  out  the  law  on  the  subject  correctly,  it  will  be  suJEcient  to  quote 
therefrom. 

In  25  Comptroller's  Decisions,  918,  speaking  of  the  effect  of  the 
action  of  the  Price  Fixing  Committee  on  existing  contracts,  it  was 
said: 

'*The  prices  to  be  paid  for  this  material  were  definitely  fixed  in 
the  contract  which  contained  no  provision  for  changes  in  price. 
There  is  no  express  or  specific  authority  of  law  conferred  upon  said 
committee  to  alter  or  modify  the  terms  of  such  contracts  and  there- 
fore the  contractor's  le^al  rights  are  to  be  determined  by  the  terms 
of  the  contract  irrespective  of  any  action  taken  by  said  committee. 

''Since  appellant's  claim  rests  entirely  upon  tne  terms  of  the  con- 
tract appellant  has  no  legal  right  to  a  greater  price  for  said  material 
than  is  provided  in  the  contract." 

In  25  Comptroller's  Decisions,  767,  it  was  said: 

*'If  the  so-called  supplemental  contract  changes  the  considera- 
tion fixed  by  the  original  contract,  it  is  without  consideration  and 
void;  if  it  is  a  proper  interpretation  of  said  contract,  it  is  imneces- 
sary.  In  any  event  it  must  be  wholly  disregarded.  A  claim  for 
money  alleged  to  be  due  under  a  contract  is  not  to  be  settled  and 
adjusted  by  means  of  a  supplemental  contract."  (See,  in  this  con- 
nection, 25  Comp.  Dec.,  525.) 

In  25  Comptroller's  Decisions,  39,  it  was  said: 

*'It  is  well  established  that  a  Government  officer  can  make  no 
contract  that  will  involve  the  Government  in  the  payment  of  any 
sum  in  excess  of  that  which  may  be  legally  exacted.    The  contract 
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as  to  said  excess  would  be  without  a  valid  consideration  and  there- 
fore void  as  to  said  excess." 

In  30  Opinions,  Attorney  General,  303,  it  was  said: 

'*No  executive  oJEcer  of  the  United  States  has  power  to  suspend,, 
rescind,  or  relieve  from  the  obli^tion  of  a  valid  contract  when 
either  would  be  detrimental  to  the  United  States." 

See  also,  American  Smelting  and  Refining  Co.,  these  Decisions 
146;  and  Braddock  Manufacturing  Co.,  these  Decisions,  p.  254, 

From  the  foregoing  quotations  it  is  clear  that  the  action  of  the 
Price  Fixing  Committee  in  purporting  to  raise  the  price  of  steel 
ingots  one-half  cent  per  poimd  had  no  effect  upon  the  contract  here 
in  question,  since  there  is  no  provision  in  contract  for  the  revision 
of  the  price  by  the  Price  Fixing  Committee  or  any  other  instru- 
mentaUty,  and  therefore  the  contractor  acquired  no  rights  by  virtue 
of  the  acts  of  the  Price  Fixing  Committee.  Consequently  it  is 
the  opinion  of  this  Board  that  the  statutory  award  by  the  Pitts- 
burgh Ordnance  District  Claims  Board  should  not  receive  the  ap- 
proval of  the  Claims  Board,  Ordnance  Department. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malone,. 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  424. 

Hehearing  In  re  CLAIM  OF  BBADDOCE  MANTrFACTTTRINa  CO. 

1.  BEFOBliATION— PBOZY-SIGNSD  CONTRACT.— Wbere,  through  a  mntOAL 

mistake,  a  prozy-slgned  contract  does  not  correspond  to  the  real  agreement 
of  the  parties,  it  wiU  be  reformed,  even  though  the  contract  has  been  folly 
performed,  and  compensation  has  been  receiYed  by  the  contractor. 

2.  CLAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919,  for 

$61,826.86,  the  difference  between  the  tentative  price  and  the  agreed  price. 
Held,  claimant  is  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  TraflB.c 
Division  Supply  Circular  No.  17,  1919,  for  $51,825.36,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claim  was  approved  by  the  Pittsburgh  District  Claims 
Board  and  came  to  the  Claims  Board,  Ordnance  Department,  at 
Washington,  on  May  24,  1919,  for  approval  of  a  statutory  award. 
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3.  On  June  4,  1919,  the  daims  Board,  Ordnance  Department, 
referred  the  matter  to  the  Board  of  Contract  Adjustment,  under 
G.  O.  103,  for  review  and  an  opinion  as  to  whether  upon  the  evi- 
dence submitted  the  Board  would  find  the  existence  of  a  Class  B 
agreement  under  the  Dent  Act  covering  the  compensation  claimed 

by  the  claimant. 

4.  On  July  31,  1919,  the  Board  of  Contract  Adjustment  rendered 
an  opinion  to  tlxe  Claims  Board,  Ordnance  Department,  that  the 
evidence  contained  in  the  file  submitted  was  not  sufficient  to  estab* 
lish  a  contract  under  the  act  of  March  2,  1919,  and  that  no  statutory 
award  should  issue  to  the  claimant.  The  opinion  of  the  Board  is 
reported  in  Decisions  of  the  War  Department,  Board  of  Contract 
Adjustment,  page  232. 

5.  On  August  8,  1919,  the  claimant  made  application  for  a  review 
and  rehearing,  which  was  granted  August  15,  1919,  on  the  ground 
that  the  claimant  had  not  been  represented  before  the  Board  while 
the  matter  was  under  consideration.  The  claimant  was  also  given 
leave  to  file  an  appeal  from  the  action  of  the  Claims  Board  denying 
their  claim. 

6.  On  October  8,  1919,  the  claimant  filed  a  statement  of  claim, 
Form  B,  under  the  Purchase,  Storage,  and  Traffic  Division  Supply 
Grcular  No.  17,  1919,  for  $51,825.36. 

7.  A  hearing  was  held  in  the  matter  on  November  3,  1919,  at 
which  the  claimant  was  represented  by  coimsel. 

8.  On  May  3,  1918,  the  claimant  entered  into  a  written  contract 
with  the  Government  for  the  manufacture  of  5,000  tons  of  9.2  cast- 
steel  ingots.  The  contract  purported  to  be  made  in  the  name  of 
Samuel  McRoberts,  Colonel,  Ordnance  Department,  but  was  signed 
Samuel  McRoberts,  Colonel, Ordnance  Department,  by  R.  P.  Lament, 
Lieutenant  Colonel.  It  was  what  is  known  as  a  proxy-signed  contract, 
and  therefore  an  informal  contract  imder  the  provisions  of  the  act 
of  March  2,  1919. 

9.  The  provisions  as  to  the  price  to  be  paid  by  the  United  States 
were  as  follows: 

''The  United  States  will  pay  to  the  contractor  as  a  just  and  fair 
compensation  the  sum  of  four  dollars  ($4)  per  hunared  pounds, 
f.  o.  b.  cars,  Pittsburgh,  Pennsylvania,  delivered  to  and  acceptea 
by  the  United  States    *     *     *     ;» 

10.  The  claim  is  founded  on  the  allegation  that  the  price  of  $4 
per  hundred  pounds  was  intended  by  the  company  and  by  the 
Government  official  with  whom  negotiations  were  had  as  a  tentative 
price  and  that  the  agreement  of  the  parties  was  that  the  actual  price 
should  be  such  as  should  subsequently  be  established  by  the  Price 
Fixing  Committee  of  the  War  Industries  Board  as  the  price  for  the 
kind  of  commodities  covered  by  the  contract. 
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11.  W.  Marshall  McCleary,  who  was  called  as  a  witness  by  the 
claimant,  testified  that  at  the  time  the  contract  with  the  claimant 
was  entered  into  he  was  a  captain  in  the  Ordnance  Department  of 
the  War  Department,  Procurement  Division,  and  chief  of  the  ferrous 
raw  material  section,  and  that  he  carried  on  the  negotiations  for  the 
Government  with  Robert  W.  Tener,  treasurer  of  the  claimant 
company,  which  resulted  in  the  contract  in  question. 

12.  At  the  time  the  contract  was  entered  into,  the  Price  Fixing 
Committee  of  the  War  Industries  Board  had  not  fixed  a  definite 
price  per  ton  for  acid  steel,  of  which  the  ingots  in  question  were  to  be 
made,  but  had  fixed  a  price  for  rolled  steel  at  4  cents.  The  cost  of 
manufacturing  the  ingots  out  of  acid  steel  was  greater  than  the  cost 
of  manufacturing  them  out  of  rolled  steel.  The  Price  Fixing  Com- 
mittee had  under  consideration  the  fixing  of  the  price  for  acid  steel. 
This  was  known  to  both  Maj.  McCleary  and  Mr.  Tener. 

13.  At  the  interview  at  which  the  terms  of  the  contract  were 
agreed  upon,  Mr.  Tener  complained  to  Mr.  McCleary  that  the  price 
of  4  cents  was  too  low,  and  it  was  mutually  agreed  between  them  that 
4  cents  should  be  used  as  a  base  price  in  the  contract,  it  being  neces- 
sary to  have  some  price  named  in  the  contract,  and  that  upon  issuance 
by  the  Price  Fixing  Committee  of  a  defijiite  price  for  acid  steel,  such 
price  should  be  paid  by  the  United  States  instead  of  the  price  actually 
named  in  the  contract,  and  whether  the  same  were  higher  or  lower 
than  the  contract  price. 

14.  It  further  appeared  that  both  witnesses  understood  that  the 
.  Government  and  the  contractor  would  be  bound  by  whatever  price 
was  set  by  the  Price  Fixing  Committee,  irrespective  of  the  contract 
price,  and  that  they  did  not  consider  it  necessary  to  put  into  the  con- 
tract specific  words  to  provide  that  the  contract  price  should  be 
made  to  conform  to  the  price  fixed  by  the  Price  Fixing  Committee. 

15.  The  claimant  proceeded  with  the  performance  of  its  contract, 
manufactured  the  steel  ingots  described  therein,  delivered  the  same 
to  the  Government,  and  was  paid  at  the  rate  of  $4  per  hundred  pounds. 
The  full  amount  of  steel  provided  for  in  the  contract  had  been  manu- 
factured and  delivered  on  September  21,  1918. 

16.  At  a  meeting  of  the  Price  Fixing  Committee  held  September 
23,  1918,  the  price  of  cast-steel  ingots  was  fixed  at  $4.50  per  hundred 
pounds,  f.  o.  b.  cars  Pittsburgh  basis,  this  price  to  apply  on  all 
cast-steel  ingots  or  slugs  for  projectiles  delivered  after  January  1, 
1918,  under  contracts  with  the  United  States. 

17.  The  present  claim  is  for  the  difference  between  the  price  of 
$4  per  himdred  poxmds  received  by  the  claimant  and  the  sum  it 
would  have  received  at  $4.50  per  hundred  pounds,  to  which  it  claims 
It  is  entitled. 
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18.  It  fiirther  appears  that  the  Pittsburgh  District  Ordnance 
Board  claims  against  the  Braddock  Manufacturing  Co.  that  the  sum 
of  $12,189.41  is  due  to  the  Government  on  account  of  materials 
delivered  under  this  contract  but  rejected  for  defects.  This  amoimt 
is  figured  on  rejected  steel  at  $4.50  per  hundred  poimds.  This  claim 
was  before  the  District  Board  on  or  about  May  9,  1919,  and  the 
claimant  agreed  to  such  reduction  from  its  claim  in  connection  with 
a  proposed  settlement  of  said  Board.  Apart  from  the  foregoing, 
no  evidence  has  been  taken  as  to  the  validity  of  the  claim  of  the  Gov- 
-emment. 

DECISION. 

1.  The  claimant's  contract  was  a  proxy  signed  contract  and  this 
claim  is  properly  before  this  Board  as  a  question  under  G.  O.  103  of 
1918,  on  a  Class  A  claim  under  the  act  of  March  2,  1919. 

2.  The  relief  which  the  claimant  4s  seeking  amounts  to  a  request 
for  re-formation  of  its  written  contract  on  the  ground  that,  by  mutual 
mistake,  the  written  contract  does  not  express  the  real  agreement 
of  the  parties. 

3.  The  contract  was  negotiated  on  behalf  of  the  Government  by 
an  officer  in  the  Procurement  Division  not  having  statutory  authority 
to  enter  into  a  written  contract  with  the  claimant.  While  Capt. 
McCleary  had  not  the  power  to  affix  the  signature  of  the  Government 
to  a  written  contract,  it  was  within  his  duty  as  a  member  of  the 
Procurement  Division  to  make  and  determine  upon  the  details  of 
contracts  which  were  subsequently  reduced  to  writing  in  accordance 
with  statutory  requirements.  It  has  been  held  in  numerous  decisions 
of  this  Board  that  a  definite  agreement  entered  into  by  an  officer  of 
the  Procurement  Division,  although  not  a  *' contracting  officer,"  is 
an  agreement  made  under  the  authority  and  direction  of  the  Secre- 
tary of  War  within  the  meaning  of  the  act  of  March  2,  1919. 

4.  In  a  proceeding  for  re-formation  of  a  Government  contract  on 
account  of  mistake,  the  evidence  does  not  have  to  conform  to  the 
provisions  of  R.  S.,  sec.  3744.  Parol  evidence  may  be  offered, 
(Aclcerlind  v.  U.  S.y  240  U.  S.  531.) 

5.  The  re-formation,  on  the  ground  of  a  mutual  mistake,  of  a 
written  contract  solumnly  entered  into,  should  be  undertaken  only 
upon  the  clearest  evidence  that  such  a  mistake  exists.  (J7.  S.  v. 
MiUiJcen,  202  U.  S.  168.) 

6.  The  oral  agreement  which  the  written  agreement  was  intended 
to  express  is  clearly,  proved  in  this  case.  The  mutual  intent  of  the 
parties  was  that  the  contract  price  should  be  the  price  subsequently 
to  be  fixed  by  the  Price  Fixing  Committee.  This  proved  to  be  $4.60 
per  hundred  pounds. 


238  DECISIONS  BOARD  OF  CONTKACT  ADJUSTMENT. 

7.  The  mistake  in  the  present  case  arose  from  the  belief  of  both 
parties  that  the  price  fixed  by  the  Price  Fixing  Committee  would 
govern  in  the  settlement  between  the  claimant  and  the  Grovemment, 
irrespective  of  the  price  set  in  the  contract  itself.  This  may  be  said 
to  be  a  mistake  of  law.  Much  law  has  been  written  discussing  the 
relative  merits  of  mistakes  of  law  and  mistakes  of  fact  as  grounds 
for  reformation  of  contracts.  The  courts  of  the  United  States, 
however,  have  adopted  a  liberal  policy  in  dealing  with  questions  of 
this  kind,  and  have  justified  the  reformation  of  instruments  on  account 
of  mistakes  of  law  as  well  as  on  account  of  mistakes  of  fact.  See 
cases  cited  infra. 

8.  In  the  present  case,  the  contract  was  drafted  by  Government 
agents  and  the  claimant  relied  upon  the  statement  of  another  Gov- 
ernment agent  that  the  language  would  carry  out  the  intent  of  their 
mutual  imderstanding.  We  do  not  intend  to  impute  anything  in 
the  nature  of  bad  faith  to  any  Government  agent  in  connection  with 
this  matter.  The  evidence  on  the  other  hand  is  clear  that  everybody 
has  acted  in  good  faith.  Nevertheless,  under  the  doctrine  laid  down 
in  our  courts,  parties  in  some  cases  have  a  right  to  rely  on  the  greater 
experience  of  the  other  party  to  the  contract  when  the  latter  is  more 
accustomed  to  deal  with  the  subject  matter  of  contracts  of  a  technical 
nature. 

9.  In  the  case  of  Snell  v.  Atlantic  Insurance  Co.  (98  U.  S.  85,  25  L. 
ed.  52),  a  contract  of  insurance  was  re-formed  so  as  to  protect  the 
interests  of  two  persons  whose  names  did  not  appear  in  the  original 
poUcy,  by  the  insertion  of  their  names  therein.  The  error  arose  in 
this  case  from  the  mistaken  idea  that  the  insertion  of  the  name  of 
one  partner  in  a  policy  would  protect  the  interests  of  all  three  part- 
ners. The  court  held  that  the  insured  had  the  right  to  rely  on  the 
statements  of  the  insurance  agent  to  that  effect,  although  such  state- 
ments were  in  no  way  made  in  bad  faith,  but  only  by  error  of  the 
agent. 

10.  In  the  case  of  the  Philippine  Sugar  Co.  v.  Philippines  (247 
U.  S.  348,  62  L.  ed.  1177),  a  deed  was  re-formed  i^ainst  the  interests 
of  the  United  States  so  as  to  except  the  buildings  on  certain  lands 
conveyed.     (See  also  Griswold  v.  Hazzard,  141  U.  S.  260.) 

11.  The  case  of  Cramp  cfc  Son  v.  V.  S.  (239  U.  S.  221,  60  L. 
ed.  238),  is  not  contrary  to  the  doctrine  laid  down,  for  it  was  not  made 
out  to  the  satisfaction  of  the  court  in  that  case  that  the  mistake 
existed. 

12.  We  are  satisfied  that  the  written  agreement  does  not  express 
the  intent  of  the  parties  and  that  this  was  due  to  a  mistake  such  that 
the  claimant  would  be  entitled,  in  a  court  of  equity,  to  re-formation 
of  its  contract. 
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13.  The  Board  of  Contract  Adjustment  is  not  a  court  of  equity. 
It  exercises  only  certain  powers  granted  by  Congress  to  the  Secretary 
of  War  and  by  him  delegated  to  the  Board.  The  question  raised  by 
a  petition  of  this  kind  is,  therefore,  whether  the  Secretary  can,  by 
i^eement  with  the  contractor,  exercise  the  right  of  re-forming  a 
contract  entered  into  by  him,  through  his  agents,  where  the  circum- 
stances are  such  that  a  court  of  equity  would  require  re-formation  in 
a  case  properly  brought  before  it. 

14.  It  has  been  held  that  the  Secretary  of  War  can  not  amend  a 
contract  after  it  has  been  fully  performed.  {Corliss  Steam  Engine 
Co,  V.  U,  S.,  91  U.  S.  321.)  This  case  relates,  however,  to  an  amend- 
ment to  the  contract  which  changed  the  mutual  rights  of  the  parties. 
A  re-formation  of  a  contract  is,  on  the  other  hand,  merely  a  correction 
of  an  error.  It  does  not  change  the  mutual  rights  of  the  parties  as 
they  were  intended  to  exist,  but  recites  them  with  greater  a^ccuracy. 

15.  The  act  of  re-forming  a  contract  is  not,  accurately  speaking,  an 
amendment  thereof,  although  it  may  be  that  it  can  be  carried  into 
effect  only  by  a  document  having  the  form  of  an  amendment.  It  is 
in  fact  merely  the  proper  performance  of  a  ministerial  duty,  that  is, 
the  reducing  to  writing  of  an  agreement.  We  believe  that  the  Secre- 
tary and,  therefore,  this  Board  as  his  agent,  have  the  right  to  redraft 
the  contract  between  the  Government  and  the  claimant  so  that  it 
shall  recite  the  agreement  as  made. 

16.  It  appears  that  the  Government  has  a  claim  against  the 
claimant  under  the  contract  now  under  consideration.  This  claim  • 
has  not  been  referred  to  this  Board,  but  is  within  the  jurisdiction  of 
another  department  of  the  War  Department.  This  Board  will 
therefore  execute  certificate  C,  amending  the  original  contract, 
and  will  refer  the  matter  to  the  Ordnance  Claims  Board  for  determina- 
tion of  the  amount  due  after  proper  offsets  and  countercharges,  and 
for  final  settlement  of  accounts  as  between  the  claimant  and  the 
Government. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C,  to  the 
Ordnance  Claims  Board  for  action  in  the  manner  provided  in  sub- 
division C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
Traffic  Division. 

Col.  Delafield,  Ldeut.  Col.  Junkin,  and  Mr.  McCandless  concurring. 


Case  Vo.  302. 

In  re  CLAIM  OF  THE  DAN  PATCH  CO. 

1.  CONTBACTS — ^BIDS. — Where  a  contractor  whose  bid  for  the  xnanufacture  of 
material  for  the  Army,  through  mistake,  is  but  80  per  cent  of  the  next  lowest  bid 
and  40  per  cent  of  the  highest  bid  received  by  the  Government,  is  given  an  oppor- 
tunity to  withdraw  the  bid,  but  "being  desirous  of  contributing  his  part  to  the 
success  of  the  war  decided  to  abide  by  the  bid,"  he  can  not  later  ask  the  Gov- 
ernment to  make  good  his  losses  in  the  performance  of  the  contract,  because 
the  war  has  ended  the  need  for  the  material  and  he  can  not  expect  further  con- 
tracts "to  overcome  the  loss  sustained." 

8.  SAME — CANCELLATION— DAMAGES.— Where,  in  the  completion  of  a  contract 
for  the  manufacture  of  material  for  the  Army  which  has  been  cancelled  by 
the  Government,  it  appears  that  the  contractor  would  lose  an  amount  greater 
than  the  difference  between  the  cost  of  facilities  and  component  materials 
procured  for  the  performance  of  the  contract  and  the  present  market  value 
thereof,  it  is  held  that  the  contractor  suffered  no  damages  by  reason  of  the 
cancellation  and  is  entitled  to  no  payment  on  account  thereof  by  the  Govern- 
ment. 

Col.  Fairbanks,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

For  the  purposes  of  this  opinion  the  following  facts  set  out  in 
the  claimant's  petition  are  accepted  as  true: 

On  the  26th  day  of  August,  1918,  the  claimant  entered  into  a  for- 
mal contract  with  the  United  States,  represented  by  Lieut.  CoL 
M.  A.  Reasoner,  Medical  Corps,  for  the  manufacture  of  25,000  poles 
for  litters,  at  the  agreed  price  of  $0,345  each,  to  be  shipped  on  or 
before  October  10,  1918. 

This  contract  resulted  from  a  bid  by  the  claimant  in  response 
to  a  request  for  bids  and  the  record  discloses  that  the  bids  of  other 
bidders  under  this  proposal  ranged  from  $0.42  to  $1,125  as  the  high 
bid. 

Under  this  contract  16,360  litter  poles  were  manufactured,  de- 
livered, and  paid  for  prior  to  November  19,  1918,  on  which  date  the 
contract  was  cancelled. 

The  claimant  has  appropriately  divided  his  claim  into  two  parts^ 
the  first  being  for  $7,025.91  for  the  ''net  loss  on  litter  poles  deliv- 
ered," the  second  part  being  for  $4,737.09,  based  on  depreciation  of 
special  facilities,  depreciation  of  material  on  hand  at  the  time  of 
cancellation,  the  setting  up  of  special  machinery  and .  other  fac- 
tory equipment,  etc. 
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The  second  part  of  the  claim  is  based  on  the  cancellation  of  the 
contract  subsequent  to  the  dehvery  of  16,360  of  the  litter  poles  and 
may  be  divided  as  follows: 

Depreciation  on  lumber  on  hand $3, 093. 75 

Depreciation  on  machinery  and  other  special  facilities  bought  and 
installed  for  this  contract 1. 417. 77 

4, 511. 52 
Administration  overhead,  5  per  cent 225. 57 

4,  736. 09 
DECISION. 

With  reference  to  the  claim  for  loss  on  litter  poles  delivered,  the 
petitioner  make3  the  following  statement: 

''Your  petitioner  further  states  that  he  was  given  an  opportimity 
to  withdraw  his  bid  after  the  discovery  of  error  in  price,  but  that  in- 
asmuch as  his  regular  line  of  business  was  cut  off  by  reason  of  war 
conditions,  and  being  desirous  of  contributing  his  part  to  the  success 
of  the  war,  decided  to  abide  by  the  bid,  having  been  duly  convinced 
that  opportunity  would  be  given  to  overcome  the  loss  to  be  sus- 
tained, if  he  faithfully  performed  his  contract,  either  by  means  of 
other  business  or  other  satisfactory  adjustments." 

This  part  of  the  claim  is  obviously  an  appeal  to  the  generosity  of 
the  Government  and  •  may  be  appropriately  answered  by  the 
language  of  the  Supreme  Court  in  Smoot  v.  United  States  (82  U.  S. 
36;  21  L.  ed.  107),  quoted  by  Col.  Garnett  in  the  opinion  of  this 
Board  in  case  No.  51,  in  re  Doehler  Die  Casting  Co,  (I,  these  decisions, 
44)  for  gas-mask  parts. 

The  only  other  excuse  for  this  part  of  the  claimant's  claim  is  set 
out  in  the  petition  in  the  following  language: 

''That  petitioner  states  that  error  was  made  in  figuring  the  cost 
of  these  poles,  said  error  arising  from  the  fact  that  the  imprece- 
dented  demands  of  the  Government  for  ash  lumber  caused  a  very  sud- 
den and  heavy  increase  in  the  cost  of  same;  further,  it  caused  the 
available  supply  of  suitable  sawed  and  cured  ash  to  be  greatly  re- 
duced, with  the  result  that  when  your  petitioner  went  upon  the  mar- 
ket to  secure  lumber  with  which  to  fill  this  contract  the  price  for  the 
same  had  doubled  and  the  quality  obtainable  was  such  that  twice 
the  quantity  was  required  from  which  to  make  a  proper  selection.'' 

This  statement  does  not  bring  the  claimant  within  any  rule  of  law 
known  to  this  Board  that  would  authorize  his  reimbursement  for 
this  item  of  the  claim.  There  is  a  presumption  that  the  contractor 
submitted  his  bid  with  a  knowledge  of  the  market  conditions  and 
market  values  of  the  necessary  materials  and  having  entered  into 
the  formal  contract  must  be  held  to  its  fulfillment,  whether  it  results 
in  a  profit  or  in  a  loss.  "It  is  a  well-settled  rule  that  if  a  party 
by  his  contract  charges  himself  with  an  obligation  possible  to  be 
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performed,  he  must  make  it  good  unless  its  performance  is  ren- 
dered impossible  by  the  act  of  God,  law,  or  of  the  other  party.  Un- 
forseen  difficulties,  however  great,  will  not  excuse  him."  (Sun 
Printing  and  Publishing  Association  v.  Moore,  183  U.  S.  642  and 
cases  cited.) 

The  Judge  Advocate  General  has  decided  that  the  "Secretary  of 
War  is  without  authority  to  release  a  contractor  from  his  contract  on 
the  ground  that  he  has  encountered  unexpected  difficulties  in  com- 
pleting it  or  that  its  execution  will  involve  a  material  pecimiary  loss 
or  in  other  words  to  relieve  the  contractor  from  a  bad  bargain." 
(Digest  of  Opinions  Judge  Advocate  General,  1912,  p.  326;  C  362, 
Dec.  4,  1901;  2569,  Sept.  3,  1896. 

Proceeding  to  the  second  part  of  the  claimant's  daim,  it  will  be 
noticed  that  the  loss  to  the  claimant  on  the  litter  poles  delivered 
was  $0,429  on  each  pole.  It  is  not  contended  that  the  loss  would 
have  been  recouped  if  the  remaining  one-third  of  the  contract  had 
been  performed.  It  is  therefore  a  fair  conclusioij  that  if  the  claim- 
ant had  been  required  to  complete  his  contract  by  the  furnishing  of 
8,640  additional  poles,  he  would  have  been  subjected  to  a  further 
loss  of  $3,706.56. 

The  items  of  this  part  of  the  claim,  aside  from  the  item  of  lumber, 
aggregate  $1,417.77,  but  this  entire  amount  is  not  chargeable  to  the 
uncompleted  portion  of  the  contract.  Sixty-five  per  cent  of  the 
contract  has  been  completed,  therefore  65  per  cent  of  this  sum  or 
$921.55  is  properly  chargeable  to  the  finished  portion  of  the  contract 
and  $496.22  to  the  unfinished  portion. 

With  respect  to  the  item  of  $225.57  "Administration  overhead,  5 
per  cent,''  there  is  in  the  record  an  admission  on  the  part  of  the 
claimant  that  this  item  is  not  properly  chargeable  under  the  rules 
prescribed  by  the  Secretary  of  War  and  it  is  therefore  eluninated 
from  consideration.  Eliminating  this  item,  it  leaves  this  part  of  the 
claim  $4,511.52,  and  deducting  from  this  amount  $921.55,  the  loss 
properly  chargeable  to  the  finished  portion  of  the  contract  would 
leave  the  claimant's  net  loss  as  $3,589.97. 

This  amount  being  less  than  the  loss  it  would  have  sustained  if  it 
had  been  required  to  complete  its  contract,  it  necessarily  follows  that 
the  entire  claim  must  be  disallowed. 

For  the  reasons  above  stated,  the  claim  is  denied. 

Col.  Garnett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  310. 

In  re  CLAIM  OF  THE  NATIONAL  BNAMBLmO  &  STAMPING  GO. 

XVIDBNCS — OBAL  CONTRACTS — ^NONE  FOUND.— Evidence  does  not  disclose 
an  oral  agreement  on  the  part  of  a  Qovemment  representative  to  accept  material 
manufactured  in  excess  of  the  quantity  stipulated  under  a  regularly  eiecnted 
contract  with  the  Qovemment,  and  the  case  therefore  does  not  come  within  the 
purview  of  the  Dent  Act,  approved  March  2,  1919. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Claimant  filed  a  statement  of  claim,  Form  B,  alleging  that  an 
oral  order  was  given  by  M.  A.  Dunning,  buyer  for  the  Government, 
by  which  he  agreed  to  purcha^se  for  the  Government  400  marmitesi 
at  a  price  of  $8.50  each,  a  total  of  $3,400. 

2.  Claimant  had  a  regularly  executed  contract  with  the  Govern- 
ment for  the  manufacture  of  5,000  marmites  which  were  delivered 
and  accepted  by  the  Government.  In  the  course  of  the  manufacture 
of  the  5,000  aforesaid,  it  exceeded  the  quantity  stipulated  by  400, 
and  approached  Mr.  M.  A.  Dunning,  buyer  for  the  Government, 
in  regard  to  the  disposition  of  said  marmites.  Mr.  Dunning  made 
no  binding  promise,  but  simply  indicated  that  he  would  see  what 
could  be  done  and  if  possible  would  secure  an  order. 

DECISION. 

1.  As  the  work  was  done  and  the  obligations  were  incurred  with 
regard  to  the  said  400  marmites  not  upon  the  faith  of  any  contract 
or  agreement  of  an  authorized  agent  of  the  Government,  this  is  not 
a  case  coming  within  the  purview  of  the  act  of  March  2,  entitled 
^'An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes"  (40  Stat.  1272),  and 
the  relief  asked  for  must  be  denied. 

« 

Col.  Boggs,  Lieut.  Col.  CaiTUth,  Lieut.  Col.  Hamilton,  and  Lieut. 
Col.  Fairbanks  concurring. 
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Case  No.  199. 

In  re  CLAIM  OF  THE  DOMESTIC  LATTNDBT  CO. 

1.  POST  EXCHANGES.— An  agreement  made  by  an  officer  of  the  Army  acting  ort 
behalf  of  a  post  exchange  is  not  binding  upon  the  Government. 

8.  CONTRACT — SALE. — ^Where  a  contract  granting  the  exclusive  privilege  to  do- 
the  laundry  work  of  a  military  reservation  is  cancelled  and  subsequently,  in 
consideration  of  a  waiver  by  the  laundry  company  of  its  claim  arising  therefrom, 
the  Government  agrees  to  purchase  such  of  the  laundry  machinery  procured 
especially  to  equip  its  plant  to  handle  the  large  volume  of  business  of  the  camp, 
the  contract  of  sale  is  binding  on  both  parties  and  the  laundry  company  cannot 
repudiate  such  an  agreement  and  recover  on  account  of  the  breach  of  the  service 
contract. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  fii)ds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $13,217.34,  arising  out  of  an 
agreement  alleged  to  have  been  made  with  the  Government  for  the 
purchase  of  laundry  machinery. 

2.  On  or  about  the  10th  day  of  September,  1917,  the  claimant 
entered  into  a  oral  agreement  with  Brig.  Gen.  Alfred  W.  Bjornsted, 
at  that  time  chief  of  staff  of  the  Thirtieth  Division,  United  States 
Army,  at  Camp  Sevier,  S.  C,  under  which  it  agreed  to  provide  the 
necessary  facilities  for  doing  the  laundry  of  the  officers  and  men  on 
duty  at  the  camp.  The  claimant  contends  that  Gen.  Bjornsted  was^ 
acting  under  the  authority  of  the  Secretary  of  War.  It  was  agreed 
that  the  claimant  should  have  the  exclusive  right  to  establish  receiving 
and  distributing  stations  within  the  camp. 

3.  It  appears  that  the  claimant  procured  and  installed  the  neces- 
sary machinery  and  equipment  at  a  cost  of  approximately  $26,000, 
and  its  present  claim  is  based  on  a  50  per  cent  valuation  thereon. 

4.  For  a  period  of  five  or  six  months  after  the  agreement  was 
entered  into  the  claimant  enjoyed  the  exclusive  rights  granted  and 
he  collected  and  delivered  laundr}'  and  received  payment  therefor 
through  the  post  exchanges  at  the  camp.  In  the  latter  part  of  June^ 
1918,  a  new  camp  conunander  withdrew  the  privileges;  and  thereafter 
the  only  business  the  claimant  received  from  the  camp  other  than 
the  base  hospital  and  the  Quartermaster  Corps  was  such  business  as. 
was  brought  to  it  by  individual  officers  and  men.  (Record,  p.  65.) 
The  claimant  estimated  that  it  did  a  total  business  of  about  $40,000 
for  the  camp,  whereas,  had  the  exclusive  privileges  not  been  with- 
drawn, it  contends  that  it  would  have  done  a  business  of  $200,000- 
during  the  two  years  the  camp  was  used  by  the  Army.    (Record,  p.  66.) 
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5.  On  learning  that  the  Govemment  contemplated  constructing 
and  operating  a  laundry  within  the  camp,  the  president  of  the 
claimant  came  to  Washington,  in  August,  1918,  and  conferred  with 
Col.  John  S.  Fair,  at  that  time  Assistant  Quartermaster  General  in 
charge  of  three  divisions  of  the  Office  of  the  Quartermaster  General, 
including  the  Conservation  and  Reclamation  Division. 

6.  The  claimant  agreed  to  waive  any  claim  that  he  might  have 
arising  from  the  action  of  the  commanding  officer  in  withdrawing 
the  exclusive  laundry  privileges,  and  the  Govemment  agreed  to  pur- 
chase whatever  of  the  machinery  which  the  claimant  had  installed 
for  the  purpose  of  doing  the  work  at  Camp  Sevier  which  ''could  be 
used  in  our  new  plant,"  the  plant  to  be  constructed  by  the  Govem- 
ment within  the  camp.  Col.  Fair  testified  that  he  thereupon  gave 
instructions  to  Mr.  James  E.  Dann,  in  charge  of  the  Laundry  Branch 
of  the  Conservation  and  Reclamation  Division,  to  buy  from  the 
claimant  ''all  that  machinery  that  was  suitable  for  our  plant."  He 
did  not  authorize,  however,  nor  did  he  intend  to  authorize,  the  pur- 
chase of  aU  the  machinery  at  the  plant  of  the  claimant,  whether  or  not 
it  was  installed  as  a  result  of  the  agreement  with  Gen.  Bjomsted, 
but  rather  "my  idea  was  that  the  Govemment  should,  while  not 
legally  obhgated  to  take  over  any  of  the  machinery,  morally  it  was 
boimd  to  take  and  use  as  much  of  that  machinery  as  we  could  possibly 
install  and  use  in  our  building." 

"  Q.  You  merely  intended  to  buy  all  the  machinery  that  could  pos- 
sibly be  used  in  the  camp  laundry  ? 
"A.  That  was  in  serviceable  shape. 

9(K  ♦  ♦  sK  ♦  aK  aK 

"  Q.  According  to  your  understanding.  Colonel,  it  was  not  decided 
at  these  conversations  as  to  what  portion  of  the  machinerv  of  the 
claimant  here  would  be  purchased  by  the  Govemment,  but  that  such 

Eortion  was  to  be  developed  after  an  examination  of  the  machinery 
e  had  on  hand  ? 

"A.  Major,  what  I  told  Mr,  Hammet  was  that  any  machinery 
that  he  had  that  was  in  good  condition  that  we  could  use  we  would  take. 
That  is  my  recollection. 

"Q.  And  that  was  the  extent  of  the  agreement? 
"A.  That  is  all.     I  just  simply  felt  he  nad  met  an  emergency  there 
and  if  we  could  use  that  machinery  we  ought  to  use  it  in  a  new 
laundry  to  be  built. 

^^%  ^p  ^^^  ^^^  ^^^  ^^^  ^^^ 

"Q.  Do  you  consider  your  conference  at  this  time  as  practically 
an  order  for  such  machinery  as  was  in  good  shape  ? 

"A.  I  consider  that  he  would  have  the  right  to  believe  he  could 
sell  to  the  Government  machinery  that  he  had  on  hand  that  was  in 
serviceable  condition  and  suitable  for  our  plant  that  we  proposed  to 
construct 

"Q.  Based  on  your  agreement  and  depending  on  the  figures  which 
might  be  arrived  at  by  your  inspector  ? 

'*A.  Yes."     (Record,  pp.  41,  44,  45.) 
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7.  The  Hon.  Sam  J.  Nicholls,  of  the  Committee  on  Military  Affairs 
of  the  House  of  Representatives,  who  attended  the  conference  at 
which  the  agreement  with  Col.  Fair  was  reached,  testified: 

^^  My  recollection  is  that  Col.  Fair  told  Mr,  Hammet  approxinuUely 
just  what  Col.  Fair  says.  My  understanding  of  the  conversation 
was  that  any  machinery  that  he  had  gone  to  the  expense  of  buying 
to  satisfy  this  need  of  a  laundry  was  to  be  taken  over  by  the  Govern- 
ment at  what  it  was  worth  and  taken  off  his  hands  to  use  in  the 
Government's  laundry.  That  is  the  understanding  I  had;  and  I  do 
remember  Col.  Fair  telling  him  just  what  he  said  he  told  him." 
(Record,  p.  47.) 

DECISION. 

1 .  It  is  unnecessary  to  determine  in  this  case  whether,  in  making 
the  original  agreement,  Gen.  Bjomsted  acted  imder  the  authority  of 
the  Secretary  of  War  and  intended  to  bind  the  Government,  or  on  be« 
half  of  the  post  exchange  of  the  camp,  in  which  event  his  promises 
would  not  be  binding  upon  the  Government. 

2.  Whatever  the  terms  of  the  agreement  as  a  result  of  which  the 
claimant  increased  its  facilities  for  laundry  work,  that  agreement 
was  superseded  and  all  claims  thereunder  relinquished  by  the  claim- 
ant upon  entering  into  the  contract  .of  sale  in  August,  1918. 

3.  Under  the  agreement  made  by  Col.  Fair,  the  Government 
promised  to  purchase  such  of  the  machinery  installed  in  the  plant  by 
the  claimant  especially  for  the  purpose  of  doing  Camp  Sevier  laundry 
worJcj  which  was  in  serviceable  condition  and  could  be  used  by  the 
Government  in  the  laundry  plant  which  the  Government  corUemplated 
constructing  within  the  camp,  except  the  boiler,  the  power  engine, 
and  the  hot-water  heater,  referred  to  in  letter  of  Mr.  J.  E.  Dann 
to  the  claimant  dated  September  26,  1918.  The  Quartermaster 
General  did  not  have  authority  to  purchase  such  items,  as  they  were 
faciUties  under  the  jurisdiction  of  the  Construction  Division  of  the 
Army.  The  claimant  was  so  informed,  and  had  he  wished  to  effect 
a  sale  to  the  Government  of  the  boiler,  the  power  engine,  and  the 
water  heater,  he  could  have  taken  that  matter  up  with  the  Office  of 
the  Chief  of  the  Construction  Division. 

4.  It  is  the  opinion  of  the  Board  that  the  claimant  is  entitled  to 
the  difference  between  the  value  of  the  laundry  machinery  it  had 
on  hand  in  the  latter  part  of  August,  1918,  and  which  was  then  in 
satisfactory  condition  and  would  have  been  suitable  for  installment 
in  the  proposed  camp  laundry,  and  the  present  value  of  such  ma- 
chinery, an  appropriate  depreciation  allowance  being  made  as  to 
any  of  the  machinery  which  has  been  used  by  the  plaintiff  since  that 
time. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Car- 
ruth,  and  Lieut.  Col.  Malone  concurring. 


Case  No.  306. 

In  re  CLAIM  OF  S.  &  L.  COHEN,  NSW  YORK  CITT. 

CONTBACTS— OBAIr-SSTTLEMXNT  OF  DAMAGES  TTNDBB  PBOVISIONS 
OF  BBNT  ACT.— Under  the  act  of  March  2,  1919,  where  a  claim  is  filed  for 
damages  alleged  to  have  arisen  ftom  the  failure  of  the  Government  to  execute 
a  contract  promised  claimant,  such  alleged  damages  being  due  to  the  fall  in  prices 
of  goods  purchased  in  anticipation  of  the  promised  contract,  the  War  Department 
Board  of  Contract  Adjustment  will  make  no  award,  as  it  is  clear  the  expenditures 
and  obligations  made  by  the  claimant  were  not  made  upon  the  faith  of  the  agree- 
ment nor  in  the  performance  or  preparing  to  perform  said  contract. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  S.  &  L.  Cohen,  of  New  York  City,  filed  a  statement  of  claim. 
Form  A,  before  the  Claims  Board,  Director  of  Purchase,  alleging  that 
on  or  about  the  12th  day  of  November,  1918,  the  claimant  entered 
into  an  agreement  with  an  agent  of  the  Secretary  of  War  for  the  man- 
ufactu];e  of  15,000  wool  coats  at  the  unit  price  of  $1.62,  aggregating 
$24,300.  Claims  Board,  Director  of  Purchase,  after  consideration 
of  the  case,  found  that  no  agreement  was  made  within  the  purview 
of  the  act  approved  March  2,  1919,  entitled  ''An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes'^  (40  Stat.  1272),  and  the  matter  has  been  brought 
by  appeal  to  this  Board. 

2.  An  examination  of  the  statement  of  claim  and  the  papers  filed 
therewith  discloses  the  fact  that  on  November  5,  1918,  Harry  L, 
Wells,  acting  chief  of  uniform  section,  recommended  to  the  Board 
of  Awards  that  a  contract  *'for  wool  coats  be  placed  to  apply  against 
RQ  2703,  CE  623,''  to  S  &  L.  Cohen  for  15,000  coats  at  $1.62;  and 
that  in  making  this  recommendation  the  following  language  was 
used: 

^^This  recommendation  is  made  as  a  probationary  contract.  Some 
time  ago  all  the  contracts  with  this  firm  were  cancelled  because  of 
inferior  work.  The  firm  previously  had  manufactured  a  good  grade 
of  work,  but  simply  permitted  its  organization  to  run  down. 

^^We  believe  tnat  this  firm  is  sufficiently  warned  now  and  that  we 
can  expect  a  better  grade  of  work  in  the  future  and  are  willing  to 
reinstate  them  with  this  small  contract,  stating  to  them  that  all 
future  contracts  depend  upon  the  quality  of  work  given  to  us  on  this- 
award." 
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3.  It  further  appears  that  on  November  5,  1918,  an  award  was 
made  from  the  clothing  branch  to  S.  &  L.  Cohen  for  15,000  coats, 
to  be  deUvered  5,000  week  ending  January  4,  1919,  and  5,000  weekly 
thereafter  until  completed,  week  ending  January  18,  1919.  Specifica- 
tions in  said  award  were  as  follows: 

*'1356.  As  per  two  similar  samples  to  be  submitted  for  approval 
to  Manufacturing  Branch,  C.  &  E.  Division,  109  E.  16th  St.,  N.  Y.  C. 
When  approved  and  finally  Orccepted  hy  this  hranchf  one  sample  will 
be  forwarded  to  the  depot  and  one  sent  to  the  contractor." 

4.  It  appears,  although  the  award  was  made  on  November  5,  no 
contract  was  issued  to  cover  the  award,  because  of  the  armistice  and 
the  necessary  reduction  of  the  Government's  requirements.  The  firm 
of  S.  &  L.  Cohen  have  furnished  the  Board  with  a  statement  showing 
the  dates  the  goods  were  purchased,  which  they  proposed  to  use  in 
fulfilling  the  expected  contract,  as  well  as  the  market  value  of  said 
material.  From  this  statement  it  appears  that  the  said  goods  were 
purchased  from  April  17,  1918,  to  September  24,  1918,  and  the  afore- 
said statement  contains  the  following  language : 

''The  above  materials  were  not  purchased  for  the  fulfillment  of 
15,000  wool  service  coats  but  were  piu'chased  for  use  in  filling  pre- 
vious contracts. 

''However,  this  contract  was  promised  to  us  by  Mr.  Wells,  about 
October  20,  1918.  At  that  time  the  prices  of  these  materials  were 
higher  than  we  had  paid  for  them,  and  if  this  contract  had  n6t  been 
promised  to  us,  we  would  have  sold  these  materials  at  that  time  and 
would  have  received,  at  least,  what  they  had  cost  us. 

"Bandly  note  that  through  the  promising  of  this  contract  we  lost 
the  difference  between  the  present  market  price  and  the  market  price 
about  October  20,  1918." 

DECISION. 

The  question  which  is  involved  in  this  case  is  whether  the  Board  of 
Contract  Adjustment  may  make  an  award  based  upon  the  fall  in 
prices  of  goods  purchased  before  a  contract  was  expected  or  promised, 
when,  after  an  oral  promise  of  a  contract,  the  failure  on  the  part  of 
the  Government  to  execute  such  a  contract  was  due  to  the  signing  of 
the  armistice,  and  the  consequent  diminution  of  the  Government's 
requirements. 

As  no  regularly  executed  contract  was  issued  in  this  case,  the  law 
with  respect  thereto  is  found  in  the  act  of  March  2,  1919  (40  Stat. 
1272),  authorizing  the  Secretary  of  War  "to  adjust,  pay,  or  discharge 
any  agreement,  express  or  implied,  upon  a  fair  and  equitable  basis 
that  has  been  entered  into  in  good  faith  during  the  present  emer- 
gency and  prior  to  November  twelfth,  nineteen  hundred  and  eighteen,'' 
by  any  officer  or  agent  of  the  Secretary  of  War,  for  purposes  con- 
nected with  the  prosecution  of  the  war,  "when  such  agreement  has 
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been  performed  in  whole  or  in  part,  or  expenditures  Tuvoe  been  made  or 
obligations  incurred  upon  the  faith  of  the  same  by  any  such  person^Jirm, 
or  corporation  prior  to  November  twelfth,  nineteen  Jmndred  and  eighteen.'' 
The  act  further  provides,  however,  that  in  no  case  shall  any  award 
include  prospective  profits  on  any  part  of  the  contract  beyond  the 
goods  and  supplies  delivered  to  and  accepted  by  the  United  States 
and  ''a  reasonable  remuneration  for  expevditures  and  obligations  or 
liabilities  necessarily  incurred  in  performing  or  preparing  to  perform 
said  contract." 

It  will  be  observed  that  our  authority  to  make  awards  upon  con- 
tracts involve  two  limitations,  so  far  as  expenditiu'es  and  obligations 
are  concerned,  to  wit:  (1)  Such  expenditures  must  necessarily  have 
been  made,  and  such  obligations  must  necessarily  have  been  incurred 
in  performing  or  preparing  to  perform  said  contract;  and  (2)  such 
expenditures  must  have  been  made  and  obUgations  must  have  been 
incurred  upon  the  faith  of  the  agreement.  In  this  case  it  is  clear 
that  the  expenditures  and  obligations  made  by  this  firm  were  not 
made  upon  the  faith  of  the  agreement,  nor  were  they  made  in  the 
performance  or  preparing  to  perform  said  contract,  and  therefore 
there  is  no  authority  in  the  law  for  an  award  for  such  expenditures; 
And  the  Board  doth  hereby  refuse  to  make  certificate,  Form  C,  as 
prescribed  in  Supply  Circular  No.  17,  revised. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col. 
31alone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  45. 

In  re  CLAIM  OF  THE  GOLD  MABK  KNTTTINa  CO. 

1.  CONTBACTS— ORAL— NONE  FOUND.— Where,  under  a  claim  made  under  fhe 
act  of  March  2,  1919,  the  evidence  is  convincing  that  no  contract  was  ever 
made  by  the  Oovemment  with  claimant,  as  alleged,  it  follows  that  the 
War  Department  Board  of  Contract  Adjustment  will  make  no  award  for  obli- 
gations and  expenses  alleged  to  have  been  incurred  by  the  claimant  on  the 
faith  of  any  such  contract. 

8.  SAME  ASSUMPTION  OF  BUSINESS  BISK.— A  contractor  with  the  Government 
assumes  an  ordinary  business  risk  in  purchasing  material  in  excess  of  the 
requirements  necessary  to  complete  a  formal  contract  in  anticipation  of  obtain- 
ing another  Government  order  for  similar  articles. 

lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board : 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  for  $12,206.25  for  damages  claimed 
to  have  been  sustained  by  the  Gold  Mark  Knitting  Co.,  of  Woon- 
socket,  R.  I.,  by  reason  of  its  purchase  of  tape  to  be  used  in  the 
manufacture  of  spiral  puttees  under  an  order  alleged  to  have  been 
placed  with  it  by  the  Government  on  or  about  April  27,  1918. 

2.  Early  in  April,  1918,  the  claimant's  New  York  agents,  Clift  & 
Goodrich,  submitted  samples  of  puttees  manufactured  by  the  claimant 
and  solicited  an  order  for  the  production  of  500,000  pairs,  delivery 
thereof  to  be  completed  by  January  1,  1919. 

3.  Under  date  of  April  27,  1918,  a  notice  of  the  award  of  contract 
No.  2458-B  for  the  manufacture  and  delivery  prior  to  January  1, 
1919,  of  250,000  pairs  of  puttees  was  forwarded  to  the  claimant. 

4.  The  claimant  contends  that  Mr.  F.  E.  Haight,  chief  of  the 
knit  goods  section.  Clothing  and  Equipment  Division,  Quartermaster 
Corps,  New  York,  *' positively  stated  to  us  that  we  could  take  a  con- 
tract for  500,000  pairs  of  puttees.  But  he  preferred,  because  we 
were  not  absolutely  sure  of  delivereis,  that  we  take  250,000-pair  con- 
tract and  then  when  that  was  completed  to  take  on  contract  for  the 
balance.' '     (Petition .) 

5.  Under  date  of  May  8,  1918,  the  claimant  forwarded  to  the  An- 
chor Webbing  Co.,  of  Pawtucket,  R.  I.,  an  order  for  1,500,000  yards 
of  three-quarters-inch  khaki  tape  ,at  $2.32^  per  144  yards.  That 
amount  of  tape  was  sufficient  for  the  manufacture  of  500,000  puttees 
and  was  ordered  for  the  production  of  the  puttees  to  be  delivered 
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under  contract  No.  2458-B  and  the  additional  order  which,  the 
claimant  contends,  Mr.  Haight  promised  to  award  upon  the  com- 
pletion of  contract  No.  2458-B. 

6.  Under  date  of  September  16,  1918,  the  claimant  wrote  to  Mr. 
Haight  in  part  as  follows : 

''You  may  recall  that  in  the  early  part  of  the  month  the  writer 
visited  you  and  inquired  about  puttee  contracts  for  1919.  At  that 
time  you  said  that  owing  to  existing  conditions  it  would  be  of  no  pur- 
pose for  us  to  have  specifications  for  1919  contracts.  We  are  won- 
dering if  conditions  have  so  come  about  that  it  would  be  in  accord 
with  your  plans  to  submit  now  specifications  referred  to." 

in  reply  to  which  Mr.  Haight  wrote  on  the  following  day  : 

''1.  With  reference  to  yours  of  the  16th  inst.  regarding  future 
contract.  I  can  not  advise  you  at  present  when  the  Government 
will  be  in  the  market  and  regret  that  I  can  not  use  your  present  equip- 
ment. 

''2.  I  have  not  adopted  new  specifications  but  as  soon  as  I  do,  I 
shall  advise  all  manufacturers  and  ask  them  to  bid." 

7.  The  claimant  produced  two  witnesses  upon  the  hearing,  Mr. 
William  A.  McCarthy,  its  treasurer,  and  Mr.  Thomas  F.  Riley,  an 
employee,  both  of  whom  were  present  during  the  negotiations  with 
Mr.  Haight.  The  testimony  most  favorable  to  the  claimant  is 
quoted : 

'*  *  *  *  It  was  then  that  Mr.  Haight  said  for  us  under  no  cir- 
cumstances to  take  more  than  the  amount  we  could  deliver  on 
time;  *  *  *.  The  estimate  then  was  that  we  could  deliver  250,- 
000  pairs.  Mr.  Haight  then  said  that  after  these  were  made  and 
delivered  satisfactorily  to  the  Government  we  then  could  come  and 
take  the  balance  of  the  500,000  pairs. 

**Q.  I  take  it  that  that  is  the  conversation  on  which  you  are 
relying  ? 

"A.  Yes,  sir. 

*'Q.  Did  Mr.  Haight  tell  you  at  that  conversation  that  he  would 
give  you  an  order  for  500,000  pair — 250,000  pairs  additional  ? 

'*A.  No,  sir. 
*  ♦  «  *  «  «  « 

**Q.  (By  claimant's  counsel.)     No  express  promise  was  made,  Mr. 
McCarthy,  that  you  recall,  beyond  what  you  have  just  said  ? 
*' A.  Not  beyond  what  I  have  just  said. 

^^k  ^^^  ^^^  ^^^  ^^^  ^^^  ^^^ 

''Q.  (By  claimant's  counsel.)  You  left  with  the  definite  impres- 
sion that  you  would  get  another  contract  for  250,000  pairs,  did 
you? 

^*A.  Yes,  sir."     (Record,  pp.  13,  14,  15.) 

8.  Mr.  Haight  wrote  to  this  Board,  under  date  of  May  29,  as 
f oDows : 

''Concerning  the  claim  of  the  Gold  Mark  Knitting  Co.,  of  Woon- 
socket,  R.  I.,  I  beg  to  state  that  I  distinctly  rec^l  the  fact  that 
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these  people  were  given  a  contract  for  10,000  pairs  of  puttees, 
another  for  75,000  pairs,  and  that  they  then  asked  lor  a  contract  for 
500.000  pairs.  They  called  on  me  with  their  agent,  Mr.  Goodrich, 
of  Clift  &  Goodrich,  and  when  I  questioned  them  as  to  their  ability 
to  turn  out  so  large  a  contract  it  was  quite  evident  to  Mr.  Goodrich, 
as  Well  as  to  myself,  that  they  were  not  in  a  position  to  fulfill  their 
contract  for  more  than  250,000  pairs  additional.  I  made  no  promise 
to  give  them  250,000  on  fiu'ther  contracts.'' 

9.  Upon  direct  examination  Mr.  Haight  testified: 

'*Q.  Did  you  ever  give  this  claimant  an  order  for  puttees  in 
excess  of  the  three  orders  (order  No.  1551-B,  for  10,000  pairs,  order 
No.  1961-B,  for  84,000  pairs,  and  order  No.  2458-B,  for  250,000 
pairs)  ? 

''A.  I  did  not. 

'*Q.  You  have  heard  his  testimony  this  morning.  Do  you  recall 
ever  naving  had  a  conversation  with  him  in  which  you  told  him 
that  upon  the  satisfactory  completion  of  order  No.  2458-B,  for 
250,000  pairs  of  puttees,  that  you  would  then  give  him  an  additional 
order  for  250,000  more  puttees  ? 

*'A.  I  can  not  recall  that;  no. 

*'Q.  Will  you  say  you  did  not  make  it? 
''A.  Yes. 

3|C  ♦  ♦  4e  9|C  9|C  3|C 

'^Mr.  Haight.  I  refused  to  give  him  an  order  for  500,000  pairs  of 
puttees,  because  he  showed  by  his  own  figures  that  he  could  not 
make  that  many  by  the  1st  of  January.  And  even  when  I  gave  him 
250,000  he  only  delivered  125,000.     *     *     *     (Record,  pp.  34-36.) 

*'Mr.  Haight.  I  refused  to  rive  them  a  contract  for  more  than 
250,000,  which,  by  their  own  ^ures,  they  would  have  diflB.culty  in 
filling."     (Record,  p.  42.) 

and  upon  cross-exammation: 

*****  But  that  I  definitely  promised  them  a  contract  for 
600,000,  of  which  I  was  giving  them  250,000  then,  I  am  sure  it  is  not 
correct. 

"Mr.  Haight.  I  definitely  recall  that  I  did  not  give  them  a  500,000 
contract,  or  promise  it." 

DECISION. 

1.  The  claimant's  testimony  as  to  the  contract  for  the  manufacture 
of  250,000  additional  puttees  is  vague,  and,  in  the  light  of  Mr. 
Haight's  definite  recollection  of  the  conversation,  can  not  be  given 
weight  sufficient  to  support  the  present  claim.  It  is  significant,  too, 
that  the  claimant  did  not  immediately  take  issue  with  the  direct 
negation  contained  in  Mr.  Haight's  letter  of  September  17,  1918,  of 
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any  obligation  on  the  part  of  the  Government  to  award  a  contract 
for  the  delivery  of  puttees  in  1919. 

2.  It  is  clear  that  the  order  placed  by  the  claimant  with  the  Anchor 
Webbing  Co.  for  tape  was  not  in  direct  reliance  upon  a  Government 
order  for  500,000  puttees,  but  rather  as  to  that  portion  in  excess  of 
the  requirements  of  contract  No.  2458-B,  it  was  an  assumption  of  an 
ordinary  business  risk. 

3.  It  is  the  opinion  of  the  Board  that  no  agreement  was  entered 
into  by  the  Government  with  this  claimant  for  the  manufacture  of 
puttees  as  claimed  in  its  petition,  and  that  it  has  failed  to  show 
cause  justifying  an  award  in  any  amoimt. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Fairbanks,  Lieut.  Col.  Car- 
ruth,  and  Lieut.  Col.  Malone  concurring. 


Case  No.  417. 

In  re  CLAIM  OF  THE  BBADDOCX  MANTIFACTUBINa  CO. 

1.  CONTRACTS— FIXED  FBICE— EFFECT  OK  BY  ACTION  OF  WAB  INDITS- 

TRIES  BOARD. — A  claimant  havins  a  contract  for  the  sale  of  certain  commod- 
ities to  the  Government  at  a  fixed  price,  containing  no  provision  for  revision 
of  such  price,  is  not  entitled  to  an  increased  price  therefor  later  established 
by  the  Price  Fixing  Committee  of  the  War  Indnstries  Board,  even  though  such 
increased  price  was  retroactive  to  a  time  antedating  the  contract.  (Variona 
decisions  cited.) 

2.  SAME — ^UNDER  DENT  ACT.— Such  statement  of  claim  does  not  set  out  a  con- 

tract within  purview  of  the  act  of  March  2,  1919. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  Braddock  Manufacturing  Co.,  of  Braddock,  Pa.,  has  filed 
its  statement  of  claim.  Form  B,  alleging  that  the  claimant,  on  or 
about  May  13,  1918,  entered  into  a  regularly  executed  contract  for 
the  manufacture  of  cast-steel  ingots  at  a  price  of  3^  cents  per  pound, 
and  that  subsequently  thereto,  to  wit,  on  November  7,  1918,  the  War 
Industries  Board  fixed  the  price  of  cast-steel  ingots  at  4^  cents  per 
pound,  making  said  price  retroactive  to  January  1,  1918,  and  that  as 
a  result  of  the  said  act  of  the  War  Industries  Board  the  claimant  is 
entitled  to  an  additional  sum  of  $20,470.60,  being  an  amount  equal  to 
1  cent  per  pound  additional  to  3i  cents  per  pound  fixed  by  the  said 
contract. 

2.  An  examination  of  the  file  discloses  the  fact  that  the  contract 
provided  that  the  Government  would  pay  to  the  contractor  as  just 
and  fair  compensation  the  sum  of  3i  cents  per  pound  f.  o.  b.  cars 
Braddock,  Pa.,  for  cast-steel  ingots  delivered  to  and  accepted  by  the 
United  States,  and  that  there  is  no  provision  in  said  contract  relat- 
ing to  a  revision  of  price  fixed  in  said  contract  by  the  War  Industries 
Board  or  any  other  instrumentality.  Attached  to  the  papers  is  a 
copy  of  a  letter,  dated  November  7,  1918,  purporting  to  be  the  action 
of  the  Price  Fixing  Committee  in  fixing  the  price  of  cast^teel  ingots, 
and  reading  as  follows: 

*'The  Price  Fixing  Committee  of  the  War  Industries  Board  has 
fixed  the  price  of  cast-steel  ingots  or  slugs  for  projectiles  at  $4.50  per 
100  pounds  f.  o.  b.  cars,  Pittsburgh  basis.  This  price  shall  apply  on 
all  cast-steel  ingots  or  slugs  for  projectiles  delivered  after  January  1, 
1918,  under  contracts  with  the  United  States.*' 
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DECISION. 

The  question  raised  by  the  above  statement  of  facts  is,  where  a 
contract  providing  for  the  manufacture  of  steel  ingots  at  3^  cents 
per  pound  has  no  provision  in  the  body  of  the  contract  relating  to  a 
revision  of  the  price,  is  fully  executed  and  payment  has  been  made  in 
accordance  with  the  terms  thereof,  did  the  action  of  the  Price  Fixing 
Committee,  increasing  the  price  of  steel  ingots  to  4^  cents  per  pound, 
and  purporting  to  make  the  same  applicable  to  contracts  thereto- 
fore executed,  have  the  effect  intended  by  the  Price  Fixing  Committee 
and  thereby  entitle  the  contractor  to  1  cent  per  pound  additional? 
This  question  has  already  received  the  attention  of  the  Comptroller 
of  the  Treasury,  and  as  his  decisions  set  out  the  law  on  the  subject 
correctly,  it  will  be  sufficient  to  quote  therefrom. 

In  25  Comptroller's  Decisions,  918,  speaking  of  the  effect  of  the 
action  of  the  Price  Fixing  Committee  on  existing  contracts,  it  wag 
said: 

*'The  prices  to  be  paid  for  this  material  were  definitely  fixed  in 
the  contract,  which  contained  no  provision  for  changes  in  price. 
There  is  no  express  or  specific  authority  of  law  conferred  upon  said 
committee  to  alter  or  modify  the  terms  of  such  contracts  and  there- 
fore the  contractor  s  legal  rights  are  to  be  determined  by  the  terms 
of  the  contract,  irrespective  of  any  action  taken  by  said  committee. 

*' Since  topellant's  claim  rests  entirely  upon  the  terms  of  the  con- 
tract appellant  has  no  legal  right  to  a  greater  price  for  said  material 
than  is  provided  in  the  contract/' 

In  25  Decisions,  767,  the  Comptroller  said: 

*'If  the  so-called  supplemental  contract  changes  the  consideration 
fixed  by  the  original  contract,  it  is  without  consideration  and  void ; 
if  it  is  a  proper  interpretation  of  said  contract,  it  is  unnecessary.  In 
any  event  it  must  be  wholly  disregarded.  A  claim  for  money  alleged 
to  be  due  under  a  contract  is  not  to  be  settled  and  adjusted  by  means 
of  a  supplemental  contract.  (See,  in  this  connection,  25  Comp. 
Dec,  525.)'' 

In  25  Comp.  Dec.,  39,  it  was  said: 

"It  is  well  established  that  a  Grovernment  officer  can  make  no  con- 
tract that  will  involve  the  Government  in  the  payment  of  any  sum 
in  excess  of  that  which  may  be  legally  exacted.  The  contract  as  to 
said  excess  would  be  without  a  valid  consideration  and  therefore 
void  as  to  said  excess." 

In  30  Opinion  Attorney  General,  303,  it  was  said: 

*'No  executive  officer  of  the  United  States  has  power  to  suspend, 
rescind,  or  relieve  from  the  obligation  of  a  valid  contract  when  either 
would  be  detrimental  to  the  United  States." 

(See  also  American  Smelting  and  Refining  Co.,  these  Decisions, 
p.  146  and  Braddock  Manufacturing  Co.,  these  Decisions  p.  232. 
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From  the  foregoing  quotations  it  is  clear  that  the  action  of  the 
Price  Fixing  Committee,  in  purporting  to  raise  the  price  of  steel 
ingots  1  cent  per  pound,  had  no  effect  upon  the  contract  here  in 
question,  since  there  is  no  provision  in  the  contract  for  the  revision  of 
the  price  by  the  Price  Fixing  Committee  or  by  any  other  instru- 
mentality, and  therefore  the  contractor  acquired  no  rights  by  virtue 
of  the  acts  of  the  Price  Fixing  Conmiittee.  Consequently,  it  is  the 
opinion  of  this  Board  that  the  statement  of  claim  does  not  set  out 
a  contract  within  the  piu'view  of  the  act  of  March  2,  1919,  entitled 
'^An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,"  and  the  Board  doth 
hereby  refuse  to  issue  the  certificate.  Form  C,  as  prescribed  in  Supply 
Circular  No.  17,  revised  March  26,  1919. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  1599. 

In  re  CLAIM  07  EAST  WILTON  WOOLEN  MILLS. 

GONTBACTS— CANCELLATION— PROSPECTIVE  PROFITS  UNDER  ACT  OF 
MARCH  2,  1919,  CONSTK UKD .^Under  fhe  act  of  March  2,  1919,  the  Secretary 
of  War  has  no  power  or  authority  to  make  an  award  for  prospective  or  possible 
profits  under  a  contract  which  has  been  canceled,  but  under  the  authority  of 
said  act  may  aUow  reasonable  remuneration  for  expenditures  and  obligations 
or  liabilities  necessarily  incurred  in  performing  or  preparing  to  perform  such 
contract. 

Col.  Garnett,  writing  the  opimon  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  the  Claims  Board,  Office  of  the  Director 
of  Purchase,  made  by  the  East  Wilton  Woolen  Mills,  of  East  Wil- 
ton, Me.,  on  a  contract  executed  by  proxy  for  the  production  of 
60,000  blankets  at  $6.50  each.  The  contractor  manufactured  and 
delivered  42,400  blankets,  which  were  accepted  by  the  United  States 
and  paid  for.  Immediately  after  the  armistice  the  contract  was 
suspended  at  the  request  of  the  War  Department,  leaving  7,600 
blankets  undelivered.  Negotiation  for  settlement  of  contractor's 
claim  was  undertaken  by  the  zone  supply  officer  at  Boston,  Mass., 
who  found  that  the  contractor  had  no  valid  claim  under  Supply 
Circular  111  (1918).  An  appeal  was  made  to  the  Claims  Board, 
Office  of  the  Director  of  Purchase,  which  affirmed  the  ruling  of  the 
zone  supply  officer,  notifying  the  contractor  that  as  his  claim  was 
for  an  anticipated  profit,  that  Board  declined  to  make  any  award 
for  the  amount  so  claimed. 

DECISION. 

* 
As  the  contract  was  executed  by  M.  Gray  Zalinski,  Colonel,  by 
Fred  A.  Ellison,  Major,  Q.  M.,  U.  S.  R.,  and  the  signature  of  the 
contracting  officer,  Zalinski,  was  not  appended  to  the  contract, 
this  claim,  under  the  ruling  of  the  Comptroller,  is  upon  an  invalidly 
executed  contract  and  is  a  Form  A  case  under  Supply  Circular  17, 
revised,  and  the  question  here  involved  must  be  determined  by  the 
terms  of  the  act  of  Congress  approved  March  2,  1919,  entitled  ''An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution 
of  the  war,  and  for  other  purposes  (40  Stat.,  1272) . "  The  first  section 
of  the  act  provides  in  terms, '  *  That  in  no  case  shall  any  award,  either 
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by  the  Secretary  of  War  or  the  Court  of  Claims,  include  prospective 
or  possible  profits  on  any  part  of  the  contract  beyond  the  goods 
and  supplies  delivered  to  and  accepted  by  the  United  States  and 
a  reasonable  remuneration  for  expenditures  and  obligations  or  lia- 
bilities necessarily  incurred  in  performing  or  preparing  to  perform 
said  contract  or  order."  It  therefore  follows  that  the  Secretary 
of  War  has  no  power  to  make  an  award  include  prospective  or  pos- 
sible profits  on  any  part  of  the  7,600  blankets  not  delivered,  but  the 
statute  allows  a  reasonable  remuneration  for  expenditures  and  obli- 
gations or  liabilities  necessarily  incurred  in  performing  or  preparing 
to  perform  said  contract. 

DISPOSITION. 

1.  This  case  will  be  referred  back  to  the  Claims  Board,  Director 
of  Purchase,  with  instructions  that  no  authority  is  granted  under 
the  act  of  March  2  to  reimburse  the  contractor  for  his  claim  of  pros- 
pective profits  on  the  undelivered  portion  of  his  contract,  but  authority 
is  granted  under  the  aforesaid  act  to  pay  the  contractor  a  reason- 
able remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  preparing  to  perform  said 
contract,  and  if  an  equitable  claim  be  presented  therefor  under  the 
rulings  of  the  War  Department  Claims  Board  adjustment  may  be 
made  for  such  a  claim. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  259. 

In  re  CLAIM  07  THE  NATIONAL  XNAMBLINa  4  STAMPING  CO. 

1.  CONTBACTS— OBAIr-CANCELLATION— AWABD  UNDEB  DENT  ACT.— 
Where  a  contcaotor  under  an  oral  agreement  mannfactores  articles  for  the 
QoTemment  which  are  never  delivered,  and  the  contract  is  then  cancelled, 
and  a  claim  is  made  against  the  Government  under  the  act  of  March  2,  1919, 
the  only  award  which  can  be  made  is  a  reasonable  remuneration  tor  expendi- 
tures and  obligations  or  liabilities  necessarily  incurred  in  performing  or  pre- 
paring to  perform  the  contract. 

8.  SAME— SAME— SAME— SAME— SALVAGE  VALITES .—Under  such  claim  state- 
ments regarding  salvage  values  should  be  carefully  checked  by  competent 
accountants. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  National  Enameling  &  Stamping  Co.,  of  Milwaukee,  Wis., 
has  filed  its  statement  of  claim.  Form  B,  amountmg  to  $9,986.1 1, 
alleging  that  under  oral  agreement  with  W.  B.  Mitchell,  buyer  for 
the  Hardware  and  Metals  Division,  on  or  about  August  12,  1918,  it 
was  authorized  to  manufacture  for  the  Government  9,000  roimd 
ordinary  boilers,  and  that  immediately  after  receiving  the  order 
special  tools  and  materials  were  purchased  for  their  manufacture,  to 
comply  with  aforesaid  order,  but  that  nothing  was  delivered  on  these 
items,  as  contract  was  cancelled  and  work  was  stopped  on  November 
11,  1918,  or  soon  thereafter. 

2.  Mr.  William  Rusche,  who  represented  the  company  at  the  hear* 
ing,  testified  that  some  time  in  August,  W.  B.  Mitchell,  buyer  as 
aforesaid,  gave  him  an  oral  order  for  4,500  each  of  the  8-gallon,  10- 
gallon,  15-gallon,  and  20-gallon  round  ordinary  boiler  and  that  this 
order  was  submitted  to  the  Milwaukee  office  by  letter. 

3.  Mr.  W.  B.  Mitchell,  buyer  of  kitchen  utensils,  camp  equipment, 
testified  that  a  requisition.  No.  1262,  calling  for  14,316  boilers,  ordi- 
nary round,  to  be  supplied  between  July,  1918,  and  February,  1919; 
and  from  written  records  in  his  department,  testified  that  requests 
for  bids  were  issued  to  approximately  26  firms,  and  the  National 
Enameling  &  Stamping  Co.  was  found  to  be  the  lowest  bidder;  that 
he  made  a  verbal  commitment  to  Mr.  Rusche,  of  the  National 
Enameling  &  Stamping  Co.,  covering  4,500  of  each  size,  which  would 
be  the  requirements  up  to  and  includirig  September,  1918;  that  within 
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a  week  requisition  No.  1825,  H.  &  M.  466,  came  through,  canceling 
requisition  No.  1262;  that  another  request  for  bids  was  issued  to  a 
similar  list  of  firms,  and  before  this  requisition  could  be  acted  on, 
another  requisition  came  through  on  August  30;  that  requisition  No. 
3840,  H.  &  M.  2512,  came  through,  and  upon  this  bids  were  requested, 
and  that  the  order  was  split  up  betwe^i  the  two  lowest  bidders;  that 
the  National  Enameling  &  Stamping  Co.  received  order  for  the  8  and 
10  gallon  boilers,  and  the  Schaffer  Tinware  Co.  and  Guder,  Paeschke  & 
Frey  received  an  order  for  the  15  and  20  gallon  boilers;  that  he  did 
not  cancel  the  previous  verbal  order  given  the  National  Enameling 
&  Stamping  Co.  from  the  fact  that  requirements  were  made  up  to 
December,  1918,  and  there  was  a  shortage  of  this  kind  of  boiler  in 
the  depots,  and  he  therefore  deemed  it  advisable  to  let  it  stand,  but 
that  no  contract  had  issued;  and  that  on  December  10,  1918,  an  ex- 
planation of  the  proposition  was  written  to  William  A.  Graham, 
Chief  of  the  Hardware  and  Metals  Division,  which  reads  as  follows: 

''1.  Reference  is  made  to  Rea.  1262.  HM  2378,  calling  for  14,316 
of  each  size  8,  10,  15,  and  20  gallon  boilers,  roimd  ordinary. 

*'2.  Before  recommendation  for  award  was  placed,  a  recommenda- 
tion was  made  by  the  writer  that  30,000  boilers,  retinned,  in  the  Jeffer- 
son vrille  Depot  stock  be  substituted  for  some  of  these  sizes. 

''3.  July  1,  Req.  1825,  HM  466,  cancellation,  came  through  omit- 
ting the  15-gallon  size  and  reducing  the  quantity  to  10,016  of  each 
size. 

^'4.  On  August  30  another  cancellation  came  through  cancelling 
aU  existing^  authorizations  but  calling  for  15,400;  this  was  requisition 
No.  3840,  HM  2512. 

''5.  When  the  first  requisition  was  received  it  was  discovered  there 
was  a  great  shortage  of  boilers  of  this  type,  and  in  order  to  expedite 
delivery  the  National  Enameling  &  Stamping  Co.,  Milwaukee,  Wis., 
were  advised  to  go  ahead  and  make  up  4,500  boilers,  round,  ordinary, 
of  each  size  8,  10,  15,  and  20  gallon,  they  being  the  lowest  bidder  on 
the  first  requisition.  Later,  on  the  two  cancemig  requisitions,  other 
bids  were  as  low,  some  lower,  and  the  recommendation  for  award 
was  finalhr  split  up  between  the  National  Enameling  &  Stamping  Co., 
the  Schaffer  Tinware  Co.,  and  Gender,  Paeschke  &  Frey,  and  in  some 
way  an  overpurchase  was  made  from  the  National  Enameling  & 
Stamping  Co.  for  4,500  boilers,  round,  ordinary,  8^allon;  4,500  boil- 
ers, round,  ordinary,  lO-gallon;  4,500  boilers,  round,  ordinary,  15- 
gallon;  and  4,500  boilers,  round,  ordinary,  20-gallon. 

^'6.  These  boilers  are  held  in  stock  in  Milwaukee.  This  mistake 
was  discovered  in  checkinjg  back  om*  folders  in  supplying  the  state- 
ment as  DOT  your  request,  in  summing  up  the  quantities  of  the  several 
cancellea  requisitions.  In  this  way  tne  writer  has  obligated  the 
division  wholly  through  error  in  calculations. 

'^7.  This  merchand^  is  not  of  a  commercial  nature  and  it  will  be 
largely  used  in  the  cantonments  and  also  in  overseas  shipment  for 
some  time  to  come. 
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"8.  This  section  of  their  factory  is  blocked  by  this  quantity  of 
bulky  boilers  aad  request  is  made  taat  an  early  di^pK>sition  be  arrived 
at." 

4.  The  claim  of  this  contractor  involves  (1)  the  raw  material  on 

hand;  which  consists  mostly  of  sheets  of  tin  plate;  (2)  special  tools 
on  hand,  which  are  claimed  to  be  of  no  value  for  other  use;  and  (3) 
8  per  cent  of  the  total  expense  applicable  to  this  order  for  maintain- 
ing the  plant  on  a  partly  nonproductive  basis. 

DECISION. 

The  Board  is  of  the  opinion  that  there  was  an  oral  contract  author- 
ized by  W.  B.  Mitchell,  buyer,  for  the  production  of  4,500  15-gal- 
lon  round  ordinary  boilers,  and  4,500  20-gallon  round  ordinary  boil- 
ers, upon  the  terms  of  the  bid  aforesaid;  and  that  as  the  oral  contract 
has  been  cancelled  the  company  is  entitled  to  reimbursement  under 
the"  act  of  March  2,  1919,  entitled  ''An  act  to  provide  relief  in  cases 
of  contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
purposes  (40  Stat.,  1272)."  This  act  authorizes  the  Secretary  of  War 
to  adjust,  pay,  or  discharge  any  agreement,  express  or  iniplied,  upon 
a  fair  and  equitable  basis  that  has  been  entered  into  in  good  faith 
during  the  present  emergency  and  prior  to  November  12,  1918,  by 
an  officer  or  agent  acting  under  his  authority  for  purposes  connected 
with  the  prosecution  of  the  war,  when  such  agreement  has  been  per- 
formed in  whole  or  in  part,  or  expenditures  have  been  made  or  obli- 
gations incurred  upon  the  faith  of  the  same,  prior  to  November  12, 
1918;  but  it  further  provides  that  the  award  shall  in  no  case  include 
prospective  or  possible  profits  on  any  part  of  the  contract  beyond  the 
goods  and  supplies  delivered  to  and  accepted  by  the  United  States 
and  in  addition  a  reasonable  remimeration  for  expenditures  and  obli- 
gations or  liabilities  necessarily  incurred  in  performing  or  preparing 
to  perform  said  contract.  As  no  goods  or  supplies  have  been  deliv- 
ered to  or  accepted  by  the  United  States  in  this  case,  the  only  award 
which  can  be  sdlowed  is  a  reasonable  remuneration  for  expenditures 
and  obligations  or  liabilities  necessarily  incurred  in  performing  or 
preparing  to  perform  the  contract. 

The  schedule  filed  by  the  contractor  in  this  case  (Exhibit  A),  with 
the  statement  of  claim,  should  be  carefully  checked  up  both  as  to  the 
salvage  value  of  the  material  on  hand  and  of  the  special  tools.  It  is 
the  opinion  of  the  Board  that  the  evidence  of  Mr.  Charles  W.  Arpe, 
buyer  for  the  General  Supplies  Division,  is  sufficient  to  show  that  the 
claim  of  the  contractor  that  the  tools  were  of  no  value  to  him  in  his 
present  business  is  not  borne  out  by  the  facts,  and  that  the  salvage 
value  of  $40  assigned  by  claimant  on  tools  costing  $3,744.29  is  far 
below  the  real  value. 
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The  Board  is  further  of  the  opinion  that  before  any  allowances 
should  be  made  on  the  third  item  of  the  claim,  to  wit:  "Eight  per 
cent  of  total  expense  of  $5,000  apphcable  to  this  order  on  account 
of  maintaining  plant  on  partly  nonproductive  basis,  storage,  tele- 
phoning to  Washington,  guarantee  bonds,  and  other  incidental  ex- 
penses,'' this  matter  should  be  checked  by  a  competent  accountant, 
And  that  no  allowance  should  be  made  under  such  item  which  can  not 
he  classified  as  "Expenditures  or  Uabilities  necessarily  incurred  in 
-performing  or  preparing  to  perform  said  contract/' 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  48. 

In  re  GONTBACT  OF  THS  STXWAXT  WIBX  WHXXL  COBPOBATION. 

COKTSACT,  WHAT  COKSTITUTXS— XVIDEKCE,  SUFZICIKNCT  07 
P&OOF— VAILirBX  OF  P&OOF— OKAL  CONTRACTS.— Wheie  the  eyi- 
dence  is  oonfllotlBg,  the  surroundlnc  elronmstanoes  will  be  looked  to,  and 
where  it  appears  that  the  alleged  eontraot  was  inTalld  at  the  time  of  its  oreatlQii; 
that  no  effort  was  made  to  have  it  pnt  in  valid  form ;  that  no  work  was  done  under 
it;  that  claimant  was  never  in  a  position  to  comply  with  the  terms  d  snoh  alleged 
contmot;  that  it  snbseqnenfly  accepted  a  contmot  for  a  less  amount  which  it  was 
unable  to  perf6rm  and  that  no  daim  was  ever  made  as  to  snch  alleged  contract 
nntll  after  the  demands  for  the  work  alleged  to  have  been  contxaoted  for  had 
ceased,  no  contract  ia  established  within  the  meaning  of  the  act  of  March  2, 1919. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

Findings  op  Fact. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  Stewart  Wire  Wheel  Corporation,  of  Frankfort,  Ind.,  has 
filed  a  statement  of  claim,  Form  B,  the  aggregate  amount  of  which 
is  $99,196.56,  alleging  that  mider  an  oral  contract  made  on  the  20th 
day  of  December,  1917,  with  Capt.  R.  A.  Shiverick  of  the  Ordnance 
Department,  it  was  authorized  to  do  the  machine  work  upon  48,000 
steel  wheels  (12,000  sets),  to  be  furnished  by  the  Ordnance  Depart- 
ment for  four-wheel  drive  trucks,  at  a  price  of  $32  per  set.  Claimant 
alleges  that  in  accordance  with  the  oral  agreement  aforesaid,  it  tooled 
up  and  adjusted  its  factory  and  prepared  to  machine  an  average 
minimum  quantity  of  30  sets  per  day,  and  an  average  maximum 
quantity  of  55  sets  per  day;  but  that  a  contract  was  never  let,  and 
that  it  had  laid  out  and  expended  an  amoimt,  $99,196.55,  for  which 
it  asks  reimbursement  by  the  Government. 

2.  At  the  taking  of  the  evidence  it  developed  that  Mr.  E.  H. 
Holmes,  the  former  president  and  ofiicer  of  the  company  with  whom 
the  alleged  oral  contract  was  made,  was  not  present  to  testify  in 
regard  to  the  oral  contract,  and  when  the  company  submitted  an 
affidavit  for  his  signature,  explaining  his  connection  with  the  alleged 
oral  contract,  the  said  Holmes  submitted  a  letter  to  the  corporation 
to  be  signed  by  all  the  directors  and  returned  to  him,  the  object  of 
the  letter  being  to  give  the  said  Holmes  a  clean  bill  of  health,  and 
to  assent  to  his  explanation  as  to  why  he  left  the  company.  (Tran- 
script, pp.  4,  5,  6,  134,  and  135.) 

3.  In  order  to  substantiate  its  claim  of  an  oral  contract  author- 
izing the  corporation  to  manufacture  48,000  wheels,  the  claimant 
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produced  Mr.  Saaford  L.  Rariden,  manager  of  the  Washington 
branch  of  the  Indianapolis  Chamber  of  Commerce,  who  had  intro- 
duced Mr.  Holmes  to  Capt.  Shiverick  and  was  present  at  one  of  the 
interviews  relating  to  this  contract,  and  who  testified  that  Mr. 
Holmes,  in  his  presence,  gave  Capt.  Shiverick  a  letter  addressed  to 
the  Ordnance  Department,  Motor  Equipment  Section,  dated  Decem- 
ber, 20,  1917,  which  read  as  follows  (Transcript,  p.  t39): 

''We  hereby  propose  to  do  the  machine  work  on  steel  wheels  up 
to  a  quantity  oi  twiolve  thDusand  sets  (12,000),  four  wheels  oer  set, 
for  four-wheel  drive  trucks,  in  accordance  with  the  spedncations 
as  have  been  furnished  us  by  your  department  (drawing  136T,  Clark 
Equipment  Company,  Budbianan,  Michigan,  and  drawing  B~130, 
West  Steel  Casting  Co.,  Cleveland,  Ohio),  at  a  price  of  tnirty-two 
dollars  ($32.00)  per  set  (four  wheels  per  set). 

''This  price  for  the  machine  work  is  f.  o.  b.  Frankfort,  Ind.,  and 
castings  are  to  be  delivered  to  us  f.  o.  b.  Frankfort,  Ind. 

"We  propose  to  handle  the  above  work  as  per  the  following 
schedule: 

"You  are  to  have  one  front  wheel  casting  and  one  rear  wheel 
casting  shipped  at  once  to  our  factory  at  Frankfort,  preferably  via 
express,  in  order  to  facilitate  preparations  for  tooling  up  without 
delay. 

"  One  thousand  castings  are  to  follow  by  freight  as  soon  as  possible, 
which  we  will  start  to  machining  without  delay. 

"That  beginning  on  or  about  February  second,  1918,  we  propose 
to  have  our  factory  tooled  and  adjusted  to  handle  this  class  of  work 
up  to  the  above  volume,  preparm^  to  machine  an  average  mini- 
mum quantity  of  30  sets  per  day,  ana  an  average  maximum  quantity 
of  55  sets  per  day,  the  dauy  production  being  regulated  between  these 
two  pointe  by  the  amount  of  castings  you  have  deUvered  to  us. 
Whenever  necessary  diiring  the  period  between  February  2nd  and 
Sept.  1st,  we  propose  to  operate  tnat  section  of  our  plant  devoted  to 
this  business,  on  two  niue-hour  shifts  daily,  whenever  castings  are 
being  furnished  us  fast  enough  to  permit  our  machining  the  maxi- 
mum of  fifty-five  sets.'* 

In  regard  to  this  letter,  Mr.  Bariden  testified  (Transcript,  p.  11)^ 
that  "it  seemed  to  be  satisfactory,  and  be  told  them  that  he  would 
have  the  two  wheels  there,  and  do  the  best  he  could  for  him  in 
getting  castings,  and  would  have  the  castings,  a  thousand,  I  think, 
very  soon,  and  the  others  would  follow.  I  saw  Capt.  Shiverick  a 
number  of  times  afterwards,  and  Capt.  Shiverick,  as  I  will  state 
now,  was  trying  as  hard  to  get  these  castings  as  anybody.  The  fact 
of  the  matter  is,  as  I  will  say  for  him,  it  was  not  his  fault  that  he 
did  not  get  the  castings,  because  he  made  every  effort  that  he  could 
to  get  the  castings."  When  questioned  by  the  attorney  for  the 
company  as  to  whether  Capt.  Shiverick  had  on  any  other  occasion 
afterwards  said  anything  about  the  contract  of  the  Stei^rt  Wire 
Wheel  Corporation,  Mr.  Rariden  replied  (Transcript,  p.  12) : 
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^'I  don't  remember,  but  that  was  implied  always.  Capt.  Shiv- 
erick,  I  understand,  had  a  contract  between  the  Stewart  Wire  Wheel 
Corporation  and  the  Government.  I  would  go  down  and  ask  him 
how  he  was  getting  aloi^  with  the  wheels.  It  was  understood  be- 
tween Mr,  Efolmee  and  Capt.  Shiverick  that  there  was  a  contract, 
and  that  he  should  go  home  and  get  ready  for  it,  and  1  think  it  was 
good  faith  on  both  of  them." 

4.  A  careful  examination  of  the  testimony  of  Mr.  Rariden  con- 
▼inces  the  Board  that  it  is  too  vague  and  indefinite  to  establish 
the  alleged  oral  contract,  and  makes  it  necessary  for  us  to  examine 
more  particularly  the  correspondence  between  the  Government  offi- 
cials and  representatives  of  the  Stewart  Wire  Wheel  Corporation 
in  order  to  ascertain  whether,  in  the  minds  of  the  parties,  there 
had  been  a  definite  agreement  on  December  20,  1917,  for  the  machin- 
ing of  48,000  wheels  by  the  corporation. 

5.  It  is  true  that  on  December  20,  1917,  the  date  of  the  letter 
already  quoted,  and  the  date  of  the  alleged  oral  contract,  E.  H. 
Holmes,  who  has  since  been  repudiated  by  his  associates,  tele- 
graphed from  Washington  to  the  Stewart  Wire  Wheel  Corporation 
as  follows  (Transcript,  p.  142) : 

'^This  order  is  one  hundred  and  twenty  thousand  truck  wheels 
one  piece  castings  size  thirty  by  five  and  one-half  simply  machined 
for  bearing  ana  these  all  same  dimensions  Government  has  fixed 

{>rice  of  eight  dollars  each  for  machine  have  agreed  to  machine 
orty  eight  thousand  of  these  wheels  by  Sept.  first  First  thousand 
wheels  starts  to  Frankfort  next  week  this  means  four  hundred  thou- 
sand dollars  minimum  business  for  Stewart  Corps  and  more  on  the 
next  allotment  call  Kyan  Smith  Hodge  and  Board  together  read 
this  message  get  cations  our  present  location  and  house  adjoining 
keeping  news  this  order  quiet  until  options  secured  must  have  new 
factory  up  by  February  second  get  hne  on  available  mechanics  in 
Frankfort  Ordnance  Department  will  assist  on  priority  order  for 
additional  machinery  required  Follow  these  instructions  absolutely 
am  at  Powhatan  Hotel." 

On  the  same  date,  December  20,  1917,  Holmes  tel^raphed  the 
Chamber  of  Commerce  of  Frankfort,  Ind.  (Transcript,  p.  144): 

**  Taking  forty  eight  thousand  truck  wheels,  amounting  four  hun- 
dred thousand  dollars  first  thousand  castings  ordered  to  Frankfort 
immediately  assist  Stewart  close  options  Friday  on  present  property 
before  any  newspaper  pubUcity.'' 

From  these  telegrams  it  is  clear  that  the  president  of  the  corpora- 
tion tried  to  produce  the  impression  in  Frankfort  with  the  Chamber 
of  Commerce  and  officers  of  his  company  that  he  had  a  definite  con- 
tract with  the  Government.  It  is  clear,  also,  that  he  tried  to  produce 
the  impression  with  the  officers  of  the  company,  that  he  not  only  had 
a  contract  for  48,000  wheels,  but  that  he  had  a  contract  for  120,000 
wheels.    It  is  perfectly  clear  that  his  telegram  claiming  an  order 
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for  120,000  wheels  was  not  correct,  and  the  question  for  the  Board 
to  determine  is  whether  there  was  an  oral  contract  within  the  mean- 
ing of  the  act  of  March  2,  1919  (40  Stat.,  1272)  which  was  acted  upon 
by  the  company. 

6.  The  regular  business  of  this  corporation  was  manufacturing 
automobile  wire  wheels  for  automobile  pleasure  cars.  (Transcript^ 
p.  35.)  The  equipment  for  this  business  was  not  adequate  nor  suit- 
able for  the  machining  of  truck  wheels.  Therefore,  in  order  to 
equip  its  factory  for  such  a  contract  as  was  anticipated  from  the 
Government,  an  entirely  new  Une  of  equipment  and  tools  was  neces- 
sary. (Transcript,  p.  36.)  The  evidence  introduced  establishes  the 
fact  that  this  company  was  expecting  to  receive  a  contract  for  the 
machining  of  steel  wheels  and  that  it  proceeded  to  equip  its  factory 
for  that  purpose ;  but  the  evidence  fails  to  establish  the  fact  that  the 
company  was  promised  a  contract  for  48,000  steel  wheels  to  be  manu* 
factured  within  the  time  fixed  by  the  alleged  contract.  On  April  6' 
1918,  the  company  did  receive  a  contract  for  machining  2,000  sets  of 
Nash  Quad  wheels,  and  when  this  contract  was  terminated,  on  Decem* 
ber  16,  1918,  the  company  had  produced  5,088  wheels  of  the  Nash 
Quad  type;  in  other  words,  up  to  December  16,  1918,  the  total  out- 
put of  the  factory  on  steel  wheels  from  April  6  was  only  about  five- 
eighths  of  the  total  contract,  and  in  the  production  of  this  five-eighths 
of  the  total  contract  the  company  had  used  all  of  its  equipment,  tools, 
and  machinery  which  it  had  installed  in  its  factory  in  anticipation  of 
Government  business.  (Transcript,  pp.  42,  43,  and  44.)  The  capac- 
ity of  the  factory  was  so  Umited  that  it  was  impossible  for  the  cor- 
poration to  have  taken  up  additional  contract  without  adding  to 
the  equipment  already  installed.     (Transcript,  pp.  63  et  seq. ;  p.  77.) 

7.  Capt.  Shiverick,  the  officer  with  whom  the  alleged  oral  contract 
was  made,  testified  that  he  had  made  no  positive  agreement  to  place 
a  contract  for  48,000  wheels;  that  48,000  was  the  total  requirement 
of  the  Grovemment  at  that  time,  and  the  Government  was  dealing 
with  at  least  seven  different  contractors  in  order  to  procure  these 
48,000  wheels;  that  it  was  not  the  policy  of  the  Government  to  place 
these  contracts  without  investigating  the  corporation  as  to  its  finance, 
equipment,  and  working  conditions;  and  that  in  the  conversation 
with  Mr.  Holmes  he  was  assured  by  the  latter  that  the  Stewart  Wire 
Wheel  Corporation  had  the  faciUties,  and  that  after  talking  with 
him,  he,  Capt.  Shiverick,  said:  *'Now  you  proceed  to  write  us  a  pro- 
posal, proposing  to  do  this  work,  and  we  can  procure  the  required 
number  of  castings.  If  you  are  in  a  position  to  do  this  work  we  will 
undoubtedly  give  you  the  work  to  do."  (Transcript,  pp.  88-92.)  Capt. 
Shiverick  fm-ther  testified  that  if  the  castings  could  have  been  pro- 
cured he  would  have  inquired  into  the  facilities  of  the  Stewart  Wire 
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Wheel  Corporation  and  would  have  given  the  Stewart  Wire  Wheel 
Corporation  work  to  do  in  the  capacity  of  its  plant,  but  that  up  to 
the  time  he  left  for  France  th6  castings  could  not  be  procured.  He 
further  testified  that  the  6  Bullard  machines  procured  by  the  Stewart 
Wire  Wheel  Corporation  were  not  sufficient  to  ** scratch"  an  order  of 
48,000  wheels,  since  the  Clark  £k|uipment  Co.,  with  48  Bullards  and 
with  men  of  five  years'  experience  on  the  work,  took  until  December 
to  turn  out  16,000  wheels.     (Transcript,  p.  97.) 

Decision. 

1.  From  all  the  correspondence  and  testimony  introduced,  it  seems 
clear  that  the  former  president  of  the  corporation  endeavored  to  pro- 
duce the  impression  upon  the  people  of  Frankfort  and  the  officers  of 
his  own  corporation  that  he  had  obtained  a  big  contract  from  the 
Giovernment,  but  that  the  most  that  could  be  inferred  from  the  prom- 
ises made  bim  was  that  if  his  corporation  had  the  facilities  it  would 
get  a  contract  for  its  capacity  run.  It  must  be  remembered  that  the 
oral  promises  were  made  in  December,  1917,  and  that  if  the  corpora- 
tion had  put  itself  in  a  position  to  demand  a  firm  contract,  it  had 
nearly  a  year  to  make  objection  that  the  promised  contract  had  not 
been  reduced  to  a  written  form.  On  the  contrary,  the  corporation 
allowed  all  this  time  to  elapse  without  insisting  upon  a  written  con- 
tract carrying  out  the  terms  of  the  alleged  oral  agreement.  In  the 
meanwhile  it  had  procured  a  contract  for  2,000  sets  of  Nash 
Quad  wheels,  which  was  more  than  it  could  produce  prior  to  Sep- 
tember 1,  1918,  and  all  that  could  have  been  reasonaUy  expected 
under  the  circumstances,  and  substantially  complied  with  any  oral 
promise  made.  This  contract  was  more  than  sufficient  to  employ  all 
of  the  equipment  and  facilities  in  the  factory.  In  fact,  when  the 
contract  was  terminated,  on  December  16,  1918,  aa  we  have  already 
seen,  the  corporation  had  only  delivered  a  little  more  than  5,000  of 
the  8,000  wheels  contracted  for.  This  contract  has  been  terminated 
by  agreement  and  settlement  made  in  accordance  therewith. 

2.  Prior  to  the  act  of  March  2,  1919,  no  claim  could  have  been 
asserted  on  such  a  contract  as  is  here  alleged,  for  such  contracts 
were  required  to  be  in  writing  and  signed  by  both  parties  before 
any  binding  obUgation  rested  upon  the  Government,  and  the  ques- 
tion for  the  Board  to  decide  is  whether  the  act  of  March  2  was  in- 
tended to  apply  to  such  a  situation  as  confronts  us  here.  There  is 
no  reason  why  the  officers  of  this  corporation  should  not  have  en- 
deavored to  procure  a  written  contract  carrying  out  the  alleged  oral 
agreement.  If  there  had  been  a  contract  made  in  good  faith  for 
48,000  wheels  for  which  the  corporation  had  made  expenditures 
and  incurred  obligations,  the  natural  thing  for  the  corporation  to 
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have  done  would  have  been  to  make  a  claim  long  before  the  armis* 
tice  was  signed.  The  proposal  made  by  this  corporation,  upon 
which  the  alleged  oral  contract  is  based,  was  that  the  corporation 
would  be  prepared  by  February  2,  1918,  to  handle  the  work,  and 
the  proposal  contemplated  that  the  work  should  be  finished  by  the 
1st  of  September,  1918.  Nowhere  in  the  correspondence  which  en- 
sued between  the  Government  officials  and  the  officers  of  the  cor- 
poration before  the  armistice  is  any  claim  made  that  the  corpora* 
tion  has  been  badly  treated;  nowhere  is  there  any  request  that  a 
written  contract  shall  be  sent  to  the  company  carrying  out  the 
terms  of  the  offer  in  the  letter  of  December  20,  1917.  The  com- 
pany never  was  in  position  to  manufacture  48,000  wheels  within  the 
time  limit.  Mr.  Holmes's  telegram  to  the  corporation  that  he  had 
agreed  to  machine  48,000  wheels  by  September  1  was  never  made 
the  basis  of  a  complaint  by  the  corporation  to  the  officers  of  the 
Government,  and  only  after  the  passage  of  the  act  of  March  2,  1919, 
was  a  claim  presented  to  the  Government  in  regard  to  this  matter. 

3.  Under  these  circumstances  the  Board  is  of  opinion  that  the  evi- 
dence does  not  establish  an  agreement  within  the  provision  of  the 
act  of  March  2,  1919,  and  doth  hereby  refuse  to  issue  the  certificate, 
Form  C,  as  prescribed  by  Supply  Circular  17,  revised. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  CoL 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  266. 

In  re  CONTKACT  OF  BXATTIE  MANUFACTTTBING  CO. 

1.  COHTftACTS^GAKCSLLATIOir  OF--^BFFSCT  ON  PBBGXNTAGX  XB- 
TAINXD. — ^Wliere  a  contract  made  by  the  CUef  of  Ordnance  on  behalf  of 
the  Oovemment  vfith  a  contractor  provides  that  5  per  cent  of  the  contract 
price  shall  be  retained  until  completion  of  the  contract  or  foiflier  pexf ormanca 
Is  waived,  and  the  contract  is  cancelled,  the  contractor  is  entitled  to  receiTe 
such  amount  so  letalned  on  goods  actually  delivered. 

8.  SAMB— SAirS— XFFBCT  OF  AS  TO  STTBPLtrS  MATBBIALS  OK  HAND.— 
Where  a  contract  made  by  the  Chief  of  Ordnance  on  behalf  of  the  Qovemment 
with  a  contractor  for  the  manufacture  of  certain  materials  provides  in  the 
event  of  cancellation  thereof  among  other  things  that,  "the  tinted  States 
will  also  pay  to  the  contractor  the  cost  of  component  materials  and  parts  then 
on  hand  in  an  amount  not  exceeding  the  requirements  for  the  completion  of 
this  contract,"  and  the  contractor  has  on  hand  at  the  time  of  such  cancellation 
component  materials  morre  than  sufficient  to  complete  the  contract,  he  will 
be  allowed  such  proportion  of  the  loss  sustained  on  disposition  liiereof  as 
the  amount  of  such  materials  necessary  to  complete  the  contract  bears  to  the 
total  amount  on  hand. 

3.  SAMB— NOT  IMPLIED  FBOM  PBEVIOtTS  TRANSACTIONS.— Because  in 
other  similar  cases  the  Qovemment  had  purchased  rejected  material  at  a  higher 
rate  than  nonrejected  materials,  no  agreement  can  be  spelled  out  in  favor  of 
similar  action  by  the  Qovemment  in  this  case,  and  the  contractor  can  not  be 
reimbuzsed  for  loss  sustained  by  holding  such  material. 

Col.  Oarnetty  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  The  Seattle  Manufacturing  Co.  has  filed  its  petition  before  the 
Board  of  Contract  Adjustment  for  a  settlement  of  its  claim  arising 
out  of  the  termination  <rf  its  contract  No.  P-7431-3669-EQ.  This 
claim  has  been  before  the  New  York  Zone  Board  of  Contract  Review 
of  the  Clothing  and  Equipage  Division,  and  that  board  offered  a  set- 
tlement which  has  been  refused  by  the  petitioner.  The  Claims  Board 
Office  of  Director  of  Purchase,  to  whom  the  matter  has  been  referred, 
has  expressed  the  opinion  that  the  contractor  is  entitled  to  no  better 
settlement  than  that  offered,  and  as  consequence  the  contractor  has 
appealed  to  the  Board  of  Contract  Adjustment. 

2.  On  May  7,  1918,  the  company  entered  into  a  written  contract 
with  the  Office  of  Chief  of  Ordnance,  Procurement  Division,  to 
furnish  the  United  States  130,000  yards  of  22i-inch,  No.  2  duck,  at 
98  cents  per  yard.  Attached  to  and  made  a  part  of  the  contract 
were  the  Ordnance  Department  specifications  for  cotton  duck,  re- 

269 


270  DEOISIONS  BOABD  OF  CONTRACT  ADJUSTMENT. 

lating  to  the  material,  weave,  and  construction,  to  tensile  strength 
and  to  color  tests  required  by  the  department.  Article  II  of  the 
contract,  relating  to  the  right  of  inspection  and  rejection,  reads  as 
follows: 

''Article  II.  All  components  imused  or  in  process,  the  machinery^ 
the  equipment,  and  the  plant  used  in  the  performance  of  this  contract 
and  tne  finished  articles  shall  at  all  times  be  subject  to  inspection  by 

}>ersons  designated  by  the  Chief  of  Ordnance  and  the  contractor  shau 
umish  reasonable  facilities  and  assistance  for  all  such  inspection. 
Whatever  of  the  components,  not  furnished  by  the  United  States,  or 
of  the  articles  do  not  in  all  respects  fulfiO  the  requirements  of  this 
contract,  shall  be  rejected,  and  the  decision  of  the  Chief  of  Ordnance 
as  to  the  quality  thereof  shall  be  final.  The  Chief  of  Ordnance  may 
require  the  replacement  of  aU  such  components  and  articles  so  re- 
jected, and  the  United  States  majr  withhold  out  of  the  payments  to  be 
made  hereunder,  an  amount  sufficient  to  cover  the  cost  thereof  until 
such  proper  replacement." 

3.  Article  V,  relating  to  the  power  of  cancellation,  after  stating 
that  it  was  desirable  and  expedient  that  provision  be  made  for  its 
cancellation  upon  fair  and  equitable  terms,  in  the  event  of  the  termi- 
nation or  limitation  of  the  war,  then  goes  on  to  state  as  follows: 

''In  the  event  of  the  cancellation  of  this  contract,  as  in  this  article 
provided,  the  United  States  will  inspect  the  completed  articles  or 
material  then  on  hand  and  such  as  may  be  completed  within  thirty 
(30)  days  after  such  notice,  and  will  pay  to  the  contractor  the  price 
herein  fixed  for  the  articles  or  material  accepted  by  and  delivered  to 
the  United  States.  The  United  States  wilL  also  pay  to  the  Contra/ior 
the  cost  of  the  component  materials  and  parts  then  on  hand  in  an 
amount  not  exceeding  the  requirements  for  the  compleiion  of  this  con- 
tract, which  shall  be  in  accordance  with  the  specifications  referred  to 
in  Schedule  1  hereto  attached,  and  also  all  costs  theretofore  expended 
and  for  which  pajonent  has  not  previously  been  made  and  all  obli- 
gations incurred  solely  for  the  performance  of  this  contract  of  which 
the  contractor  can  not  be  otherwise  relieved.  To  the  above  may  be 
added  such  sums  as  the  Chief  of  Ordnance  may  deem  necessary  to 
fairly  and  justly  compensate  the  contractor  for  work,  labor,  and 
service  rendered  under  this  contract." 

4.  The  contract  provided  that  5  per  cent  should  be  retained  by 
the  United  States  on  payments  of  delivery  of  material  until  the  per- 
formance of  the  contract  had  been  completed  or  further  performance 
had  been  waived. 

5.  The  petitioner  manufactured  and  delivered  117,803  yards  of 
material,  leaving  12,197  yards  uncompleted  on  the  contract,  and  there 
was  on  hand  at  the  termination  of  the  contract  20,684  pounds  of  yam. 

6.  In  accordance  with  the  provision  emppwering  the  Government 
to  inspect  and  reject  articles  not  meeting  the  specifications,  the 
inspector  rejected  3,419  yards  of  material,  and  this  rejected  material 
was  on  hand  at  the  time  of  the  termination  of  the  contract. 
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7.  This  claim,  made  before  the  Board  of  Contract  Adjustment, 
may  be  divided  into  three  items,  as  follows: 

Item  1:  Five  per  cent  retainage  on  117,803  yards  of  duck  at  98 
cents  par  yard,  actually  delivered,  amounting  to  $5,721.71. 

Item  2:  The  difference  between  the  cost  price  and  the  price  at 
which  petitioner  actually  sold  20,684  pounds  of  yarn  which  was  on 
hand  at  the  time  the  contract  was  terminated,  and  which  cost  $12,- 
539.67,  and  which  was  sold  for  $7,149.40,  making  the  loss  on  this 
item  $5,290.27. 

Item  3:  Ten  per  cent  on  the  contract  price  of  98  cents  per  yard  on 
3,419  yards  of  rejected  material  which  claimant  alleges  the  Army 
i&spectors,  Lieut.  A.  S.  Miller  and  Lieut.  Howard  Blakie,  directed 
to  be  held  until  such  time  as  the  material  was  to  be  taken  up  by  the 
€k>vemment,  amounting  to  $3,105.56.  Total  amounts  of  claim, 
$14,127.54. 

DECISION. 

1.  With  reference  to  the  claim  for  5  per  cent  retainage  on  the  goods 
actually  delivered,  there  is  no  dispute.  This  is  a  proper  claim  and 
should  be  allowed. 

2.  The  testimony  introduced  at  the  hearing  shows  conclusively, 
and  in  fact  it  was  admitted  by  the  representative  of  the  petitioner, 
that  14,000  pounds  of  yarn  was  sufficient  to  complete  the  unfinished 
portion  of  the  contract,  which  was  12,197  yards.  This  estimate 
makes  allowance  for  5  per  cent  excess.  As  we  have  seen  above,  the 
contract  provides  that  in  event  of  cancellation  of  the  contract  the 
United  States  should  pay  to  the  contractor  a  price  fixed  for  the  arti- 
cles or  material  accepted  by  and  deUvered  to  the  United  States,  and 
should  also  pay  to  the  contractor  ''the  cost  of  the  component  ma- 
terials and  parts  then  on  hand  in  an  amount  not  exceeding  the  re- 
quirements for  the  completion  of  this  contract."  It  is  contended 
by  the  petitioner,  however,  that  as  he  made  a  reasonable  purchase 
at  the  outset  for  the  purpose  of  fulfilling  the  contract,  the  Board 
should  take  into  consideration  the  total  amount  purchased  by  him, 
although  he  admits  having  on  hand  about  20,000  pounds  of  yam^ 
whereas  only  14,000  pounds  was  necessary  to  complete  the  contract. 
As  the  petitioner  had  on  hand  at  the  termination  of  the  contract 
20,694  pounds  of  yam  which  was  bought  at  62}  cents  per  pound  and 
which  was  sold  at  the  best  price  obtainable,  33  to  38  cents  per  pound, 
with  a  loss  to  the  petitioner  of  $5,390.27,  it  is  the  opinion  of  the  Board 
that  the  petitioner  should  be  reimbursed  on  this  item  fourteen- 
twentieths  of  the  loss  so  sustained,  which  amounts  to  $3,773.19. 

3.  As  we  have  seen  above,  the  petitioner  had  on  hand  3,419  yards 
of  rejected  material,  which  the  petitioner  alleged  he  was  directed  to 
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hold  until  such  time  as  the  Goyernment  would  accept  it  or  direct  the 
disposition  of  it.  This  portion  of  the  claim  is  not  based  upon  the 
written  contract.  The  representative  of  the  petitioner  was  yery 
yague  and  indefinite  in  his  statement  to  the  Board  as  to  the  ground 
upon  which  the  petitions  relied  to  sustain  this  item  of  its  claim.  At 
one  time  he  seemed  to  rely  upon  an  alleged  oral  promise  of  an  officer 
of  the  United  States  made  before  the  petitioner  entered  into  the  con- 
tract; at  another  time  the  transcript  shows  that  the  petitioner  was 
apparently  relying  upon  a  promise  made  after  the  armistice  was 
signed.  Subsequently  it  deyeloped  that  the  basis  of  the  petitioner's 
claim  in  this  regard  was  in  fact  that  in  the  performance  of  a  prior 
contract  rejected  material  had  been  bought  by  the  Goyernment  at  a 
higher  rate  than  the  nonr ejected  material  had  brought  under  the 
contract,  and  therefore  petitioner  was  imder  the  impression  that  be- 
cause this  practice  seemed  to  haye  been  general  he  would  have  no 
difficulty  in  disposing  of  his  rejected  materials.  The  inspector  and 
Col.  Cornell  denied  emphatically  making  any  agreement  in  regard 
to  rejected  material,  either  written  or  oral,  and  the  Board  can  find 
no  reason  for  reimbursing  the  contractor  for  any  loss  he  may  haye 
sustained  for  holding  any  rejected  material.  The  fact  that  Col. 
Cornell,  the  negotiating  officer,  informed  the  petitioner,  at  the  time 
of  entering  into  a  prior  contract,  that  the  Ordnance  Department  had 
rejected  yery  little  material  made  by  carpet  manufacturers,  does  not 
authorize  the  petitioner  to  be  reimbursed  for  the  loss  it  sustained  by 
holding  the  rejected  material  with  the  expectation  that  the  Goyern- 
ment was  going  to  purchase  same. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malohe,  and  Lieut.  Col.  Hamilton  concurring. 


Oaae  Ho.  486. 

In  re  CIAIM  OF  Q.  W.  B&AJDLXY  AZS  4  TOOL  MANUFACTURING  GO. 

CONTBACTS^EVIDXNCS. — ^Where  the  testimony  of  the  claimant  that  he  entered 
into  an  agreement  with  an  officer  or  agent  of  the  Secretary  of  War  is  directly  con- 
tiadloted  by  the  officer  or  agent  with  whom  it  is  claimed  the  agreement  was  made, 
it  is  froper  to  coiLSider  evidence  of  the  fact  that  the  Government  representative 
did  not  in  fact,  and  knew  that  he  did  not  have  authority  to  make  such  an  agree- 
ment on  behalf  of  the  Government. 

Lieut.  Col.  Carruth,  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  based  upon  an  alleged  oral  agreement 
entered  into  on  or  about  October  31,  1918,  between  Mr.  S.  St.  John 
Eshleman,  of  the  Hardware  and  Metals  Division  of  the  Quartermas- 
ter Department,  Washington,  and  Mr.  J.  S.  Dwyer,  of  the  G.  W. 
Bradley  Axe  &  Tool  Manufacturing  Co.,  Jersey  City,  N.  J.,  for  the 
manufacture  of  23,000  handled  axes  at  S16  per  dozen,  total  sum 
$30,666.67.  It  is  for  raw  materials  procured  for  the  performance  of 
this  alleged  contract  that  this  claim  for  S4,400  has  been  filed. 

2.  Claimant  alleges  that  on  or  about  October  31,  1918,  its  repre- 
sentative, Mr.  J.  S.  Dwyer,  had  a  conversation  with  Mr.  John  Eshle- 
man^ of  the  Hardware  and  Metab  Division,  Quartermaster  Depart- 
ment, with  reference  to  the  manufacture  of  handled  axes,  and  during 
this  conversation  Mr.  Eshleman  gave  him  instructions  to  proceed 
with  the  manufacture  of  23,000  4-pound  axes;  that  acting  upon  these 
instructions  claimant  immediately  placed  an  order  for  50  tons  of 
special  carbon  steel  to  take  care  of  this  order;  that  the  total  amoimt 
of  expenditures  made  for  the  performance  of  this  contract  was  $4,400 
less  salvage  value  to  be  determined. 

3.  Claimant  did  not  appear  at  the  hearing  in  this  case,  stating  that 
it  relied  upon  its  statement  of  claim  and  papers  in  connection  there- 
with, which  had  already  been  filed  with  the  Board,  to  substantiate 
its  claun.  An  affidavit  made  by  Mr.  J.  S.  Dwyer,  imder  date  of  May 
16,  1919,  addressed  to  the  War  Department,  Office  of  the  Quarter- 
master General,  Washington,  D.  C,  appears  to  be  the  principal  evi- 
dence in  support  of  petitioner's  claim.    The  affidavit  reads  as  follows : 

**This  affidavit  ia  to  certify  that  on  Thursday,  October  31, 1918,  Mr. 
S.  St.  J.  Eshleman,  at  that  time  with  the  Hardware  and  Metals  Divi- 
sion, Quartermaster  Department,  Washington,  D.  C,  verbally  author- 
ized me  to  have  my  fijrm,  6.  W.  Bradley  Axe  &  Tool  Manufacturing 
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Co.,  for  whom  I  was  a  duly  authorized  representative,  to  proceed 
with  the  manufacture  of  23,000  handled  axes  at  $12.50  per  dozen,  plus 
50  cents  for  handling  and  S3  per  dozen  extra  for  the  handles,  making 
a  totaJ  of  $16  per  dozen  net,  f.  o.  b.  factory,  Jersey  City,  N.  J.,  2  per 
cent  cash  10  days. 

''Mr.  Elshleman  stated  that  the  Government  was  in  a  ^eat  hurry 
for  these  axes,  and  the  delivery  required  on  the  requisition  was 
almost  immediate.'' 

4.  Mr.  Eishleman  was  present  and  testified  for  the  Government. 
He  stated  that  he  recalled  having  had  a  conversation  with  Mr.  Dwyer 
on  or  about  the  date  alleged  in  the  petition  and  that  during  this 
conversation  the  price,  quantity  of  material,  and  capacity  of  claim- 
ant's factory  to  produce  was  discussed,  but  at  no  time  did  he  inform 
claimant's  representative  that  he  would  be  given  an  order  for  the 
manufacture  of  the  axes.  He  stated  that  he  made  it  clear  to 
claimant's  representative  that  if  possible  he  wanted  to  use  3^-pound 
axes,  which  the  Quartermaster  Department  held  in  large  numbers  by 
reason  of  cancellations  which  had  taken  place  for  overseas  shipments, 
and  that  he  was  not  ready  to  recommend  that  an  order  be  placed  for 
4-pound  axes  if  S^-pound  axes  could  be  substituted;  that  claimant 
was  aware  that  he,  Mr.  Eshleman,  did  not  have  authority  to  make  a 
formal  or  informal  contract  binding  the  Government,  but  that  his 
duty  was  to  investigate  the  sources  of  supply  and  to  make  recom- 
mendations to  the  contract  section  for  placing  of  contracts  for  the 
materials  desired  by  his  particular  division:  that  there  was  no  fur- 
ther  conyer»ation,  either  verbal  or  otherwise,  with  claimant  or  claim- 
ant's  representative  with  reference  to  this  alleged  oral  contract; 
that  no  cancellation  order  was  ever  sent  claimant,  and  the  first  knowl- 
edge he  had  that  claimant  was  imder  the  impression  he  had  a  con- 
tract with  the  Government  was  a  letter  which  was  written  by  claim- 
ant on  or  about  January  2,  1919,  addressed  to  his  division,  in  which 
claimant  requested  certain  information  pertaining  to  the  alleged  con- 
tract; that  he  later  informed  claimant  in  letter  under  date  of  Janu- 
ary 4,  1919,  that  he  was  not  aware  that  a  contract  had  been  placed 
with  it  for  the  manufacture  of  axes.  He  further  stated  he  was  posi- 
tive that  no  statement  of  his  or  subsequent  action  on  his  part  could 
have  led  claimant  to  have  reasonably  beheved  that  he  had  placed  or 
was  placing  an  order  with  him  for  the  manufacture  of  the  axes. 

DECISION. 

1.  The  question  for  the  Board  to  determine  is  whether  an  oral 
contract  was  actually  entered  into  between  the  Government's  agent 
and  claimant  for  the  manufacture  of  the  33,000  axes  in  question. 
Claimant  apparently  relies  wholly  upon  the  affidavit  of  Mr.  Dwyer 
to  substantiate  its  claim.    The  statements  contained  in  the  affidavit 
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»  ^^ 

are  positively  contradicted  by  Grovernment's  agent,  Mr.  Eshleman. 
EQs  testimony,  as  outlined  in  the  statement  of  facts,  is  clear  and  con- 
vincing. He  states  that  he  had  a  conversation  with  claimant's  repre- 
sentative, Mr.  Dwyer,  and  while  quantity,  prices  of  the  articles  de- 
sired, and  claimant's  ability  to  perform  were  discussed,  yet  he  is 
positive  that  there  was  absolutely  no  promise  or  commitment  on  his 
part  as  to  placing  any  order,  formal  or  otherwise,  with  claimant's 
representative  for  the  manufacture  of  the  axes ;  that  it  was  known  to 
claimant  that  he,  Mr.  Eshleman,  had  no  authority  to  make  a  contract 
binding  the  Government,  but  he  could  only  recommend  that  orders 
be  placed  with  certain  manufacturers  for  the  desired  material.  The 
Board  is  therefore  of  the  opinion  that  in  view  of  all  the  circumstances 
in  this  case  that  claimant  acted  hastily  in  proceeding  to  procure  ma- 
terials for  the  performance  of  a  contract  which  it  may  have  believed 
existed  but  which  in  fact  did  not  exist.  For  the  reasons  stated, 
therefore,  the  relief  sought  for  in  this  petition  is  denied. 

Col.  Gamett,  Col.  Bo^s,  Col.  Fairbanks,  Lieut.  Col.  Malone,  and 
Lieut.  Col.  Hcunilton  concurring. 

160604—20 8 


OaM  Ko.  172. 

In  re  CXJOM  OF  THX  BSLOIT  BTJB  MAmTFACTTTBING  CO. 

CONTSACTS— ByXDXKCE.— Wluere  tke  testUncay  of  the  claimant  tbat  lie  eatezed 
into  an  agreement  witb  an  oflieei  of  tht  Anny  is  directly  contradicted  by  tbe 
officer  with  whom  it  is  claimed  the  agreement  was  made,  evidence  of  letters 
exchanged  subsequent  to  the  date  of  the  alleged  agreement  wherein  flie  etaimant 
states,  "We  make  a  bid  IMr"  the  material  whioh  was  the  mbjeot  of  the' alleged 
agreement,  in  veply  to  whioh  the  oAoer  wrole,  *'We  oonsidw  your  price  «  •  * 
toe  highf"  Joatifles  the  acceptance  of  the  denials  of  the  officer  that  an  agreement 
was  actaally  made. 

Ool.  Garnett,  writing  the  opinion  of  the  Board. 

FINDiNW  OF   FACT, 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  Beloit  Bur  Manufacturing  Co.,  of  Beloit,  Wis.,  has  filed 
its  statement  of  claim,  Form  B,  alleging  that  it  had  entered  into 
an  oral  contract  with  an  agent  of  the  Secretary  of  War  for  the  pro* 
duction  of  24,000  dozen  dental  engine  burs,  at  an  aggregate  price  of 
$1,607.16;  alleged  that  the  contract  was  about  20  per  cent  complete 
when  canceled  after  the  armistice;  and  that  it  had  expended  $3,500 
in  preparing  to  perform  said  contract,  and  asks  to  be  reimbursed  for 
its  expenditures. 

2.  This  company  had  a  regularly  executed  contract,  No.  4446, 
dated  October  9,  1918,  and  approved  November  6,  1918,  for  furnish- 
ing 117,000  burs  to  the  Government,  delivery  to  be  completed  within 
90  days  from  the  time  of  the  approval  of  the  contract.  But  the 
claim  being  asserted  here  is  for  an  alleged  oral  contract  claimed  to 
have  been  made  between  Mr.  Reed^  the  president  of  the  company,  and 
Maj.  Geo.  W.  Wallerich,  purchasing  agent  in  the  Sanitary  Corps,  in 
the  Office  of  the  Director  of  Purchase,  Metals  and  Hardware  Di- 
vision, on  or  about  October  22,  1918. 

3.  The  testimony  of  Mr.  Reed,  the  president,  in  regard  to  the  con- 
tract may  be  summarized  as  follows:  That  on  October  18  he  received 
a  telegram  from  the  general  purchasing  officer,  Medical  Department, 
requesting  that  he  send  his  representative  to  Washington  imme- 
diately; that  on  the  following  Monday  morning  he  called  at  Maj. 
Wallerich's  office  at  Seventh  and  B  Streets,  and  conferred  with  him 
in  regard  to  the  telegram;  that  after  discussing  the  capacity  of' the 
shop,  he  again  met  Maj.  Wallerich  by  appointment  at  2  o^clock  in  the 
afternoon,   and  made  a  deal  for  6,000  dozen  per  month  during 
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January,  February,  March,  and  April,  24,000  dozen  in  all;  that  he 
asked  Maj.  Wallerich  if  this  was  to  be  considered  a  contract,  and  that 
he  said,  ''Yes;  go  ahead'';  that  the  price  agreed  upon  was  6  cents 
per  bur  for  plain  burs  and  7  cents  per  bur  for  crosscut  burs,  and 
that  he  had  informed  Maj.  Wallerich  that  he  had  plenty  of  steel  to 
fill  the  bill.     (Transcript,  pp.  8-10.) 

4.  Maj.  Wallerich  denied  (Transcript,  p.  64)  that  any  oral  contract 
was  made^  but  stated  that  there  was  a  discussion  as  to  the  capacity 
of  the  plant  for  the  manufacture  of  dental  burs,  and  the  price,  and 
stated  that  in  the  oral  dealings  with  Mr.  Eeed  the  latter  was  in- 
formed that  upon  his  return  to  the  plant  he  must  take  up  the  mat- 
ter of  cost  and  let  Maj.  Wallerich  know  exactly  what  could  be  done 
in  regard  to  deliveries,  and  that  after  a  written  quotation  had  been 
given  a  contract  would  be  prepared  if  it  was  found  that  burs  were 
still  needed. 

5.  Where  two  parties  participate  in  what  is  alleged  on  one  side 
to  be  an  oral  contract  and  on  the  other  side  there  is  a  denial  that 
any  such  contract  was  made,  an  examination  of  the  commimications 
between  the  parties  will  often  throw  light  upon  the  question  at 
issue. 

6.  On  October  28,  1918,  the  Beloit  Bur  Manufacturing  Co.  wrote 
Maj.  (then  Capt.)  Wallerich  a  letter,  in  which  the  following  language 
was  used  (Transcript,  p.  80) : 

''We  make  a  bid  for  dental  engine  burs  as  follows:  6,000  dozen 

?er  month  for  Jan.,  Feb.,  Mar.,  and  April,  1919,  24,000  dozen  in  all. 
lain  burs  at  S0.06  each,  dentate  ana  cross-cut  burs  at  S0.07  each 

♦    *    ♦  >» 

• 

7.  To  this  letter  Maj.  Wallerich,  on  November  5,  1918,  made  reply 
as  follows  (Transcript,  p.  14) : 

"In  reply  to  your  letter,  dated  October  28,  would  say  that  we 
considered  your  price  of  6  cents  each  onplain  burs  and  7  cents  each 
on  dentate  cross-cut  burs  too  high.  We  have  been  able  to  pur- 
chase burs  of  reputable  makes  at  a  price  of  5.25  cents  for  plain  burs 
and  6.25  cents  for  dentate  cross-cut  ours. 

"We  do  not  feel  justified  in  paying  the  difference  in  the  price  for 
your  burs. 

"Please  inform  us  if  you  can  conform  with  the  above-mentioned 
prices  as  revised." 

8.  To  this  letter  the  company  replied  on  November  7,  1918,  as 

follows  (Transcript,  p.  14) : 

"Replying  to  your  letter  of  November  5,  would  say  that  we  have 
decided  to  conform  with  prices  mentioned  in  your  letter,  5.25  cents 
for  plain  burs  and  6.25  cents  for  dentate  cross-cut  burs." 

9.  To  this  letter  no  reply  was  received,  and  Mr.  Reed,  the  presi- 
dent of  the  company,  testified  that  he  took  no  steps  to  get  the  regu- 
larly signed  contract.     (Transcript,  pp.  16  and  17.) 
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10.  The  contractor  has  never  made  any  delivery  of  the  117,000 
burs,  provided  for  in  its  regularly  execiited  contract,  but  testimony 
was  given  that  4,000  dozen  were  ready  for  shipment  when  the  con* 
tract  was  canceled.     (Transcript,  p.  18.) 

DECISION. 

1.  The  letters  and  telegram  which  have  been  quoted  above  show 
clearly  that  there  was  no  firm  contract  between  the  Government 
and  the  Beloit  Bur  Manufacturing  Co.,  and  the  claim  that  an  oral 
contract  had  been  entered  into  is  clearly  negatived  by  the  letter 
of  October  28,  in  which  a  bid  is  made,  and  especially  by  the  letter 
of  November  7,  in  which  the  bid  is  modified  as  to  the  price.  Neither 
one  of  these  bids  was  ever  accepted  by  the  Government,  either  orally 
or  otherwise,  and  therefore  no  evidence  of  a  contract  is  found  in  the 
record. 

2.  Under  the  circumstances  related  above,  the  Board  finds  that 
no  agreement  was  entered  into  between  the  Government  and  the 
Beloit  Bur  Manufacturing  Co.,  claimant,  within  the  purview  of  the 
act  of  March  2,  1919  (40  Stat.  1272),  and  the  Board  doth  hereby 
refuse  to  make  the  certificate.  Form  C,  prescribed  by  Supply  Circular 
No.  17,  revised. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malone, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  172. 

In  re  CLAIM  OF  BELOIT  BUB  MANUFACTUBING  CO.,  APPEAL  TO  THE  SEC- 

BETABT  OF  WAB. 

1.  BISECTIONS  TO  PBOCEED  WITHOUT  WAITING  FOB  FOBSCAL  CON- 
TBACT. — ^When  the  department  calls  a  manufactnrei  to  Washington,  requests 
him  to  increase  his  production  by  installing  additional  machinery,  tells  him 
to  proceed  to  produce  a  certain  quantity  of  his  output  and  to  forward  quotations 
in  duplicate  in  order  to  comply  with  the  requirements  incident  to  the  issuing 
of  a  formal  contract,  and  the  manufacturer  assents,  there  is  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919. 

8.  CLAIM  AND  DECISION. — On  review  by  the  Secretary  of  War,  Held,  that  the 
oral  negotiations  with  directions  to  proceed  constituted  an  agreement  within 
the  meaning  of  the  act  of  March  8,  1919.  The  order  of  the  Board  of  Contract 
Adjustment  denying  relief  is  reversed. 

This  case  having  been  presented  to  the  Board  of  Contract  Adjustr 
ment,  and  that  Board,  after  investigation^  having  rejected  the  claim 
and  having  entered  an  order  denying  relief,  the  claimant  in  due 
course  has  brought  the  iriatter  upon  appeal  to  the  Secretary  of  War. 

Mr.  Reed,  president  of  claimant  company,  testifies  to  a  definite 
oral  contract.  The  only  contradiction  of  his  testimony  is  by  Maj. 
Wallerich.  Maj.  Wallerich,  while  denying  that  a  definite  and  com- 
plete contract  of  purchase  was  made,  states  in  a  letter,  dated  May 
28,  1919,  contained  in  the  accompanying  file: 

''At  my  request,  Mr.  J.  J.  Reed,  of  the  Beloit  Bur  Manufacturing 
Co.,  called  at  the  General  Purchasing  Office  *  ♦  *  October  21, 
1918.  The  request  was  made  for  tne  reason  that  the  prospective 
requirements  for  dental  burs  were  far  in  excess  of  the  ours  being 
made  at  that  time  and  ♦  ♦  ♦  it  was  felt  that  a  discussion  of 
conditions  in  their  plant  might  result  in  providing  better  deliveries. 
The  conference  with  Mr.  Reed  resulted  in  a  promise  on  his  part  to 
report  as  to  what  really  could  be  done  toward  increasing  the  firm's 
output  *  *  *.  He  also  stated  that  certain  machinerv  equipment 
would  be  needed  and  that  he  would  report  further.  It  wds  at  thai 
time  arranged  tJiat  this  iirm  shovM  proceed  mth  the  manufacture  of 
Z4fOOO  dozen  burs,  which,  with  the  equipment  on  hand,  it  was  esti- 
mated they  could  deliver  by  May  1,  1919.  ♦  *  *  it  will  be  noted 
that  I  tola  Mr.  Reed  that  the  24,000  dozen  burs  would  be  wanted , 
but  that  he  must  send  his  quotation  in  duplicate  in  order  to  comply 
with  the  requirements  in  placing  contracts.  So  far  as  I  recollect, 
not  having  access  to  the  correspondence,  this  was  the  condition  on 
November  6,  1918.  When  the  armistice  was  signed  (six  days  later) 
this  contract  had  not  been  drawn,  and  the  Beloit  Bur  Co.  was  requested 
on  November  15  to  submit  their  claim,  if  any.  This  request  was  in 
the  form  of  a  notice  sent  by  the  Chief  of  the  Motals  and  Hardware 
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Division,  Purchase,  Storage,  and  Traffic.  So  far  as  I  know  the  firm 
made  no  reply,  so  this,  together  with  the  fact  that  negotiations  had 
been  in  progress  but  a  few  days  previous,  led  to  the  belief  that  the 
company  had  no  claim  in  connection  with  the  proposed  contract. 

'^A  tentative  price  of  6  cents  for  plain  ana  7  cents  for  cross-cut 
burs  was  quoted,  and  I  asked  Mr.  Reed  to  refigure  his  costs,  believing 
the  quotation  high,  considering  the  quality,  which  he  agreed  to  do 
upon  his  return.  Upon  receiving  no  reply  by  October  29  (eight  days 
later)  a  wire  was  sent  in  confirmation  of  price  and  delivery  dates.  A 
reduction  of  three-fourths  cent  was  afterward  agreed  upon  as  set  forth 
in  the  claim  submitted. '' 

While  Maj.  Wallerich's  testimony  before  the  Board  of  Contract 
Adjustment  seems  to  qualify  and  in  some  degree  to  contradict  the 
above  statements,  the  above  letter  was  not  in  any  manner  explained. 
Taking  his  testimony  in  conjunction  with  his  letter  above  quoted, 
which  was  written  while  the  matter  was  more  fresh  in  his  memory 
than  at  the  time  of  the  hearing,  I  am  of  the  opinion  that  in  the  face  of 
Mr.  Reed's  testimony  it  does  not  justify  the  finding  that  there  was  no 
promise  or  agreement,  expressed  or  implied. 

When  the  Department  calls  a  manufacturer  to  Washington, 
requests  him  to  increase  his  production  by  installing  additional 
machinery,  tells  him  to  proceed  to  produce  a  certain  quantity  of  his 
output,  and  to  forward  quotations  in  duplicate  in  order  to  comply  with 
the  requirements  incident  to  the  issuing  of  a  formal  contract,  and  the 
manufacturer  assents,  I  believe  that  both  law  and  equity  require 
that  it  be  held  that  an  agreement  results  that  the  Government  will 
either  enter  into  a  formal  contract  for  the  purchase  of  the  goods,  or, 
failing  to  make  such  contract,  that  it  will  reasonably  compensate  the 
contractor  for  expenses  incurred  in. complying  or  preparing  to  comply 
with  the  Government's  request. 

After  careful  consideration  of  all  the  facts  and  circumstances  set 
out  in  the  record,  I  am  of  the  opinion  that  agreement  is  established 
under  which  the  claimant  is  entitled  to  relief. 

The  record  is  accordingly  returned  herewith  to  the  Board  of  Con- 
tract Adjustment,  with  instructions  to  vacate  the  findings  of  fact, 
decision,  and  final  order  denying  relief  heretofore  made,  and  to  take 
or  cause  to  be  taken  such  further  proceedings  as  shall  be  necessary  to 
determine  and  award  to  the  claimant  such  sum  as  will  effect  a  fair 
and  equitable  settlement  of  the  agreement  alleged. 

Benedict  Crowell, 
The  AasistarU  Secretary  of  War, 

Director  of  Munilvms. 


Case  No«  178. 

In  re  CLAIM   OF   LBVT  MATTBB8S   GO.   (ING.). 

INTXKBST. — Where,  in  the  negotiation  of  an  agreement  for  the  pnrpose  of  determin- 
ing a  fair  and  reasonable  basis  of  cancellation  of  an  existing  contract  for  the 
mannlBctare  of  material  for  the  Government,  the  production  of  which  had  been 
suspended  at  the  request  of  the  Oevemment  because  the  need  therdor  had 
ceased  te  eads4>  to  include  computing  the  amount  to  be  paid  by  the  Oovemment, 
interest  on  the  ci^ital  invested  is  not  contrary  to  the  law  prohibiting  the  payment 
of  interest  on  claims  against  the  Oovemment. 

Ool.  Gamett,  writmg  the  opinion  of  the  Board. 

« 

FINDINGS  OF   FACT. 

The  Board  iSnds  the  following  to  be  the  facts : 

1.  The  Levy  Mattress  Co.  (Inc.);  the  petitioner  herein,  recdred  a 
parchase  order  from  the  New  Orleans  d^ot  quartermaster,  dated 
Octob^  22,  1918,  in  response  to  a  written  proposal  of  the  same  date, 
by  which  purchase  order  it  a^eed  to  furnish  2,000  cotton  mattresses 
at  a  unit  price  of  $8.30,  making  a  total  of  $16,600.  On  November 
30,  1918,  petitioner  was  requested  to  suspend  deliTery  of  mattresses 
on  said  purchase  order,  and  an  attempt  has  been  made  by  the 
petitioner  to  settle  the  claim  arising  under  the  terminated  puix^hase 
order  with  the  zone  purchasing  officer.  Having  failed  to  come  to  an 
agreement,  this  matter  has  been  appealed  to  the  Board  of  Contract 
AdjusUnent. 

2.  Several  days  before  the  purchase  order  was  received,  the  com- 
pany was  notified  that  the  contract  had  been  awarded  to  it,  and  after 
submitting  samples  to  the  Government  officials,  the  company  on 
October  21,  1018,  purchased  100  bales  of  cotton  for  mattress  purposes 
from  the  New  Orleans  Pickery.  Copy  of  the  original  agret^nent 
between  the  New  Orleans  Pickery  and  the  contractor  has  been  fur- 
nished the  Board,  showing  that  the  purchase  price  for  same  was  16^ 
cents  per  pound,  the  vendor  agreeing  to  carry  the  cotton  free  of 
charges,  and  the  purchaser  to  do  its  own  hauling. 

3.  At  the  time  of  termination,  contractor  had  delivered  1,440  mat- 
tresses, leaving  560  undelivered.  Contractor  was  able  to  cancel  its 
obligations  for  ticking,  but  the  cotton,  amounting  to  11,760  pounds, 
has  been  left  on  its  hands.  In  the  petition  it  is  stated  tiiat  contractor 
was  willing  to  accept  the  cotton  at  5  cents  a  pound  and  keep  the 
stock,  the  Government  to  pay  the  difference  betwe^i  that  and  16^ 
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centB.  At  the  hearing,  it  appeared  from  the  testimony  of  the  ex- 
aminer, Maj.  Williams,  that  he  had  received  an  offer  of  7^  cents 
per  poomd  for  the  cotton,  and  the  representative  of  the  petitioner 
expressed  his  willingness  to  accept  this  price.  The  other  items  of  the 
petitioner's  claim  are  storage  charges,  interest,  and  insurance. 

DECISION. 

The  Board  is  of  the  opinion  that  the  storage  and  insurance  charges 
are  proper  charges  against  the  Government.  The  only  question  re- 
maining to  be  decided  is  whether  the  petitioner  is  entitled  to  his 
interest  on  the  fimds  invested  in  this  material.  The  question  here 
involved  is  not  the  question  of  whether  interest  should  be  allowed  on 
an  award,  or  the  allowance  of  interest  on  the  amount  involved  in  the 
claim  from  the  date  of  cancellation.  The  question  is  where,  imder  a 
regularly  executed  contract,  the  purchaser  is  requested  to  suspend 
and  the  Grovernment  is  dealing  with  the  contractor  to  formulate  the 
basis  of  a  termination  agreement,  should  the  representative  of  the 
€rovemment  take  into  consideration  interest  upon  the  capital  em- 
ployed by  the  contractor  for  the  purpose  of  fulfilling  his  contract 
with  the  Grovernment  ?  It  is  to  be  noted  that  in  this  case  the  con- 
tractor has  not  yet  asserted  a  claim  against  the  Government  upon  the 
basis  that  the  Government  has  breached  the  contract,  but  is  endeavor- 
ing to  avoid  a  suit  against  the  Grovernment  for  the  breach  of  the 
contract,  and  in  order  to  avoid  such  suit  has  agreed  to  suspend  oper- 
ations under  the  contract,  and  to  enter  into  negotiations  for  the 
making  of  a  supplemental  agreement,  canceUng  the  original  contract 
and  settling  all  questions  arising  thereunder.  In  such  a  case  as  this 
the  poUcy  of  the  War  Department  is  exhibited  in  a  resolution  of  the 
War  Department  Claims  Board,  adopted  on  January  21,  1919,  and 
reading  as  follows: 

^^  Resolved,  That  it  should  be  the  poUcy  of  the  claims  board  in  the 
adjustment  of  uncompleted  contracts  to  permit  an  fdlowance  of  com- 
pensation for  the  use  of  the  working  capital  of  the  contractor  actually 
employed  in  that  part  of  the  contract  which  is  not  carried  to  com- 
pletion. If  the  capital  so  employed  is  borrowed  capital,  then  the 
allowance  of  compensation  for  its  use  should  be  the  interest  actually 
paid  by  the  contractor.  If  the  working  capital  so  employed  belongs 
to  the  contractor  himself,  then  the  compensation  should  be  at  the 
interest  rate  prevailing  in  the  district  in  which  the  contract  is  ad- 
justed. If,  however,  the  adjustment  provides  for  the  payment  of 
compensation  in  lieu  of  profits,  as  provided  for  under  the  provision 
of  Supply  Circular  111,  based  on  a  percentage  of  the  cost  of  material, 
labor,  etc.,  on  the  uncompleted  portions  of  the  contract,  and  such 
compensation  exceeds  the  compensation  that  would  otherwise  be 
made  for  the  use  of  the  working  capital  employed,  there  is  no  occa- 
sion to  make  any  such  allowance  for  the  use  of  capital  employed, 
whether  that  capital  is  or  is  not  borrowed,  and  whether  the  con- 
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tractor  is  or  is  not  paying  interest  thereon.  Before  allowing  com- 
pensation for  the  working  capital  employed  in  the  uncompleted  por- 
tion of  the  contract  great  care  should  be  exercised  to  see  that  this 
item  has  not  been  covered  in  some  other  item  of  the  adjustment;  such 
as  allowance  for  overhead,  handling  charges,  etc.,  so  that  there  will 
be  no  duplication  of  allowance." 

In  making  its  settlement  the  zone  board  should  be  guided  by  the 
foregoing  resolution. 

Ool.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Hamilton  concurring. 


Oase  No.  SO. 

In  re  CONTRACTS  OF  HSmELBEKQ,  WOLF7  ft  CO.  FOK  OUVB-DBAB  WOOL 

GOATS  AKD  OVEBCOAT8. 

1.  SUPPLSMXKTAL  AaBXSMSNTS— BONUS— X^ONSIDERATION.— An  actee- 

ment  sapplementixii;  a  contsaot  for  the  maniiftictiixe  of  unlfom  clothiac  and 
providing  for  the  payment  of  a  "separate  oompensatlon  and  premium"  for  the 
ezercise  by  the  contractor  of  ''his  best  efforts  to  avoid  all  possible  waste'*  in 
cutting  Qovemment-owned  materials,  is  not  supported  by  a  valid  considera- 
tion and  is  therefore  not  binding  upon  the  Government  for  the  reason  that  the 
law  applicable  to  the  original  contract  required  the  exercise  of  ordinary  skill  and 
efficiency  which  in  each  case  is  determined  by  that  d^n^e  of  skill  and  efficiency 
which  the  contractor  exercised  in  his  non-Qovemment  business. 

2.  BAILMSNT — OBDINABT  SKILL  AND  CABE.— If  a  bailee  is  required  to  per- 

form a  service  upon  the  goods  entrusted  to  him,  he  is  required  to  use  in  the 
performance  of  that  service,  in  addition  to  the  protection  incident  to  his  duty  as 
custodian,  that  degree  of  skill  and  efficiency  which  he  ordinarily  and  custo- 
marily exercised  in  performing  like  work  upon  his  own  goods  in  his  non-Qov- 
emment business. 
8.  SAMB — SAMB — DEFINED. — Contractor's  failure  to  use  ordinary  skill  and  care 
would  be  Just  ground  for  a  cancellation  of  the  contract. 

4.  CONTBACTS— BONUS  PBOVISIONS— SBPABABIUTT.— A  bonus  clause  in 

similar  language  incorporated  in  an  original  contract  for  similar  service  is  sepa- 
rable from  the  contract  for  the  reason  that  it  is  complete  in  itself;  the  promise 
of  the  Government  being  completely  balanced  by  the  promise  of  the  contractor, 
without  reference  to  other  provisions  of  the  contract. 

5.  SAMB — SAMB — CONSIDBBATION. — Having  been  separated  from  the  contract, 

the  same  rule  Si  consideration  as  determined  its  validity  when  it  stood  by 
itself  in  a  supplemental  agreement  is  applicable. 

6.  SAME— BAGS  AND  CUPPINGS,  SCBAP.— The  Government  does  not  lose  title 

to  rags  and  clippings,  or  to  scrap,  resulting  from  the  manufacture  of  articles 
from  Government-owned  material,  by  reason  of  any  general  custom  of  the 
trade  or  previous  practice  of  the  Government. 

7.  SAME — SAMB. — ^The  Government  can  not  lose  title  to  property  by  reason  of  adverse 

possession  or  laches. 

8.  SAMB — SAMB— MISTAKE  OF  LAW.— Where  the  contract  is  silent  as  to  the 

disposition  of  scrap  and  clippings  it  is  proper  to  examine  the  circumstances 
under  which  it  was  executed  to  determine  whether  or  not  the  parties  acted 
under  a  mistake  as  to  the  effect  of  the  law. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  under  General  Orders,  No.  103,  War  Depart- 
ment, 1918,  by  Heidelberg,  Wolff  &  Co.,  of  641  Broadway,  New  York, 
N.  Y.,  from  the  action  of  the  zone  finance  officer  at  New  York  in 
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reference  to  two  contracts:  First,  Quartermaster  Corps  contract  No. 
1646,  as  amended  by  a  supplemental  agreement  dated  October  10, 
1917,  and  second.  Quartermaster  Corps  contract  No.  2277. 

2.  Under  contract  No.  1646  as  so  amended,  it  is  alleged  that,  in  set- 
tlement of  an  entirely  separate  contract,  the  zone  finance  officer  at 
New  York  erroneously  retained  the  sum  of  §19,956.76,  which  had 
be«ii  previously  paid  to  claimant  as  extra  compensation  and  premium 
on  meltons,  and  likewise  retained  interest  thereon  to  January  1,  1920, 
amounting  to  $1,199.66.  Under  contract  No.  2277,  it  is  alleged  that 
the  zone  finance  officer  erred  in  refusing  to  pay  the  extra  compensa- 
tion and  premiums  claimed  to  have  been  earned  by  and  to  be  due  to 
the  claimant  on  meltons  and  other  textile  materials.  It  is  also 
claimed  that  extra  compensation  and  premium  or  bonus  is  due  to  the 
claimant  on  all  textile  materials  other  than  meltons. 

3.  As  indicative  of  the  importance  of  a  very  careful  consideration 
of  the  present  claim  and  of  the  far-reaching  effect  of  the  decision  of 
this  Board,  a  letter  from  the  Claims  Board  of  the  Office  of  Director 
of  Purchase,  Storage,  and  Traffic  Diviaion,  General  Staff,  dated  July 
30,  1919,  is  quoted: 

*'l.  Pmmiant  to  your  oral  request  through  Major  Crittenden,  you 
are  advised  that  at  the  present  time  there  are  seventy-six  claims  in- 
volving the  20  per  cent  oonus  saving  clause  on  file  with  this  Board. 
In  twenty- three  (23)  cases,  the  claim  appears  to  be  based  on  the  inser- 
tion of  said  clause  in  the  original  contract,  in  forty-one  (41)  cases 
on  supplemental  contracts,  and  in  twelve  (12)  casa<i  on  the  authority 
of  a  fetter  from  the  depot  quartermaster.  In  the  latter  cases,  the 
<dau8e  has  never  been  reduced  to  any  contract  form. 

*'2.  With  reference  to  the  insertion  of  clause  in  the  original  con- 
tract, you  are  advised  that  while  in  some  cases  claimant  states  that 
such  a  clause  was  in  fact  inserted  in  the  original  contract,  upon  an 
investigation  this  Board  finds  that  the  contracts  were  executed  sev- 
eral months  before  the  authority  from  the  depot  quartermaster  for 
the  insertion  of  the  clause  was  given,  and  it  is  believed  that  the  type- 
written clause  attached  to  the  body  of  the  instrument  was  not  a  part 
of  the  contract  at  the  time  of  its  execution. 

**3.  For  your  information,  there  is  attached  hereto  a  letter  from 
the  zone  supply  officer,  New  York,  showing  that  in  that  depot  alone 
one  hundred  and  six  (106)  contracts  involving  the  bonus  clause  were 
executed.  It  appears  from  the  statement  that  seventy- three  (73) 
supplemental  contracts  were  executed,  and  the  clause  inserted  in 
thirty- three  (33)  original  contracts.'' 

4.  Contract  No.  1646  was  entered  into  between  the  Quartermaster 
Corps  and  the  claimant  as  of  April  12,  1917,  by  which  the  claimant 
agreed  to  manufacture  from  material  to  be  furnished  by  the  Govern- 
ment, and  to  deliver  100,000  olive-drab  woolen  service  coats  at  81.749 
each,  and  160,000  olive-drab  woolen  overcoats  at  $1,947  each,  for  a 
total  consideration  of  $466,950.  It  was  agreed  that  ^'  these  garments 
are  to  be  manufactured  from  mat^als  furnished  to  the  claimant  at 
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the  Philadelphia  depot;  Quartermaster  Corps,  as  follows:  Coats: 
Melton,  luster  wool  lining,  silesia,  white  duck,  and  buttons.  O'oer- 
coats:  Melton,  cotton  cloth,  canvas  padding,  silesia,  and  buttons." 

5.  By  the  terms  of  the  contract  the  Grovernment  held  the  claimant 
responsible  for  defective  material  furnished  by  it,  for  poor  workman- 
ship, and  for  an;  loss  of  or  damage  to  any  of  the  materials  furnished 
by  the  Quartermaster  Corps,  from  any  cause  whatsoever,  while  in 
its  possession,  and  the  Government  had  the  right  to  inspect  and 
reject  articles  or  workmanship  not  conforming  to  requirements. 

6.  This  contract  was  amended  four  times.  First,  on  October  10, 
1917,  by  supplemental  agreement,  allowing  the  claimant,  as  a  bonus 
or  separate  compensation  and  premium,  an  amount  equal  to  20  per 
cent  of  the  net  cost  price  of  uncut  yardage  of  Grovernment-owned 
materials  saved  by  the  claimant  below  the  maximmn  limits  fixed  by 
a  ''Schedule  of  Allowances''  of  material  attached  to  the  supplemental 
agreement;  secoTvd,  on  November  5,  1917,  by  a  supplemental  agree- 
ment substituting  short  for  long  coats;  third,  on  November  17,  1917, 
by  a  supplemental  agreement  providing  that  the  claimant  would 
endeavor  to  complete  and  deliver  760  coats  on  the  half  holiday  Satur- 
day, and  on  Sunday,  November  17  and  18,  1917,  and  that  for  the 
coats  so  completed,  delivered,  and  accepted  the  Government  would 
pay  a  bonus  of  50  cents  per  coat  to  the  claimant  ;ybur< A,  on  November 
6,  1917,  by  supplemental  agreement  which  recited  that  in  considera- 
tion of  the  claimant's  agreement  to  manufacture  short  length  over- 
coats instead  of  long  overcoats,  as  stipulated  in  the  second  supple- 
mental agreement  dated  November  5,  1917,  the  clause  in  article  1  of 
the  original  contract  whereby  the  prices  named  were  subject  to  an 
equitable  adjustment  in  favor  of  the  Government  based  .on  the 
difference  in  actual  cost  to  the  claimant  of  delivering  at  Pier  No.  1, 
North  German  Lloyd  Docks,  Hoboken,  N.  J.,  and  estimated  cost  of 
delivering  at  Philadelphia  Depot,  as  determined  by  the  depot  quarter- 
master, New  York  City,  should  be  stricken  out  and  considered  as  not 
applying  to  deliveries  under  the  said  contract. 

7.  The  claim  under  contract  No.  1646  is  being  asserted  under  the 
first,  i.  e.,  the  supplemental  agreement  dated  October  10,  1917,  pro- 
viding a  bonus  for  saving  in  the  following  language: 

"Whereas  it  is  believed  that  considerable  yardage  in  cloths,  etc. 
furnished  contractors  .for  the  manufacture  of  coats,  breeches,  and 
other  articles  cut  from  patterns,  has  been  lost  to  the  Government, 
through  careless  and  ineifficient  cutting,  whereby  the  saving  in  uncut 
cloth  returned  to  the  Government  is  materially  reduced,  and  in  order 
to  encourage  skillful  and  painstaking  cutting  from  the  patterns  fur- 
nished the  contractors,  it  is  to  the  interest  of  the  United  States  that 
said  contract  be  modified  in  the  following  particulars: 

"Now,  therefore,  it  is  hereby  agreed  between  the  parties  hereto 
that  the  above-named  contract  is  hereby  amended  so  as  to  embody 
the  following  proviso,  viz. : 
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* 'That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  under  said  contract,  the 
contractor  shall  use  best  e^orts  to  avoid  aU  possible  Tvaste.  For  the 
additional  work  and  special  care  so  involved^  ths  contractor  shaU  be 
paid  as  separate  compensation  and  "premium,  an  amoimt  equal  to 
twenty  per  cent  of  tne  net  cost  price  of  such  Government-owned 
materials,  to  the  extent  of  the  saving  in  uncut  yardage  on  compar- 
ing the  qy^ntUies  actually  used  in  the  cuUing  with  the  allowances 
for  the  purpose  listed  in  the  accompanying  schedules — the  material 
of  the  yardage  so  saved  to  remain  the  property  of  the  United  States, 
There  shall  not,  however,  be  any  skimping  whatever  in  the  cutting 
for  the  garments,  etc.,  and  in  event  of  the  violation  of  this  condition, 
no  compensation  shall  be  made  for  the  saving  in  yardage  resulting 
from  the  la3rs  of  such  stomped  cuttings,  and  the  Government  shall 
also  have  the  election  of  annulling  the  contract  for  such  cause. 

•'In  all  other  respects  the  stipulations  of  said  original  contract 
shall  remain  in  full  force  and  effect." 

In  settlement  of  the  contract,  the  claimant  was  paid  the  sum  of 
$19,956.76  as  a  bonus  for  savings  on  meltons  alone.  This  sum  was 
later  withheld  from  the  claimant  on  payments  \mder  subsequent 
contracts,  and  the  withholding  of  this  sum  is  the  basis  of  a  portion 
of  the  petitioner's  claim.  In  addition,  the  petitioner  claims  to  be 
entitled  to  a  like  bonus  as  to  all  Government-owned  materials  other 
than  melton  used  in  the  performance  of  this  contract. 

8.  Acting  on  the  belief  that,  in  accordance  with  the  terms  of  con- 
tract No.  1646,  the  rags  and  clippings  from  Government-owned 
material  became  its  property,  the  claimant  appropriated  the  rags  and 
clippings  to  its  own  purposes  and  upon  their  disposal  realized  the  sum 
of  $51,077,59.  The  Judge  Advocate  disputes  the  claimant's  assump- 
tion that  the  ownership  of  the  rags  and  clippings  resulting  from 
the  manufacture  of  garments  under  this  contract  from  Government- 
owned  materials  is  not  involved  in  this  inquiry,  and  it  is  therefore 
necessary  for  this  board  to  pass  upon  the  title  thereto. 

9.  Following  the  hearing,  counsel  for  the  claimant  presented  to  the 
board  an  unsigned  memorandum  which  he  states  was,  without  an 
accompanying  letter  or  other  signed  paper,  transmitted  by  the  depot 
quartermaster  to  the  claimant  shortly  after  the  award  of  contract 
No.  1646  and  relating  thereto.  It  is  alleged  that  this  imsigned  mem- 
orandum conveyed  the  title  to  the  rags  and  clippings.  The  text  of 
the  memorandum  is  quoted  in  full: 

'^  Any  quantities  of  materials  issued  by  the  corps  to  the  contractor 
in  excess  of  allowances  noted  below  will  be  charged  against  his  con* 
tract  and  anv  of  the  material  furnished  remaining  imused  at  the 
completion  oi  contract  shall  be  returned  to  the  depot  where  deliv- 
eries are  made — except  all  clippings  and  ends  whicn  can  not  in  the 
opinion  of  the  contracting  officer  or  his  successor  be  utilized  in  the 
manufacture  of  these  articles  may  be  retained  by  the  contractor." 
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Then  follows  a  schedule  of  allowances  of  materials. 

10.  In  order  to  establish  more  definitely  that  it  had  been  the  cus* 
torn  and  usage  of  the  trade  generally  and  the  practice  of  the  Gov- 
emment  prior  to  the  date  of  the  original  contract  to  pass  title  to 
rags  and  clippings  resulting  from  the  manufacture  of  cloth  inU> 
men's  clothing  and  uniforms,  the  claimant  introduced  affidavita 
made  by  Sigmund  Eisner,  a  well-known  Army  clothing  contractor; 
John  S.  Allen,  a  buyer  of  men's  and  boys^  clothing  for  Raphael 
Weill  &  Co.,  of  San  Francisco;  and  by  Sumner  R.  Hollander,  a 
buyer  of  men's  clothing  for  John  Wanamaker,  of  New  York;  the 
substance  of  each  of  which  being  that  it  was  the  practice  of  the  Got* 
emment,  prior  to  the  outbreak  of  the  war  and  for  some  time  there, 
after,  and  the  practice  of  the  clothing  trade  generally,  to  pass  title 
to  scraps  and  clippings  to  the  manufacturers  of  uniforms  for  the 
Grovemment  and  civilian  clothing  for  commercial  dealers. 

11.  To  sustain  its  right  to  retain  the  rags  and  clippings  the  con* 
tractor  introduced  in  evidence  certain  letters  from  the  Quartermaster 
Corps  and  from  the  CouncO  of  National  Defense  written  after  the 
original  contract  was  executed,  and  quoted  below. 

{a)  Under  date  of  June  20,  1918,  Col.  Zalinski,  depot  quarter- 
master at  Philadelphia,  issued  a  circular  and  forwarded  a  copy 
thereof  to  the  claimant  reading  as  follows : 

'^1.  Contractors  making  woolen  goods  from  material  furnished  by 
this  corps  are  urged  from  this  date  not  to  dispose  of  remnants  and 
clippiiigs  until  they  shall  have  been  advised  by  this  office  or  o&er 
amnt  of  the  United  States  as  to  their  disposition  to  the  best  mtereata 
of  the  Grovemment. 

'^2.  Effort  is  being  made  to  arrange  for  the  purchase  of  clippings 
by  this  corps  and  as  soon  as  arrangements  can  be  concluded  you 
will  be  further  advised. 

''3.  Cooperation  is  required  of  all  persons  interested  in  the  effective 
oi^anization  and  equipment  of  the  forces  of  the  country  and  espec- 
cidly  is  it  necessary  by  Government  contractors,  and  you  are  there- 
fore requested  to  do  so  in  this  important  matter  to  the  fullest  extent 
and  retain  the  wool  clippings  cumulating  in  your  factories." 

(6)  Under  date  of  Jime  21, 1917,  the  claimant  wrote  to  Col.  Zalinski 
as  follows : 

"We  are  just  in  receipt  of  your  letter  of  June  20th.  In  replj  to 
same  we  beg  to  state  that  we  regret  that  your  letter  did  not  come  in 
earlier,  as  we  have  already  executed  a  contract  with  C.  J.  Webb  & 
Co.,  of  Philadelphia,  on  June  15th,  in  which  we  have  agreed  to  sell 
this  concern  all  our  clippings  throughout  the  year." 

(c)  Under  date  of  August  30,  1917,  the  Council  of  National  De- 
fense addressed  to  the  claimant  a  circular  letter  (Form  D)  wherein 
it  stated : 

^  ^  You  are  hereby  advised  that  the  Quartermaster's  Department  of 
the  United  States  Araoiy,  through  the  committee  on  supplies,  Council 
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of  National  Defense,  has  this  da^  oirdered  the  purchase  of  your  O.  D. 
wool  ohppings,  in  accordance  with  the  following  price  schedule: 

^*30^a.  O.  D.  overcoatmg  cUppings,  at  30  cents  per  lb. 

'^  Ifroz.  O.  D.  wool-suitiii^  cUppings,  at  32  cents  per  lb. 

''16-oz.  O.  D.  worsted-suiting  clippings,  at  35  cents  per  lb. 

' '  Where  the  suitingiB  are  mixed,  wool  and  worsted,  at  35  cents  per  lb . 

"Pack  separately  the  worsted  and  woolen  clippings  and  deliver 
them  immediately  to  the  base  sorting  plant,  7  Mercer  St.,  New  York 
Cit^ ,  to  whom  jou  will  send  bill  of  lading. 

'^  Payment  will  be  made  by  the  U.  S.  Government  on  the  basis  of 
the  report  from  the  base  sorting  plant. 

"  The  purcThose  of  these  dipjnngs  a f  plies  only  to  the  a^ceumvlations 
of  those  contracts^  wherein  the  clippings  hdong  to  the  controtdor, 

"You  are  advised  that  until  further  notice  you  are  not  to  make 
disposition  of  clippings  except  as  advised  by  the  Grovemment." 

(d)  Under  date  of  September  14, 1917,  the  Council  of  National  De- 
fense addressed  to  the  claimant  a  supplemental  circular  letter  (Form 
H)  reading  as  follows : 

"The  purchase  of  clippings  resulting  from  cutting  of  cloth  fur- 
nished by  the  Government  applies  omy  to  the  accmnulations  on 
those  contracts  wherein  the  dippings  belong  to  the  eontrtuior. 

"All  clippings  resulting  from  contracts  given  since  August  8,  1917, 
bebmg  to  the  Qovenunent." 

12.  Under  date  of  May  15,  1919,  zone  purchase  officer  at  New  York 
addressed  a  memorandum  to  this  Board  reading  in  part  as  follows : 

"1.  Pursuant  to  tenor  of  conversation  on  Saturday,  May  3rd,  the 
foUowing  mformation  concerning  rags  and  clippings  is  furnished: 

"The  Q.  M.  G.  O.  originally  iasura  contracts  bearioog  no  mentiQu 
of  rags  and  clippings  produced  from  Govemment*owned  materials* 
It  is  presumed  that  this  was  in  accordance  with  a  custom  prevailing 
in  the  clothing  trade,  whereby  such  material  was  left  in  the  hands 
of  contractors  as  their  prerequisite.  No  attempt  appears  to  have  been 
made  to  collect  these  cHppings,  and  where  they  were  deliveredi  by  the 
contractor  to  the  base  sorting  plant  they  were  paid  for  undw  dire^ 
ticms  received  by  the  depot  quartermaster  from  the  Council  ot  Na- 
tional Defense. 

"A  second  form  of  contract  was  then  adopted,  which  still  recog- 
nized the  right  of  the  contractor  to  the  clippings  but  reserved  to  the 
United  States  the  right  to  purchase  them,  and  ordered  them  sent 
to  the  base  sorting  plant. 

"A  third  form  of  contract  was  finally  adopted,  and  is  still  in  force, 
which  expressly  states  that  all  clippings  and  waste  material  lemain 
the  property  of  the  United  States  and  are  to  be  accounted  for  as 
such. 

'*  Bills  amounting  to  something  over  9600,000  were  certified  for 
payment  under  these  instructions  for  material  sent  by  these  cantriuy 
tars  to  the  base  sorting  plant.     These  biUs  were  certified  by  m«." 

13.  Under  date  of  May  7,  1919,  the  claimant  wrote  to  this  Board 
as  foDows: 

"We  are  in  receipt  of  your  letter  of  May  3rd,  and  the  dates  be- 
tween which  we  received  the  amount  of  S56,752.80  were  June  26th, 
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1917,  and  February  27thy  1918;  and  we  desire  to  call  the  attention 
of  the  Board  to  the  fact  that  the  estimate  of  90  per  cent  covered  a 
total  of  250,000  garments  (150,000  overcoats,  100,000  wool  coats), 
making  the  amount  received  from  the  wool  clippings  approximately 
20  cents  per  garment." 

14.  Under  date  of  October  22, 1917,  contract  No.  2277  was  entered 
into  between  the  Quartermaster  Corps  and  the  claimant  by  which 
claimant  agreed  to  manufacture  100,000  olive-drab  woolen  service 
coats,  new  pattern,  at  SI. 649  each,  making  a  total  consideration 
of  $164,900,  and  to  make  delivery  at  the  United  States  Army  piers, 
Hoboken,  N.  J.  This  contract  itself  provided  that  a  bonus  would 
be  paid  for  savings  of  uncut  yardage  of  Government-owned  mate- 
rials, in  language  precisely  similar  to  that  used  in  the  agreement 
dated  October  10,  1917,  supplementing  contract  No.  1646. 

15.  Tlie  essential  differences  between  contract  No.  1646  and  con- 
tract No.  2277  are  outlined  below: 

(a)  The  price  to  be  paid  for  the  manufactxu*e  of  service  coats 
under  dontract  No.  1646  was  fixed  at  SI. 749  each  and  under  contract 
No.  2277  at  $1,649  each. 

(h)  The  provision  relating  to  equitable  adjustment  in  favor  of 
the  Government  for  prices  of  delivery  at  the  Philadelphia  depot 
is  omitted  from  the  contract  No.  2277. 

(c)  Contract  No.  1646  was  silent  as  to  the  disposition  of  rags  and 
clippings  resulting  from  the  use  of  cloth  fiumished  by  the  Govern- 
ment, whereas  contract  No.  2277  provided  that  such  rags  and 
clippings  ''shall  remain  the  property  of  the  United  States,  to  be 
accumulated,  packed  in  bags,  or  bales,  and  held  for  such  disposition 
as  may  be  directed  by  the  Government." 

((2)  The  bonus  clause  in  the  agreement  dated  October  10,  1917, 
supplementing  contract  No.  1646,  was  inserted  as  an  original  clause 
in  contract  No.  2277. 

16.  With  respect  to  the  issuance  of  material,  inspection,  etc.,  the 
Government  treated  the  two  contracts  as  one  transaction.  A  single 
statement  was  prepared  by  Maj.  Charles  £.  Jones,  Quartermaster 
Corps,  under  date  of  July  9,  1918,  and  identified  by  him  at  the  hear- 
mg,  stating  the  account  of  savings  of  material  under  both  contracts. 
In  this  statement  the  claimant  is  credited  with  the  amount  of  mate- 
rial estimated  \mder  the  appropriate  ''Schedule  of  allowances"  as 
necessary  to  manufacture  the  garments  to  be  delivered,  and  is 
charged  with  the  actual  material  used,  the  difference  being  the 
alleged  "saving."  It  also  appears  in  this  statement  that  the  Gov- 
ernment fiumished  to  the  claimant  buttons,  considerably  in  excess 
of  the  number  required  for  the  performance  of  these  contracts. 

17.  The  alleged  saving  of  material,  computed  by  deducting  the 
amount  actually  used  from  the  amount  listed  in  the  schedule  of 
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allowanceB,  shows  that  upon  the  completion  of  the  two  contracts 
the  claimant  had  established  a  material  credit  as  indicated  in  the 
following  table: 

Yards.  Per  cent. 

30-oimce  Melton 20, 430-6  i       c^ 

16-ounce  Melton 10,670-2  / 

Cotton-cloth  lining 6,680-2  ^ 

Canvas 55,015-4  33i 

Sei^e-luflter  wool 11, 478-7  4 

Silesia 52,974-^  19 

Duck 2,656-2  50 

18.  In  accordance  with  Maj.  Jones's  statement,  a  last  and  final 
payment  on  the  two  contracts  of  $19,956.76  was  made  to  the  claim- 
ant on  July  30,  1918,  to  cover  savings  of  uncut  meltons  only. 

19.  On  January  14,  1919,  the  sum  of  $21,156.40  was  deducted  from 
a  voucher  on  contract  7330-N,  dated  October  16,  1918,  the  item 
being  described  as  '*  Deduct  bonus  together  with  interest  to  Jan.  1, 
1920,  paid  for  saving  of  material  on  contract  1646.  Auth:  Capt. 
Lynch,  12/19/18." 

20.  The  only  reference  in  the  files  to  the  inclusion  of  interest 
amounting  to  $1,199.66  in  the  deduction  is  contained  in  a  memo- 
randum from  the  zone  finance  officer.  New  York,  to  the  Clothing 
and  Equipment  Division  (Capt.  Louchheim),  dated  February  11, 
1919,  as  follows:  *^In  withholding  this  sum,  interest  was  figured  up 
to  and  including  January  1,  1920.  Inasmuch  as  this  amount  was 
withheld  on  January  9,  1919,  amount  of  interest,  accruing  from 
January  9,  1919,  to  January  1,  1920,  is  being  refunded."  The 
refund  has  not  been  made. 

DECISION. 

The  questions  presented  by  this  record  will  be  discussed  under  the 
following  heads: 

(1)  Did  the  title  to  rags  and  clippings  pass  from  the  Government 
to  the  contractors  under  contract  No.  1646  ? 

(2)  Is  the  supplement  amending  contract  No.  1646  and  providing 
for  a  bonus  to  the  contractors  of  20  per  cent  of  the  net  cost  price  of 
the  Government-owned  materials  to  the  extent  of  the  saving  in  uncut 
yardage  a  valid  and  binding  agreement? 

(3)  Is  the  provision  for  a  bonus  to  the  contractors  in  contract 
No.  2277  binding  upon  the  Government  ? 

(4)  Should  the  contractors  have  been  charged  interest  up  to  Jan- 
uary 1,  1920,  on  $19,956.76  paid  them  as  bonus? 

(5)  Are  the  contractors  obligated  to  account  for  the  oversupply 
of  buttons  ? 

(1)  Did  the  title  to  rags  and  clippings  pass  from  the  Government  to 
the  contractors  under  contract  No.  16^6f 

166564:— 20 ^9 
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It  is  conceded  by  counsel  for  the  contractors  that  contract  No. 
1646  i3  silent  as  to  the  title  of  cuttings  and  clippings  resulting  from 
the  use  of  Government  material  in  the  performance  of  the  contract. 
But  the  attempt  is  made  to  show  that  title  did  pass  (a)  by  exhibiting 
to  the  Board  an  unsigned  memorandum,  quoted  above,  sent  from 
the  depot  quartermaster  to  the  contractors  without  any  letter  or 
accompanying  paper,  which,  so  far  as  is  necessary  to  be  referred  to 
herein,  is  as  follows:  ''AH  scraps  and  ends  which  can  not,  in  the  opin- 
ion of  the  contracting  officer,  or  his  successors,  be  utilized  in  the 
manufacture  of  these  articles  may  be  retained  by  the  contractors/' 
(b)  An  attempt  is  also  made  to  justify  the  claim  that  the  title  to  the 
rags  and  clippings  passed  to  the  contractors  by  introducing  aflBldavits, 
which  may  be  summarized  as  follows:  First,  Sigmund  Eisner,  a  con- 
tractor with  the  Government,  deposes  that  since  the  beginning  of  the 
war  with  Germany  and  the  signing  of  this  contract  all  rags  and 
clippings  from  materials  and  trimmings  furnished  by  the  United 
States  became  the  property  of  the  contractors  manufacturing  gar- 
ments therefrom.     Second,  a  buyer  of  men's  clothing  in  San  Fran- 
cisco deposes  that  it  has  been  the  custom  of  the  trade  that  the  rags 
and  clippings  of  goods  sent  to  a  tailor  to  be  manufactured  have  always 
become  the  property  of  the  tailor.     Third,  a  buyer  of  men's  clothing- 
of  John  Wanamaker  of  New  York  deposes  that  for  15  years  the  same 
custom  had  been  in  vogue  so  far  as  John  Wanamaker's  contracts 
were  concerned.     Fourth,  letters  of  Col.  M.  Gray  Zalinski,  depot 
quartermaster  at  Philadelphia,  are  introduced  purporting  to  show 
that  the  custom  at  the  Philadelphia  depot  had  been  to  recognize 
that  the  title  to  rags  and  clippings  of  Government-owned  material 
in  the  hands  of  tailors  became  the  property  of  the  tailors.     The 
importance  of  the  question  here  being  discussed  may  be  realized  when 
we  ascertain  that  under  contract  No.  1646  alone  the  rags  brought  at 
least  $51,077.57,  which  is  more  than  10  per  cent  of  the  total  amount 
received  by  the  contractors  under  this  contract,  and  that  the  Govern- 
ment has  bought  back  from  contractors  rags  and  clippings  from 
Government-owned  materials  amounting  to  $500,000. 

The  question  for  our  decision  is,  when  the  Government  enters  into 
a  contract  of  bailment  with  a  merchant  tailor  for  work  to  be  done 
upon  Government-owned  materials,  and  said  contract  does  not  pro- 
vide that  the  title  to  the  bailed  chattel  shall  pass  to  the  bailee,  and 
makes  no  disposition  as  to  the  rags  and  clippings,  can  the  Govern- 
ment's title  to  the  rags  and  clippings  be  said  to  have  been  changed 
either  by  the  unsigned  memorandum  from  the  depot  quartermaster^ 
aforesaid,  or  by  evidence  of  a  custom  ? 

It  is  an  elementary  principle  of  law  that  after  the  creation  of  a 
bailment  the  bailor  retains  the  title  to  the  subject  matter  thereof. 
(6  C.  J.  1106;  4  Elliott  on  Contracts,  sec.  2994.)     It  is  also  the  estab- 
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lished  doctrine  that  when  articles  are  delivered  to  be  manufactured 
if  the  product  of  the  identical  articles  delivered  is  to  be  returned  to 
the  original  owner  in  a  new  form  it  is  a  bailment,  and  the  title  does 
not  vest  in  the  manufacturer.  {Lafiin  &  Rand  Powder  Co.  v. 
BuTckharty  97  U.  S.  110,  24  L.  ed.  973.) 

Since  the  title  to  the  rags  and  clippings  under  the  contract  was. 
clearly  in  the  United  States  Government,  the  first  question  to  be 
considered  is  whether  an  unsigned  memorandum  furnished  by  the 
depot  to  the  contractors  can  change  this  positive  rule  of  law. 

Revised  Statutes,  3744  (U.  S.  Comp.  Stat.,  sec.  6895),  makes  it 
the  duty  of  the  Secretary  of  War  to  cause  and  require  every  contract 
made  by  him  on  behalf  of  the  Government,  or  by  his  officers  appointed 
to  make  such  contracts,  to  be  reduced  to  writing  and  signed  by  the 
contracting  parties  with  their  names  at  the  end  thereof.  This  stat- 
ute, though  subject  to  statutory  exceptions,  is  applicable  in  this  case;: 
and  under  this  statute  it  has  been  held  that  contracts  not  complying' 
therewith  are,  as  against  the  United  States,  void,  and  that  statements 
by  officers  of  the  United  States  conflicting  with  the  provisions  of  a 
validly  executed  written  contract  do  not  bind  the  Government.  {OH- 
lespie  V.  Z7.  S.  (1912),  47  Ct.  CI.  310;  RicUman  v.  J7.  S.  (1912),  47 
Ct.  CI.  483.) 

It  has  also  been  held  that  verbal  agreements  and  oral  understand- 
ings are  not  sufficient  to  change,  the  terms  of  a  written  contract  to 
the  prejudice  of  the  Government.  {N.  Y,  Market  Gardeners^  Asso- 
ciation V.  IJ,  S,  (1908),  43  Ct.  CI.  114.) 

Surely  if  these  cases  set  out  the  correct  doctrine,  then  an  unsigned 
memorandum  sent  by  the  contracting  officer  to  the  contractors,  mak- 
ing them  a  present  of  $50,000  worth  of  property,  is  not  binding  upon 
the  United  States  Government,  Jirstj  because,  in  the  case  of  the  Gov- 
ernment, a  written  contract  can  not  be  modified  to  the  prejudice  of 
the  Government  even  by  a  similarly  executed  contract;  and,  second,^ 
even  if  the  memorandum  be  treated  as  a  modification  of  a  written 
contract,  there  is  no  consideration  passing  to  the  Government  for 
such  modification. 

The  next  question  for  us  to  consider  is  whether  the  doctrine  here- 
tofore set  out  that  title  to  the  bailed  chattel  does  not  pass  to  the  bailee 
in  case  of  the  bailment  of  goods  to  be  manufactured  into  coats  and 
overcoats  can  be  overthrown  by  proof  of  usage  or  custom  to  the 
contrary. 

*'The  primaiy  inquiry  in  the  interpretation  of  any  contract  is  the 
intent  ol  the  parties.  Where  this  is  clear  the  construction  is  free 
from  difficulty  and  no  reference  may  be  had  to  customs  and  usages  to 
explain  the  meaning  of  the  contract,  for  no  rule  is  better  settled  than 
the  rule  that  customs  and  usages  can  not  operate  to  change  an  express 
contract."     (2  Elliott  on  Contracts,  sec.  1705.) 
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'^No  principle  of  the  law  is  better  settled  than  the  one  that  an 
express  contract  embodying  in  clear  and  positive  terms  the  intention 
of  the  parties  can  ncrt  be  varied  nor  contradicted  by  evidence  of 
custom  or  usage.  The  usage  must  be  consistent  with  the  contract. 
The  office  of  the  custom  or  usage  is  to  explain  the  meaning  of  words  and 
phrases  used  in  written  contracts  ana  to  annex  thereto  incidents 
which  circumstances  indicate  or  parties  intended  when  the  words 
used  do  not  necessarily  exclude  the  relation  of  such  customs  or 
usages,  but  they  may  not  be  used  to  contradict  nor  vary  the  plain 
meaning  of  the  contract.''  (2  Elliott  on  Contracts,  sec.  1713,  citing 
numerous  authorities.) 

Unless  consistent  with  the  terms  of  a  contract  new  terms  can  not 
be  added  to  a  contract  by  usage.  (17  C.  J.  500,  citing  numerous 
authorities.) 

^'As  a  general  rule,  there  must  be  ambiguitj  or  uncertainty  upon 
the  face  of  a  written  instrument  in  order  to  justify  extraneous  evi- 
dence, and  when  admissible  it  must  be  limited  in  its  effect  to  the 
clearing  up  of  the  obscurity.  It  is  not  admissible  to  add  to  or  engraft 
wpon  the  contract  new  stipulations  nor  to  contradict  those  which  are 
plain."     (2  Elliott,  sec.  1721.) 

In  Oelriclcs  v.  Ford  (64  U.  S.  49, 16  L.  ed.  U.  S.  534),  plamtiflf  sold 
floiu*  to  the  defendant  and  tendered  delivery.  Defendant  would  not 
accept  flour  because  plaintiff  had  not  put  up  a  money  deposit.  The 
written  contract  under  which  the  sale  was  made  did  not  provide 
that  plaintiff  should  put  up  any  deposit.  Plaintiff  sued  the  defend- 
ant for  price  of  flour.  At  the  trial  defendant  sought  to  inject  into 
the  contract  of  sale  a  provision  that  a  deposit  was  agreed  to  have 
been  made  by  plaintiff,  and,  to  inject  such  a  provision  into  the  con- 
tract, sought  to  introduce  evidence  of  a  custom  or  usage  among  mer- 
chants whereby  a  deposit  was  required  in  all  such  cases. 

The  court  in  holding  that  evidence  of  such  custom  was  inadmis- 
sible because  it  ^^  would  have  engrafted  upon  the  contra^  new  stipvJa- 
tions,'^  said  further: 

*'But  independently  of  the  total  insufficiency  of  the  evidence  to 
establish  the  usage  we  are  satisfied,  if  it  existed,  the  proof  would 
have  been  inadmissible  to  affect  the  construction  of  the  contract. 
Such  proof  is  admissible  in  the  absence  of  express  stipulations,  or 
where  the  meaning  of  the  parties  is  uncertain  upon  the  language 
used  and  where  the  usa^e  of  the  trade  to  which  the  contract  relates 
or  with  reference  to  which  it  was  made  may  afford  explanation  and 
supply  deficiencies  in  the  instrument.  Teclmical,  local,  or  doubtful 
words  may  be  thus  explained.  So  where  stipulations  in  the  contract 
refer  to  matters  outside  of  the  instrument  parol  proof  of  extraneous 
facts  may  be  necessary  to  interpret  their  meaning.  As  a  general 
rule  there  must  be  ambiguity  or  uncertainty  upon  the  face  of  the 
written  instrument,  arising  out  of  the  terms  used  by  the  parties  in 
order  to  justify  the  extraneous  evidence,  and  where  admissible  it 
must  bo  limited  in  its  effect  to  the  clearing  up  of  the  obscurity.     It 
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is  not  admissible  to  add  to  or  engraft  upon  the  contraxi;  new  stijmkfr' 
tions.  Applying  these  principles  to  the  contract  before  us,  it  is 
quite  clear  tliat  the  proof  of  the  usage  attempted  to  be  established 
was  not  admissible  and  should  have  been  rejected.  There  is  no 
ambiguity  or  imcertainty  in  its  terms  or  stipulations  and  the  condi- 
tions sought  to  be  annexed  were  not  by  way  of  explanation  or  inter- 
pretation, but  in  addition  to  the  contract,'* 

But  aside  from  the  elementary  principle  established  by  the  fore- 
going authorities,  there  is  another  principle  which  militates  against 
the  admission  of  evidence  of  custom  or  usage  in  this  case,  the  appli- 
cation of  which  is  fatal  to  the  contention  of  the  claimant  that  such 
evidence  is  admissible. 

This  principle  is  to  the  effect  that  the  evidence  of  a  custom  or 
usage  is  not  admissible  when  such  custom  or  usage  would  corUravene 
an  established  legal  principle. 

**A  custom  or  usage  will  not  be  permitted  which  contravenes  well- 
established  legal  rules  or  principles  of  the  common  law  established 
for  the  protection  of  the  rights  of  the  parties/'  (2  Elliott  on  Con- 
tracts, sec.  1690;  17  C.  J.  471,  citing  numerous  cases.) 

Thompson  v.  Riggs  (72  U.  S.  663,  18  L.  ed.  U.  S.  704)  was  a  case 
in  which  plaintiff,  having  made  a  general  as  distinguished  from  & 
special  deposit  of  gt  Id  coin,  drew  two  checks  against  such  deposit  and 
defendant  bank  refused  to  pay  same  in  coin,  A  suit  for  damages- 
resulting  to  plaintiff  from  the  refusal  of  bank  to  pay  such  checks  in. 
coin  was  brought  and  the  defense  of  the  bank  was  that  it  had  offered 
to  pay  the  checks  in  Treasury  notes  issued  by  the  Treasury  of  the 
United  States,  which  notes  were,  by  law,  made  a  legal  tender  in 
payment  of  debts.  The  direct  issue  presented  was  as  to  in  whom 
was  the  title  to  the  deposit  since  if  the  title  was  in  the  depositor  by^ 
reason  of  his  having  made  a  special  deposit,  his  checks  should  have 
been  paid  in  gold  coin;  but,  if  the  title  was  in  the  bank  by  reason  of 
the  deposit  having  been  a  general  one,  it  was  not  liable  for  its  fail- 
ure to  pay  in  gold  coin.  In  attempting  to  show  that  the  deposit  was 
a  special  one  and  that  payment  of  the  checks  should  have  been  made 
in  coin,  the  plaintiff  sought  to  introduce  the  evidence  of  a  custom 
which,  if  admitted,  would  have  rendered  the  deposit  a  special  one  and 
would  have  entitled  him  to  have  had  the  checks  paid  in  coin. 

The  court  held  that  evidence  of  such  a  usage  was  inadmissible,  for 
the  reason  that  such  a  usage  or  custom  was  in  contravention  of  that ' 
rule  of  law  \mder  which  ^^a  depositor  in  a  bank  parts  with  his  title  to 
his  money  and  loans  it  to  the  bank,'''  using  this  additional  language, 
'Hhe  general  rule  of  law  is,  that  if  a  merchant  deposits  money  with  a. 
bank,  the  title  to  the  money  passes  to  the  bank  and  the  latter  becomes 
the  debtor  of  the  merchant  to  that  amount;  but  it  is  not  perceived 
that  the  evidence  offered,  if  it  had  been  admitted,  could  have  had  any 
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other  effect  than  to  control  that  general  rule  of  law,  as  it  is  not  pre- 
tended that  the  evidence  showed  a  special  deposit  or  any  special 
contract.  Viewed  in  any  light  consistent  with  the  other  evidence  in 
the  record  the  testimony  was  either  entirely  immaterial  or  inadmis- 
sible as  tending  to  control  a  weU-settled  rule  of  law. 

A  case  very  much  more  closely  in  point  than  any  of  the  above  is 
Wadley  v.  Davis  (63  Barbour  (N.  Y.),  500),  quoted  at  length  by 
Lawson  on  Usages  and  Customs  on  the  subject  of  unreasonable 
usages.  In  that  case  an  attempt  was  made  to  add  to  a  contract  by 
proving  a  custom  that  in  the  manufacture  of  staves,  clippings  there- 
from became  the  property  of  the  manufacturer.  In  the  course  of 
its  opinion  the  court  said:  ''In  this  case  clippings  are  imderstood  to 
be  pieces  cut  off  in  the  process  of  manufacture*';  and  so  it  is  clear 
that  the  case  is  on  all  fours  with  the  case  now  before  us.  In  dis- 
cussing the  question  raised  by  this  record  the  court  said : 

''A  custom  which  is  unreasonable,  and  in  opposition  to  the  general 
principles  of  law,  is  void  (2  Greenl.  Ev.,  sec.  249).  As  is  said  by 
the  court  in  Homer  v.  Dorr  (10  Mass.,  27),  the  usage  of  no  class  of 
citizens  can  be  sustained  in  opposition  to  the  principles  of  law.  The 
property  in  the  culls  and  comer  pieces  was  vested  m  the  defendant. 
They  were  of  value,  as  appears  by  the  plaintiffs'  own  showing,  and 
were  an  article  of  merchandise.  The  defendant  might  have  parted 
with  them  by  contract.  Perhaps  a  license  to  take  them  might  be 
inferred  from  their  having  been  suffered  to  remain  imclaimed,  for 
a  sufficient  length  of  time,  in  the  plaintiffs'  mill  yard.  But  a  custom 
for  the  cutter  to  take  and  appropriate  them  to  his  own  use,  without 
the  agreement  or  consent  of  the  owner,  can  not  be  sustained.  Such 
a  custom  is  not  only  not  in  harmony  with  law,  but  manifestly  against 
public  policy. 

"To  allow  a  mechanic  or  artisan,  who  works  up  the  materials  of 
another,  to  keep  so  much  of  such  material  as  is  not  used  for  the 
benefit  of  the  owner  of  the  material  is  to  array  his  interests  in  direct 
opposition  to  those  of  his  employer.  This  is  strongly  illustrated  in 
the  case  of  the  culls.  It  appears  that  in  this  instance  the  plaintiffs 
and  their  employees  culled  the  defendant's  bolts,  and  such  we  under- 
stand, from  the  evidence,  to  be  the  general  practice.  If  the  cuUer 
is  to  be  entitled  to  all  the  bolts  which  are  determined  by  him  to  be 
unfit  for  staves,  he  is  under  a  very  direct  temptation  to  cull  in  a 
<iareless,  not  to  say  fraudulent,  manner,  so  as  to  increase  his  own 
profit  at  the  sacrifice  of  the  interests  of  his  employer.  Such  a  cus- 
tom, as  a  custom,  binding  upon  the  owner  of  the  property,  is  im- 
reasonable,  contrarv  to  puohc  poUcy,  and  can  not  have  the  sanction 
of  law.  At  the  following  references  will  be  found  some  of  the  cases 
in  which  customs  have  been  held  to  be  void,  because  in  opposition 
to  principles  of  law  and  pubHc  policy.  (25  Wend.,  673 ;  8  N.  Y., 
190;  18  JBarb.,  290;  12  Pick,  107;  14  id.,  141;  21  id.,  483;  2  Yeates, 
318;  6  Binney,  416;  4  Rawle,  195;  1  Watts,  360;  2  Wash.,  C.  C.  R.  24.) 

*'The  plaintiffs  can  not  justify  the  appropriation  of  the  defend- 
itnt's  property  by  proving  any  custom  to  take  the  property  of  others. 
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They  must  show  his  consent,  either  expressly,  or  by  circumstances 
that  will  authorize  the  inference/' 

Every  reason  which  induced  the  New  York  coiu't  to  declare  that  no 
custom  oould  be  proven  by  which  the  cutter  was  allowed  to  take  and 
appropriate  to  his  own  use,  without  agreement  and  consent  of  the 
owner,  the  culls  or  comer  pieces  and  clippings  resulting  from  the 
manufacture  of  staves,  applies  to  this  case.  Paraphrasing  the  lan- 
guage of  the  court,  to  allow  a  merchant  tailor,  who  works  up  the 
materials  belonging  to  the  United  States  into  garments,  to  keep  so 
much  of  such  materials  as  are  not  used  for  the  benefit  of  the  Govern- 
ment is  to  array  the  interests  of  the  merchant  tailor  in  direct  opposi- 
tion to  those  of  the  Government.  If  the  merchant  tailor  is  to  be 
entitled  to  all  the  clippings  which  are  determined  to  be  unfit  for  use 
in  the  manufacture  of  garments,  he  is  in  a  very  direct  temptation  to 
cut  in  a  careless,  not  to  say  fraudulent,  manner,  so  as  to  increase  his 
own  profits  at  the  sacrifice  of  the  interests  of  the  Government.  Such 
a  custom,  as  a  custom,  binding  upon  the  owner  of  the  property,  is 
unreasonable,  contrary  to  public  policy,  and  can  not  have  the  sanc- 
tion of  law.  The  contractors  here  can  not  justify  the  appropriation 
of  the  Government's  property  by  proving  any  custom  to  take  the 
property  of  others,  or  any  custom,  heretofore,  to  take  the  Govern- 
ment's property. 

The  force  and  effect  of  the  foregoing  reasoning  are  attempted  to 
be  nullified  in  the  opinion  prepared  in  this  case  by  our  associate  Col* 
Hamilton,  in  which  the  position  is  taken  that  in  the  execution  of 
contract  No.  1646,  which  is  silent  on  the  subject  of  the  title  to  the  rags 
and  clippings,  the  parties  entered  into  the  contract  under  the  mis- 
taken belief  that,  the  contract  being  silent,  there  was  incorporated 
therein  the  custom  recognized  by  the  trade,  whereby  the  clippings 
and  rags  from  goods  furnished  to  a  tailor  to  be  manufactured  into 
garments  become  the  property  of  the  tailor.  In  the  first  place,  in  our 
view  there  is  not  sufficient  evidence  in  this  record  to  show  that  there 
is  a  universal  custom  whereby  merchant  tailors  become  the  owners 
of  rags  and  clippings  from  material  bailed  to  them  for  making  into 
garments  for  customers.  If  it  were  necessary  to  base  our  decision  on 
this  point,  we  would  make  a  record,  not  by  affidavits  and  letters,  but 
by  direct  testimony,  subject  to  cross-examination,  when  all  the  ele- 
ments necessarv  to  establish  such  a  custom  could  be  examined  and 
tested;  and  we  would  not  let  the  matter  rest  upon  affidavits  and 
etters  written  after  the  contract  was  made.  But  in  our  view,  it  is 
not  necessary  to  take  testimony  on  the  point. 

As  we  have  clearly  shown  above,  to  allow  such  evidence  would  be 
to  sanction  an  attempt  to  engraft  an  entirely  new  clause  in  the  con- 
tract, and  such  a  custom  would  be  against  public  policy  and  contrary 
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to  the  law,  and,  therefore,  parol  evidence  can  not  be  allowed  to  estab- 
lish the  same. 

Parenthetically  the  letters  and  affidavits  set  out  above  do  not  estab- 
lish such  a  custom,  but  do  establish  one  thing  very  clearly,  and  that  is, 
that  the  interests  of  the  Government  were  sadly  neglected  in  the 
attempts  to  amend  the  contract  here  in  question.  If  those  who  were 
responsible  for  an  attempt  to  give  away  Government  property  in  the 
shape  of  rags  and  clippings,  and  for  modification  of  the  contract  so 
as  to  increase  the  compensation  of  the  contractor  without  any  con- 
sideration therefor,  and  for  cutting  out  and  eliminating  from  the  con- 
tract provisions  for  the  equitable  adjustment  in  favor  of  the  Govern- 
ment of  the  price  named  in  the  contract,  had  been  half  as  careful  to 
protect  the  interests  of  the  Government  in  the  making  and  fulfillment 
of  the  contract  as  they  were  to  increase  the  compensation  of  the  con- 
tractor after  the  contract  had  been  made^  they  would  have  ascer- 
tained— what  it  was  their  duty  to  ascertain — that,  under  the  terms 
of  the  contract,  the  rags  and  clippings  belonged  to  the  Government, 
and,  therefore,  they  had  neither  the  right  to  allow  them  to  be  dis- 
posed of  by  the  contractor,  nor  to  purchase  the  Government-owned 
property  back  from  the  contractor,  thereby  increasing  his  compensa- 
tion in  an  illegal  manner.  It  must  be  remembered  that  this  is  one 
of  at  least  a  hundred  cases,  and  from  one  of  the  letters  quoted  above, 
it  appears  that  more  than  $500,000  have  been  paid  to  these  con- 
tractors for  the  rags  and  clippings  which  belonged  to  the  Govern- 
ment. 

In  order  to  justify  the  claim  that  there  was  a  mutual  mistake  as 
to  the  effect  of  a  contract,  something  more  must  be  produced  than 
the  letters  written  subsequent  to  the  time  of  the  execution  of  the  con- 
tract which  have  been  brought  forward  to  sustain  such  contention 
in  this  case.  The  simple  facts  are  that,  so  far  as  this  record  is  con- 
cerned, the  contract  was  executed  without  the  question  of  the  dispo- 
sition of  the  rags  ever  having  been  considered.  The  force  and  effect 
of  the  contract  is  clear  and  plain.  No  ambiguity  may  be  found 
therein  and  no  reference  to  the  title  of  the  rags  and  clippings  is 
made  in  the  contract.  A  court  of  equity  would  not  allow  evidence 
to  show  that  under  the  terms  of  this  contract  it  was  the  intention  of 
the  parties  to  change  the  title  to  Government-owned  property  by 
relying  upon  an  illegal  custom. 

But  even  if  the  contractor  and  the  contracting  officer,  in  making 
the  terms  of  this  contract,  failed  to  put  in  a  clause  transferring  the 
title  of  certain  Government-owned  property  to  the  contractor,  be- 
cause they,  under  a  mistake  as  to  the  effect  of  the  law,  relied  upon 
an  illegal  custom  to  transfer  such  title,  when  the  contract  was  silent 
on  the  subject,  this  is  not  such  a  mistake  as  would  authorize  a  court 
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of  competent  jurisdiction  to  alter  or  reform  the  contract.  {Moorman 
V.  CoUieTy  32  Iowa,  138;  Lanning  v.  Carpenter,  48  N.  Y.,  408;  and 
other  cases  cited  in  Note  to  28  L.  R.  A.,  N.  S.,  799.) 

(2)  Is  the  supplement,  amending  contract  No.  1646  and  providvng 
for  a  honus  to  the  contractor  of  20  per  cent  of  the  net  cost  price  of  the 
Govemmeni^-owned  materials,  to  the  extent  of  the  saving  in  uncut 
yardage,  a  valid  and  binding  agreement f 

The  original  contract  provided  that  'Hhe  Government  will  hold 
said  contractor  responsible  for  defective  material  furnished  by  him 
and  poor  workmanship  whenever  and  wherever  found/'  and  also 
that  *'the  contractor  will  be  held  responsible  for  loss  or  damage  to 
any  materials,  *  *  *  from  any  cause  whatsoever;  while  in  his 
possession."  The  terms  of  the  supplementary  contract  have  been  set 
out  in  full  above. 

The  question  which  is  raised  is  whether  there  was  any  considera- 
tion moving  to  the  Government  to  sustain  its  promise  for  additional 
compensation  and  premium;  or,  to  put  the  question  in  a  different 
form,  when  the  contractors  agreed  in  the  supplementary  contract  to 
use  their  best  effort  to  avoid  all  possible  waste,  did  they  contract  to 
do  something,  which,  in  the  original  contract,  they  had  not  obligated 
themselves  to  do?  The  contractors  sustained  to  the  Government 
the  relation  of  bailees  for  hire,  to  do  work  upon  goods  furnished  by 
the  Government,  and  to  return  the  same  in  a  new  form  to  the  Gov- 
ernment. The  contractors  were  awarded  the  contract  on  account  of 
their  skill  in  their  own  chosen  line  of  business,  and  the  question 
which  is  involved  is,  whether  a  merchant  tailor,  to  whom  goods  are 
furnished  to  be  worked  into  garments,  is  obligated  under  the  lan- 
guage of  the  supplementary  agreement  to  use  a  higher  degree  of 
skill  and  care  than  was  imposed  upon  him  by  the  common  law  ap- 
plicable to  such  a  bailment  or  by  the  terms  of  the  original  contract. 

It  has  been  said  by  a  noted  author  that  "every  mechanic  who  takes 
any  material  to  work  up  for  another  in  the  course  of  his  trade,  as 
where  a  tailor  receives  cloth  to  be  made  into  a  coat,  or  a  jeweler  a 
gem  to  be  set  or  engraved,  is  bound  to  perform  it  in  a  workmanlike 
manner"  (2  Kent  Com.,  588).  Since  the  bailment  is  for  mutual 
benefit,  the  bailee  is  held  to  the  exercise  of  ordinary  skill,  but  this 
ordinary  skill  is  such  skill  as  the  ordinarily  skillful  workman  in 
such  kind  of  work  would  exercise  upon  his  own  material  in  per- 
forming a  similar  service  under  the  particular  circumstances.  (Dale 
V.  See,  51  N.  J.  L.,  378;  5  L.  R.  A.,  583.) 

The  record  in  this  case  shows  that  these  contractors  expended  no 
additional  work  or  care  after  the  execution  of  the  supplementary 
agreement;  that  they  did  not  lay  out  and  expend  any  additional 
money  or  other  consideration  in  order  to  save  any  additional  quan- 
tity of  material  for  the  Government.     So  that  the  practical  applica- 
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tion  put  upon  the  language  by  the  contractors  themselves  was  that  no 
higher  degree  of  care  was  imposed  by  the  supplementary  contract 
than  they  were  obligated  to  use  under  the  original  contract.  (Tran- 
script, pp.  15,  19,  22,  73,  74.) 

The  piurpose  and  object  of  the  supplementary  agreement  are  shown 
by  the  preamble,  which  recites  that '  ^a  considerable  yardage  has  been 
lost  to  the  Government  through  careless  and  iTieffideM  cutting,"  and 
that, '  'in  order  to  encourage  skillful  and  painstaking  cutting,"  it  is  to 
the  interest  of  the  Government  that  the  contract  be  modified.  A 
bailee  for  hire  is  liable  in  damages  for  careless  and  inefficient  work 
done  upon  the  bailed  chattel,  irrespective  of  any  contractual  provi- 
sions. The  hiw  imposes  upon  a  tailor,  to  whom  goods  are  furnished 
to  be  worked  into  garments  for  a  customer,  the  obligation  to  use  his 
best  efforts  to  avoid  all  possible  waste,  independently  of  any  promise 
which  he  may  make  in  that  regard;  and,  therefore,  as  by  the  common 
law  and  the  terms  of  the  original  agreement  the  object  was  the  same 
as  that  imposed  by  the  supplementary  agreement,  it  seems  clear  that 
there  was  no  consideration  moving  to  the  Government  for  the  sup- 
plementary agreement,  and  that  the  agreement  is  not  a  binding 
obligation  upon  the  Government. 

(3)  Is  the  provision  for  a  bonus  for  the  contractor  in  contract  No. 
£277  binding  upon  the  Government  f 

Twelve  days  after  the  execution  of  the  supplementary  agreement 
amending  contract  No.  1646,  and  providing  for  a  bonus  to  be  paid  the 
contractor,  contract  No.  2277  was  executed  and  contained  within  its 
clauses  a  provision  identical  with  the  terms  of  the  bonus  clause  of  the 
supplementary  agreement  and  reading  as  follows: 

"In  cutting  textile  materials  furnished  by  the  United  States  for 
use  in  the  manufacture  of  garments  under  tms  contract,  the  contrac- 
tor shall  use  his  best  efforts  to  avoid  all  possible  waste.  For  the  addi- 
tional work,  and  special  care  so  involved,  the  contractor  shall  be  paid 
as  separate  compensation  and  premium  an  amount  equal  to  20  per  cent 
of  the  net  cost  price  of  such  Government-owned  textile  material,  to 
the  extent  of  uncut  yardage  on  comparing  the  goods  actually  used  in 
the  garments,  with  allowances  for  the  purchases  listed  in  the  accom- 
panying schedule,  the  material  of  the  yardage  so  saved  to  remain  the 
property  of  the  United  States." 

With  reference  to  whether  or  not  claimant  is  entitled  to  20  per 
cent  of  the  saving  made  on  contract  No.  2277,  the  foregoing  clause 
raises  the  following  questions: 

(a)  Is  the  clause  such  a  distinct  and  independent  undertaking  as 
renders  it  severable  from  the  other  terms  and  conditions  of  the  con- 
tract? 

(b)  If  it  is  so  distinct  and  independent  as  to  be  severable  from  the 
other  terms  and  conditions  of  the  contract,  was  there  any  considera- 
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iaon  moying  to  the  Government  in  return  for  the  additional  premium 
£xed  by  the  terms  of  the  clause  to  be  paid  the  contractor  t 

Whether  a  contract  is  entire  or  severable  is  a  question  of  construc- 
tion. 

"  *  *  *  the  question  of  whether  a  contract  is  entire  or  is  to  be 
regarded  as  separaole  is  a  question  of  construction.  A  contract  is 
entire  when  its  terms,  nature,  and  purpose  show  that  it  is  contem- 
plated and  intended  that  each  of  its  parts,  material  provisions,  and 
considerations  are  common  each  to  the  other  and  interdependent. 
A  divisible  and  severable  contract  is  one  which  from  its  nature  and 
purposes  is  susceptible  of  di/vision  and  apportionment,  and  has  two 
or  more  parts  in  respect  to  matters  and  things  embraced  by  it,  and 
not  necessarily  dependent  on  each  other,  and  the  parties  do  not 
intend  that  they  snail  be.  The  fact  that  the  contract  is  embraced 
in  one  instrument  does  not  make  it  indivisible.''  (2  Elliott  on  Con- 
tracts, sec.  1543.  See  also  6  R.  C.  L. — Contracts,  sec.  246;  13  C.  J. 
6()1,  563,  sec.  629,  696;  1  Elliott  on  Contracts,  sec.  249.) 

"Generally  when  the  part  to  be  performed  consists  of  several  dis- 
tinct items,  and  the  price  to  be  paid  is  apportioned  to  each  item 
according  to  its  value,  and  not  as  a  part  of  a  tump  sum,  the  contract 
is  considered  as  severable."     (2  Elliott,  sec.  1544.) 

"An  agreement  to  do  several  things  at  several  times  is  to  be  re- 
garded as  divisible,  but  it  is  very  difficult  to  lay  down  a  rule  which 
will  apply  to  all  cases,  and  consequently  each  case  must  depend 
largely  on  t?ie  terms  of  the  contract  involved."     (13  C.  J.,  561.) 

'  'A  test  of  severability  which  has  generally  been  applied  is  to  the 
effect  that  if  the  consideration  is  single,  the  contract  is  entire;  but  if 
the  consideration  is  either  expressly  or  by  necessary  implication 
apportioned,  the  contract  will  oe  regarded  as  severable."  (13  C.  J., 
563,  citing  Alabama,  Arkansas,  California,  Florida,  Illinois,  Iowa, 
Maryland,  Michigan,  Minnesota,  Montana,  Nebraska,  New  Hamp- 
shire, New  Jersey,  North  Carolina,  Pennsylvania,  Vermont,  and  New 
York  cases.) 

Whether  the  promises  in  a  contract  are  severable  depends  largely 
upon  whether  the  parties  have  apportioned  the  consideration  on  the 
one  side  to  the  definite  consideration  on  the  other.  If  the  considera- 
tion is  apportioned  so  that  for  each  covenant  there  is  a  corresponding 
consideration  the  contract  is  severable.  Where,  on  the  other  hand, 
the  failure  of  a  part  would  defeat  material  objects  of  a  contract  and 
ivould  have  aflFected  it  had  such  failure  been  anticipated  the  contract 
is  entire. 

''As  to  whether  or  not  a  contract  is  severable  or  entire  the  single- 
ness or  apportionaiility  of  the  consideraMon  appears,  however,  to  he 
ihe  principal  test.  If  the  consideration  is  single,  the  contract  is 
entire;  but  if  the  consideration  is  expressly  or  by  necessary  implica- 
tion apportioned,  the  contract  is  severable."  (6  R.  C.  L.  Contracts, 
-sec.  246;  13  C.  J.,  563.) 

In  Packard  v.  Bird  (S.  C.  1906,  6  L.  R.  A.,  N.  S.  547)  plaintiff 
:80ught  to  recover  $140  as  the  price  of  shoes  sold  defendant.     De- 
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fendant  set  up  a  counterclaim  growing  out  of  alleged  damage  done 
him  occasioned  by  plaintiff's  breach  of  the  contract  under  which  the 
goods  were  bought,  defendant  pleading  that  plaintiff  had  by  same 
oral  contract,  in  consideration  of  defendant's  purchasing  said  shoes, 
promised  to  allow  defendant  the  exclusive  privUege  of  selling  the 
shoes  in  a  certain  territory.  As  all  these  provisions  were  shown  to 
have  been  embraced  in  the  one  oral  agreement,  and  as  the  provision 
giving  exclusive  right  of  sale  was  one  considered  to  be  in  restraint 
of  trade  and  consequently,  because  of  its  illegality,  would  have  de- 
feated the  action  of  plaintiff  if  the  contract  was  entire,  the  question 
for  decision  was  whether  it  was  an  entire  or  a  severable  contract.  If 
entire,  the  action  for  the  price  of  shoes  woidd  have  been  defeated. 
If  severable,  the  action  for  the  price  of  shoes  could  have  been  main- 
tained, because  the  illegal  part  of  the  contract  could  have  been  sepa- 
rated from  the  legal  part  of  same. 

The  court  held  the  contract  to  be  severable,  and  said,  quoting  with 
full  approval  from  the  text  of  The  American  and  English  Encyclo- 
pedia of  Law,  which  text  in  turn  was  quoted  from  a  North  Carolina 
case: 

''A  severable  contract  is  one  in  its  nature  and  purpose  susceptible 
of  division  and  apportionment  into  two  or  more  parts  in  respect  to 
matters  and  things  contemplated  and  embraced  by  it,  not  necessarily 
dependent  upon  each  other  nor  intended  by  the  parties  that  it  should 
be.'' 

And  further  the  court  said: 

''Where  the  consideration  or  promise  is  single,  there  is  no  diffi- 
culty in  pronouncing  the  contract  indivisible  and  in  declaring  the 
whole  void  if  there  be  illegahtv  in  the  consideration  or  promise. 
But  treating  the  agreement  m  this  case  as  one  agreement,  neither  th^e 
promise  nor  consideration  is  single.  The  plaintiff  agreed:  (1)  To 
sell  and  deliver  to  defendant  a  particular  bill  of  shoes  at  certain 
prices;  (2)  to  refrain  from  selling  plaintiff's  line  of  goods  to  anyone 
else  in  Greenville,  South  Carolina,  as  long  as  defendant  w^ould  buy 
and  handle  sanie.  And  defendant  agreed  (1)  to  pay  for  the  par- 
ticular bill  of  shoes  sold  and  delivered  at  the  price  nariiod,  when  due; 
and  (2)  to  handle  the  plaintiff's  line  of  shoes  in  his  business  at  Green- 
ville, South  Carolina,  and  buy  his  shoes  in  this  line  from  plaintiff 
from  time  to  time  as  needed.  We  think  that  the  contract  sought  to 
be  enforced  in  this  ca^se  is  severable  from  the  legal  contract^  (Pack^ 
ard  V.  Bird,  6  L.  R  A.,  N.  S.,  547,  1  L.  R.  A.,  826  Notes.) 

A  lengthy  and  illuminating  discussion  of  the  principle  of  the 
severability  of  a  contract  is  contained  in  the  case  of  GiUmore  &  Co,  v.. 
W,  B,  Samuels  cfe  Co,  (21  Ann.  Cas.,  611).  The  contract  under  con- 
sideration in  that  case  was  a  written  one,  w^hich  provided  that  plain- 
tiff, a  broker,  should  sell  whisky  for  the  defendant,  a  distiller,  re- 
ceiving therefor  a  certain  amount  per  gallon  as  commission;  it  pro- 
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Yided  further  that  plamtiff  could  sell  the  distillery  and  certain  real 
estate  upon  which  it  was  situated  to  any  purchaser  of  the  whisky,  and 
in  the  event  of  such  sale  of  the  distillery  the  plaintiif  would  receive 
commission  based  on  a  certain  amount  per  gallon  for  the  whisky 
sold  and  an  additional  amount  of  5  per  cent  of  the  purchase  price 
of  the  distillerv. 

Plaintiff  sold  a  certain  number  of  gallons  of  whisky  and  then 
sought  to  exercise  his  option  of  selling  the  distillery  itself  to  the 
purchaser  of  the  whisky.  The  defendant  declining  to  make  deed 
of  the  distillery,  a  suit  for  specific  performance  was  brought  by  plain- 
tiff, which  suit  was  defeated  on  the  grounds  that  the  instrument 
containing  the  option  was  not  executed  by  an  officer  of  the  defendant 
corporation  duly  authorized  to  make  sale  of  real  estate.  Plaintiff 
then  filed  suit  for  commission  due  him  for  whisky  sold  under  the 
same  written  agreement.  Defense  to  this  suit  was  made  on  the  same 
grounds  as  those  in  the  suit  for  specific  performance,  but  the  court, 
on  appeal,  held  the  plaintiff  could  recover,  because  that  portion  of 
the  contract  providing  his  compensation  for  the  sale  of  whisky  was 
severable  from  that  portion  of  the  contract  providing  his  compensa- 
tion for  the  sale  of  the  distillery  and  real  estate. 

The  court  said: 

*'We  have,  then,  a  contract  a  part  of  which  is  authorized  by  the 
board  of  directors  and  which  therefore  the  president  had  a  rignt  to 
execute,  and  a  part  of  which,  as  stated,  he  nad  no  right  to  execute. 
Are  these  so  connected  and  interwoven  that  they  must  be  treated 
as  a  whole  or  may  this  contract  be  separated  into  its  component  parts 
and  such  as  we  authorized  carried  into  effect?  It  is  not  always  an 
easy  matter  to  determine  just  what  contracts  are  severable  and  what 
are  not.  Text  writers  and  authorities  agree  that  in  determining 
whether  the  contract  shall  be  treated  as  severable  or  as  an  entirety 
the  intention  of  the  parties  will  control,  and  these  intentions  must  be 
determined  by  a  fair  construction  of  the  terms  and  provisions  of  the 
contract  itself 

"In  determining  whether  the  contract  is  entirely  severable  the  in- 
tention of  the  parties  is  paramount,  and  if  this  intention  is  clearly  ex- 
pressed no  question  can  arise  as  to  which  class  of  contract  it  is.  This 
mtention  is,  however,  often  not  clearly  expressed,  as  the  parties  have, 
generally,  no  clear  idea  whether  the  contract  is  entire  or  severable. 
The  intention  of  the  parties  must,  therefore,  be  deduced  from  the  lan- 
guage used  and  the  application  of  the  ordinary  rules  of  construction. 
Accordingly  the  test  generally  relied  upon,  where  the  question  of 
illegality  ox  one  covenant  arises,  is  whether  the  parties  have  appor- 
tioned the  consideration  on  the  one  side  to  the  different  covenants 
on  the  other,  one  of  which  covenants  is  illegal.  If  the  consideration 
is  apportioned  so  that  for  each  covenant  there  is  a  corresponding 
consideration  the  contract  is  severable,  and  illegality  of  one  cove- 
nant does  not  make  the  rest  unenforceable.     If^  on  the  other  hand. 
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the  consideration  is  not  apportioned  and  the  same  consideration 
supports  a  legal  and  illegal  covenant,  tHe  contract  is  entire  and  is 
already  unentorceable.  In  determining  questions  of  performance 
the  fact  that  several  covenants  are  exicK  supported  hy  a  distinct  con- 
sideratioiij  which  consideration  is  thus  separately  apportioned^  Ls  often 
enough  to  show  that  the  covenants  are  severable.  If  the  part  to  be 
performed  by  one  })arty  consists  of  several  distinct  and  separate  items, 
ike  price  to  he  paid  hy  the  other  is  apportioned  to  each  item  to  be 
performed  or  is  left  to  he  implied  hi  law,  such  a  contract  will  gen- 
erally he  held  to  he  severable.  And  the  same  rule  holds  where  the 
price  to  be  paid  is  clearly  and  distinctly  apportioned  to  different 
parts  of  what  is  to  be  performed,  although  the  latter  is  in  its  nature 
single  and  entire. 

*  Applying  this  general  principle  to  the  contract  under  considera- 
tion, we  then  find  as  the  sale  of  the  whisky  was  in  nowise  made  de- 
pendent upon  the  sale  of  the  real  estate,  it  seems  very  clear  that 
the  parties  when  entering  into  this  contract  had  no  intention  that 
the  plaintiff's  compensation  for  the  sale  of  the  whisky  would  be  made 
in  anywise  to  depend  upon  his  ultimate  sale  of  the  real  estate.  We 
think  the  contract  is  a  severable  contract  and  that  portion  thereof 
which  the  plaintiff  company  was  authorized  to  make  (compensation 
for  sale  of  whisky)  should  be  carried  out  and  complied  with  by  the 
defendant."  {GUmore  &  Co,  v.  W,  B,  Samuel  cfe  Co.,  21  Ann.  Cas.  611 
(Ky.  1909);  Notes:  1  L.  R.  A.  826;  Northeastern  Rep.  306.) 

In  Central  New  Y(yrlc  Teh  &  Teh  Co,  v.  Averell,  32  L.  R.  A.,  N.  S. 
494  (N.  Y.  Court  of  Appeals,  1910),  plaintiff  had  installed  a  telephone 
system  in  the  hotel  of  defendant  under  an  agreement  contain- 
ing the  ordinary  privilege  for  the  rendition  of  telephone  service,  and 
containing  a  further  provision  that  defendant  was  not  to  place  in 
his  hotel  any  other  telephone  service.  On  suit  by  plaintiff  to  enjoin 
defendant  from  taking  the  telephone  system  out  of  the  hotel  and 
installing  another  system  it  was  decided  that  plaintiff  could  enjoin 
the  talcing  out  of  its  telephone  system  but  could  not  enjoin  the  put- 
ting  in  of  another  telephone  sijstem;  the  decision  being  based  on  the 
ground  that  the  contract  was  a  severable  one,  for  the  reason  that, 
while  part  of  the  contract,  which  was  the  agreement  not  to  put  into 
the  hotel  another  telephone  system,  could  not  be  enforced  because 
illegal,  yet  nevertheless  the  part  which  provided  for  the  retention  of 
plaintiff's  telephone  could  be  enforced  because  it  was  legal  and 
severable  from  the  illegal  part  of  the  contract.  The  following  is 
quoted  from  the  opinion  of  the  court: 

*' Having  reached  the  conclusion  that  the  exclusive  clause  of  the 
contract  in  controversy  is  void,  we  are  brought  to  the  question 
whether  its  invalidity  necessarily  voids  the  whole  contract.  I 
think  that  it  does  not.  The  rule  applicable  to  the  solution  of  this 
qucvstion  was  admirably  stated  by  Mr.  Justice  Willes.  He  said.  The 
general  rule  is  that  where  you  can  not  sever  the  illegal  from  the  legal 
part  of  a  covenant  the  contract  is  altogether  void,  but  where  you  can 
sever  them  you  may  reject  the  bad  part  and  retain  the  good.'     In 
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Oregon  v.  Wivsor,  20  Wall.  64,  22  L.  ed.  315,  Chitty's  statement  of 
the  rule  applicable  to  the  divisibility  of  contracts  is  quoted  with 
approval  as  follows:  *That  a^eements  in  restraint  of  trade,  whether 
under  seal  or  not,  are  divisible,  and  accordingly  it  has  been  held 
that  when  such  an  agreement  contains  a  stipulation  which  is  capable 
of  being  construed  divisibly  and  one  part  thereof  is  void,  as  being- 
in  restraint  of  trade,  whilst  the  other  is  not,  the  court  will  give  effect 
to  the  latter  and  will  not  hold  the  agreement  to  be  void  altogether.' 
It  does  not  seem  necessary  to  specify  numerous  other  autnorities 
which  might  be  cited  to  sustain  the  severance  of  the  illegal  part 
of  this  contract  from  the  portions  which  are  legal.''  (Central  N.  Y. 
Tel.  &  Td,  V.  Averell,  32  L.  R.  A.,  N.  S.  494  (N.  Y.  Court  of  Ap- 
peals, 1910.) 

The  above  case  reverses  on  other  grounds  than  above  principles 
the  same  case  cited  heretofore  in  110  N.  Y.  Supp.  273. 

The  foregoing  excerpts  are  from  but  a  few  of  the  numerous  cases 
applying  the  general  and  well-established  rule  as  to  what  constitutes 
a  severable,  as  distinguished  from  an  entire,  contract,  and  are  quoted 
merely  because  they  set  forth  clear  expositions  of  such  rule.  The 
rule  is  firmly  established  and  the  difficulty  lies,  not  in  ascertamhig 
what  it  is,  but  in  applying  it  to  the  facts  of  each  particular  case.  As^ 
stated  in  13  C.  J.  662,  "it  is  very  difficult  to  lay  Aovm  a  rule  which 
will  apply  to  all  cases,  and  consequently  each  case  must  depend  veiy 
largely  on  the  terms  of  the  particular  contract  involved.'' 

With  these  principles  and  decisions  in  mind,  let  us  examine  the 
bonus  clause  set  out  above  with  a  view  to  determine  whether  it  is  sev- 
erable from  the  other  portions  of  the  aforesaid  contract  No.  2277. 
The  contract  provided  one  consideration  for  the  manufacture  of  the 
goods  and  another  consideration  for  the  bonus  clause.  Here  there 
is  a  clear  attempt  on  the  part  of  the  contract  to  differentiate  between 
the  consideration  moving  to  the  contractor  for  the  manufacture  of  the 
goods  and  the  consideration  moving  to  the  contractor  for  the  duty 
laid  upon  him  by  the  bonus  clause.  But,  as  has  been  clearly  shown 
above,  the  provisions  of  the  bonus  clause  do  not  lay  any  higher  obli- 
gation or  duty  on  the  contractor  than  is  laid  in  the  common  law-  by 
the  establishment  of  the  relation  of  bailment  for  work  to  be  done; 
or  than  is  laid  by  the  other  provisions  of  contract  No.  2277.  The  evi- 
dent purpose  and  scheme  of  the  clause  is,  therefore,  not  to  secure  a 
greater  degree  of  care  from  the  contractors  than  that  established  by 
the  relation  of  bailee  to  bailor,  but  simply  to  increase  the  contractor's 
compensation.  The  provision  of  the  clause  is  that  the  contractor 
shall  have  as  separate  compensation  and  premium  an  amount  equal 
to  20  per  cent  of  the  net  cost  price  of  the  Government-owTied  mate- 
rials saved  by  the  contractor.  As  the  contract  endeavored  to  sepa- 
rate and  distinguish  between  the  duty  imposed  by  the  bonus  clause 
and  the  duty  imposed  by  the  other  provisions  of  the  contract,  and  as 
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the  bonus  clause  purports  to  pay  to  the  contractor  separate  compen- 
sation and  premium  for  the  imposition  of  this  alleged  additional 
obligation,  we  are  compelled  to  hold  that  the  bonus  clause  is  a  sev- 
erable and  distinguishable  contract.  But  as  the  duty  laid  down  by 
the  bonus  clause  is  not  an  additional  burden,  as  the  degree  of  care 
was  not  raised  thereby,  there  could  be  no  saving  effected  thereby  and 
no  consideration  moved  to  the  Government  for  its  promise  of  sepa- 
rate compensation  and  premium  in  said  clause,  and  therefore  the 
promise  is  not  binding  upon  the  Government. 

4.  Should  the  contractors  have  been  charged  interest  up  to  1920  on 
$19,966.76  paid  them  a^  a  bonus? 

As  we  have  seen  above,  a  settlement  was  made  with  the  contractors 
by  which  they  received  $19,956.76  as  a  bonus  under  contract  No. 
1646.  This  sum  was  subsequently  deducted  in  the  settlement  of  other 
contracts,  and  rightly  so,  according  to  our  opinion,  but  in  the  set" 
tlement  the  contractors  were  charged  interest  on  the  aforesaid  sum 
up  to  January  1,  1920.  It  was  clearly  erroneous  to  charge  the  con- 
tractors with  interest. 

5.  Are  the  contractors  obligated  to  account  for  the  oversupply  of 
buttons  furnished  by  the  Government? 

As  we  have  seen  above,  the  title  to  the  property  belonging  to  the 
Government  was  not  changed  by  the  bailment,  and  all  property  re- 
maining at  the  conclusion  of  the  bailment,  includmg  rags,  clippmgs, 
and  buttons,  belonged  to  the  Government,  and  therefore  the  con- 
tractors should  be  required  to  account  for  any  oversupply  of  buttons 
on  both  of  the  aforesaid  contracts. 

DISPOSITION. 

A  copy  of  this  opinion  wiU  be  forw^arded  to  the  War  Department 
Claims  Board  and  a  copy  to  the  Attorney  General  of  the  United 
States,  with  the  recommendation  that  the  circumstances,  under  which 
attempts  were  made  to  modify  this  contract  and  other  similar  con- 
tracts so  as  to  increase  the  compensation  of  the  contractors  without 
any  consideration  moving  to  the  Government,  shall  be  thoroughly 
probed,  and  that  action  shall  be  commenced  on  the  part  of  the  Gov- 
ernment to  recover  the  sums  illegally  received  by  this  contractor  and 
similar  contractors,  under  the  attempted  modifications  of  said  con- 
tracts. 
Attempts  to  modify  the  contracts  may  be  enumerated  as  follows: 
(a)  The  first  attempt  was  in  regard  to  the  title  to  rags  and  clip- 
pings. This  modification  was  attempted  to  be  made  by  an  unsigned 
instrument,  which  purported  to  donate  to  the  contractors  Goveni- 
ment-owned  property,  worth  more  than  $51,000,  without  any  consid- 
eration whatever. 
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(h)  The  next  modification  was  attempted  by  a  supplemental 
agreement,  donating  to  the  contractors  20  per  cent  of  any  amount 
saved  by  them  in  careful  cutting,  and,  as  we  have  shown,  this  was  an 
effort  to  donate  to  the  contractors  an  amount  exceeding  $19,000  with 
respect  to  meltons  alone  and  an  unascertained  amount  with  reference 
to  the  other  textile  materials. 

(c)  The  third  modification  was  to  allow  the  contractors  to  manu- 
facture coats  on  a  half-holiday  and  a  Simday,  and  to  receive  a  bonus 
of  50  cents  each  for  the  coats  so  manufactured  and  accepteii. 

(d)  The  fourth  modification  was  allowing  the  contractors  to  make 
short  overcoats  instead  of  long,  and  need  not  be  commented  on. 

(e)  The  fifth  modification,  purporting  to  be  based  on  the  consid- 
eration of  the  fourth  modification,  namely,  the  change  of  the  long 
overcoat  to  the  short,  struck  out  of  the  original  contract  the  clause 
with  reference  to  equitable  adjustment  in  favor  of  the  Government 
of  the  price  at  point  of  delivery. 

It  is  impossible  to  read  this  succession  of  attempts  to  dispose  of 
property  belonging  to  the  Government  and  to  increase  the  compen- 
sation to  be  received  by  the  contractor,  in  most  cases,  if  not  all,  upon 
no  consideration,  without  having  doubts  raised  as  to  the  bona  fides  of 
the  transactions,  and  when  we  ascertain  that  this  case  is  typical  of 
over  one  hundred  other  cases,  and  that  in  cases  where  no  supple- 
mentary agreement  was  made  providing  for  the  bonus  clause,  an 
effort  was  made  to  accomplish  this  by  letters,  added  reason  is  given 
for  our  recommendation  that  the  circumstances  surroimding  the 
modification  of  these  contracts  be  probed. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col. 
Malone,  and  Lieut.  Col.  Williams  concurring. 

DISSENTING  OPINION   OF   LIEUT.   COL.   ELAMILTON. 

1.  I  can  not  subscribe  to  the  opinion  of  my  associates  that  there  is 
in  the  history  of  the  present  case  evidence  justifying  any  question  as 
to  the  bona  fides  of  the  acts  of  the  Government  officers  in  the  trans- 
actions under  consideration  or  in  similar  transactions,  nor  can  I  con- 
cur in  the  view  that  the  contractor  improperly  appropriated  the  rags 
and  cUppings  resulting  from  the  manufacture  of  uniforms  in  the  per- 
formance of  the  contract  No.  1646. 

2.  With  reference  to  the  first  question  considered  by  them  in  the 
prevailing  opinion  of  the  Board:  ^^Did  tide  to  rags  and  clippings 
passjrom  the  Government  to  the  contractors  undet  corUract  No.  1646  f* 
I  believe  that  because  of  a  misunderstanding  of  the  legal  force  and 
effect  of  the  mutually  recognized  and  long  established  practice  of  the 
Government  to  permit  uniform  manufacturers  to  retain  rags  and 
clippings,  a  mistake  of  the  contracting  officer  and  tihe  claimant,  or 

166564—20 10 


308  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

a  mistake  of  the  scrivener  in  reducing  the  agreement  to  writing,  was 
responsible  for  the  failure  to  incorporate  in  the  contract  an  appro- 
priate provision  formally  recognizing  and  adopting  this  practice. 

3.  The  argument  has  been  advanced  that  failure  of  the  Govern- 
ment to  demand  the  return  of  rags  and  clippings  accumulating  in 
the  performance  of  this  contract  constituted  an  acquiescence  in  the 
assumption  of  title  thereto  by  the  claimant.  Such  a  rule  is  not  appli- 
cable as  against  the  Government.  The  Government  can  not  lose  title 
to  property  upon  the  theory  of  adverse  possession  or  laches. 

4.  The  argument  has  also  been  presented  that  the  unsigned  memo- 
randum reading  in  part  as  follows,  *'all  clippings  and  ends  which 
can  not,  in  the  opinion  of  the  contracting  oflEicer  or  his  successor,  be 
utilized  in  the  manufacture  of  these  articles,  may  be  retained  by  the 
contractor, "  is  evidence  of  an  informal  agreement  between  the  parties, 
which  may  be  given  effect  to  as  modifying  the  original  contract  under 
the  provisions  of  *'an  act  to  provide  relief  in  the  cases  of  contracts 
connected  with  the  prosecution  of  the  war,  and  for  other  purposes," 
approved  March  2,  1919  (40  Stat.  1272).  No  such  claim  was  made 
prior  to  the  hearing  nor  was  any  testimony  then  given  of  any  agree- 
ment, informal  or  verbal,  or  of  any  discussion  of  the  ultimate  owner- 
ship of  the  rags  and  cUppings,  and  it,  therefore,  does  not  seem  neces- 
sary at  this  time  to  decide  whether  or  not  the  act  of  March  2,  1919, 
gives  to  the  Secretary  of  War  the  right  to  recognize  an  oral  agreement 
which,  in  effect,  changes  the  terms  of  a  properly  executed  instrument 
by  a  method  other  than  that  sanctioned  by  the  law  of  the  time  of  such 
alleged  modification. 

5.  The  contract  was,  of  course,  made  with  regard  to  the  existing 
law.  While  it  is  a  well  recognized  legal  principle  that  evidence  as  to 
a  general  custom  or  usage  thoroughly  understood  by  all  the  parties 
to  the  contract,  or  other  extraneous  evidence,  may  be  introduced  to 
clarify  an  obscurity,  it  is  an  equally  well  recognized  principle  of  law 
that  such  e\idence  may  not  be  introduced  to  add  new  provisions  not 
consistent  with  the  terms  of  the  agreement,  or  stipulations  which 
would  change  the  effect  the  law  would  give  to  the  contract  as  written  . 
(Oelricks  v.  Ford,  64  U.  S.  49,  L.  Ed.  534 ;  and  TJrquhardi  v.  Oity  of 
Ogdensburgy  91  N.  Y.  67)  unless  it  can  he  shown  that  both  of  the  parties 
entered  irUo  the  contract  under  a  mistaken  helief  thai  the  mutually  recog- 
nized custom  was  controlling  and  tTiai  it  vxis  TMt  necessary,  in  order 
to  give  effect  to  th^  custom,  to  incorporate  it  specifically  in  the  corUract. 

6.  The  unsigned  memorandum  and  the  subsequent  letters  and  cir- 
culars sent  by  the  depot  quartermaster  and  the  Council  of  National 
Defense  to  the  claimant,  considered  together  with  the  unquestioned 
retention  and  disposition  of  the  rags  and  clippings  by  the  claimant 
on  its  own  account  constitute  strong  evidence  of  the  fact,  and  it  has 
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not  been  disputed,  that  at  the  time  of  the  execution  of  the  contract, 
both  of  the  parties  were  under  a  misapprehension  as  to  the  legal 
effect  of  the  mutually  recognized  practice  of  the  Government  to 
convey  title  to  rags  and  clippings  to  the  manufacturers  of  uniforms 
from  Government  material,  and  it  is,  therefore,  upon  this  theory 
that  the  question  should  be  resolved. 

7.  In  discussing  the  extent  to  which  equity  will  relieve  against  a 
mistake  as  to  the  legal  effect  of  an  instrument.  Black  on  Redasion 
and  CanceUaHony  says  at  section  152: 

'*A  mutual  mistake  of  law  occurs  where  both  the  parties  to  a 
transaction  act  under  a  misapprehension  of  the  law  as  appli*Hi  to 
the  transaction  or  to  a  particular  circumstance  material  to  it,  both 
supposing  that  they  know  and  understand  the  law,  and  both  making 
the  same  mistake.  When  this  occurs,  it  is  ground  for  the  inter- 
vention of  equity  to  afford  relief  against  the  consequences  of  the 
mistake.  (Medical  Society  of  South  Carolina  v.  Gubreth  (D.  C.) 
208  Fed.  899;  McGord  v.  BngU,  44  Ind.  App.  275,  87  N.  E.  654; 
Silander  v.  Gronna,  15  N.  D.  552,  108  N.  W.  544,  125  Am.  St.  Rep. 
616;  Northwest  Thresher  Co.  v.  McNinch,  42  Okl.  155,  140  Pac^ 
1170.  Compare  Clark  v.  CaHer,  234  Mo.  90,  136  S.  W.  310;  in  re 
MuThoUand's  Estate,  224  Pa.  536,  73  Atl.  932,  132  Am.  St.  Rep. 
791.)  Thus  it  is  said:  *If  both  parties  should  be  ignorant  of  a  mat- 
ter of  law  and  should  enter  into  a  contract  for  a  particular  object, 
the  result  whereof  wovid  by  law  be  different  from  what  they  mutually 
intended,  here,  on  account  of  the  surprise  or  immediate  result  of 
the  mistake  of  both,  there  can  be  no  reason  why  th^  court  shouia  not 
interfere  in  order  to  preverU  the  enforcement  of  the  contrcLct  and  relieve 
from  the  unexpected  consequences  of  it.  To  refuse  would  be  to  permit 
one  party  to  take  an  unconscientious  advantage  of  the  other,  and  derive 
a  benefit  from  a  contract  which  neither  of  them  intended  it  should  pro- 
duce:'''     (State  v.  Paup,  13  Ark.  129,  56  Am.  Dec.  303.) 

8.  Upon  the  same  subject,  Elliott  on  Contracts,  after  stating  the 
general  rule  that  a  mistake  as  to  the  legal  effect  does  not  always 
constitute  ground  for  the  recission  or  reformation  of  a  contract^ 
points  out  two  classes  of  cases  as  excej)tions  to  the  rule:  *'  First,  a 
mistake  in  law  as  to  the  legal  effect  of  the  contract  actually  made  by 
the  parties,  and  second,  a  mistake  of  law  in  reducing  the  contract  to 
writing  whereby  it  does  not  carry  out  or  effectuate  the  intention  of 
the  parties/' 

''In  the  second  class  the  mistake  is  not  in  the  contract,  but  terms 
are  used  or  omitted  which  give  the  instrument  a  legal  effect  not 
intended  by  the  parties  ana  different  from  the  contract  actually 
made.  Consequently  there  is  a  large  and  growing  class  of  cases 
which  hold  when  the  terms  of  an  agreement,  employed  by  the  parties, 
result  in  a  contract  different  from  the  one  really  entered  into  by 
reason  of  omission,  ignorance,  or  misapprehension  of  their  legal 
effect,  a  court  of  equity  will  in  its  discretion  re-form  ike  instrument 
80  as  to  effectuate  the  intention  of  the  parties.  (Bailey  v.  American 
Central  Ins.  Co.  4  McCrary  (U.  S.)  221.)     Especially  where  failure  to 
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do  SO  would  give  an  unconscionable  advantage  to  one  and  operate  as 
a  gross  injustice  to  the  other.  (Dolvin  v.  American  narrow  Co,  125 
Ga.  699,  54  S.  E.  706,  28  L.  R.  A.  (N.  S.)  785;  AUen  v.  Elder.  76 
Ga.  674,  2  Am.  St.  63.)  Under  this  principle  of  law,  mistakes  made 
in  drawing  up  deeds,  (Svauldiv^  Mfg.  Co.  v.  Oodbold,  92  Ark. 
63;  121  S.  W.  1063,  29  L.  R.  A.  (N.  S.)  262,  Am.  St.  168;  and  cases 
cited),  negotiable  instruments  {Clayton  v.  Busseyj  30  Ga.  946,  76 
Am.  Dec.  680:  and  cases  cited),  and  insurance  policies  {Maker  v. 
Hihemia.  Ins.  Co,,  67  N.  Y.  283)  have  been  re-formed.  However, 
before  equity  will  re-form  an  instrument  entered  into  through  mis- 
take of  law,  in  the  absence  of  fraud  or  misrepresentation  the  mistake 
must  have  been  mutual.  {Han^ev  v.  United  States,  13  Ct.  Cls. 
(U.  S.)  322:  Durham  v.  Fire  <&  M.  Ins.  Co.,  10  Sawy.  (U.  S.)  526, 
122  Fed.  468.) 

'*It  has  been  held  that  a  contract  entered  into  under  a  mistake  of 
law  which  is  of  such  a  nature  as  to  prevent  the  minds  of  the  parties 
from  meeting  is  void  and  neither  party  is  bound  as  a  matter  of  law. 
{Silander  v.  Gronna,  15  N.  Dak.  552,  108  N.  W.  544,  125  Am.  St. 
€16,  and  cases  cited.) 

*  «  i|e  ♦  ♦  *  * 

''Private  right  of  ownership  is  a  matter  of  fact.  {Cooper  v. 
Phibbs,  Lr.  2  H.  L.  149,  22  Eng.  Rul.  Cas.  870;  Marshall  v.  Lam, 
"27  App.  D.  C.  276.)  Consequently,  if  one  or  both  of  the  parties 
should  enter  into  a  contract  under  a  mistake  and  misapprehension  as 
to  their  existing  private  legal  rights  or  interest  in  the  tmng  conveyed 
or  contracted  about,  the  mistake  may  be  treated  as  a  mistake  of  fact 
Against  which  equity  will  grant  relief,  defensive  or  affirmative. 
{Livingstone  v.  Murphy,  187  Mass.  315,  72  N.  E.  1012,  105  Am.  St. 
400.)  A  mistake  thus  made  is,  in  a  certain  sense,  one  of  law,  but  in 
its  most  important  features  it  is  one  of  private  right  of  ownership. 
It  is,  therefore,  considered  as  one  of  fact,  although  it  may  result  from 
ignorance  or  mistake  as  to  the  law.  {Galard  v.  Winans,  111  Md.  434, 
74  Atl.  626.)  This  mistake  must  not,  however,  be  confused  with 
mistake  as  to  the  legal  scope  and  operation  of  the  contract  actually 
formed.  A  mistake  by  a  partv  as  to  his  antecedent  existing  legal 
rights  is  distinct  from  a  mistaKe  as  to  the  legal  import  of  me  act 
<ione.  The  former  furnishes  a  ground  for  equitable  relief  in  cases  in 
which  the  mistake  can  be  rectified  without  injury  to  the  rights  of 
others.  (In  re  McFarlin,  —  Del.  — ,  75  Atl.  281 ;  Wyche  v.  Green, 
16  Ga.  47;  Renard  y.  Clinic,  91  Mich.  1,  51  N.  W.  692,  30  Am.  St. 
458.)  Thus  A  may  give  a  deed  for  a  certain  land;  the  effect  of  this 
<ieed  is  understood  perfectlv,  but  A  may  give  it  under  a  mistake  as 
to  his  legal  interest  or  right  in  the  property,  in  which  case,  as  is 
Above  pomted  out,  it  may  be  avoided.  See  2  Pom.  Equity,  841,  856, 
"While  the  latter  does  not.  (It  has  been  held  that  a  misrepresenta- 
tion to  the  effect  that  the  plaintiff  was  not  bound  by  the  assignment 
to  a  bank  because  it  had  not  formally  accepted  the  instrument  was 
not  a  mistake  of  law,  but  of  fact.  Montgomery  Door  &c.  Co.  v. 
Atlantic  Lumber  Co.,  206  Mass.  144,  92  N.  E.  71.  See  ante,  13, 
Mistakes  as  to  Law.)" 

9.  I  am  of  the  opinion  that  contract  No.  1646  should  be  re-formed 
to  include  a  provision  passing  title  to  rags  and  clippings  to  the 
claimant. 
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10.  I  concur  with  my  associates  in  the  conclusion  reached  as  to 
the  second  question  considered  by  them  in  the  prevailing  opinion^ 
^*  Is  the  supptementf  amending  contract  No,  J 646  and  providing  for 
a  bonus  to  the  contractor  of  20  per  cent  of  the  net  cost  price  of  Government- 
owned  materials,  to  the  extent  of  the  savings  in  uncut  yardage,  a- 
valid  and  binding  agreement?'*  but  my  consideration  of  thife  question 
has  been  along  a  slightly  different  train  of  thought,  and  I  may 
perhaps  be  permitted  to  give  expression  to  the  reasons  upon  which 
I  base  my  opinion  that  this  supplemental  agreement  was  not  supported 
by  a  consideration  moving  to  the  Grovernment, 

11.  By  the  promise  to  use  its  best  efforts  to  avoid  all  possible  waste 
contained  in  the  agreement  supplementing  contract  No.  1646,  did  the- 
claimant  increase  its  obligation  beyond  that  it  originally  assumed,,, 
or  did  it  relinquish  any  right  accruing  to  it  under  the  original  agree-' 
ment  ?  In  other  words,  to  the  use  of  what  degree  of  skill  and  care  to 
effect  economy  in  the  consumption  of  cloth  was  this  claimant  obligated, 
under  the  or^nal  contract,  and  was  that  degree  of  skill  and  care 
increased  by  the  terms  of  the  supplemental  agreement  ? 

12.  Claimant's  counsel  contends  that  by  entering  into  the  supple- 
mental agreement  the  claimant  relinquished  the  right  to  keep  the 
clippings  and  rags.  (See  Petition,  Claimant's  Brief,  p.  4,  and  the 
Record,  pp.  27,  28,  29,  30.)  The  exhibits  and  other  papers  and  the 
record  fail  to  indicate  that  the  supplemental  agreement  made  any 
new  disposition  of  rags  or  clippings. 

13.  The  Government  furnished  a  ''Schedule  of  Allowances''  of  ma- 
terial to  this  claimant  shortly  after  the  date  of  but  prior  to  the- 
actual  execution  of  contract  No.  1646,  wherein  the  amounts  of  ma- 
terials estimated  by  the  Government  as  necessary  for  the  production 
of  each  garment  were  set  forth.  The  claimant  contends  that  at  no* 
time  prior  to  the  execution  of  the  supplemental  agreement  was  it 
obligated  to  use  less  than  the  quantity  of  material  fixed  by  this- 
schedule.  Conversely,  it  claims  that  it  could  have  called  upon  the- 
Government  for  the  full  amount  of  material  fixed  by  the  Schedule  of 
Allowances,  so  long  as  it  actually  used  such  material  in  the  perform- 
ance of  the  contract.  The  claimant  therefore  concludes  that  only  in 
the  event  that  the  consumption  of  materials  exceeded  the  limitations- 
of  the  Schedule  of  Allowances  would  it  have  been  guilty  of  an  ex- 
travagant use  of  cloth,  and  the  penalty  in  such  event  was  that  fixed 
by  the  Schedule  of  Allowances  as  follows:  ''Any  quantity  of  material 
issued  by  this  corps  to  the  contractor  in  excess  of  allowances  noted 
below  will  be  charged  against  his  contract." 

14.  The  claimant  argues  that  the  saving  actually  effected  prior  to 
the  supplemental  agreement  amounted  to  a  gift  to  the  Government, 
and  should  time  have  disclosed  that  because  of  a  patriotic  desire  to 
exercise  rigid  economy  in  the  consumption  of  Government  material 
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it  was  operating  its  establishment  at  a  cost  which  would,  if  con- 
tinued, result  in  the  performance  of  this  contract  at  a  loss,  for  that 
or  for  any  other  reason,  and  without  penalty,  it  could  have  discon- 
tinued the  expense  incident  to  the  exercise  of  the  skill  and  care  which 
marked  the  early  performance  of  this  contract. 

15.  The  claimant  contends  that  the  supplemental  agreement  de- 
prived it  of  the  right  to  determine  for  itself  the  degree  of  skill  and 
care  it  could  afford  to  use  and  that  it  became  obligated  to  ''use  his 
best  efforts  to  avoid  all  possible  waste,"  and  lost  the  right  to  make 
any  change  in  its  plant  operation  looking  to  the  reduction  of  expense 
incident  to  the  high  degree  of  skill  and  care  which,  to  that  date,  it 
had  voluntarily  exercised.  The  supplemental  agreement  did  not 
in  any  way  reduce  the  allowance  of  materials,  and  the  claimant, 
therefore,  did  not  relinquish  its  right  to  use  whatever  amount  of 
Government-owned  materials  was  actually  necessary  to  the  per- 
formance of  the  contract  within  the  maximum  limits  fixed  in  the 
Schedule  of  Allowances. 

16.  In  respect  to  its  possession  of  this  material  the  claimant  was  a 
iaUee,  The  protective  clauses  of  the  original  contract,  ''the  Govern- 
ment will  hold  said  contractor  responsible  for  defective  material 
and  poor  workmanship^^  and  that  ''the  contractor  will  be  held  re- 
sponsible for  any  loss  or  damage  to  any  of  the  materials  *  *  * 
from  any  cause  whatsoever''  were  obviously  designed  to  protect  the 
Crovemment  against  a  loss  due  to  the  failure  of  the  claimant  to 
use  the  degree  of  care  imposed  upon  it  as  custodian  of  Government- 
owned  materials,  and  also  to  require  the  exercise  of  ordinary  sJciU 
and  care  in  the  performance  of  work  thereon. 

17.  The  courts  have  frequently  said  that  where  skill  is  required  in 
the  performance  of  a  service  by  a  bailee,  in  addition  to  care  in  the 
protection  of  goods,  the  bailee  is  charged  with  the  exercise  of  that 
degree  of  skill  which  he  represents  himself  to  possess  and  which  the 
circumstances  and  nature  of  his  employment  make  it  reasonable  to 
expect  of  him.  Thus,  where  the  skill  and  efficiencj'  of  the  claimant 
were  amply  evidenced  in  the  prior  conduct  of  its  own  business,  as  a 
direct  result  of  which  the  present  contract  was  awarded  (record,  p. 
66),  the  Government  was  entitled  to  expect  and  require  of  it  the 
same  degree  of  skill  and  efficiency  in  the  performance  of  a  contract 
with  the  Government  which  it  had  theretofore  ordinarily  exercised  in 
its  own  business.  (Line  v.  MiUsj  12  Ind.  A.  100,  39  N.  E.  870;  Mack 
V,  SneU,  140  N.  Y.  193,  35  N.  E.  493;  49  Am.  St.  Rep.  480;  American 
District  Telephone  Co,  v.  Walker,  72  Md.  454,  20  Atl.  1;  Lincoln  v. 
Gay,  164  Mass.  537,  45  N.  E.  95;  Wallace  v.  Canady  (Tenn.),  4  Sneel 
364;  70  Am.  Dec.  250.) 
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EUiott  on  Contracts  at  section  3088  says : 

*' Since  the  bailment  is  of  mutual  benefit,  he  is  held  only  to  the 
exercise  of  ordinary  skill,  but  this  ordinary  skill  is  such  skill  as  the 
ordinary  skiUfid  workman  in  such  kind  of  work  would  exercise  upon 
his  own  material  in  performinp  a  similar  service  under  the  particular 
circumstances.  (Van  2;ile  bailments  (2d  ed.)  152;  Dalve  v.  See^ 
51  N.  J.  L.  378,  18  Atl.  306,  5  L.  R.  A.  583,  14  Am,  St.  688)  and  the 
value,  difficulty  of  accomplishment,  or  a  delicacy  of  the  work  to  be 
done,  has  a  great  bearing  upon  the  degree  of  skill  required/' 

18.  In  a  single  sentence,  the  supplemental  agreement  provided 
that  the  separate  compensation  or  premium  should  be  paid  to  the 
claimant,  **for  the  additional  work  and  care  so  involved."  To  entitle 
the  claimant  to  recover  it  must  he  affirmatively  shown  that,  after  the 
execution  of  the  supplemental  agreement,  it  expended  a  degree  of  work 
and  care  beyond  that  which  it  was  obligated  to  expend  under  the  terms  of 
the  original  contra^i. 

19.  The  supplemental  agreement  attempted  to  differentiate  be- 
tween the  claimant's  responsibility  for  ^^poor  workmanship^'  and 
''loss  or  damage  to  materials  *  *  *  from  any  cause  whatsoever ^'^ 
and  the  new  promise  ''to  use  his  best  efforts  to  avoid  all  possible  waste,'* 
It  contemplated  the  expenditure  of  additional  work  and  special  skill 
and  care  to  the  end  that  a  greater  quantity  of  imiforms  might  be 
assured  to  the  Army  out  of  the  available  supply  of  cloth.  The  testi- 
mony clearly  shows  that  after  the  execution  of  the  supplemental 
agreement  this  claimant  was  unable,  by  the  expenditure  of  addi- 
tional work  or  otherwise,  to  increase  the  skill  and  efficiency  of  its 
plant  and  organization,  but  rather  it  continued  to  exercise  the  same 
d^ree  of  care  and  skill,  involving  no  additional  work,  which  it  had 
previously  expended  in  the  manufacture  of  uniforms  under  this  con- 
tract, namely,  that  which  it  had  ordinarily  been  accustomed  to  ex- 
pend upon  its  commercial  products  prior  to  undertaking  American 
imiform  manufacture.  Emphasizing  the  fact  that  in  its  commercial 
business  it  had  previously  developed  an  organization  possessed  of 
skill  and  efficiency  and  was,  therefore,  from  the  outset  enabled  to 
manufacture  uniforms  from  a  smaller  quantity  of  material  than  that 
fixed  in  the  schedule  of  allowances.  (Record,  pp.  65,  et  seq.)  Mr. 
Field  testified:  ''We  are  a  well-organized  clothing  concern.  *  *  * 
We  are  a  high-class  clothing  house.  We  have  manufactured  a  great 
many  years.  We  economize  in  cloth-  We  turn  out  fine  garments. 
We  are  accustomed  to  cutting  exactly  and  precisely.  We  have  made 
garments  for  the  Italian  Government  and  we  have  made  garments 
for  the  British  Government,  so  we  were  experienced  at  that  time. 
That  is  one  of  the  things,  I  suppose,  or  one  of  the  reasons  they  gave  us 
the  contract  originally.    They  knew  we  were  a  high-class  house.     We 
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were  able  to  cut  these  coats  out  of  2.96,  and  we  did  it.''     Counsel,  in 
the  presence  of  the  claimant,  stated: 

''This  contractor  made  no  change  in  his  methods  imder  the  supple- 
mental contract,  because  he  was  already  doing  everything  that  was 
possible  to  make  savings  under  his  original  contract."  (Record, 
p.  15.) 

■p  T*  *r  ^P  ^P  ^P  T* 

a  *  *  *  /  y)ant  it  understood  in  this  case  that  Heidelberg  y  Wolff 
(k  Company  from  the  first  did  everything  possible  to  conserve  the 
Government's  Tnaterial,  It  was  to  their  own  advantage  not  to  do  it, 
but  they  did  it.'' 

"  They  did  it  bejore  the  supplemental  contract.  I  believe  Mr,  Field 
wiU  say  that  they  exercised  all  possible  careJ^ 

''Yes,  sir.  This  bonus  provision  was  not  meant  origmaUy  to  pro- 
tect  the  Government  from  such  contractors  as  Heidelberg,  Worn  & 
Company,  who  were  getting  every  bit  they  could  out,  but  it  was  to 
protect  the  Government  from  people  who  were  using  Grovemment 
material  with  liberaUty."     (Record,  p.  19.) 

^^^  ^^^  ^^^  ^^^  ^A#  ^^^  9^^ 

« 

"  (Interposing)  Ihere  wa^  not  any  additional  expense  after  the 
supplemerital  contract.     We  went  through  our  contract  that  way." 

Q.   The  same  degree  of  care  thai  you  applied  after  the  supplemented 
contra4^  you  applied  beforehand? 

"A.    We  did. 

"Q.  And  you  incurred  no  additional  expense  as  a  result  oj  the  sup- 
plemenial  contract? 

"A.  No y  sir.      We  do  not  claim  any, 

"Q.  You  did  not  excercise  any  more  care  in  the  performance  of  the 
supplemental  contract  than  in  the  performance  of  the  original  con- 
tract? 

"A.   That  is  correct,^'     (Record,  pp.  73,  74.) 

20.  The  record  contains  ample  evidence  that  this  claimant  at  all 
times  operated  its  business  in  an  efficient  manner,  by  reason  of  which 
it  had  been  able  prior  to  and  without  the  incentive  of  the  supple- 
mental agreement  to  produce  garments  from  less  material  than  the 
maximum  limits  fixed  in  the  schedule  of  allowances.  The  fact  that 
in  computing  the  material  saved  the  claimant  adopted  a  method  of 
apportioning  this  saving  on  a  percentage  basis  (i.  e.,  the  ratio  of  the 
number  of  garments  manufactured  prior  and  subsequent  to  the  sup- 
plemental agreement)  is  further  evidence  that  it  did  not  consider 
any  additional  effort  or  cost  to  have  been  expended  after  the  execu- 
tion of  the  supplemental  agreement  or  because  of  the  added  incentive. 

21.  And  so  it  appears  that  after  the  execution  of  the  supplemental 
agreement  the  claimant  expended  no  additional  work  or  exercised  no 
special  care  beyond  that  which  had  previously  prevailed  in  its  plant 
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when  engaged  on  commercial  and  foreign  Government  business.  It 
followed  the  procedure  and  practices  which  were  ordinary  and  cus- 
tomary to  it,  and  consequently  this  Government  was  entitled  to  expect 
and  require  the  exercise  of  that  degree  of  care  and  efficiency  which 
the  claimant  was  known  to  possess  and  to  use  in  non-Government 
work,  and  which  recommended  it  for  the  original  award  of  contract 
No.  1646.  The  exercise  of  any  lesser  degree  of  care  and  efficiency 
would  have  justified  a  cancellation  of  the  contract. 

22.  The  claimant  having  itself  set  the  standard  of  ordinary  skill 
and  efficiency,  having  exercised  that  standard  of  skill  and  efficiency 
in  the  performance  of  the  contract  prior  to  the  execution  of  the  sup- 
plemental agreement,  and  having  testified  to  the  impossibility  of  in- 
creasing that  standard  by  additional  work,  even  imder  the  incentive 
of  the  supplemental  agreement,  it  can  not  be  now  foimd  that  by  the 
execution  of  the  supplemental  agreement  this  claimant  either  in- 
creased its  obligations  beyond  those  assumed  under  the  original  con- 
tract or  relinquished  any  rights  accorded  to  it  thereunder. 

23.  I  agree  with  my  associates  that  no  consideration  supported  the 
agreement  of  October  10,  1917,  supplementing  contract  No.  1646,  and 
that  it  is  not  binding  upon  the  Government,  and  the  claimant  is 
therefore  not  entitled  to  any  payment  on  account  of  extra  compensa- 
tion or  premium  thereimder. 


Case  No.  30. 


In  re  CLAIM  OF  THE  HEIDELBEBQ  WOLFF  CO.,  NEW  TOBK,  N.  T. 

1.  SUPPLEMENTAL    CONTEACT— CONSIDEBATION.— A    supplemental     con- 

tract awarding  contractor  additional  compensation  for  the  manufacture  of 
coats  on  Sundays  and  legal  holidays  that  are  called  for  in  its  original  contract 
is  supported  by  good  consideration  where  the  early  delivery  of  same  is  urgently 
needed  by  the  Qovemment  and  claimant  is  not  delinquent  in  deliveries  on  its 
original  contract. 

2 .  CLAIM  AND  DECISION. — ^This  claim  arises  under  the  act  of  March  2, 1919,  under 

a  supplemental  agreement  to  a  proxy-signed  contract  under  the  terms  of  which 
supplemental  agreement  claimant  was  awarded  extra  compensation  for  coats 
manufactured  on  Sundays  and  holidays.  Held,  claimant  is  entitled  to  the  relief 
sought. 

DECIftlON  ON  PETITION  FOR  REHEARING. 

The  petition  for  rehearing  sets  out  that  by  the  decision  of  the 
Board  of  Contract  Adjustment,  dated  August  15,  1919,  all  relief 
was  denied  it,  and  that  the  petitioner  believed  the  decision  and  order 
of  the  Board  was  in  a  number  of  particulars  erroneous  and  that  the 
case  should  be  reheard.  Then  follows  eight  pages  of  argumentative 
matter  which  attempts  to  show  first  that,  with  respect  to  contract 
No.  2277,  the  decision  of  August  15,  1919,  is  contrary  to  law;  second, 
that  with  respect  to  contract  No.  1646  the  decision  is  against  the 
weight  of  evidence  in  so  far  as  it  denies  the  claimant  is  entitled  to 
certain  rags  and  clippings;  and  third,  that  with  respect  to  contract 
No.  1646  the  decision  is  contrary  to  law. 

The  petition  for  rehearing  was  referred  to  a  committee,  which  com- 
mittee made  its  report  in  writing  on  September  29  to  the  Board. 
Upon  motion,  the  report  of  the  committee  up  to  and  including  para- 
graph nine  thereof  was  adopted  as  the  opinion  of  the  Board.  The 
adopted  portion  of  the  report  follows : 

'*  FINDINGS   OF  FACT. 

"The  Board  finds  the  following  to  be  the  facts: 

"Under  date  of  the  12th  day  of  April,  1917,  the  claimant  entered 
into  a  contract  with  the  Government,  acting  through  Col.  J.  M. 
Carson,  Quartermaster  Corps,  to  manufacture  and  deliver,  out  of 
goods  to  be  furnished  by  the  Government,  100,000  coats  at  $1,749 
apiece,  and  150,000  overcoats  at  $1,947  apiece. 

"So  far  as  the  contract  defined  the  contractor's  obligations  in  re- 
spect to  the  manufacture  of  garments,  it  read  as  follows: 
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"^The  Grovemment  will  hold  said  contractor  responsible  for  mate- 
rial furnished  him,  and  poor  workmanship,  whenever  and  wherever 
fomid,  and  will  make  reclamation  for  full  loss  to  the  Government, 

etc. 

"'The  contractor  will  be  held  responsible  for  any  loss  of,  or  dam- 
age to,  any  material  furnished  by  the  Quartermaster  Corps,  from 
any  cause  whatsoever,  while  in  his  possession.' 

"'On  October  10,  1917,  a  supplemental  contract  was  entered  into 
by  the  Government  and  the  contractor,  which  provided  as  follows: 

'  "  'Whereas  on  April  12,  1917,  a  contract  was  entered  into  between 
the  United  States,  represented  by  Col.  J.  M.  Carson,  Quartermaster 
Corps,  U.  S.  A.,  and  Heidelbeiy,  Wolff  &  Co.,  of  the  city,  coimty, 
and  State  of  New  York  (hereinafter  designated  as  contractor)  for  the 
manufacture,  and  delivery  at  the  New  York  Depot  of  O.  D.  woolen 
coats  and  overcoats. 

'"And  whereas  it  is  believed  that  a  considerable  yardage  in  cloths, 
etc.,  furnished  contractors  for  the  manufactiu*e  oi  coats,  breeches, 
and  other  articles  cut  from  patterns,  has  been  lost  to  the  Govern- 
ment, through  careless  and  inefficient  cutting,  whereby  the  saving 
in  uncut  cloth  returned  to  the  Government  is  materially  reduced, 
and  in  order  to  encourage  skillful  and  painstaking  cutting  from  the 
patterns  furnished  the  contractors,  it  is  to  the  interest  of  the  United 
States  that  said  contract  be  modified  in  the  following  particulars: 

"'Now,  therefore,  it  is  hereby  agreed  between  the  parties  hereto 
that  the  above-named  contract  is  hereby  amended  so  as  to  embody 
the  following  proviso,  viz: 

" '  That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  under  said  contract; 
the  contractor  shall  use  best  efforts  to  avoid  aU  possible  waste. 
For  the  additional  work  and  special  care  so  involved,  the  contractor 
shall  be  paid  as  separate  compensation  and  premium,  an  amoimt 
equal  to  twenty  per  centum  of  the  net  cost  of  such  Government-owned 
materials,  to  the  extent  of  the  saving  in  uncut  yardage  on  comparing 
the  quantities  actuaUy  used  in  the  cutting  with  the  allowances  for 
the  purpose  listed  in  the  accompanying  schedules — the  material  of 
the  yaraage  so  saved  to  remain  the  property  of  the  United  States. 
There  shall  not,  however,  be  any  skimping,  whatever,  in  the  cutting 
for  the  garments,  etc.,  and  in  event  of  the  violation  of  this  condition, 
no  compensation  shall  be  made  for  the  saving  in  yardage  resulting 
from  the  lays  of  such  skimped  cuttings;  and  the  Government  shall 
also  have  the  election  of  annulling  the  contracts  for  such  cause. 

'"In  all  other  respects  the  stipulations  of  said  original  contract 
shall  remain  in  full  force  and  effect. 

"'Witness  our  hands  this  tenth. day  of  October,  1917. 

"'Witnesses: 

'"John  R.  Holt, 

"'Howard  F.  Pretzfeld,  as  to 

"'Thomas  H.  Slavens, 
^^^  Colonel y  Quartermaster  Corm,  V,  S,  A, 
"'Heidelberg,  Wolff  &  Company, 
By  Wm.  E.  Wolfp.' 
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''The  words  'accompanying  schedules'  refer  to  schedules  furnished 
the  contractor  entitled  *  Coats,  olive  drab,  wool,  service  specifications, 
allowance  of  material,'  and  'Overcoats,  olive  drab,  long,  specifica- 
tions, allowance  of  material, ' 

"Under  date  of  October  22,  1917,  the  Government  and  the  con- 
tractor made  another  contract  for  100,000  coats  at  $1,649.  This  con- 
tract contained  the  following  clause: 

"'In  cutting  textile  materials  furnished  by  the  United  States  for 
use  in  the  manufacture  of  garments,  etc.,  under  this  contract,  the 
contractor  shall  use  best  efforts  to  avoid  all  possible  waste.  For  the 
additional  work  and  special  care  so  involved,  the  contractor  shall  be 
paid,  as  special  compensation  and  premium,  an  amount  equal  to  20 
per  cent  of  the  net  cost  price  of  such  Government-owned  textile  ma- 
terial, to  the  extent  of  the  saving  in  uncut  yardage,  on  comparing  the 
quantity  actually  used  in  the  cutting  with  the  allowance  for  the  pur- 
pose listed  in  the  accompanying  schedules,  the  material  of  the  yard- 
age so  saved  to  remain  the  property  of  the  United  States.  There 
shall  not,  however,  be  any  skimping  whatever  in  the  cutting  for  the 
garments,  etc.,  and  in  the  event  of  tne  violation  of  this  condition,  no 
compensation  shall  be  made  for  'the  saving  in  yardage  in  the  lays  of 
such  skimped  cuttings,  and  the  Grovernment  shall  also  have  the  elec- 
tion of  annulling  the  contract  for  such  cause. 

"  'The  contractor  shall  be  held  liable  for  any  loss  of,  or  damage  to, 
any  of  the  material  furnished  by  the  Quartermaster  Corps  from  any 
cause  whatsoever  to  the  material  while  in  his  possession. 

"The  words  ' accompanying  schedules '  refer  to  schedules  furnished 
the  contractor  entitled  as  above. 

"The  case  was  heard  by  the  Board  on  April  3,  1919. 

"The  petitioner  proceeded  with  the  manufacture  of  garments  pur- 
suant to  his  contract,  and  succeeded  in  saving  uncut  yardage  from 
the  allowance  made  by  the  schedule  referred  to  in  his  contracts,  both 
in  the  case  of  the  original  contract  hefore  amendment,  in  the  case  of 
the  original  contract  after  amendment,  and  in  the  case  of  the  second 
contract. 

"The  petitioner  brought  this  claim  in  part  to  recover  the  20  per 
cent  bonus  to  which  it  claimed  .to  be  entitled  under  the  provisions  of  • 
its  contract.  It  took  the  attitude  in  its  petition,  and  by  its  attorneys 
at  the  hearing,  that  it  had  the  legal  right  to  use  the  entire  amount  of 
cloth  allowea  in  the  schedule  lor  each  garment,  and  that  it  was 
bound  under  its  first  contract  before  amendment  to  use  only  such 
skill  and  care  as  would  be  necessary  to  enable  it  to  cut  a  garment  out 
of  the  yardage  allowed.  It  further  claimed  that  by  reason  of  special 
effort,  which  meant  greater  expense  to  the  contractor,  both  in  the 
matter  of  payment  of  expert  cutters,  and  in  the  matter  of  time  spent 
upon  the  work,  it  had  accomplished  the  saving  for  which  it  is  now 
claiming  remuneration. 

"The  petitioner  further  claimed  that  the  change  in  the  provisions 
of  the  contract  entered  into  in  its  supplemental  contract  of  October 
10,  1917,  were  induced  by  the  fact  that  certain  contractors,  not  the 
claimant,  were  carelessly  and  negligently  cutting  the  Government 
mati^ial,  so  that  the  wastage  was  greater  than  it  should  have  been. 
In  other  words,  that  they  were  violating  their  duties  under  their 
several  contracts,  and  that  the  Government  offered  them  a  bonus  to 
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induce  them  not  to  be  negligent.  The  petitioner,  however,  claimed 
not  to  be  numbered  among  such  negligent  contractors,  but,  on  the 
other  hand,  claimed  to  have  developed  a  high  degree  of  skill  in  its 
ordinary  business  in  cutting  and  making  garments. 

**It  suflSciently  appears  from  the  record  that  during  the  period 
when  the  contracts  and  supplemental  contract  were  executed,  there 
was  a  great  shortage  of  wool  and  cloth,  needed  for  Army  garments, 
and  that  the  Government  was  extremely  desirous  to  use  every  means 
to  provide  large  nimibers  of  garments,  and  in  order  to  have  the  neces- 
sary cloth  therefor,  to  make  all  possible  savings  at  every  point,  even 
at  what  in  ordinary  times  might  be  considered  unnecessary  expense. 

'*It  further  appears  very  clearly  from  the  evidence  that  the  peti- 
tioner made  no  change  in  its  methods  of  manufacture  after  the 
execution  of  the  supplemental  agreement  on  October  10,  1917.  No 
greater  saving  was  effected  in  yardage  for  the  Government.  No 
greater  or  adaitional  effort,  skill,  or  care  was  used  by  the  petitioner 
after  October  10,  1917,  than  haa  been  used  by  it  in  connection  with 
the  contract  under  discussion,  prior  to  that  date. 

^^The  petitioner  at  the  heairmg  claimed  that  the  fact  that  it  had 
saved  yardage  from  the  amount  allowed  it  in  the  schedules,  was  suf- 
ficient evidence  to  prove  that  it  had  satisfied  the  terms  of  the  con- 
tracts whereby  it  was  required  to  use  its  best  efforts  and  additional 
work  and  special  care,  so  as  to  entitle  it  to  the  bonus. 

DECISION. 

''1.  The  first  question  raised  by  the  foregoing  facts  is  upon  the 
validity  of  the  supplemental  contract,  altering  the  original  con- 
tract. No.  1646,  and  the  validity  of  the  provision  for  premium  con- 
tained in  the  second  contract,  No.  2277. 

**2.  The  original  contract  does  not  attempt  to  define  the  degree 
of  skill  and  care  which  the  petitioner  must  use  in  the  performance 
of  its  obligations.  The  express  terms  of  the  contract  provide  merely 
for  the  contractor's  responsibility  in  the  case  of  poor  workmanship, 
or  loss  of,  or  damage  to,  the  materials. 

*'3.  We  think  it  can  not  be  questioned,  however,  that  the  con- 
tractor was  bound  to  the  usual  duties  of  a  bailee  who  takes  material 
from  the  bailor  for  purposes  of  manufacture  into  garments. 

^'4.  The  duties  of  a  bailee  who  takes  materials,  to  work  up  for 
another,  in  the  course  of  his  trade  have  been  defined  with  sub- 
fitantial  unanimity  in  a  considerable  number  of  cases.  In  doing 
this  work  he  is  bound  to  exercise  that  degree  of  skill  and  care 
which  will  enable  him  to  do  it  in  a  reasonable  and  proper  manner. 
(Lincoln  v.  Gay,  164  Mass.  537;  Keith  v.  Bliss,  10  111.  424;  Mc- 
Combs  V.  Megratten,  3  Houst.  (Del.)  35;  Dale  v.  See,  51  New  Jer- 
sey L.  378;  ZiU  v.  Dunkle,  156  Pa.  353;  6  Corpus  Juris  1118.) 

*'5.  It  appears  to  us,  therefore,  that  the  obligation  of  the  petitioner 
under  his  original  contract  was  to  perform  the  work  with  a  reason- 
able degree  of  skill  and  care,  taking  into  consideration  the  nature 
of  the  work,  and  the  circumstances  existiag  at  the  time  of  the  mak- 
ing and  performance  of  the  contract. 
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^6.  We  have  attempted  to  outline  the  legal  situation  as  it  existed 
prior  to  the  execution  of  the  supplementary  contract.  On  October 
10,  1917,  the  Quartermaster  Generid,  evidently  believing  that  it  was- 
for  the  benefit  of  the  Government,  undertook  to  obtain  from  the 
contractor  a  degree  of  skill  and  care  ^eater  than  that  which  would 
be  required  under  the  terms  of  the  existing  contract.  The  Govern- 
ment agents  and  the  contractor  executed  the  supplemental  agreement 
whereby  the  contractor  agreed  to  use  its  best  enorts  to  avoid  all  pos- 
sible waste,  and  the  Government  agreed  for  the  additional  work  and 
special  care  so  involved,  to  pay  the  contractor  a  special  compensation 
or  premium, 

''7.  We  think  it  can  not  be  questioned  that  there  is  a  degree  of  care^ 
greater  than  the  degree  of  care  required  from  a  contrack)r  under  a 
contract  which  does  not  specify  any  particular  degree  and  we  inter- 
pret the  supplementary  contract  to  mean  that  the  contractor  was 
required  to  use  or  had  the  option  to  use  such  higher  degree  of  care. 
We  think  that  the  agreement  to  use  this  higher  degree  of  skill  and 
care  or  its  use  in  fact  in  acceptance  of  an  offer  to  pay  a  bonus  if  th©^ 
contractor  applied  it  and  a  saving  resulted,  is  a  sufficient  considera- 
tion for  the  promises  of  the  Government  to  pay  the  bonus  and  that 
the  supplementary  contract  is  a  valid  contrax^t, 

**8.  Some  of  the  language  used  as  introductory  to  the  binding- 
clauses  of  the  supplementary  contract  is  not  happy.  The  recital  that 
yardage  had  been  lost  to  the  Government  by  reason  of  the  carolesa 
and  inefficient  cutting  of  certain  contractors,  would  certainly  if 
taken  alone,  give  rise  to  the  inference  that  the  contract  amounted 
simply  to  an  agreement  by  the  contractor  not  to  be  careless  and  in- 
efficient. We  have  grave  doubts  of  the  validity  of  such  a  contract. 
It  is  not  necessary,  now'ever,  to  decide  upon  tliat  point  because  in 
the  light  of  existing  circumstances,  and  of  the  further  provision 
in  the  introduction  of  the  supplementary  contract,  that  it  was  to- 
'encourage  skillful  and  painstalang  cutting,'  we  believe  the  intention 
of  the  contract  as  so  amended,  fau'ly  construed,  to  be  to  require  an 
unusual  degree  of  care  and  skill  from  the  contractor,  such  as  would 
save  to  the  Government  any  unusual  amount  of  yardage,  and  an 
amount  which  could  not  reasonably  be  expected  to  be  saved  in  the 
performance  of  the  usual  contracts  for  cutting  garments  of  this, 
kind. 

^'9.  We  interpret  the  second  contract  of  October  22,  1917,  to  be 
substantially  the  same  as  the  first  contract  after  its  amendment. 
The  provision  as  to  the  bonus  in  the  second  contract  is  for  the  same 
reasons  a  valid  provision." 

The  further  proceedings  of  the  Board  relative  to  this  matter  were 
as  follows: 

A  resolution  was  adopted  resolving  that  it  is  the  opinion  of  this- 
Board  that  the  petitioner  has  not  performed  its  obligations  under 
contract  No.  1646  in  such  manner  as  to  entitle  him  to  the  bonus 
provided  for  therein. 

A  resolution  was  adopted  resolving  that  it  is  the  opinion  of  the 
Board  that  the  petitioner  has  not  performed  its  obligation  under 
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contract  No.  2277  in  such  manner  as  to  entitle  him  to  the  bonus 
provided  for  therein. 

A  further  resolution  was  adopted  that  it  is  the  sense  of  the  Board 
that  the  question  of  rags  and  clippings  is  not  before  it  in  the  present 
case,  and  it  therefore  makes  no  adjudication  thereon. 

It  was  then  resolved  that  the  application  of  the  claimant  for  re- 
hearing be  denied  upon  grounds  to  be  stated  in  a  memorandum  of  the 
Board  written  under  the  direction  of  the  chairman,  and  to  be  signed 
by  the  chairman. 

The  above  decision  constitutes  the  said  memorandum. 

Board  of  Contract  Adjustment. 
By  John  Ross  Delafield, 
Colonel,  Ordnance^  U.  S.  A.,  Chairman, 


Case  No.  180. 

Jnie  CLAIM  OF  THE  STANLEY  IKSULATINQ  CO.  (INC). 

CONTBACTS— EZPESIMBNTAL— ACQUIXSGENCE  IN,  BT  QOVEBNHENT— 
CLAIM  XTNDEB  QENEEAL  OBDEB  NO.  108,  WAB  DEPABTMENT,  FOB 
COST  PLUS  10  PEB  CENT. — ^Where  the  Government  enters  into  a  contract 
with  a  contractor  which  contemplates  experimentation,  by  reason  of  which  tact 
it  is  impossible  to  fix  a  price  for  the  articles  contracted  for,  and  it  is  agreed  the 
contraotor  shall  be  paid  the  cost  incurred  in  the  performance  of  the  contract 
pins  10  per  cent  profit,  and  the  Government  keeps  in  close  touch  with  the  contrac- 
tor during  the  performance  thereof  in  view  of  the  prospective  value  of  the  article  to 
the  Army  in  the  event  of  the  experiments  resulting  in  the  successful  develop- 
ment of  same,  its  failure  to  protest  against  the  conduct  of  the  experiments  on  the 
basis  of  the  contract  amounts  to  an  aoquiesoence  in  the  conduct  of  the  claimant, 
and  in  a  claim  made  under  General  Order  No.  108,  War  Department,  for  payment 
of  such  costs  plus  10  per  cen^  the  War  Department  Board  of  Contract  Adjust- 
ment will  recommend  settlement  thereof  on  the  basis  claimed. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  the  decision  of  the  zone  supply  officer, 
Chicago,  presented  in  accordance  with  General  Orders,  No.  103, 
War  Department,  series  of  1918,  for  $11,511.30  for  expenses  incurred 
in  the  performance  of  order  No.  5736,  issued  by  the  depot  quarter- 
master, Chicago,  and  to  the  Stanley  Insulating  Co.  (Inc.),  Great 
Barrington,  Mass.,  and  also  for  the  sum  of  $1,151.13,  as  a  profit 
thereon  at  the  rate  of  10  per  cent  of  the  cost. 

2.  While  on  the  Mexican  border  in  1916,  a  representative  of  the 
claimant  discussed  the  possibility  of  the  development  of  a  large  insu- 
lated food  container  constructed  on  the  principle  of  the  *'Ferrostat" 
bottle,  with  quartermaster  officers,  including  the  quartermaster  of 
the  punitive  expedition.  It  was  agreed  that  such  a  device  would 
make  it  possible  to  deliver  hot  rations  at  points  some  distance 
removed  from  the  field  kitchens,  and  that  it  would  be  of  considerable 
value  to  the  Army.  During  March,  1917,  Mr.  H.  F.  Koeber,  a  sales- 
man employed  by  the  claimant,  had  a  similar  discussion  with  Lieut. 
Col.  John  F.  Madden  and  Brig.  Gen.  H.  L.  Rogers,  Quartermaster 
Corps,  as  a  result  of  which,  it  is  claimed,  the  office  of  the  chief  quar- 
termaster (Gen.  Rogers),  American  Expeditionary  Forces,  requested 
by  cable  that  experimental  order  for  such  jars  be  placed  with  this 
claimant.     (Record,  pp.  8-9.) 
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3.  Early  in  January,  1918,  the  quartermaster  general  of  the  Army 
forwarded  &  copy  of  the  cablegram  to  the  depot  quartermaster  at 
Chicago  and  directed  that  the  order  be  placed  as  requested  (Record, 
p.  69).  Accordingly,  order  No.  6736  was  placed  with  the  claimant 
shortly  thereafter  in  the  following  language: 

"  Time  ofddwery:  At  once.     Rush. 

^^ Place  of  delivery:  F.  o.  b.  Great  Harrington,  Mass. 

''Quantity:  20. 

"  Unit:  Ea. 

''Articles  and  description:  Containers,  food,  ferrostat,  all- 
steel,  S^allon  capacity;  mark  for  Chief  Quartermaster, 
A.  E.  F.,  France,  packed  for  oversea  shipment.  When 
ready  for  shipment  notify  this  office,  and  Government 
bill  of  lading  will  be  furnished  you  to  cover  shipment. 
Advise  gross  weight  and  cubical  volume. 

"Price  per  unit:   To  be  agreed  (handwriting)." 

4.  Prior  to  the  issuance  of  the  order,  no  experimentation  had  been 
conducted  by  the  claimant  or  by  the  Government,  and  it  was  under- 
stood that  the  manufacture  of  the  20  food  containers  ordered  would 
be  in  the  nature  of  an  experiment.  Lieut.  Eugene  C.  Ecker,  retired, 
testified  that  this  fact  accounts  for  the  failure  to  fix  more  de;&nite 
terms  as  to  price  in  the  order.  ^ 

5.  The  essential  difierence  between  the  Ferrostaf  bottle  and 
other  insulated  bottles  then  on  the  market  seems  to  be  that  the  bottle 
manufactured  by  the  claimant  is  made  entirely  of  metal,  and  is  said 
to  be  unbreakable. 

6.  It  appears  that  subsequent  to  the  date  of  the  order  it  was  agreed 
that  the  claimant  should  be  paid  on  the  basis  of  cost  plus  10  per  cent 
I  rofit. 

7.  The  order  was  placed  in  January,  and  the  first  food  container 
was  not  ready  for  delivery  until  about  the  time  of  the  armistice. 
During  the  interval  the  claimant  was  engaged  in  designing  and  ex- 
perimenting upon  food  containers  of  the  type  desired.  Specifica- 
tions were  jointly  prepared  and,  from  time  to  time,  revised  by  its 
experts  in  conference  with  Lieut.  Ecker  and  representatives  of  the 
Bureau  of  Standards.  It  also  appears  from  the  record  that  the  Gov- 
ernment was  constantly  advised  of  the  progress  of  these  experiments, 
and  that  while  it  frequently  iu*ged  the  necessity  of  haste,  it  acquiesced 
in  the  procedure  followed  by  the  claimant. 

8.  The  accountant  for  the  Board  has  examined  the  books  of  the 
claimant,  and  reports,  under  date  of  July  25,  1919: 

''The  examination  of  the  records  of  this  claimant  indicates  that 
the  accoimts  as  shown  in  the  statement  of  claim  prepared  by  the 
claimant's  accountant  are  in  accord  with  the  claimant's  record;  that 
the  amount  of  this  claim  is  reasonable;  and  that  the  amount  claimed 
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($11,515.14)  has  been  spent  by  this  claimant  in  the  performance  of 
this  contract/' 

9.  The  claimant  includes  in  his  statement  of  claim  no  allowance 
for  executive  salaries  or  general  overhead  and  administrative  ex- 
penses. 

10.  It  has  been  testified  that  the  food  container,  as  developed  for 
the  Government,  has  no  conmiercial  value,  the  cost  even  on  a  produc- 
tion basis  being  excessive. 

DECISION. 

1.  Under  date  of  January  3,  1918,  the  depot  quartermaster  at 
Chicago  issued  an  order  to  the  claimant  for  20  ''Ferrostat"  food  con- 
tainers at  a  price ''  to  be  agreed. '^  This  was  an  experimental  contracts 
and  it  was  later  agreed  that  because  of  the  impossibility  of  deter- 
mining a  fair  and  reasonable  sum,  the  contractor  would  be  paid  the 
cost  incmred  in  the  performance  of  the  contract  plus  10  per  cent 
profit. 

2.  The  Grovernment  maintained  close  contact  with  the  claimant 
throughout  the  performance  of  the  contract,  and  in  view  of  the  pros- 
pective value  of  the  food  container  to  the  Army,  which  was  thereby 
successfully  developed,  its  failure  to  protest  against  the  conduct  of 
experiments  on  a  cost-plus  profit  contract  is  held  to  constitute  an 
acquiescence  in  the  conduct  of  the  claimant. 

3.  It  is  the  opinion  of  the  Board  that  claimant  is  entitled  to  the 
costs  expended  in  the  performance  of  the  order,  namely,  $11,511.30, 
together  with  $1,151.13  as  profit,  making  a  total  of  $12,662.43. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Malone  concurring. 


Case  No.  70. 

In  re  CLAIM  OF  HSXXIN  CAN  CO. 

CONTRACTS— VXBBAL—AFFIBMATIVB  ENOWLXDOX  OF  LACK  OF  AXJ- 
THOBTTT  OF  OOVXBNHXNT  OFFICXB.— In  a  claim  filed  under  the  act 
of  March  2,  1919,  where  claimant  had  afEbrmative  knowledge  that  the  officer 
with  whom  he  was  dealing  had  no  authority  to  bind  the  Qovemment  on  a  contract 
but  nevertheless  proceeded  to  acquire  equipment  to  fill  a  large  order  for  articles 
which  such  officer  said  he  would  recommend,  and  which  was  never  consummated, 
the  War  Department  Board  of  Contract  Adjustment  finds  no  verbal  contract 
was  entered  into  and  claimant  acted  hastily  in  making  such  preparations,  and 
is  not  therefore  entitled  to  the  relief  sought. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

STATEMENT  OF   FACTS. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  based  upon  an  alleged  verbal  contract 
under  date  of  September  30,  1918,  between  Lieut.  B.  E.  Graham, 
Quartermaster  Department,  Subsistence  Division,  Washington,  D.  C, 
and  Mr.  Albert  B.  Heekin,  secretary  and  treasurer  of  the  Heekin  Can 
Co.,  for  the  manufacture  of  2,000,000  8-oimce  hard-bread  cans  at 
$50  per  thousand.  It  is  for  materials  procured  and  expenditures 
made  in  compliance  with  said  alleged  verbal  contract  that  this  claim 
for  $4,368.83  is  made.  Claimant  alleges  that  he  had  a  conference  with 
Lieut.  Graham  on  or  about  September  30  and  during  this  conference 
Lieut.  Graham  placed  an  order  with  him  for  250,000  cans  to  be  manu- 
factured by  hand  and  stated  that  he  would  be  alloted  an  order  for 
2,000,000  8-ounce  hard-bread  cans  to  be  made  automatically;  that 
acting  upon  this  understanding  he  proceeded  to  New  York  and  placed 
an  order  with  the  E.  W.  Bliss  Co.  for  the  machinery  to  be  installed 
for  the  performance  of  the  2,000,000  can  contract.  It  appears  that 
claimant  was  informed  by  Lieut.  Graham  that  the  formal  proposal 
should  be  placed  with  the  zone  supply  office  of  Chicago  and  that 
formal  contract  would  be  issued  from  the  Chicago  office.  Subsequent 
correspondence  and  communications  indicate  that  claimant  under- 
stood this  condition.  Under  date  of  October  7,  1918,  claimant  wrote 
depot  quartermaster  Chicago,  111.,  attention  Capt.  E.  A.  Hey,  in  part 
as  follows: 

''We  are  pleased  to  advise  that  we  have  ordered  all  necessary 
equipment  to  produce  8-oz.  hard  bread  containers  on  automatic 
machinery,  which  will  be  delivered  to  us  in  four  (4)  weeks,  and  we 
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will  agree  to  produce  2,000,000  of  these  containers  at  the  price  of 
$50.00  per  thousand  f.  o.  b.  Cincinnati,  or  delivered  to  any  biscuit 
manufacturer  in  Cincinnati  whom  you  mav  designate.  The  machin- 
ery that  we  have  ordered  will  produce  these  packages  at  the  rate 
of  50,000  or  more  per  day,  or  a  total  of  1,500,000  per  month  of  26 
working  days." 

Upon  receipt  of  this  letter,  Capt.  Hey,  of  the  Chicago  office,  re- 
ferred same  to  Washington  as  a  proposal  (Transcript,  p.  76).  His 
letter  to  the  Quartermaster  GeneraPs  Office  in  which  this  proposal 
was  contained  is  quoted  in  part  as  follows: 

"Your  attention  is  invited  to  attached  copy  of  proposal  from 
the  Heekin  Can  Co.,  Cincinnati,  Ohio,  to  furnish  cans  made  by  hand. 
Also  to  copy  of  proposal  from  the  same  concern  covering  cans  made 
by  automatic  machinery,  and  it  is  recommended  that  a  contract  be 
given  this  firm  for  250,000  cans  to  be  made  by  hand,  to  be  delivered 
to  George  H.  Straistmann's,  in  Cincinnati.'^ 

Capt.  Hey  testified  that  the  last  recommendation  for  250,000  hard- 
bread  cans,  to  be  made  by  hand,  was  approved,  but  no  notice,  to  the 
best  of  his  knowledge,  was  ever  taken  of  the  other  proposal  with 
reference  to  the  automatic  machinery  cans  and  that  he  never  re- 
ceived a  reply  to  that  portion  of  his  letter. 

2.  Under  date  of  October  8  another  letter  from  claimant  was 
addressed  to  the  depot  quartermaster,  Chicago,  attention  Capt. 
Hey,  in  which  the  following  language  is  used : 

"Referring  to  the  enclosed  proposal  furnishing  8-ounce  hard- 
bread  cans,  Deg  to  advise  that  our  Mr.  Albert  E.  Heekin  went  to 
New  York  City  to  place  the  order  for  machinery  for  making  these 
in  quantity  *  *  *  and  stopped  at  Washington  to  see  Lt.  Gra- 
ham, and  at  his  rec^uest  we  are  submitting  proposition  to  you  with 
a  view  of  furnishing  an  increased  quantity  of  these  hard-bread 
packages.'' 

Under  date  of  October  19  claimant  wrote  Lieut.  Graham,  Wash- 
ington, in  part  as  follows: 

*^  Confirming  telephone  conversation  with  you  this  morning  the 
writer  begs  to  advise  that  we  are  completing  to-day  contract  No. 
983  G  for  250,000  8-ounce  hard-bread  containers  that  we  were  favored 
with  and  express  our  anxiety  for  additional  business  at  this  moment, 
to  enable  us  to  keep  the  solderers,  whom  we  have  trained  at  consid- 
erable trouble  and  expense,  for  this  work. 

'*  We  thank  you  for  the  permission  given  the  writer  over  phone  to 
proceed  with  this  manufacture  and  following  your  instructions 
called  up  Capt.  E.  A.  Hey,  of  the  depot  quartermaster  department, 
Chicago,  and  told  him  that  you  had  not  received  the  proposal  we 
made  in  triplicate  on  October  8,  in  which  we  oflFered  to  furnish 
250,000  8-ounce  hard-bread  containers  at  $60.20  per  thousand,  made 
by  hand,  and  for  2,000,000  of  the  same  packages  made  by  automatic 
machinery  at  $50  per  thousand." 
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On  October  26  claimant  addressed  letter  to  Capt.  Hey,  depot 
quartermaster,  Chicago,  in  which  the  following  language  is  used: 

"The  automatic  body  maker  that  is  being  made  for  us  by  the 
E.  W.  Bliss  Co.,  they  advise  will  be  shipped  some  time  next  week,  and 
upon  receipt  of  same  we  will  be  in  a  better  position  to  supply  you 
with  these  containers  at  the  rate  of  50,000  or  more  per  day/' 

Under  date  of  November  12  claimant  sent  following  telegram  to 
Lieut.  Graham,  at  Washington: 

*'  We  have  not  received  cordractfor  2,000,000  hard-bread  cans  to  date. 
Unless  you  conjirm  contract  we  wUl  cancel  our  order  for  machinery. 
Wire  your  decision/' 

To  which  Lieut.  Graham  replied  under  date  of  November  13  stating 

that  hard-bread  cans  would  no  longer  be  needed.     (Transcript,  p.  61.) 

Mr.  Heekin  in  his  testimonv  before  the  Board  stated  that  these 
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communications  were  prompted  on  the  part  of  the  claimant  from  its 
desire  to  confirm  oral  agreement,  through  the  regular  channels. 

3.  Lieut.  Graham  in  his  testimony  before  the  Board  stated  that  he 
had  made  proposition  to  claimant  to  procure  the  necessary  machinery 
for  the  maufacture  of  hard-bread  containers  automatically  and 
fill  the  order  for  2,000,000  hard-bread  containers;  that  some  time 
later,  according  to  his  recollection,  he  had  a  telephone  conversation 
with  the  depot  quartermaster,  either  Maj.  McGowan  or  Capt.  Hev, 
in  which  he  informed  them  of  his  agreement  with  Heekin  Can  Co. 
and  requested  them  to  issue  the  contract  (Transcript,  p.  52).  There 
appears  to  be  no  written  confirmation  of  this  alleged  telephone  con- 
versation. Lieut.  Graham  further  testified  that  it  was  his  custom  to 
confirm  telephone  conversations  of  this  nature. 

4.  Capt.  Hey,  of  the  depot  quartermaster's  oflSce,  testified  that 
he  had  received  proposals  from  the  Heekin  Can  Co.  to  furnish  2,000,000 
8-ounce  hard-bread  cans  and  that  he  had  forwarded  proposal  to  Wash- 
ington, but  had  never  received  any  reply  from  the  Subsistence  Division 
with  reference  to  the  proposal ;  that  he  did  not  make  a  contract  with  the 
Heekin  Can  Co.  to  fill  an  order  for  2,000,000  8-ounce  hard-bread  cans; 
that  he  understood  if  the  Subsistence  Division  of  the  Quartermaster 
GeneraFs  Office  had  approved  the  alleged  contract  that  he  would 
have  been  so  informed ;  that  he  had  not  talked  with  Lieut.  Graham 
over  the  telephone  with  reference  to  this  alleged  contract  and  that  it 
was  his  duty  to  issue  the  formal  contract,  and  if  such  conversation  had 
been  held  with  Maj.  McGowan  that  he  would  have  been  instructed  by 
him  to  draw  the  contract.  Maj.  McGowan  made  affidavit  to  the  effect 
that  no  such  conversation  was  held  between  him  and  Lieut.  Graham. 
Capt.  Hey  further  testified  that  the  depot  quartermaster,  Chicago,  had 
alwayB  considered  the  Subsistence  Division  at  Washington  as  a  super- 
vising and  coordinating  division  and  that  the  responsibility  rested  with 
the  Chicago  depot  for  the  making  of  contracts. 
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\  DECISION. 

1.  The  question  for  this  Board  to  decide  is  whether  or  not  an  oral 
contract  was  made  by  Lieut.  Graham,  of  the  Subsistence  Division  of 
the  Quartermaster  General's  Office,  with  claimant,  Heekin  Can  Co., 
for  the  manufacture  of  2,000,000  hard-bread  cans  by  automatic  ma- 
chinery. According  to  the  evidence  claimant  had  an  interview  with 
Lieut.  Graham  on  or  about  September  30,  and  during  this  interview 
was  informed  that  he  would  receive  an  order  for  250,000  containers 
to  be  made  by  hand,  and  an  allotment  for  2,000,000  hard-bread  con- 
tainers to  be  manufactured  by  machinery,  but  was  specifically  in- 
formed by  Lieut.  Graham  that  it  would  be  necessary  for  him  to  make 
his  formal  proposals  through  the  Chicago  depot  quartermaster  and 
that  formal  contract  would  be  issued  from  that  office  to  cover  the 
2,000,000  hard-bread  containers.  Claimant,  it  appears,  proceeded  at 
once  to  install  the  machinery  to  manufacture  the  hard-bread  con- 
tainers automatically  before  formal  proposal  was  made  to  the  depot 
quartermaster.  Later  this  proposal  was  made  by  claimant  in  a  letter 
under  date  of  October  7  announcing  price  and  quantities  that  could 
be  produced  per  week.  This  proposal  was  forwarded  to  the  Quar- 
termaster General's  Office  at  Washington,  but  no  action  was  taken 
on  the  part  of  the  Subsistence  Division  at  Washington  toward  re- 
questing the  Chicago  depot  to  issue  a  formal  contract  for  same,  thus 
indicating  that  the  Quartermaster  General's  Office  was  not  ready  to 
recommend  the  placing  of  formal  contract  for  the  2,000,000  hard- 
bread  containers. 

2.  Capt.  Hey,  of  the  Chicago  depot  quartermaster,  in  his  testimony 
stated  that  the  attention  of  the  Subsistence  Division,  Washington, 
was  invited  to  the  proposal  of  the  claimant  for  the  manufacture  of 
these  hard-bread  containers  and  that  he  received  no  reply.  Letters 
of  subsequent  date  were  forwarded  from  claimant's  office  to  the  de- 
pot quartermaster  at  Chicago,  all  indicatii^  that  claimant  was  mak- 
ing preparation  to  produce  hard-bread  cans  on  a  large  scale  and  re- 
questing that  formal  contract  be  issued,  indicating  further  that 
claimant's  mind  was  not  satisfied  as  to  a  contract  having  been  made 
for  2,000,000  hard-bread  containers.  Capt.  Hey  further  stated  that 
he  had  been  governed  in  all  of  his  actions  as  contracting  officer  in 
Chicago  office  by  Circulars  28,  189,  and  172  of  the  Quartermaster 
General's  Department.  Paragraph  10  of  Circular  28  referred  to, 
under  date  of  July  18,  1918,  and  operative  at  the  time  alleged  con- 
tract was  claimed  to  have  been  made,  reads  in  part  as  follows: 

**A11  contracts  made  by  purchasing  officer  wherein  the  total  con- 
tract price  is  in  excess  of  twenty-nve  thousand  dollars  ($25,000) 
*    *    *     must  first  be  approved  by  the  Director  of  Quartermaster 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  329 

Purchases  after  review  and  recommendation  by  the  Board  of  Review, 
before  such  contract  shall  he  in  full  force  and  effect^  ^ 

This  provision  of  the  circidar,  it  appears,  was  known  to  Lieut. 
Graham.  Thus  it  is  seen  that  at  the  time  of  the  making  of  the  alleged 
contract  for  the  purchase  by  the  Government  of  2,000,000  hard-bread 
cans,  Lieut.  Graham  had  absolutely  no  express  authority  to  make 
same  on  behalf  of  the  Government.  Under  the  provisions  of  the  no- 
tice quoted  above,  no  officer  of  the  War  Department  had  authority  to 
consummate  a  contract  for  the  Quartermaster  General's  Department, 
involving  a  larger  amount  than  S25,000,  since  this  was  the  sole  prov- 
ince of  the  Director  of  Quartermaster  Purchases  on  recommendation 
of  the  Board  of  Review  named  in  the  notice.  (Record,  52-54; 
74-75.) 

3.  Claimant  was  informed  by  Lieut.  Grraham  that  it  was  necessary, 
in  order  to  consummate  the  proposed  contract,  that  the  Chicago  zone 
office  should  first  receive  vnritten  bids;  second,  approve  same;  and 
third,  prepare  a  signed  formal  contract,  thus  putting  claimant  in  a 
position  of  then  and  there  having  affirmative  knowledge  that  he, 
Lieut.  Graham,  did  not  have  authority  from  the  Secretary  of  War 
to  make  a  contract  binding  on  the  Government.  Having  had  this 
positive  affirmative  knowledge  at  the  time  of  the  making  of  the 
alleged  oral  contract,  claimant  is  not  in  a  position  to  maintain  that 
Lieut.  Graham  was  acting  under  even  the  apparent  authority  of  the 
Secretary  of  War,  and  it  therefore  clearly  appears  that  not  only  was 
Lieut.  Graham  not  acting  under  the  authority  of  the  Secretary  of 
War  in  the  making  of  the  alleged  oral  contract,  but  it  is  equally 
clear  that  claimant  had  affirmative  knowledge  that  Lieut.  Graham 
was  not  so  acting.  This  contention  is  further  borne  out  by  claimant's 
correspondence  with  the  Chicago  zone  office,  as  outlined  in  statement 
of  facts. 

4.  The  Board  is  therefore  of  the  opinion  that  a  verbal  contract 
was  not  entered  into  between  claimant  and  an  agent  of  the  Govern- 
ment and  that  claimant  acted  hastily  in  proceeding  with  the  prepa- 
rations for  the  performance  of  a  contract  which  it  thought  existed, 
but  which  in  fact  did  not  exist.  For  the  reasons  stated,  therefore,  the 
relief  sought  for  by  claimant  is  denied. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Malone, 
Lieut.  Col.  Hamilton,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  70. 

In  re  CLAIM  OV  THB  BXKXDX  CAN  CO.  ON  APPEAL  TO  THE  SECEETABT 

OV  WAB. 

1.  APPROVAL  BY  BOABD  OF  CONTBACT  BEVIEW.— Even  though  office  pro- 

cedure requires  the  approval  of  contracts  for  supplies  costing  over  $26,000  an 
oral  order  given  by  a  procuring  officer  for  an  amount  above  such  flgure,  accom- 
panied by  oral  instructions  to  proceed  without  waiting  for  the  formal  contract, 
which  is  acted  upon  by  the  contractor,  is  binding  upon  the  Qovemment,  even 
though  it  had  not  been  passed  upon  by  the  Board  of  Beview. 

2.  CLAIM  AND  DECISION. — On  review  by  the  Secretary  of  War,  Held,  that  the 

record  discloses  not  a  mere  recommendation  of  an  award  of  a  contract  to  claim- 
ant, but  an  oral  agreement  for  the  manufacture  of  hard  bread  cans  which, 
although  not  fallowed  by  a  formal  contract,  entitles  claimant  to  relief  under 
the  act  of  March  2,  1919.  The  order  of  the  Board  of  Contract  Adjustment 
denying  relief  is  reversed.    (For  Board's  opinion,  see  p.  825.) 

This  claim  having  been  presented  to  the  Board  of  Contract  Adjust- 
ment and  that  Board  after  a  hearing  having  rejected  the  claim  and 
entered  an  order  denying  relief,  claimant  by  appeal  from  the  deci- 
sion of  the  Board  of  (Contract  Adjustment  has  brought  the  matter 
before  the  Secretary  of  War. 

After  a  careful  examination  of  the  entire  record  as  well  as  of  the 
findings  and  decision  of  the  Board,  I  am  satisfied  that  the  above 
decision  is  erroneous  and  should  be  reversed. 

It  is  clear  from  the  findings  of  fact  and  from  the  record,  that  Lieut. 
Graham,  who  was  in  full  charge  of  the  procurement  of  hard  bread  so 
urgently  needed  in  the  summer  and  fall  of  1918,  gave  claimant  a 
verbal  order  for  2,000,000  cans  and  authorized  and  assisted  him  to 
procure  the  required  automatic  machinery.  Lieut.  Graham's  in- 
structions to  Mr.  Heekin  and  the  subsequent  correspondence  of  the 
claimant  company  in  regard  to  formal  confirmation  of  the  agreement 
by  a  written  contract  are  hot  inconsistent  either  with  the  testimony 
as  to  the  oral  agreement  or  with  the  binding  character  of  that  agree- 
ment. It  certainly  would  not  have  been  suggested  at  that  time 
that  claimant  should  have  refused  to  proceed  under  verbal  order 
until  the  necessary  but  time-consuming  formalties  had  been  com- 
plied with,  and  I  do  not  think  that  such  a  suggestion  should  be 
made  now. 

The  reasoning  of  the  Board  leaning  to  the  conclusion  that  Lieut- 
Graham  did  not  act  by  authority  of  the  Secretary  of  War  within  the 
meaning  of  the  Dent  Act,  is  not  approved.  To  hold  that  the  act  of 
March  2, 1919,  does  not  authorize  the  discharge  of  an  agreement  for 
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quartermaster  supplies  costing  over  $25,000,  unless  such  agreement 
was  approved  by  the  Board  of  Review,  would  almost  wholly  defeat 
the  manifest  purpose  of  the  act  which  has  to  do,  not  with  regularly 
completed  contracts  but  with  contracts  ''not  executed  in  the  manner 
prescribed  by  law." 

The  claim  is  returned  herewith  to  the  Board  of  Contract  Adjust- 
ment with  instructions  to  vacate  the  findings,  decision,  and  final 
order  denying  relief  heretofore  entered,  and  to  enter  an  order  estab- 
lishing an  agreement  imder  the  act  of  March  2,  1919,  substantially 
as  allied  by  claimant,  and  thereafter  to  take  or  cause  to  be  taken 
such  proceedings  as  may  be  necessary  to  ascertain  what  amount 
should  be  awarded  claimant  in  order  to  effect  a  fair  and  equitable 
settlement  of  such  agreement. 

Benedict  Crowbll, 
•  The  Assistant  Secretary  of  War, 

Director  of  Munitums, 


Case  No.  297. 

In  re  CLAIM  OF  INDUSTSIAL  SNOINSEBING  CO. 

CONTRACTS  IMPUBD—AGBEEMSNT  OV  PABTIBS-^ACT  OF  MABCH  8, 
1919. — ^Under  the  act  of  March  2,  1919,  suillcieiit  facts  and  ciicnmstanoes  muft 
be  shown  to  constitute  an  agreement,  express  or  implied,  npon  which  a  claim 
against  the  Qovemment  may  be  based,  and  where  the  essential  elements  of  an 
agreement  are  lacking  no  such  contractual  relation  between  claimant  and  the 
Government  exists  as  to  justify  the  allowance  of  such  claim. 

Lieut.  Col.  Malone,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  American  Machine  Corporation  of  Port  Huron,  Mich.> 
was  under  contract  to  furnish  to  the  Ordnance  Department  200,000 
76-mm.  shells.  For  this  undertaking  the  War  Credits  Board  had 
advanced  to  the  said  corporation  a  loan  of  $129,000.  The  contract 
provided  that  the  contractor  should  furnish  all  gauges  to  be  used 
in  the  manufacture  of  the  shells.  The  order  for  the  gauges  was  given 
to  the  Industrial  Engineering  Co.  of  Detroit,  Mich.,  the  petitioner 
in  this  case,  by  the  American  Machine  Corporation,  under  the  latter's 
purchase  order  No.  170,  dated  May  25,  1918,  and  under  another 
purchase  order  No.  199,  dated  May  29,  1918  (priority  No.  A-5595- 
A-3),  the  terms  thereof  being  $1.35  per  hour,  plus  material;  complete 
delivery  of  gauges  to  be  madel  within  30  days  from  May  20,  1918. 

2.  On  April  28,  1918,  and  before  the  placing  of  said  order  with 
petitioner,  the  American  Machine  Corporation's  plant  was  almost 
wholly  destroyed  by  fire.  After  the  fire,  the  contract  above  referred 
to,  was  canceled  by  the  Ordnance  Department,  as  no  deliveries  had 
been  made  under  it,  and  it  seemed  unlikely  that  this  corporation 
would  ever  be  able  to  rebuild  its  plant  and  perform  this  work.  How- 
ever, there  was  considerable  insurance  on  the  plant,  and  the  president 
of  the  corporation  was  finally  able  to  induce  the  Ordnance  Depart- 
ment to  reinstate  the  contract,  some  time  in  May,  1918.  Shortly  after 
this,  the  above  order  for  the  gauges  was  placed  with  the  petitioner  as 
aforesaid.  But  when  it  was  accepted,  petitioner  did  not  know  that 
the  American  Machine  Corporation  was  in  financial  difficulties. 

3.  On  June  12,  1918,  petitioner  began  shipping  gauges  to  the  cor- 
poration referred  to  and  up  to  June  24,  1918,  had  delivered  12  to  it. 
Having  failed  to  obtain  remittances  for  these  supplies,  petitioner 
discontinued  work  on  the  gauges  and  notified  Capt.  C.  A.  Strand  and 
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Mr.  F.  A.  Paull  (civilian),  production  engineers  assigned  to  Mr. 
Fred  J.  Robinson,  chief,  Detroit  district  ordnance  office,  that  no 
more  gauges  would  be  shipped  to  the  American  Machine  Corporation 
until  satisfactory  arrangements  had  been  made  with  petitioner  rela- 
tive to  payment  for  said  supplies.  Petitioner  insists  that  Capt. 
Strand  and  Mr.  Paull  both  verbally  urged  that  work  on  these  gauges 
be  continued;  that  they  were  necessary  to  enable  the  American 
Machine  Corporation  to  b^in  the  manufacture  of  shells;  that  the 
Government  was  behind  the  latter's  contract  and  would  see  to  it  that 
petitioner  was  paid;  that,  relying  upon  these  assurances,  petitioner 
resumed  its  work;  that  the  entire  order  was  filled;  that,  after  the 
gauges  were  passed  by  Government  inspectors  of  the  Detroit  district 
ordnance  office,  they  were  shipped  to  the  American  Machine  Corpora- 
tion and  that  the  last  shipment  was  made  on  September  20,  1918. 

4.  The  bill  of  petitioner  to  the  American  Machine  Corporation  for 
this  service,  amounting  to  $7,780.90,  has  not  been  paid.  An  involun- 
tary petition  in  bankruptcy  has  been  filed  against  said  corporation, 
and  it  is  at  the  present  time  insolvent.  Petitioner  now  looks  to  the 
Government  for  this  payment,  basing  its  right  to  recover  in  the  prem- 
ises on  the  pledges  adverted  to.  Before  filing  its  petition  with  the 
Board  of  Contract  Adjustment  petitioner  placed  its  account  against 
the  American  Machine  Corporation  in  the  hands  of  its  attorney,  who, 
it  admits,  has  taken  steps  to  protect  its  interests  in  the  bankruptcy 
proceeding  now  pending  against  that  manufacturer. 

5.  On  the  hearing  before  the  Board,  Capt.  Strand  and  Mr.  Paull 
testified  quite  positively  that  they  never  led  petitioner  to  believe  that 
the  Government  would  assume  responsibility  for  the  American  Ma- 
chine Corporation's  obligations  growing  out  of  this  transaction. 
Having  been  told  by  its  president  that  the  American  Machine  Cor- 
poration would  realize  large  payments  from  insurance  companies  for 
losses  sustained  in  its  fire  and  from  other  eastern  financial  interests, 
Mr.  Paull  communicated  these  lacts  to  petitioner's  treasurer,  as  he 
says,  and  disclosed  that  prospect  to  him  as  a  reason  why  petitioner 
should  have  no  apprehension  that  its  claims  against  the  American 
Machine  Corporation  would  be  met  and  paid.  The  testimony  of  each 
of  these  witnesses,  in  so  far  as  it  is  germane  to  the  question  sub- 
mitted for  our  determination,  follows: 

''Capt.  Strand.  I  personally  have  no  recollection  of  talking  with 
Mr.  Barbey  or  the  Industrial  Engineering  Company  imtil  after  their 
gauges  had  been  manufactured,  despite  his  comment  to  the  con- 
trary *  *  *.  After  the  gauges  haci  been  furnished,  I  recall  having 
several  talks  with  Mr.  Barbey  on  the  subject  of  getting  pa^^ment 
for  them,  not  only  myself,  but  all  those  in  tne  Detroit  office,  tried  to 
figure  out  a  way  tor  Mr.  Barbey  to  get  payment  for  the  goods  which 
he  had  made. 
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^'  Q.  That  is,  you  mean  some  way  in  which  to  get  payment  from  the 
American  Machine  Corporation  ? 

^'A.  Yes,  sir,    *    *    *. 
^  ''Q.  You  are  positive,  are  you,  Captain,  that  no  assurances  were 
given  by  you  to  this  claimant  company    *    *    *  ? 

**A.  Yes,  sir. 

''Q.  Before  all  of  the  deliveries  had  been  completed? 

''A.  Absolutely.  And  I  tried  to  recall — I  talked  with  Mr.  Barbey 
once  or  twice  since  I  received  notice  of  this  meeting  here,  and  I  tried 
to  recall  a  personal  conversation  or  telephone  conversation,  both  of 
which  he  claims  that  I  made,  and  I  have  absolutely  no  recollection 
of  having  made  such  promise  personally. 

'^  Q.  As  a  production  officer,  Captain,  you  would  not  assume  to  exer- 
cise any  power  or  give  an  assurance  to  anyone  that  they  might  expect 
payment  from  the  United  States  for  anything  at  all,  would  you  ? 

**  A.  Our  instructions  were  very  clear  on  that  point. 

^*Q.  They  were? 

'^A.  We  were  not  to  assume  any  fimctions  of  the  Procurement 
Division  or  any  other  division.  Our  work  was  the  expediting  of 
production  purely. 

''Q.  And  you  always  gave  heed  in  your  work  to  those  orders  and 
regulations  ? 

'*A.  We  always  endeavored  to.  There  was  no  question  about  our 
intentions  in  that  matter,  but  very  frequently  I  think  it  can  be  said 
that  our  instructions  and  urgings  were  misconstrued.  Several  of  the 
creditors  of  the  American  Machine  Corporation  came  to  me  personally 
and  wanted  to  know  if  it  would  be  all  right  at  the  time  of  this 
entanglement  to  ship  certain  machines,  woula  they  get  their  payment 
for  it,  and  in  each  case  I  took  particular  pains  to  outline  tne  exact 
situation.  The  Production  Division  assumed  no  responsibility  at 
any  time  for  the  payment  of  anything.^'  (Transcript,  pp.  62,  63,  65, 
66,  67.) 

^'Mr.  Paull.  I  found  this  company  to  be  a  small  concern,  almost 
entirely  engaged  upon  wax  work,  distributed  between  the  Ordnance 
and  Aircraft  Divisions.  It  is  my  recollection  that  their  only  work 
for  the  Ordnance  was  this  order  of  the  American  Machine  Corpo- 
ration. As  I  made  only  one  trip  to  this  plant,  it  was  at  this  time 
that  I  learned  that  the  work  on  gauges  had  been  stopped,  and  waa 
informed  by  Mr.  Baxbey  and  Mr.  Bovier  that  they  were  unable  ta 
jAroceed  further  imtil  they  had  received  more  funds,  inasmuch  as 
they  were  unable  to  meet  their  pay  roll.  At  that  time  I  had  just 
received  assurances  from  Mr.  Armstrong,  of  the  American  Machine 
Corporation,  that  definite  arrangements  nad  been  made  for  the  pay- 
ment of  the  total  amount  of  the  insurance,  and  that  upon  receipt  ot 
the  money  the  most  insistent  creditors  would  be  immediately  satisfied. 
These  assurances  I  imparted  to  the  Industrial  Engineering  Company. 
Subsequently  I  recall  talking  to  the  Industrial  Engineering  Conapany 
over  the  phone,  and  of  Mr.  Barbey  calling  to  see  me  at  tne  district 
office  at  Detroit.  During  those  times  financial  matters  were  dis- 
cussed, and  in  every  instance  I  held  out  the  hope  to  Mr.  Barbey  that 
payment  would  be  made  upon  these  gauges,  assuring  him  that  it  was 
not  the  policy  of  the  Government  to  see  any  small  concern  allowed 
to  go  into  bankruptcy  when  tools  and  gauges  were  so  badly  needed 
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in  the  district.     /  tooh  carey  however,  never  to  assure  him  offidaUy  thai 
money  would  be  available  from  the  Government, 

^'Q.  Mr.  Barbey,  of  the  claimant  company,  seems  to  have  formed 
the  opinion  from  the  representations  made  by  yon  at  the  time  he  was 
ready  to  start  further  manufacture  of  these,  shells  that  you  were 
^aranteeine  that  the  Government  would  see  that  he  got  ms  money 
from  these  shells. 

*'A.  You  mean  gauges? 

"  Q.  Gauges.  Kd  you  make  anj  such  promises  or  representations, 
guaranteeing  that  he  would  get  his  money  ? 

'^A.  Not  from  the  Government. 

^'Q.  Or  that  if  he  did  not  get  it  from  the  American  Machine 
Corporation,  the  Government  would  pay  him  ? 

^*  A.  No.  I  made  no  such  guaranties  as  that.  My  object  in  going 
there  was  to  get  him  to  continue  to  produce  the  gauges  under  whatever 
assurances  I  covJd  give  him  that  the  American  Machins  Corporation 
would  pay,  and  I  am  frank  to  say  that  I  had  a  hard  time  to  convince 
him,  but  he  did  begin  producmg  again  and  finally  produced  the 
whole  contract.'*     (Transcript,  pp.  81,  83,  87,  88.) 

The  petitioner  received  from  the  American  Machine  Corporation 
a  letter  dated  July  1,  1918,  which  reads  as  follows: 

^^  Attention  of  Jacob  W.  Barbey.      Through  rush  of  business  in 

Jetting  our  new  plant  started  we  regret  to  mid  that  your  letter  of 
ime  21  remains  unanswered.  We  will  have  forthcoming  within  the 
next  few  davs  a  large  sum  of  monev,  which  will  enable  us  to  amply 
take  care  oi  all  obhgations.  We  deeply  appreciate  your  efforts  in 
getting  the  gauges  tm-ough  to  us  so  promptly,  and  it  is  our  desire  to 
reimburse  you  promptly  for  the  work  you  nave  done. 

*'We  ask  that  you  kindly  note  this  matter  ahead  for  the  next  few 
days,  as  we  will  have  funds  available  in  the  near  future  to  take  care 
of  your  account  in  full. 

**  Begging  your  kind  indulgence  under  the  circumstances,  and 
thankine  you,  we  are, 

*' Yours,  very  truly, 

''The  American  Machine  Corporation, 
''By  MiLO  Young,  Assistant  Secretary- Treasurer. 

After  this  correspondence  was  received  in  evidence,  Mr.  Barbey 
(treasurer  of  petitioner)  testified  as  follows: 

"Q.  Now,  with  reference  to  your  trip  to  the  American  Machine 
Corporation,  when  did  you  notify  Capt.  Strand  that  you  were  afraid 
of  tne  American  Machine  Corporation  and  that  you  were  not  going 
to  complete  the  order  for  these  gauges  ? 

"A.  I  can  not  give  you  the  exact  date  of  that.  I  don't  recall  the 
exact  date.  I  Imow  that  on  the  trip  I  made  up  to  the  American 
Machine  Corporation  I  was  unable  to  see  Mr.  Young  or  Mr.  Armstrong 
or  anybody  m  an  official  capacity.  I  saw  Mr.  Hornby  (I  think  that 
is  the  name),  who  was  factorv  manager,  or  some  kind  of  superintend- 
ent of  production,  and  he  told  me  that  Mr.  Young  was  out  of  the  city 
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for  a  few  days,  and  he  believed  that  Mr.  Young  would  be  able  to  pay 
us  the  following  Tuesday,  I  think  it  was.  Now,  I  don't  know  the 
exact  date  of  that  visit. 

''Q.  Did  you  make  any  deliveries  subsequent  to  that  time  and 
before  you  notified  Capt.  Strand  ? 

**A.  After  I  had  been  there  and  before  notifying  Capt.  Strand^ 
did  we  make  any  deliveries  ?    • 

^'Q.  Yes. 

''A.  I  couldn't  tell  you  exactly,  but  I  don't  think.  I  can  not  give 
you  the  exact  information  on  that  subject. 

*^Q.  Well,  the  deUveries  that  you  had  made  up  to  the  time  you 
made  that  trip  were  made  volimtarily  and  without  any  reliance  upon 
any  assurances  or  representations  that  you  would  be  paid  by  the 
Grovemment  ? 

*'A.  Yes,  sir. 

*'Q.  Is  it  your  contention  that  these  deliveries  were  made  pursuant 
to  assurances  on  the  part  of  Capt.  Strand  and  Mr.  Paull  ? 

'*A.  No,  sir;  I  do  not  contend  that  they  were  made  on  that  basis 
at  all.  I  contend  that  they  were  made  on  the  basis  that  we  were 
deUvering  gauges  for  Government  use  under  the  Government  con- 
tract number  which  had  been  furnished  us  in  a  letter  prior  to  start- 
ing work  at  all. 

Q.  But  there  was  no  contractual  relation  between  the  Govern- 
ment and  the  Industrial  Engineering  Company,  was  there  ? 

"A.  No.  I  will  admit  that.  Only  our  own  desire  to  go  ahead  and 
do  the  best  that  we  could  do."     (Transcript,  pp.  18,  19,  20,  21.) 

DECISION. 

1.  The  act  of  March  2,  1919  (40  Stat.  1272),  reads  in  part  as 
follows : 

*'That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreementj  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into  in  ^ood  faith 
during  the  present  emergency  and  prior  to  November  twelfth,  nine- 
teen hundred  and  eighteen,  by  any  oiBicer  or  agent  acting  under  his 
authority,  direction,  or  instructions  or  that  of  the  President  with 
any  person,  firm,  or  corporation  for  the  acquisition  of  lands  or  the 
use  thereof  or  for  damages  resulting  from  notice  by  the  Government 
of  its  intention  to  acquire  or  use  said  lands,  or  for  the  production, 
manufacture,  sale,  acquisition,  or  control  of  equipment,  materials,  or 
.  supplies,  or  for  services,  or  for  facilities,  or  other  purposes  connected 
with  the  prosecution  of  the  war,  when  such  agreement  has  been 
performed  in  whole  or  in  part  or  expenditures  have  been  made  or 
obUgations  incurred  upon  the  faith  of  the  same  by  any  such  person^ 
firm,  or  corporation  prior  to  November  twelfth,  nineteen  hundred 
and  eighteen,  and  such  agreement  has  not  been  executed  in  the  man- 
ner prescribed  by  law." 

2.  It  clearly  appears  from  the  language  of  this  act  that  there  must 
be  an  agreemerd,  express  or  implied,  entered  into  by  a  duly  authorized 
agent  of  the  Government,  which  in  its  nature  and  purpose  is  author- 
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ized  by  law.  This  statute  permits  settlements  on  the  basis  authorized 
of  claims  growing  out  of  such  agreements  which  have  not  been 
executed  in  the  manner  prescribed  by  law,  but  not  of  claims  where 
the  essential  elements  of  an  agreement  or  contract,  express  or  implied, 
are  lacking  nor  where  the  agreement  is  not  authorized  by  law. 

3.  In  order  to  bind  the  Government  under  an  implied  contract 
to  pay  for  supplies,  or  for  services,  or  other  purposes  connected  with 
the  prosecution  of  the  war,  the  facts  and  circumstances  laying  the 
obligation  upon  the  Government  must  be  clear,  definite,  and  precise. 
An  implied  contract  does  not  arise  from  denials  and  contentions  of 
parties,  but  from  their  common  understanding  in  the  ordinary  course 
of  business  whereby  mutual  intent  to  contract  without  formal  words 
therefor  is  shown.  Not  only  does  each  person  who  is  charged  with 
having  pledged  the  security  of  the  Government,  herein,  deny  the 
allegation,  but  there  is  no  proof  submitted  to  show  that,  even  if 
either  had  attempted  to  do  so,  his  act  might  be  construed  as  having 
been  exercised  by  an  officer  or  agent  of  the  Government,  within  the 
purview  of  the  act  of  March  2,  1919. 

4.  There  is  nothing  in  the  record  to  support  the  petitioner's  con- 
tention that  in  furnishing  supplies  to  the  American  Machine  Cor- 
poration, reimbursement  for  which  it  now  makes  claim,  it  acted 
under  the  direction  of  the  Government,  and  it  is  therefore,  foimd  that, 
no  contractual  relation  existed  between  petitioner  and  the  Govern- 
ment which  would  justify  the  allowance  of  the  claim  submitted. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
lieut.  Col.  Hamilton,  and  Major  Williams  concurring. 


Case  No.  168. 

In  re  CLAIM  OF  SPOOB-BEBOaBBN  BINOCULAB  LABOBATOBT. 

CONTBAGTS— DCPUBD— AtTTHOBITY  OF  QOVZBNMBNT  AOXNT^-STATX- 
MXHT  BY. — In  a  olaim.  illed  under  fhe  act  of  ICazch  2,  1919,  where  claimant 
liad  engaged  in  considerable  ezpezlmentatlon  lor  the  purpose  of  developing  a 
certain  article,  daring  which  it  consulted  with  various  Government  representa- 
tives, who  encouraged  such  experimentation  and  suggested  to  claimant  the  sub- 
mission of  samples  of  such  articles  to  the  Qovetnment  representatives  lor  con- 
sideration, which  was  done,  and  in  the  meantime,  manufactured  tools,  flztures* 
and  equipped  its  plant  to  manufacture  such  articles  expecting  to  receive  a  large 
Qovemment  order;  and  where  considerable  sums  would  necessarily  have  been 
expended  for  such  tools  and  equipment  for  the  conduct  of  such  experimentation; 
but  where  all  of  the  Oovemment  witnesses  who  had  any  dealings  with  the  repre- 
sentatives of  claimant  testify  that  no  order  was  ever  given  claimant  for  the  manu- 
facture and  delivery  to  the  Qovemment  of  any  of  such  articles,  except  as  sarnies, 
the  War  Department  Board  of  Contract  Adjustment  finds  that  no  contract  binding 
upon  the  Oovemment  was  ever  made  which  might  be  used  as  a  basis  for  a  claim 
for  damages  under  said  act. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $37,937.26  for  damages  sus- 
tained by  the  claimant  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  with  the  Government  for  the  manufacture  of  bin- 
oculars. 

2.  In  June,  1918,  Mr.  Robert  Coan  and  Mr.  Jon  Pereux  Berggren, 
of  the  Essanay  Film  Co.,  called  upon  Dr.  S.  W.  Stratton,  Director  of 
the  Bureau  of  Standards.  In  his  affidavit  in  the  premises  Dr.  Strat- 
ton stated  that  these  prospective  contractors — 

"visited  the  bureau  for  advice  in  connection  with  the  need  for  the 
binoculars  in  the  military  service,  and  especially  advice  as  to  the  de- 
velopment of  a  form  of  glass  more  suitaole  to  quantity  production. 
These  geitlemen  were  told  that  the  Government  was  in  urgent  need 
at  the  time  of  a  considerable  number  of  field  glasses,  but  that  all 
orders  and  contracts  for  them  would  be  received  through  jyroper 
military  channels.  The  Bureau  of  Standards  was  very  much  inter- 
ested in  the  method  of  construction  proposed  by  these  gentlemen, 
which  involved  a  rigid  departure  from  the  customary  methods.  In 
this  respect  the  bureau  endeavored  to  assist  them  in  every  possible 
Way,  not  only  as  to  the  requirements  for  binocular  parts  but  as  to 
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the  requirements  of  mechanical  construction.  At  no  time  did  the 
Bureau  of  Standards  or  any  representative  of  it  discuss  the  question 
of  contracts  uiih  the  Govemmentj  other  than  to  advise  the  completion 
of  a  sample  instrument  before  seeking  a  contract.  It  is  presumed 
that  all  matters  pertaining  to  the  purchase  of  the  glasses  in  cmestion 
were  taken  up  with  the  military  bureaus  concerned^  since  the  bureau 
of  Standard  had  no  authority  or  funds  for  the  purchase  of  glasses 
other  than  a  few  pairs,  not  to  exceed  half  a  dozen,  for  experimental 
purposes." 

3.  Mr.  Berggren  was  in  constant  consultation  with  the  Bureau  of 
Standards  in  his  effort  to  develop  a  satisfactory  instrument,  and  it 
appears  that  the  officials  of  the  Bureau  of  Standards  were  consider- 
ably interested  in  his  endeavors. 

4.  The  claimant  in  its  petition  arlleges  that  on  or  about  August  1, 
1918,  they  were  informed  by  Dr.  T.  T.  Smith,  head  of  the  Division 
of  Optics  of  the  Bureau  of  Standards,  that  Mr.  F.  F.  Keppler,  of 
the  Signal  Corps,  wished  to  see  them  and  that  they  thereupon  con- 
ferred with  Mr.  Keppler  and  his  assistant,  Mr.  Robert  F.  Bonham. 
Mr.  Bonham  is  alleged  to  have  stated  that  the  Government  "must 
have  binoculars  in  quantity  and  that  a  night  force  must  be  put  on." 

5.  In  its  petition  the  claimant  alleges  that  on  of  about  October  30, 
1918,  it  entered  into  an  agreement  with  the  Government  through 
Lieut.  M.  P.  Anderson,  of  the  artillery  section.  Ordnance  Depart- 
ment, for  the  manufacture  of  25,000  pairs  of  binoculars,  ''to  be  de- 
livered at  the  rate  of  1,000  per  week  until  the  Army  had  a  sufficient 
supply,  which  would  probably  be  about  March  1,  1919." 

6.  Upon  the  hearing  the  claimant  testified  as  to  two  different 
orders  alleged  to  have  been  placed  with  it  by  the  Government: 

"A.  He  showed  me  this  chart — I  forget  the  number  now — and  I 
think  he  said  he  was  either  three  or  four  hundred  thousand  pairs 
short,  that  he  would  catch  up  with  it  by  March  1,  at  his  present  rate 
of  production;  as  it  would  increase  he  would  catch  up  by  March  1, 
so  that  he  would  have  enough  glasses,  and  that  he  could  use  80,000 
pairs. 

"Q.  Please  confine  yourself  to  that  portion  of  the  conversation 
you  had  with  this  officer  or  any  other  officer  of  the  Government  that 
will  throw  some  light  on  whether  or  not  you  got  an  order. 

"A.  Does  not  that  throw  any  light? 

"Q.  No;  it  does  not;  the  fact  that  they  would  need  80,000. 

"A.  That  he  would  take  from  me  any  part  of  80,000. 

"Q.  That  is  not  what  you  said.     Who  said  that? 

"A.  Mr.  Bonham. 

"Q.  He  told  you  he  would  take  from  you  any  part  of  80,000  pairs  ? 

"A.  He  said  he  would  take  from  me  any  part  of  80,000  pairs  that 
we  could  produce  up  to  January  1. 

"Q.  In  other  words,  you  contend  that  he  gave  you  an  order  for 
your  entire  capacity  up  to  80,000  pairs  delivered  prior  to  January  1  ? 

"A.  Prior  to  January  1. 
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"Q.  When  was  this  conversation? 

"A.  This  was  in  the  latter  part  of  September,  I  am  pretty  sure. 

"Q.  What  did  you  do  at  that  time,  looking 

"A.  He  told  me  this;  he  said,  'The  success  of  the  American  ex- 
pedition in  France  depends  on  our  being  able  to  ^et  glasses  over 
there  in  time,  and  you  nad  better  put  on  a  day  and  mght  force  to  get 
them  out.' 

"Q.  All  right.  What  steps  did  you  take  on  the  strength  of  his 
statement  to  you  that  he  would  take  your  capacity  up  to  January  1, 
up  to  80,000  ?  What  steps  did  vou  take  to  provide  yourself  with  an 
adequate  supply  of  brass,  and  glass,  and  other  raw  materiab  ? 

"A.  We  did  not  take  any  until  our  tools  were  finished. 

''Q.  When  were  your  tools  finished? 

"A.  They  were  mushed  about 

"Mr.  Bebooren.  The  24th  of  November,  the  first  set. 

''A.  The  24th  of  November;  yes. 

''Q.  So  your  expectation  in  the  first  part  of  September  that  you 
would  be  ready  to  get  into  production  was  not  realized  ? 

"A.  No. 

"  Q.  You  ordered  no  raw  material  prior  to  the  armistice  ? 

"A.  Yes,  sir. 

"Q.  No  raw  material  for  the  purpose  of  starting  to  work  on  this 
80,000  order  prior  to  the  armistice,  did  you  ? 

"A.  Yes;  we  ordered  material  to  make  binoculars  prior — on  No- 
vember 1,  a  priority  was  issued  by  the  Brass  Division  of  the  War 
Industries  Board. 

'^Q.  How  much? 

"A.  Enough  to  make  about  a  thousand  pairs.  We  did  not  want  to 
over  order  because  our  dies  were  not  finished,  and  we  did  not 
know "     (Record,  pp.  115,  116,  117,  118.) 

7.  With  respect  to  the  above  testimony  Mr.  F.  F.  Keppler  who 
was  until  early  in  November,  1918,  in  charge  of  the  field  glass  section 
of  the  Procurement  Division  of  the  Signal  Corps  and  thereafter  in 
the  scientific  instrument  section  of  the  machinery  and  engineering 
materials  branch  of  the  Purchase,  Storage,  and  Traffic  Division, 
General  Staff,  testified: 

'*Q.  Did  you  at  any  time,  Mr.  Keppler,  promise  Mr.  Coan  or  any 
representative  of  the  claimant  company,  an  order  for  these  binocu- 
lars  ? 

"A.  No,  sir."     (Record,  p.  34.) 

8.  Mr.  Robert  T.  Bonham,  who  had  reported  for  duty  as  assistant 
to  Mr.  Keppler  a  few  days  prior  to  the  conference  with  the  claimant, 
to  which  he  was  called  by  Mr.  Keppler,  testified: 

'*Q.  You  have  heard  the  testimony  of  the  last  witness  to  the  effect 
that  you  told  him  that  you  would  take  his  entire  production  of 
binoculars  up  to  80,000  pairs  which  he  might  be  able  to  deliver  prior 
to  the  first  of  January,  1918.     Is  that  a  fact? 

"A.  No,  sir;  it  is  not. 
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"Q.  Do  j^ou  recall  the  conversation  about  which  testimony  has 
been  given,  in  which  it  was  alleged  you  made  that  statement  to  this 
last  witness  ? 

''A.  Yes,  sir. 

"Q.  Will  you  give  me  your  version  of  what  was  said  by  you  and 
what  was  said  by  the  last  witness  ? 

"A.  I  had  just  returned  to  Washington  from  Rochester,  N.  Y., 
where  I  had  been  in  charge  of  field-glass  production,  and  had  only 
been  here  it  seems  to  me  a  few  days.  Mr.  Coan  came  in  to  see  Mr. 
Keppler,  as  he  stated,  and  Mr.  Keppler  was  going  out  and  asked  me 
to  talk  to  him.  I  had  no  knowledge  whatever  of  any  previous  discus- 
sion about  this  glass.  Mr.  Coan  came  in  and  talked  to  me  about  it,  ex- 
plained to  me  in  a  general  way  what  it  was  they  proposed  to  do.  I 
questioned  him  at  some  considerable  length,  as  to  how  they  proposed 
to  make  the  glass,  what  sort  of  an  organization,  if  any,  they  had 
*  .  *  *  how  their  plant  was  equipped,  who  was  going  to  handle 
their  work,  where  they  were  getting  their  skilled  workmen,  what  they 
proposed  to  do  about  machinery,  how  they  intended  to  get  their  optical 
parts  for  this  glass,  and  along  that  general  line.  Mr.  Coan's  state- 
ments all  of  them  seemed  to  me  to  be — well,  wholly  questionable.  I 
had  just  returned  as  I  say  from  Rochester  where  I  had  charge  in  the 
Bausch  &  Lomb.plant,  for  the  Government,  of  binocular  prodiiction." 
(Record,  pp.  121,  122.) 

^p  ^^^  •^"  ^^  ^^^  ^^  ^^^ 

'*Q.  You  heard  liim  make  the  statement  that  you  told  him  that 
you  would  give  him  an  order  for  as  many  binoculars  as  he  could 

f produce  up  to  80,000  and  deUvered  prior  to  January  1.  Is  that  a 
act? 

'*  A.  That  is  not  a  fact,  except  that  I  told  him  that  we  would  take 
glasses  from  him  undoubtedlv  if  he  could  produce  a  satisf actoiy  glass. 
But  I  had  never  even  seen  nis  field  glass.  But  if  we  had  had  it  in 
time  and  it  was  a  satisfactory  glass  I  think  undoubtedly  we  would 
have  purchased  some. 

"Q.  You  did  not  have  authority  to  place  an  order  with  th^e  peo- 
ple? 

"A.  Not  at  all,  and  had  no  thought  of  doing  it. 

"Q.  I  mean  you  did  not  have  authority  to  bind  the  Government  to 
purchase,  anything  ? 

^'A.  No,  sir;  there  was  only  one  man  that  had  that  authority,  to 
make  a  contract,  and  that  was  the  contract  officer. 

*  *  3fe  :|c  :|c  :|c  :(e 

''Q.  Any  questions  you  wish  to  ask  him,  Mr.  Coan? 

^'Mr.  Coan:  No. 

''Q.  You  note  that  he  contradicts  your  statement  of  what  you 
say  he  said  to  you,  do  you  not? 

"A.  He  contradicts  it  in  a  way;  he  qualifies  it. 

"Q.  He  does  not  qualify  it  whatever.  He  contradicts  your  state- 
ment of  what  he  said  to  you.     Do  vou  want  to  cross-examine  him  ? 

"A.  No."     (Record,  pp.  125,  126,  127.) 

9.  It  will  be  noted  that  Mr.  Coan  testified: 

'*Q.  You  do  not  claim  Mr.  Keppler  gave  you  an  order? 
"A.  No;  he  was  not  in  position  to  give  me  an  order.''     (Record, 
p.  49.) 
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10.  It  appears  that  the  purchase  of  binoculars  had  about  that  time 
been  transferred  from  the  Signal  Corps  to  the  Ordnance  Department 
and  that  the  purchase  of  binoculars  by  the  Ordnance  Department 
was  in  the  charge  of  the  artillery  section,  to  which  Lieut.  Anderson 
was  attached. 

11.  The  claimant,  in  support  of  the  allegations  of  its  petition  that 
it  had  received  an  order  from  Lieut.  Anderson  for  1,000  binoculars 
per  week,  deliveries  to  continue  from  the  start  of  production  until 
the  1st  of  March,  testified: 

"A.  Yes.  I  beg  your  pardon.  Lieut.  Anderson  told  me  my  con- 
tract would  be  in  my  hands  in  10  days  from  the  day  I  saw  him, 
October  30.  October  30  he  told  me  I  would  have  the  contract  in 
10  days;  he  was  to  take  a  thousand  pairs  a  week  until  the  first  of 
March. 

^'Q.  When  was  this? 

"A.  On  October  30  I  said  that  we  would  like  to  have  a  contract. 
He  said  never  mind.  I  said  'The  Germans  are  writing  these  notes, 
and  I  think  the  war  will  be  over  pretty  soon.'  He  said,  'If  it  is  we 
will  need  them  for  two  years  to  see  the  Bolshevika  with.'  "  (Record, 
p.  49.) 

12.  In  an  affidavit  submitted  to  this  Board  and  read  into  the  rec- 
ord at  the  hearing  Lieut.  Anderson,  who,  because  he  lives  in  the  State 
of  Washington,  was  not  called  to  testify,  stated: 

''The  consolidation  of  procurement  of  all  optical  instruments  for 
the  War  Department,  in  the  Ordnance  Department,  was  ordered  by 
a  supply  circular  dated  early  in  August.  Procurement  of  aU  ord- 
nance optical  instruments  had  previously  been  consolidated  in  the 
artillery  section.  Procurement  Division.  For  these  reasons,  some 
time  during  August  I  was  informed  by  the  chief  of  artillery  section, 
Procui'ement  Division,  that  I  would  have  charge  of  procurement  of 
all  optical  instruments  for  the  War  Department. 

^n  ^P  ^P  ^r  ^r  ^r  ^r 

"Mr.  Keppler,  a  civilian  in  the  employ  of  the  Signal  Corps,  previ- 
ously charged  with  procurement  of  oinoculars,  ii3ormed  me  some 
time  during  September  that  an  interbureau  procurement  request 
would  shortly  be  issued  by  the  Signal  Corps  calling  for  procurement 
of  binoculars  by  the  Ordnance  Department,  as  the  Signal  Corps 
considered  it  advisable  to  start  anotner  manufacturer  to  insure  pro- 
duction in  quantities  required. 

^^  ^n  f  V  V  ^n  ^r 

"On  the  first  call  Mr.  Coan  stated  that  he  was  an  employee  of  the 
above  company  and  that  they  had  approached  the  Bureau  of  Stand- 
ards some  time  previously  and  asked  lor  orders  for  binoculars.  Mr. 
Coan  further  stated  that  he  had  bieen  informed  at  the  bureau  that 
the  Bureau  of  Standards  could  not  give  an  order,  but  that  if  he, 
Coan,  made  five  thousand  pairs  of  binoculars,  he  would  have  no 
difficulty  in  disposing  of  them  to  the  War  Department. 

"Mr.  Coan  lurther  stated  that  the  Spoor-Berggren  Laboratory 
Co.  had  already  expended   $275,000  in  manufacturing  tools,  fix- 
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tures;  etc.,  to  be  used  in  the  manufacture  of  binoculars  and  that 
they  were  ready  to  start  but  could  not  secure  any  material  because 
they  did  not  have  a  Government  contract.  According  to  Mr.  Coan's 
statement  this  money  was  expended  before  he  called  on  the  Ordnance 
Department  the  first  time.  I  told  Mr.  Coan  that  this  was  a  very  re- 
markable proceeding  for  any  responsible  company  to  take,  for  if  the 
war  ended  suddenly  they  would  have  absolutelv  no  redress  for  money 
expended.  I  further  told  him  that  he  should  endeavor  to  secure 
a  Government  order  at  once,  but  at  that  time  I  had  no  authority 
to  place  such  an  order,  though  I  expected  to  receive  such  authority 
in  a  few  days. 

''I  told  Mr.  Coan  that  as  the  binocular  which  he  proposed  to  make 
was  of  different  construction  from  the  regular  Army  glass,  he  would 
have  to  submit  a  sample  to  the  War  Department  before  he  could 
secure  any  order.  I  further  told  him  that  if  this  glass  was  approved, 
I  felt  that,  if  they  had  actually  made  such  a  large  initial  expenditure, 
they  should  receive  an  order,  provided  their  price  was  right. 

I  then  telephoned  to  Mr.  Chattilon,  chairman  of  the  optical 
glass  and  instrument  section  of  the  War  Industries  Board,  and  asked 
him  to  allow  a  priority  on  enough  sheet  brass  and  optical  glass  to 
permit  the  Spoor-Berggren  Laboratory  Co.  to  produce  samples. 
This  was  done  in  order  that  they  might  make  up  samples  to  submit 
to  the  War  Department  for  approval,  and  no  word  was  said  regarding 
payment  for  any  samples. 

I  then  reauested  a  survey  of  the  Spoor-Berggren  plant  made  by 
the  Chicago  district  ordnance  oflBce.  This  is  a  matter  which  is  of 
record  in  uie  Ordnance  Department.  I  am  not  positive,  but  I  believe, 
that  this  district  office  reported  that  the  total  expenditure  made  by 
the  company  was  approximately  $75,000.  I  asked  for  this  survey 
in  order  that  I  might  proceed  in  an  intelligent  manner  if  the  matter 
came  up  again,  and  because  I  had  serious  doubts  as  to  the  truth  of  the 
story  told  by  Mr.  Coan. 

^^  ^fi  ^p  ^^  ^^  ^P  ^^ 

"The  sum  and  substance  of  conversations  held  between  Mr.  Coan 
and  myself  did  not  imply  an  order  or  promise  of  reimbursement  in 
any  way  whatsoever.  I  plainly  told  him  that  they  took  a  long  chance 
when  tney  attempted  to  develop  a  binocular  without  first  receiving 
an  order.  I  further  told  him  that  as  they  were  evidently  impelled 
by  patriotic  motives  I  would  do  what  I  could  to  give  them  orders, 
providing  they  could  make  a  satisfactory  figure  and  produce  a  satisfac' 
tory  instrument, 

*' Unless  officers  in  the  Signal  Corps  or  officials  in  the  Bureau  of 
Standards  offered  or  implied  that  any  expenses  incurred  by  the  com- 
pany would  be  taken  care  of,  they  have  no  claim  against  the  United 
states.  They  most  certainly  had  no  claim  against  the  Ordnance 
Department  through  any  conversation  held  with  me. 

In  view  of  the  facts  above  set  forth,  I  make  the  following  comment 
on  claims  of  Spoor-Berggren  Co.,  as  set  forth  in  your  letter: 

*'  (1)  Mr.  Coan  did  not  call  on  me  on  October  20,  which  was  Sun- 
day, and  according  to  my  diary  a  Sunday  that  I  was  not  on  duty. 

*'  (2)  I  did  state  that  the  Army  needed  a  lot  of  binoculars  and 
that  all  binoculars  for  the  Army  would  be  purchased  by  the  Ordnance 
Department  in  accordance  with  orders  ol  the  Director  of  Purchase, 
Storage  and  Traffic. 
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*'  (3)  Absolutely  no  promise  to  send  a  contract  was  made  by  me 
at  any  time  during  my  conversation  with  Mr.  Coan  and  neither  did 
Mr.  Coan  ask  when  one  would  be  sent." 

13.  On  December  17,  1918,  Dr.  Stratton  wrote  to  Mr.  F.  F.  Kep- 
pler.  Procurement  Division,  Signal  Corps,  as  follows: 

''This  will  introduce  to  you  Mr.  Blair  Coan,  representing  the 
Spoor-Berggreri  Optical  Laboratory,  Chicago,  who  is  developing  a 
new  method  for  making  field  glasses  which  will  greatly  reduce  the 
cost  of  their  construction  without  lessening  their  quality.  It  must 
be  kept  in  mind  that  the  sample  submitted  is  the  first  one  finished 
and  is  susceptible  to  minor  modifications.  We  have  examined  the 
glasses  at  the  Bureau  of  Standards  and  believe  that  this  method  of 
construction  will  meet  the  requirements  as  to  rigidity,  weight,  etc. 
The  optical  parts  are  the  same  as  in  other  field  glasses. 

*'I  am  aware  of  the  fact  that  the  demand  for  field  glasses  has 
perhaps  lessened  in  the  past  month;  however,  if  additional  glasses  are 
required,  I  would  suggest  the  placing  of  a  trial  order  so  that  the 
industry  may  be  developed." 

In  reply  to  which  Maj.  George  A.  Bentley,  in  charge  of  the  pre- 
cision instruments  branch,  wrote  to  Dr.  Stratton: 

^'2.  The  department  has  advised  Mr.  Coan  that  no  authority  exists 
for  the  placing  of  additional  orders  or  contracts.  Not  only  has  the 
demand  for  field  glasses  lessened,  but  there  is  a  decided  oversupply 
on  account  of  the  cessation  of  hostilities. 

*'3.  It  is  regrettable  that  this  concern  has  apparently  gone  to  con- 
siderable expense  in  good  faith,  to  prepare  themselves  for  produc- 
tion of  these  instruments.  However,  the  War  Department  is  not  in 
a  position  to  pjlace  even  a  confirming  order  with  present  authority  in 
this  instance,  in  view  of  the  fact  that  the  expenditures  made  by  the 
Spoor-Berggren  Optical  Laboratory  were  not  authorized  or  encour- 
aged by  the  department." 

DECISION. 

1.  The  claimant  developed  a  novel  type  of  binocular  during  the 
spring  and  summer  of  1918.  This  binocular  interested  the  Bureau  of 
Standards  to  the  extent  that  it  suggested  to  the  Signal  Corps  the 
desirability  of  placing  orders  with  the  claimant  for  the  manufacture 
of  glasses  for  the  Army.  The  Army,  in  turn,  regarded  the  ideas  of 
the  claimant,  as  expressed  in  a  sample  glass  submitted,  as  having 
possible  advantages  over  the  regular  Army  type  and  discussed  the 
placing  of  an  order  with  the  claimant  when  it  had  perfected  a  satis- 
factory binocular  in  which  was  to  be  incorporated  some  of  the  essen- 
tial features  of  the  Army  binocular,  for  example,  the  mil  scale.  For 
this  purpose,  specifications  of  the  approved  design  of  the  Army  glass 
were  furnished  to  the  claimant. 

2.  The  records  have  been  searched  for  evidence  which  might  sup- 
port the  contention  of  the  claimant  that  such  instructions  were  given 
by  the  Government  as  would  create  an  obligation  to  reimburse  the 
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claimant  for  the  expenditures  made  by  it,  and  the  witnesses  who 
testified  upon  the  hearing  were  questioned  at  considerable  length  to 
this  end.  The  fact  is  clear,  however,  beyond  any  doubt,  that  at  no 
time  did  the  Government  place  an  order  with  this  claimant  for  the 
manufacture  of  binoculars. 

3.  In  view  of  the  testimony  that  the  peculiar  value  of  this  type 
of  binocular  was  due  to  the  fact  that  it  was  to  be  manufactured  by 
machinery,  careful  consideration  has  been  given  to  a  conversation 
had  by  the  claimant  with  Lieut.  Col.  J.  O.  Mauborgne,  Signal  Corps, 
who  was  in  charge  of  the  design  of  optical  instruments,  in  which  he 
suggested,  or,  to  give  the  most  favorable  construction  to  his  lan- 
guage, asked  the  claimant  to  submit  samples  to  be  forwarded  to 
France  for  inspection  by  the  Chief  Signal  Officer,  American  Expe- 
ditionary Forces.  Col.  Mauborgne  is  in  France,  but  as  Mr.  Keppler 
was  present  during  the  conversation,  he  was  examined  to  determine 
whether  or  not  Col.  Mauborgne  had  actually  or  impliedly  placed 
an  order  for  the  manufacture  of  any  number  of  binoculars  with  this 
claimant. 

4.  No  claim  has  been  asserted  by  the  petitioner  that  Col.  Mau- 
borgne actually  gave  an  order  upon  the  faith  of  which  it  proceeded 
to  equip  its  plant  for  the  manufacture  of  binoculars,  but  as  the  record  . 
clearly  shows  that  no  order  was  given  by  the  Procurement  Division 
of  the  Signal  Corps  or  the  Ordnance  Department,  and  in  view  of  the 
fact  that  the  claimant  testified  that  to  produce  a  few  machine-made 
sample  binoculars  it  would  require  the  same  plant  facilities,  dies, 
tools,  etc.,  as  would  be  necessary  for  the  preparation  of  its  plant  for  ' 
the  manufacture  of  glasses  on  a  production  basis  (Record,  p.  86), 
an  effort  was  made  to  determine  whether  or  not  Col.  Mauborgne  con- 
templated such  expenditures  by  the  claimant  when  he  expressed  a 
desire  to  secure  a  few  samples  to  send  to  the  Chief  Signal  Officer, 
American  Expeditionary  Forces. 

5.  Mr.  Berggren,  the  scientific  expert  of  the  claimant,  testified: 

''He  looked  over  the  instrument  and  he  said,  'It  is  rather  an  odd 
design;  I  never  saw  anything  like  that  before;  but  if  you  can  help  us 
out  and  save  us  man  power  and  bring  us  an  instrument  in  quantity 
you  will  be  doing  this  Government  the  biggest  service  a  man  can  do 
in  this  emergency,  and  I  would  advise  you  to  send  us  here  a  few  in- 
struments to  be  able  to  send  over  to  Gen.  Russell  in  France.'" 

6.  Before  the  noon  recess  Mr.  Keppler,  who  was  present  at  the 
conversation  with  Col.  Mauborgne,  was  addressed  by  the  Board  as 
follows: 

"I  am  going  to  take  a  recess  until  2.30.  In  the  meantime  will  you 
be  kind  enough  to  recall  to  your  mind  this  conversation  with  Col. 
Mauborgne.  It  seems  to  me  that  is  now  the  crux  of  the  whole  case. 
Did  he  or  did  he  not  give  these  people  instructions  contemplating  that 
they  would  go  back  to  Chicago  and  do  that  which  was  necessary  to 
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manufacture  some  samples  for  him  to  send  to  France  for  considera- 
tion by  Gen.  Russell.  1  think  that  they  will  be  unable  to  prove  that 
they  were  eiven  an  order  by  a  purchasing  officer,  either  Lieut.  An- 
derson or  Mr.  Bonhan.  He  (Mr.  Bonhan)  has  not  been  on  the  stand 
yet,  but  from  the  Judge  Advocate's  opening  statement  I  am  of  the 
o^nion  at  present  that  vou  will  be  unable  to  prove  that  a  purchasing 
officer  gave  you  any  order.  If  a  purchasing  officer  had  done  so  there 
would  be  a  paper  record  of  it  somewhere,  and  there  is  no  such  paper 
record.  So  the  whole  case  seems  to  rest  on  this  conversation  or 
some  subsequent  conversation  with  Col.  Mauborgne.^' 

7.  After  the  noon  recess  with  reference  to  this  question,  Mr.  Keppler 
testified: 

'*I  have  been  thinking  it  over  as  you  suggested,  but  I  can  not  bring 
myself  to  the  point  of  beUeving  that  the  fact  of  Col.  Mauborgne  telling 
them  that  he  would  send  the  samj^les  to  France — that  is,  improved 
samples  after  he  had  suggested  improvements  himself,  and  that 
after  he  had  received  these  improved  samples  he  would  send  to 
France — I  don't  beUeve  it  obhgated  the  department  any  more  than 
they  were  obhgated  at  that  time. 

"At  that  time  they  were  not  obhgated  at  all  ? 

"A.  They  were  not  obhgated  at  all  at  that  time.  Furthermore, 
I  do  not  know  anything,  and  I  don't  beheve  that  his  teUing  them  to 
revise  these  samples  indicated — 

''Q.  To  do  what? 

"A.  To  improve  these  samples,  to  revise  them,  even  in  any  way 
indicated  the  necessity  of  buymg  machinery."    (Record,  pp.  79,  80.) 

8.  It  is  the  opinion  of  this  Board  that  neither  any  officer  or  agent  of 
the  Bureau  of  Standards  nor  any  officer  or  agent  of  the  Secretary 
of  War  placed  an  order  with  this  claimant  for  the  manufacture  of 
binoculars  or  for  the  conduct  of  experiments  looking  to  the  produc- 
tion of  an  accepted  binocular  of  the  type  designed  by  the  claimant's 
scientist,  and  that,  therefore,  the  claimant  has  failed  to  show  cause 
justifying  an  award  in  any  amount. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Curruth, 
Lieut.  Col.  Malone,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  499. 

In  re  CLAIM  OF  THE  SALISBUBT  WHEEL  ft  AZLE  CO. 

CONTRACTS— VEEBAL—PBEPASATION  FOB  PEBFOBMANCE  OF— EX- 
PENSES INCXTBBED  IN.— In  a  claim  filed  under  the  act  of  March  2,  1919, 
where  a  contracting  officer  places  a  verbal  order  with  claimant  for  a  certain  num- 
ber of  articles,  deliveries  of  which  are  to  commence  upon  completion  of  a  pre- 
vious contract  for  similar  articles,  and  although  no  prices  were  filed,  the  War 
Department  Board  of  Contract  Adjustment  finds  that  claimant  is  entitled  to  be 
paid  the  difference  between  the  price  paid  for  and  the  market  value  of  compo- 
nent materials  and  replacement  tools  procured  after  the  date  of  said  verbal  order 
for  the  performance  thereof. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  facts: 

1.  While  the  claimant  was  engaged  in  the  manufacture  of  2,000 
sets  of  Nash  Quad  axles  under  ordnance  contract  P7381-1352  Me, 
negotiations  were  conducted  for  the  manufacture  of  an  additional 
1,000  sets  of  axles  by  Maj.  Allen  H.  Zacharias,  Quartermaster  Corps, 
of  the  motors  branch,  Purchase  Division  of  the  Office  of  Director  of 
Purchases. 

2.  Maj.  Zacharias  placed  an  order  with  the  claimant  on  October  18, 
1918,  for  the  manufacture  of  1,000  axles,  dehveries  thereof  to  com- 
mence upon  the  completion  of  the  above-mentioned  ordnance  contract. 
The  price  to  be  paid  by  the  Government  for  these  axles  was  not  defi- 
nitely fixed,  but  Maj.  Zacharias  testified  that  the  price  would  prob- 
ably be  somewhat  less  than  the  price  paid  in  the  ordnance  contract, 
for  the  reason  that  the  facihties  necessary  for  the  manufacture  of 
axles  had  been  procured  for  the  performance  of  the  earlier  contract. 

3.  No  deliveries  of  material  so  ordered  were  made  by  the  claimant. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  on  October  18,  1918,  the 
Government  entered  into  a  contract  with  the  claimant  for  the  manu- 
facture of  1,000  Nash  Quad  axles. 

2.  The  claimant  is  entitled  to  be  paid  on  account  of  component 
materials  and  replacement  tools,  procured  on  and  after  October  18, 
1918,  for  the  performance  of  the  contract  foimd  herein  to  have  been 
so  made,  the  difference  between  the  price  paid  for  such  material  and 
tools  and  the  market  value  thereof  at  the  time  of  adjustment. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Malone  concurring. 
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Case  No.  278. 

In  re  CLAIM   OF   LEAVBNWOBTH   BSIDOE   CO. 

DENT  ACT— BELDEF  UNDEB-^ECBBTABT  OF  WAB— AUTHOBITT' OF, 
UNDEB  DENT  ACT.-~In  a  claim  filed  imder  Oeneral  Order  103,  War  Depart- 
ment, 1918,  where  claimant  had  a  formally  executed  contract  to  buUd  a  bridge 
for  the  Government  at  a  fixed  price,  and  owing  to  the  operations  of  the  Govern- 
ment in  the  neighborhood  attracting  from  claimant  large  numbers  of  skilled 
laborers  at  high  rates  of  wages  and  in  using  a  large  amount  of  construction  mate- 
rials the  result  of  which  was  to  increase  the  cost  of  the  project  to  the  contractor, 
far  beyond  the  contract  price,  the  Secretary  of  War  or  the  War  Department  Board 
of  Contract  Adjustment  has  no  authority  to  accord  claimant  the  relief  sought 
to  relieve  it  from  such  extraordinary  losses,  but  in  view  of  the  equities  of  the 
claim,  the  latter  will  recommend  that  the  attention  of  Congress  be  invited  to 
the  matter  with  the  suggestion  that  an  appropriation  of  the  amount  claimed  be 
made  for  the  relief  of  the  claimant. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  presented  by  the  Leavenworth  Bridge  Co.,  of  Leaven- 
worth, Kans.,  in  accordance  with  General  Order  No.  103,  War  De- 
partment, series  1918,  is  for  the  sum  of  $30,843.45  and  arises  from 
a  contract  for  the  construction  of  a  reinforced  concrete  bridge  over 
the  RepubUcan  River. 

2.  Under  date  of  December  4,  1917,  the  claimant  entered  into  a 
contract  in  writing  with  the  Quartermaster  Corps,  United  States 
Army,  under  which  it  agreed  to  construct  a  reinforced  concrete 
bridge  over  the  Republican  River  at  Fort  Riley,  Kans.,  furnishing 
"  all  labor,  materials  (except  sand  and  stone  for  which  free  use  from 
the  military  reservation,  Fort  Riley,  Kans.,  the  United  States  Grov- 
emment  will  allow),  tools  and  other  appliances  necessary  and  re- 
quired" in  the  performance  of  the  work.  The  contract  provided  that 
the  Grovernment  would  pay  the  claimant  the  sum  of  $45,000  for  this 
work  and  that  it  should  be  begun  by  December  19,  1917,  and  com- 
pleted by  July  23,  1918. 

3.  The  claimant  has  filed  a  verified  statement  showing  the  cost  of 
the  construction  of  this  bridge  to  have  been  $76,862.46,  against  which 
it  credits  the  sum  of  $45,000,  the  contract  price  paid  by  the  Grovern- 
ment, and  $1,019.01,  the  proceeds  on  the  disposal  of  crushed  rock, 
lumber,  etc.,  leaving  a  net  loss  of  $30,843.45.  This  statement  of  costs 
was  found,  upon  investigation  of  the  Board's  auditor,  to  be  less  than 
the  actual  cost  of  the  bridge. 
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4.  Under  the  dates  of  July  22,  1918,  and  October  30,  1918,  supple- 
mental agreements  extending  the  time  within  which  the  bridge  must 
be  completed  were  executed  under  which  the  claimant  was  given  until 
October  31,  1918,  and  March  1,  1919,  respectively,  to  complete  the 
construction  of  the  bridge. 

5.  The  claimant  Engaged  the  Marsh  Engineering  Co.,  of  Des 
Moines,  Iowa,  to  prepare  the  plans  of  construction  and  to  make  an 
estimate  of  cost.  In  a  letter  to  this  Board  dated  June  16,  1918,  the 
Marsh  Engineering  Co.  states  that  it  included  in  its  original  estimate 
an  allowance  of  $18,600.65  for  labor. 

6.  The  report  of  the  auditor  sent  by  this  Board  to  examine  the 
books  of  the  claimant  shows  that  the  actual  cost  of  labor  for  the 
work  amounted  to  $40,579.54,  or  $21,978.89  in  excess  of  the  amount 
originally  estimated  for  this  item,  and  that  the  moneys  actually  ex- 
pended after  July  23,  1918,  and  properly  subject  to  classification 
under  the  term  "overhead"  amount  to  $9,206.78. 

7.  The  bridge  was  finally  completed  on  March  1,  1919,  and  the 
work  accepted  by  the  Grovernment.  As  to  quality  of  the  claimant's 
performance  the  following  is  quoted  from  a  letter  dated  February 
13,  1919,  addressed  to  the  contractor  by  John  Tufts,  inspector, 
United  States  Quartermaster  Corps: 

*'  Please  allow  me  to  express  to  you  and  your  company  my  appre- 
ciation of  the  whole-hearted,  good  faith  which  your  company  has 
prosecuted  and  brought  about  to  the  successful  completion,  yoiu-  con- 
tract with  the  U.  S.  Government  for  the  bridge  across  the  Republican 
River  near  Fort  Riley,  under  conditions  of  extraordinary  difficulty." 

8.  In  the  course  of  the  consideration  of  the  claim  by  this  Board 
its  investigator  conferred  with  Maj.  J.  C.  Piatt,  Quartermaster  Corps, 
who  executed  the  two  extension  agreements  and  who  has  been  in 
charge  of  construction  at  Fort  Riley  since  July,  1918,  and  Mr.  J.  E. 
Weist,  an  engineer  employed  by  the  Quartermaster  Corps  and  as- 
signed to  supervise  the  construction  of  this  bridge.  Maj.  Piatt 
stated  that  he  had  been  in  close  touch  with  the  building  of  the  bridge, 
that  it  was  urgently  needed  because  of  the  heavy  and  congested  mili- 
tary traffic  over  a  pontoon  bridge,  and  that  this  claimant  "had  done 
everything  in  his  power  to  hasten  the  work,  *  *  *."  Mr.  Weist 
stated  that  during  the  entire  period  of  its  construction  the  claimant's 
performance  of  the  contract  was  satisfactory  in  every  particular. 

9.  The  following  identical  questions  were  addressed  to  Maj.  Piatt 
and  Mr.  Weist,  who  answered  as  indicated  below: 

"  Q.  Is  it  a  fact  that  the  extensions  of  time  within  which  to  com- 
plete the  construction  of  the  bridge  were  granted  (reconmiended)  by 
you  because  you  believed  it  impossible  for  the  Leavenworth  Bridge 
Co.  to  complete  the  bridge  on  account  of  the  fact  that  the  Govern- 
ment construction  work  at  Camp  Funston  and  Fort  Riley  had  taken 
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their  laborers  from  them  and  that  it  was  impossible  to  obtain  a  suf- 
ficient number  of  men  reasonably  skilled  at  their  trade  ? 

*'Mr.  Weist.  It  was. 

^'Maj.  Platt.  My  recommendations  for  time  extensions  on  origi- 
nal contract  was  not  wholly  based  on  the  fact  that  the  Government 
had  employed  practically  all  labor  in  the  vicinity,  but  this  was  a 
large  f actor^  and  the  fact  that  the  origmal  time  limit  was  almost  too 
short,  also  the  fact  that  the  weather  during  the  months  of  January, 
February,  and  March,  1918,  was  quite  severe  and  greatly  hampered 
the  work,  also  the  fact  that  high  waters  flooded  cofferdam  of  center 
pier  which  delayed  the  work. 

"Q.  By  whom  was  it  finally  inspected  and  accepted  by  the  Gov- 
ernment ? 

"Maj.  Platt.  Maj.  Joe  C.  Platt,  Q.  M.  Corps,  constructing 
quartermaster,  and  J.  E.  Weist,  superintendent  of  construction,  Q. 
M.  Corps. 

*'Q.  Please  give  your  opinion  as  to  the  manner  (satisfactorily  or 
otherwise)  of  the  performance  of  contract  covering  this  bridge  by 
the  Leavenworth  Bridge  Co. 

''Maj.  Platt.  The  quality  of  the  work  done  by  contractors  was 
satisfactory  in  every  respect.  The  manner  in  doing  the  work  was 
very  slow,  which  was  largely  caused  by  inability  to  secure  sufficient 
and  efficient  labor,  also  partially  due  to  lack  of  proper  equipment  to 
handle  ajob  of  this  kind. 

*'Mr.  Weist.  Under  the  adverse  conditions  prevailing  here  during 
that  period,  considered  they  were  doing  as  well  as  could  Be  reasonably 
expected. 

Q.  Please  comment  on  the  portions  of  letters,  copies  of  which 
are  inclosed,  which  indicate  (a)  that  the  completion  of  the  bridge 
was  delayed  because  of  the  lack  of  skilled  labor,  and  (6)  that  the  cost 
of  construction  was  increased  because  the  Government  paid  exorbitant 
wages  to  labor  at  Camp  Funston  and  Fort  Riley. 

°Maj.  Platt.  It  is  the  opinion  of  the  writer  that  letters  of  Mr. 
John  Tufts,  G.  V.  Hites,  March  Engineering  Co.,  and  the  Missouri 
Valley  Bridge  &  Iron  Co.,  are  substantially  correct,  as  these  men 
or  firms  were  in  a  position  to  observe  conditions  and  to  know  prices 
of  materials. 

**Mr.  Weist.  The  Missouri  Valley  Bridge  &  Iron  Co.  were  in 
position  to  judge  correctly  as  to  the  labor  situation  during  that  time, 
as  they  had  contracts  for  bridge  work  in  this  section  of  the  country 
during  same  period  and  were  undoubtedly  paying  labor  charges 
far  in  excess  of  estimates  made  when  contracts  were  taken." 

10.  In  support  of  its  analysis  of  the  effect  of  the  Government 
competition  and  in  justification  of  the  claim  for  compensation  to 
cover  increased  cost  of  labor  and  overhead,  the  claimant  submits 
the  following: 

(a)  Letters  from  John  Tufts,  inspector.  United  States  Quarter- 
master Corps,  dated  February  13,  1919: 

"At  the  time  of  the  awarding  of  the  contract  the  price  did  not 
appear  to  be  excessively  low  nor  the  specified  time  for  the  completion 
01  the  work  to  be  unreasonably  short. 
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"During  more  than  nine  months  that  my  duties  as  inspector  for 
the  Government  kept  me  constantly  on  the  work,  /  could  not  help  but 
observe  that  the  mice  of  aJl  materials  entering  into  the  work  had  risen 
i^onsiderahly y  ana  that  the  vxiges  of  lahor,  as  a  result  of  war  conditions, 
had  practically  doubled  and  that  at  almost  aU  times  the  work  was  under- 
manned, although  all  men  thai  offered  or  could  be  had  were  employed  at 
top  wages  and  many  of  them  were  from  advanced  a^e  or  otJier  iauses 
Mnsuited  to  the  worJc  to  be  done  and  perhaps  employed  at  some  loss  to 
your  company,  and  this  in  spite  ofthejad  imt  competent  and  experienced 
engineers  and  foremen  were  %n  cJiarge  of  the  work. 

"I  trust  you  will  pardon  me  when  I  say  that  I  fear  that  owing  to 
the  labor  conditions  noted  that  there  may  have  been  some  loss  sus- 
tained' byyour  company  and  that  if  so  it  is  a  matter  of  much  regret 
to  me.  When  we  consider  the  fact  that  this  bridge  thus  constructed 
at  a  loss  (if  any)  will  be  of  lasting  use  and  benefit  to  the  U.  S. 
Government,  and  that  it  was  the  competition  of  the  United  States  in 
the  labor  and  material  market  at  unusually  high  rates  and  vxiges  that 
caused  the  shortage  of  labor  for  your  company,  it  would  seem  that  in 
justice  some  way  should  be  found  for  the  Government  to  bear  at 
least  a  portion  of  any  extraordinary  loss  that  may  have  been  sus- 
tained by  your  company." 

(6)  Letter  from  L.  V.  Hites,  general  superintendent  of  construc- 
tion, dated  January  24,  1919: 

"In  response  to  your  request  for  a  statement  in  regard  to  the  con- 
ditions which  brought  about  the  extreme  high  cost  of  construction  of 
the  Government  bridge  at  Fort  Riley,  Kans.,  of  which  I  was  general 
superintendent,  I  will  say  that  abnormal  labor  conditions  and  a  very 
serious  material  situation  made  the  building  of  this  bridge  almost 
impossible  besides  being  extremely  expensive  to  you." 

(c)  Letter  from  the  Marsh  Engineering  Co.,  dated  January  23, 
1919: 

*'At  the  time  you  bid  on  this  bridge  we  made  an  itemized  cost  of 
the  structure,  and  the  contract  price  of  $45,000  showed  a  modest 
contractor's  profit,  the  figures  being  based  on  prices  of  labor  and 
materials  prevalent  at  that  time.  Shortly  after  award  of  the  con- 
tract the  prices  of  materials  adv^inced  greatly,  especially  the  price 
of  lumber,  one  of  the  major  items  of  expense  in  this  construction. 
There  was  also  a  large  advance  in  price  of  labor  and  a  marked  falling 
oflF  in  its  efficiency.  We  especially  noted  this  labor  proposition  when 
we  occasionally  visited  the  work.  This  difficulty  you  experienced  in 
securing  any  class  of  labor,  in  connection  with  the  high  wages  you 
had  to  pay,  in  our  opinion  must  have  fully  doubled  our  estimated 
cost  of  this  item.  We  do  not  see  how  you  could  have  completed  this 
contract,  under*  the  conditions  that  obtained  during  construction, 
without  a  large  loss. 

**We  do  not  believe  it  to  be  the  intention  of  our  Government  to 
unjustly  oppress  one  of  its  contractors  or  cause  him  to  lose  monev 
because  of  labor  and  material  conditions  entirely  beyond  his  control. 
We  believe  if  the  actual  facts  were  presented  to  the  proper  authori- 
ties our  Government  would  reimburse  you  for  at  least  the  amount  of 
your  actual  losses.     This  would  be  no  more  than  just." 
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(d)  Letter  from  the  Missouri  Valley  Bridge  &  Iron  Co.,  of  Leaven- 
worth, Kans.,  dated  May  20,  1919: 

**In  reply  to  your  inquiry  about  our  experience  as  to  the  increased 
cost  of  laoor  and  materials  since  the  middle  of  1917  and  the  difficulty 
resulting  therefrom  in  taking  bridge  and  other  construction  con- 
tracts, we  have  to  say  that  the  increased  cost  and  inefficiency  of  labor 
have  been  most  ruinous. 

'^AUo  we  might  state  that  during  the  period  of  the  construction  of 
the  military  cantonment  at  Camp  Funston,  Kans.,  the  labor  market 
in  this  immediate  district  was  to  a  large  extent  depleted  by  the  num.- 
ber  of  mechanics  and  workmen  who  were  used  in  that  construction 
work.  In  our  particular  ca^e  we  lost  a  large  portion  of  our  templet 
makers  from  our  fabricating  plant,  as  weU  a^  other  skilled  labor  used 
in  our  oridge-conMruction  work, 

*'The  contracts  we  had  taken  early  in  the  war  time  and  before  we 
had  be^n  to  realize  the  labor  situation  and  that  the  Government 
was  taking  about  aU  of  the  best  men  into  the  Army  or  on  a  wage  ba^is 
that  left  us  the  refuse  at  also  a  much  increased  wage  scale^  have  been 
most  unsatisfactory  and  in  many  cases  lost  us  considerable  money. 
We  have  no  doubt  you  have  found  similar  results  in  your  business/' 

11.  The  following  is  quoted  from  the  report  of  the  investigator 
sent  out  by  this  Board: 

*^The  Manufacturers'  National  Bank  *  *  *  decided  to  extend 
the  necessarv  credit  to  enable  the  contractor  to  complete  the  work,, 
the  certainty  of  loss  notwithstanding. 

^fi  ^K  ^^  ^^  ^^  ^p  9^ 

'*The  Leavenworth  Bridge  Co.  *  *  *  had  done  a  success- 
ful business  for  twenty  years,  and  that  last  year  was  the  first  year 
of  actual  loss. 

«  «  :|c  :|c  9|t  3|c  9|t 

a  *  *  *  ^  number  of  business  men  who  I  had  occasion  to  meet 
volunteered  the  information  that  Mr.  Rohr  (one  of  the  partners) 
was  well  known  in  Kansas  and  vicinity,  with  a  reputation  of  being 
honest  and  honorable  in  all  his  dealings,  and  a  hard  worker. 

«<  *  *  *  J  ^g^  favorably  impressed  with  his  attitude,  and  noth- 
ing occurred  to  indicate  a  desire  or  intent  to  withhold  any  informa- 
tion or  fact  relative  to  their  business. 

♦  ♦♦«*** 

*'No  charge  for  depreciation  on  machinery  or  equipment  was 
found  to  be  included  in  claim,  nor  any  officer  expense  or  salary  for 
Mr.  Rohr  or  Mr.  Young  (the  other  partner),  nor  any  charge  what- 
ever for  administrative  salaries  or  expenses,  except  actual  traveling 
expenses  of  Mr.  Rohr  and  Mr.  Young,  and  no  charge  was  made  for 
supervision.^' 

12.  In  support  of  its  claim  for  excess  cost  of  materials  the  claim- 
ant submits  several  letters  indicating  the  extent  to  which  construc- 
tion materials  advanced  in  cost. 
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DECISION. 

1.  The  petitioner's  claim  for  relief  is  based  on  three  grounds:  (a) 
That  the  Grovernment  offered  and  paid  exorbitant  wages  to  attract 
laborers  to  the  construction  work  being  conducted  by  the  Army  at 
Camp  Funston  and  Fort  Riley  and  thus  stripped  that  part  of  the 
country  of  skilled  construction  labor.  For  this  reason  the  claimant 
states  that  the  labor  he  was  able  to  obtain  cost  double  the  amount 
which  it  originally  contemplated  paying  for  labor  and  on  which  the 
estimate  and  proposal  were  based;  (b)  that  the  labor  it  was  able  to 
secure  was  of  such  poor  quality  and  so  unskilled  that  it  took  until 
March  1,  1919,  to  perform  the  work  which  with  the  ordinary  labor 
usually  available  would  have  been  completed  by  July  23,  1918;  (c) 
that  the  Government  authorized  and  paid  prices  for  construction 
materials  far  in  excess  of  the  prices  prevailing  at  the  time  the  pres- 
ent contract  was  executed.  The  claimant  therefore  argues  it  is  en- 
titled to  be  reimbursed  for  the  increased  cost  of  labor  and  materials 
and  for  overhead  expenses  during  the  period  from  July  23,  1918, 
to  March  1,  1919,  or,  in  other  words,  the  cost  of  labor  and  materials 
and  overhead  expenses  in  excess  of  the  amounts  originally  estimated 
as  necessary  for  the  performance  of  this  contract. 

2.  This  claimant  based  its  proposal  for  the  construction  upon  its 
engineers'  estimate  of  cost,  which  in  turn  was  *^  based  on  prices  of 
labor  and  material  prevalent  at  that  time,"  the  only  reasonable  basis 
which  could  have  been  adopted.  It  must  have  been  apparent, 
however,  to  this  claimant  that  the  country's  participation  in  the 
war  would  involve  vast  building  projects  resulting  in  marked  increase 
^n  the  cost  of  construction  materials.  Thus  it  can  not  be  held  the 
claimant  should  now  be  reimbursed  for  losses  on  account  of  the  in- 
creased cost  of  construction  materials  due  to  an  improvident  bargain. 

3.  The  Government  itself  undertook  construction  work  in  the  im- 
mediate vicinity  of  this  project  and  offered  and  paid  wages  far  in 
excess  of  those  theretofore  prevailing  in  that  vicinity  for  like  char- 
acter of  labor.  It  would  seem  therefore  that  this  claimant  should 
be  reimbursed  for  the  increase  in  costs  directly  aMributable  to  the 
Government  competition,  namely,  for  the  cost  of  labor  in  excess  of 
the  sum  included  in  the  original  estimate,  $21,978.89,  and  for  the  over" 
head  costs  during  the  period  from  July  23,  1918,  to  March  1,  1919, 
$9,206.78,  to  which  date  the  Government  recognized  the  right  of  the 
claimant  to  continue  the  performance  of  the  work  without  penalty 
because  of  the  scarcity  of  skilled  labor  available  therefor. 

4.  This  Board  has  not  nor  has  the  Secretary  of  War  authority  to 
accord  the  relief  asked  for  by  the  claimant,  however  much  the  satis- 
factory completion  of  the  construction  project  in  the  face  of  certain 
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loss  may  inspire  appreciation  and  sympathy,  and  it  is  therefore 
necessary  to  deny  as  relief  asked  by  the  petitioner. 

5.  The  Board  considers,  however,  that  the  equities  of  the  case 
argue  strongly  for  the  claimant,  and  it  is  accordingly  recommended 
that  the  attention  of  Congress  be  invited  to  the  matter,  with  the  sug- 
gestion that  an  appropriation  in  the  amount  requested  by  the  claim- 
ant, $30,843.45,  be  made  for  the  relief  of  this  claimant. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  transmits 
its  decision  to  the  Secretary  of  War,  in  accordance  with  General 
Order  No.  103,  series  1918,  and  invite  his  attention  particularly  to 
paragraph  5  of  the  decision. 

Col.  Gamett,  Col.  Bo^s,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Malone  concurring. 


Case  No.  437. 

In  re  KEYSTONE  KNITTED  FABBIC  CO. 

1.  CONTBACTS— AUTHOSITT  OF  PBOCUBEMENT   OFFICES  TO  MAKE— 

NONE  FOUND. — ^In  a  case  where  a  procurement  officer  states  to  claimant 
that  he  will  recommend  a  contract  for  a  certain  number  of  articles  (and  later 
a  formal  order  is  issued  to  claimant  for  such  amount),  and  will  also  recom- 
mend a  contract  for  a  certain  additional  number  of  the  same  articles  for  which 
no  formal  order  is  ever  issued,  and  such  procurement  officer  at  the  same  time 
plainly  states  to  claimant  the  limitation  of  his  authority,  the  War  Department 
Board  of  Contract  Adjustment  finds  no  contract  was  made  with  claimant  for 
the  latter  amount  which  may  be  adjusted,  paid,  or  discharged  under  the  act 
of  March  2,  1919,  and  will  make  no  award  for  loss  on  raw  materials  alleged 
to  have  been  purchased  on  the  faith  of,  and  to  fulfill  such  alleged  order. 

2.  CONTRACTS— ORAL— LACK  OF  AUTHOBITT  OF  GOVEBNMENT  BEFBE- 

SENTATIVE  TO  MAKE.— In  a  claim  under  the  act  of  March  2,  1919,  where 
claimant  claims  reimbursement  for  loss  sustained  on  raw  materials  purchased 
for  requirements  in  completing  an  alleged  Qovemment  contract,  and  it  clearly 
appears  from  the  evidence  that  the  Government  representative  with  whom 
claimant  dealt  had  no  authority  to  make  such  contract,  of  which  fact  claimant 
was  aware,  the  War  Department  Board  of  Contract  Adjustment  finds  that  no 
contract  was  entered  into  with  the  claimant,  and  that  It  has  failed  to  show 
cause  Justifying  an  award  in  any  amount. 
Z.  EVIDENCE— WEIGHT  OF— CONFLICT  OF  TESTIMONY.- Where  the  testi- 
mony of  a  witness  on  a  certain  point  is  clean  cut,  it  allows  of  no  contradiction 
by  testimony  less  certain ;  and  where  It  appears  that  he  was  well  aware  of  his 
lack  of  authority  to  contract,  that  fact  must  also  be  given  appropriate  weight. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division,  Supply  Circular  No.  17,  for  $31,110.02,  for  damages  claimed 
to  have  been  sustained  by  the  Keystone  Knitted  Fabric  Co.  (Inc.), 
of  257  Fourth  Avenue,  New  York,  N.  Y.,  by  reason  of  its  purchase 
of  wool  yam  for  the  purpose  of  manufacturing  spiral  puttees  on  an 
order  alleged  to  have  been  placed  with  it  by  the  Government. 

2.  During  the  month  of  June,  1918,  Mr.  Christian  Bahnsen,  presi- 
dent of  the  claimant,  negotiated  with  Mr.  F.  E.  Haight,  chief  of  the 
knit-goods  section.  Clothing  and  Equipment  Division,  Quarter- 
master Corps,  New  York,  for  a  contract  for  the  manufacture  of 
spiral  puttees.  It  appears  that  a  contract  for  1,000,000  pairs  was 
discussed,  but  because  of  Mr.  Bahnsen's  reluctance  to  take  such  a 
large  order  it  was  tentatively  decided  to  reduce  the  size  of  the  pro- 

166564—20 13  355 


356  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

posed  contract  to  500,000  pairs.  Mr.  Bahnsen  represented  to  Mr. 
Haight  that  he  had  the  wool  necessary  for  the  manufacture  of 
500,000  puttees,  and  that  he  would  require  no  Government  wool. 
Mr.  Bahnsen  now  states  that  he  did  not  mean  that  he  actually  owned 
the  wool  at  the  time  of  his  conversation  with  Mr.  Haight,  but  that 
his  company  would  require  no  allotment  of  Government  wool  nor 
would  it  require  Government  assistance  in  obtaining  a  supply  of 
wool. 

3.  It  is  claimed  that  Mr.  Haight  told  Mr.  Bahnsen  that  he  would 
award  contracts  for  500,000  pairs  of  puttees  to  the  claimant,  but  that 
he  could  only  give  a  written  order  for  those  to  be  delivered  prior 
to  December  31,  1918,  as  he  did  not  have  authority  then  to  place  an 
order  for  delivery  in  1919.  It  is  also  claimed  that  Mr.  Haight  stated 
that  the  written  order  for  1919  delivery  would  follow  as  soon  as 
the  necessary  authority  could  be  obtained. 

4.  Mr.  Haight,  on  the  other  hand,  testified  that  he  did  not  give- 
this  claimant  any  order  for  spiral  puttees  whatever  (record,  pp. 
26,  27),  as  he  did  not  have  the  authority  to  place  orders  or  to  do  more- 
than  negotiate  and  recommend  the  placing  of  orders  (record,  pp. 
18,  19,  25,  31).  Mr.  Haight  testified  that  "very  possibly"  he  did 
say  to  this  claimant,  ''I  will  recommend  the  purchase  of  500,000* 
pairs  of  puttees,  but  no  Government  wool." 

5.  Under  date  of  June  21,  1918,  Mr.  Haight  recommended  (No. 
KP-107)  that  a  contract  for  200,000  pairs  of  puttees,  deliveries  to 
be  completed  by  December  31,  1918,  and  (No.  KP-108)  that  like- 
contract  for  300,000  pairs  of  puttees,  dehveries  to  begin  January  1, 
1919,  be  also  awarded  to  this  claimant. 

6.  Mr.  Haight  testified  that  it  was  his  practice  to  give  the  pro- 
spective contractors  copies  of  his  purchase  recommendations  but  that 
'invariably  I  made  the  statement  that  it  was  not  worth  the  paper 
it  was  written  on  untU  they  received  a  formal  contract  from  the  Oov^ 
emment;  that  I  had  no  authority  to  purchase.^*  (Record,  p.  28.)  He 
admitted  the  possibility  of  having  given  copies  of  KP-107  and 
KP-108  to  this  claimant,  with  the  qualifying  statement  as  to  his 
lack  of  authority  to  bind  the  Government. 

7.  On  June  27,  1918,  Mr.  Haight  wrote  to  Col.  Hirsch,  the  divi- 
sion contracting  officer,  calling  attention  to  purchase  recommenda- 
tion KP-108,  and  urging  that  as  no  Government  wool  would  be 
required  by  this  claimant,  the  restriction  on  awarding  contracts 
calling  for  deliveries  after  January  1,  1919,  should  not  be  permitted 
to  prevent  taking  advantage  of  such  a  favorable  situation.  (Kecord, 
pp.  31,  33,  64,  65.) 

8.  Under  date  of  July  2,  1918,  order  No.  4181-N  for  the  manu- 
facture of  200,000  pairs  of  spiral  puttees  in  accordance  with  purchase- 
recommendation  No.  KP-107  was  awarded  to  this  claimant. 
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9.  Mr.  E.  p.  Darrow,  in  charge  of  knit  goods  inspection,  has  cer- 
tified that  this  claimant  had  on  hand  upon  the  termination  of  contract 
418 1-N,  49,204  pounds  of  woolen  yam  for  the  purpose  of  manu- 
facturing spiral  puttees,  only  18,402  pounds  of  which  would  have 
been  required  for  the  performance  of  that  contract  had  it  not  been 
terminated.  The  claimant  therefore  had  30,802  pounds  of  yam  in 
excess  of  that  necessary  for  the  performance  of  contract  4181-N  for 
which  it  paid  $2.06  per  pound,  less  2  per  cent  discount.  This  amount 
of  yam  was  not  more  than  sufficient  to  manufacture  300,000  pairs  o£ 
puttees. 

DECISION. 

1.  It  clearly  appears  that  the  Government's  negotiator,  Mr.  F.  E. 
Haight,  looked  favorably  upon  the  present  claimant  as  a  source  of 
supply  of  spiral  puttees  and  that  he  recommended  the  purchase  from: 
it  of  500,000  pairs  of  spiral  puttees  on  June  21,  1918,  and  again  on 
June  27,  1918. 

2.  Prior  to  that  time  a  policy  had  been  announced  that  no  contracts 
for  puttees  would  be  executed  imder  which  deliveries  would  be  con- 
tinued beyond  December  31, 1918.  Understanding  the  claimant  to  be- 
supplied  with  the  wool  necessary  for  the  manufacture  of  500,000 
pairs  of  puttees  and  that  it  would,  therefore,  be  unnecessary  for  the^ 
Government  to  furnish  wool  or  to  assist  in  its  procurement,  Mr. 
Haight  recommended  that  this  case  be  made  an  exception  to  the  policy 
mentioned. 

3.  It  is  clear  that  the  contracting  officer  did  not  consider  the  recom- 
mended course  to  be  expedient,  for,  on  July  2,  1918,  in  accordance 
with  purchase  recommendation  KP-107,  an  order  for  200,000  pairs  of 
puttees  was  issued  to  this  claimant  and  no  additional  order  was  given 
prior  to  the  armistice. 

4.  The  form  of  organization  of  procurement  units  in  the  supply 
corps  of  the  Army  during  the  war  contemplated  that  the  authority 
to  bind  the  Government  would  be  centralized  in  so  far  as  practicable^ 
to  the  end  that  chaaiges  in  requirements  and  changes  in  policy 
adopted  by  superior  authority  could  be  promptly  effected  by  com- 
municating with  the  recognized  contracting  officers.  Centralization 
of  authority  to  finally  commit  the  Government  was  essential  and 
officers  in  charge  of  the  various  fractional  imits,  however  expert  and 
capable,  were  not  ordinarily  authorized  to  do  more  than  to  negotiate- 
and  recommend  the  execution  of  contra<?ts  by  the  proper  authority. 
Mr.  Haight  has  repeatedly  affirmed  that  his  authority  was  so  limited, 

5.  It  is  not  material  to  a  consideration  of  the  issues  here  presented, 
whether  or  not  Mr.  Haight's  purchase  recommendations  were  based 
on  erroneous  information  as  to  the  claimant's  supply  of  wool  for 
the  reason  that  it  is  clear  that  he  did  not  actually  place  an  order 
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with  this  claimant  for  the  additional  300,000  puttees.  Mr.  Haight's 
testimony  that  he  did  not  give  the  order  as  claimed  is  clean  cut  and 
allows  of  no  contradiction  by  testimony  less  certain.  The  fact  that 
he  was  well  aware  of  his  lack  of  authority  to  so  do  must  also  be  given 
appropriate  weight. 

6.  The  claimant  testified  that  on  encountering  difficulty  in  its 
efforts  to  procure  yarn  it  called  several  times  to  see  Mr.  Haight  to 
ask  him  to  cancel  the  order  for  300,000  pairs  of  puttees  and  to  release 
it  of  the  obligation  to  make  delivery.  Mr.  Bahnsen  testified  that  on 
failing  to  see  Mr.  Haight: 

^'T  went  to  the  head  of  the  division,  Mr.  Bonties,  chief  of  division, 
and  he  said  to  me,  *  I  saw  Mr.  Haight,  and  I  don't  think  you  can  get 
anything  canceled  whether  you  have  a  signed  order  or  not,  because 
you  have  agreed  to  deliver  500,000  pairs' — and  Mr.  Bonties  will 
recollect  this  probably,  I  am  pretty  sure  he  will — at  any  rate  I  was 
there  several  times  and  Mr.  Bonties  told  me  that  it  was  up  to  the  de- 
partment, that  as  far  as  he  knew  such  cancellations  were  out  of  place 
especially  when  the  market  was  going  uj>. 

'*  Q.  l5o  I  understand  you  to  say  that  in  September  when  you  went 
to  see  Mr.  Bonties  vou  went  for  the  purpose  of  asking  him  to  cancel 
your  order  for  300,000  ? 

''A.  Yes,  we  would  have  been  very  happy."     (Record,  pp.  52,  53.) 

7.  Mr.  H.  P.  Bonties  was  at  that  time  chief  of  the  Woolens  Branch 
of  the  Clothing  and  Equipment  Division.  He  has  not  been  called  to 
testify  as  to  his  conversation  with  Mr.  Bahnsen  for  the  reason  that 
the  present  acting  chief  of  the  Clothing  and  Equipment  Division  has 
stated: 

"The  relative  authority  of  Mr.  Bonties  and  Mr.  Haight  were  ex- 
actly equal.  Each  was  chief  of  a  branch  or  section  ana  supreme  in 
that  section,  subject  to  the  authority  of  the  chief  of  division." 

Col.  Hirsch  was  chief  of  the  division  at  the  time  of  Mr.  Bahnsen's 
conversation  with  Mr.  Bonties  (Record,  p.  18)  and,  assmning  Mr. 
Bahnsen's  recollection  of  that  conversation  to  have  been  correct,  Mr. 
Bonties  did  not  have  any  authority  to  act  in  the  matter. 

8.  It  is  the  opinion  of  the  Board  that  no  agreement  was  entered 
into  by  the  Government  with  this  claimant  for  the  manufacture  of 
puttees  as  claimed  in  its  petition  and  that  it  has  failed  to  show  cause 
justifying  an  award  in  any  amount. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fair- 
banks and  Lieut.  Col.  Malone  concurring. 


Cases  Nos.  332,  334,  and  335. 

In  re  CLAIMS  OF  HXNBY  SONNXBOBN  9t  CO.  (INC.). 

CONTBACTS— OKAL— COMMITMXNTS  MADE  IN  ANTICIPATION  OF— 
LOSSES  ON— ACT  OF  MABCH  2,  1919,  NOT  APPLICABLE  TO  CLAIM.— 
Notwlfhstandlng  a  contractor  liad  ftom  time  to  time  a  large  number  of  Oovem- 
ment  contracts,  and  on  account  of  the  large  scale  upon  which  its  business  was 
conducted  it  purchased  or  made  commitments  lor  large  amounts  of  raw  materials 
in  advance  or  in  anticipation  of  further  Ooyemment  contracts  as  a  regular  course 
of  business,  in  making  a  claim  under  the  act  of  March  8, 1919,  for  losses  sustained 
on  account  of  such  purchases,  the  War  Department  Board  of  Contract  Adjust^ 
ment  has  no  authority  to  furnish  claimant  with  any  relief,  inasmuch  as  the 
evidence  clearly  indicates  that  such  purchases  and  commitments  were  not 
made  on  the  faith  of  any  eri sting  contract  on  which  the  claim  is  made  as  required 
by  said  act  in  order  to  entitle  claimant  to  any  award. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINQS   OF   PACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Henry  Sonnebom  &  Co.  (Inc.),  of  Baltimore,  Md.,  has  pre- 
sented its  statements  of  claim,  Fonn  B,  in  the  above-enumerated 
cases,  alleging  that  between  the  dates  of  October  19  and  November 
2,  1918,  claimants  entered  into  oral  agreements  with  the  Quarter- 
master General's  Office,  through  Mr.  Harry  L.  Wells,  for  the  manu- 
facture of  144,000  overcoats,  at  the  price  of  $1.90  per  garment,  ag- 
gregating $273,600,  and  100,000  olive-drab  woolen  trousers,  at  76 
cents  per  garment,  aggregating  $75,000,  and  100,000  olive-drab  service 
jackets,  at  $1.62  per  garment,  aggregating  $162,000.  It  is  alleged 
that  Mr.  Wells,  of  the  Quartermaster  General's  Office,  gave  oral 
assurance  that  the  bids  of  the  contractor  had  been  accepted  and  that 
the  contracts  were  coming  through  and  same  would  be  in  the  pos- 
session of  the  contractor  in  a  short  time.  Mr.  Harry  L.  Wells,  from 
the  Quartermaster  General's  Office,  has  made  affidavit  in  these  cases 
as  follows: 

'*  The  three  contracts  for  144,000  overcoats,  100,000  service  jackets, 
and  100,000  trousers  referred  to  in  the  letter  from  Lieut.  Col. 
Joseph  Fairbanks,  of  June  6th,  were  among  a  large  number  of  con- 
tracts which  had  been  recommended  just  a  short  time  prior  to  the 
signing  of  the  armistice  We  had  advertised  for  bids  and  the  suc- 
cessful bidders  had  been  recommended  to  and  approved  by  the 
Board  of  Awards.  Their  names  had  been  nublished  in  the  Daily 
Trade  Record  and  had  been  forwarded  to  the  contracting  branch. 

359 


S60  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

Upon  the  signing  of  the  armistice  all  of  the  recommendations  had 
been  held  up.  Other  than  the  notification  that  such  recommenda- 
tions had  been  made,  no  notification  was  given  to  the  contractor 
upon  which  he  might  have  anticipated  his  contract,  except  at  his  own 
risk. 

''These  negotiations  were  carried  on  by  myself  as  acting  chief  of 
the  uniform  section,  clothing  branch,  and  I  am  confident  that  we 
made  it  clear  to  all  contractors  that  we  would  take  no  responsibility 
for  any  purchase  of  materials  or  expenses  in  anticipation  of  a  rec- 
ommendation which  we  had  made." 

2.  In  a  letter  accompanying  these  claims  the  claimants  have  set 
out  the  following: 

'*  In  order  to  afford  the  Government  the  production  and  the  speedy 
deliveries  in  the  manner  demanded  bv  the  emergency,  we  were  at 
all  times  compelled  to  lay  our  plans  lar  in  advance.  The  Govern- 
ment urged  this  policy  upon  us — and  indeed  no  other  policy  would 
have  permitted  the  production  by  us  of  three  and  a  half  million  gar- 
ments for  the  Government — and  upon  the  assurance  of  Govern- 
ment officials  and  others  in  chaise  that  contracts  would  be  coming 
to  us  right  along  we  did  everything  in  our  power  by  way  of  con- 
tracting for  materials  in  advance  in  order  to  assure  uninterrupted 
service.  The  Government  knew  our  maximum  capacity  at  Baltimore 
to  be  approximately  50,000  coats  and  breeches  per  week,  and  at  New 
York  40,000  overcoats  per  week,  and  we  were  advised  to  make  our 
<;ontracts  for  trimmings,  sewings,  etc.,  and  put  into  effect  such  plans 
AS  might  be  necessary  so  that  right  throughout  the  emergency  we 
could  be  relied  upon  for  the  maximum  production.  Under  this 
method  of  operation  we  could  constantly  provide  ourselves  with 
materials  far  in  advance.  Some  of  these  materials — such  as  we  be- 
lieved would  necessarily  be  required  on  all  contracts^  were  obviously 
not  contracted  for  for  any  one  individual  or  specific  Government 
-contract — and  clearly  we  could  not  make  our  purchases  in  any  other 
manner.  In  short,  we  simply  contracted  for  materials  to  meet  the 
requirements  of  Government  contracts  coming  to  us  in  a  way  that 
absorbed  our  capacity." 

3.  For  the  purpose  of  ascertaining  the  datds  on  which  the  orders 
were  placed  for  materials  upon  which  these  claims  are  based,  Mr. 
Henry  Sonnebom,  jr.,  treasurer  of  the  company,  has  furnished  cer- 
tified copies  of  the  invoices  and  the  dates  of  the  original  orders  for 
these  materials.  From  these  invoices  it  is  ascertained  that  the  last 
order  for  any  material  was  placed  on  September  26,  1918,  and  for 
some  of  the  material  orders  were  placed  as  early  as  October  16,  1917. 
The  date  of  the  alleged  contract  is  '^sometime  between  October  19 
And  November  21,  1918."  Therefore  it  is  clear  that  the  obligations 
And  expenditures  made  by  the  claimant  were  made  rather  in  antic«i> 
ipation  of  the  contracts  than  on  account  of  the  contracts. 
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DECISION. 

1.  Even  if  the  evidence  adduced  by  the  claimants  were  taken  to 
establish  contracts  in  each  of  these  cases,  as  the  contracts  were  not 
entered  into  in  the  manner  prescribed  by  law,  these  cases  are  governed 
by  the  act  of  March  2,  1919,  entitled  '*An  act  to  provide  relief  .in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes  (40  Stat.  1272)."  This  act  authorizes  the  Secre- 
tary of  War  '*  to  adjust,  pay,  or  discharge  any  agreement,  express  or 
implied,  upon  a  fair  and  equitable  basis  that  has  been  entered  into 
in  good  faith  during  the  present  emergency,  and'prior  to  November 
12,  1918,"  by  any  officer  or  agent  of  the  Secretary  of  War,  for  pur- 
poses connected  with  the  prosecution  of  the  war,  '^when  such  agree- 
ment has  been  performed  in  whole  or  in  part,  or  expenditures  have 
been  made  or  obligations  incurred  upon  the  faith  of  the  same  by  any 
such  person,  fiTm,  or  corporation  prior  to  November  twelfth,  nineteen 
hundred  and  eighteenJ^  The  act  further  provides,  however,  that  in 
no  case  shall  any  award  include  prospective  profits  on  any  part  of 
the  contract  beyond  the  goods  and  supplies  delivered  to  and  ac- 
cepted by  the  United  States  and  *'a  reasonable  remuneration  for 
expenditures  and  obligations  or  liabilities  necessarily  incurred  in  per- 

forming  or  preparing  to  perform  said  contract." 

2.  It  will  be  observed  that  our  authority  to  make  awards  upon 
such  contracts  involves  two  limitations,  so  far  as  expenditures  and 
obligations  are  concerned,  to  wit:  (1)  Such  expenditures  must  neces- 
sarily have  been  made,  and  such  obUgations  must  necessarily  have 
been  incurred  in  performing  or  preparing  to  perform  said  contracts ; 
and  (2)  such  expenditures  must  have  been  made  and  obUgations 
must  have  been  incurred  upon  the  faith  of  the  agreement. 

3.  In  this  case  it  is  clear  that  the  expenditures  and  obligations 
made  by  these  claimants  were  not  made  upon  the  faith  of  the  agree- 
ment, nor  were  they  made  in  the  performance  or  preparing  to  per- 
form said  contracts,  since  they  were  made,  some  at  least  a  year  and 
others  about  a  month  prior  to  the  making  of  the  alleged  contracts, 
and  therefore  there  is  no  authority  in  the  law  for  an  award  for  such 
expenditures,  and  the  Board  doth  hereby  refuse  to  make  certificate, 
Form  C,  as  prescribed  in  Supply  Circular  No.  17,  Revised. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Fairbanks,  Lieut.  Col. 
MalonO;  and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  308. 

In  re  CLAIM  OF  NATIONAL  EKAMSUNO  ft  STAMPINO  CO. 

BSCOMMBNDATION  OF  AWABD,  EFFXCT  OF. — ^Where  a  recommendation  of 
an  award  to  claimant  was  made  on  November  1,  1918,  and  no  formal  contract 
was  ever  issued  thereon,  there  was  no  contract  bindini:  upon  the  Oovemment 
obligating  it  to  purchase  articles  alleged  by  claimant  to  have  been  purchased 
even  though  under  the  mistaken  idea  it  had  a  contract,  the  claimant  manufac- 
tured certain  articles,  and  a  purchase  order  is  issued  therefor  and  the  goods  have 
been  inspected,  accepted,  and  paid  for,  the  Oovemment  has  gone  as  far  as  it 
could  in  reimbursing  claimant  for  expenses  incurred  under  such  alleged  verbal 
contract. 

Col.  Gamett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  National  Enameling  &  Stamping  Co.,  of  New  York  City, 
has  filed  a  statement  of  claim,  Form  B,  alleging  that  on  or  about 
the  25th  of  October,  1918,  that  company  received  from  Mr.  W.  B. 
Mitchell,  a  Government  buyer,  a  verbal  order  for  26,328  of  each  of  the 
following: 

No.  109  ladles, 
No.  Ill  ladles. 
No.  140  dippers, 
No.  135  saucepans, 
No.  140  saucepans,  and  for 
52,736  No.  135  dippers, 
at  an  aggregate  price  of  $129,730.56. 

2.  It  is  further  alleged  that  the  company  had  completely  manu- 
factured certain  items,  and  had  bought  materials  for  the  remainder, 
and  partly  manufactured  certain  other  items.  The  aggregate  amoimt 
claimed  by  the  contractor  is  $20,079.09. 

3.  Under  date  of  June  23,  1919,  Mr.  W.  B.  Mitchell,  buyer  in  the 
mess,  camp,  and  personal  equipment  branch  of  the  General  Supplies 
Division,  forwarded  to  this  board  purchase  order  No.  GSC)-4093-N 
from  the  General  Supplies  Division,  placed  with  the  National  Enam- 
eling &  Stamping  Co.,  dated  April  5,  1919,  for  the  following  articles: 

7,000  No.  109  ladles, 
7,000  No.  Ill  ladles, 
2,500  No.  140  dippers, 
7,000  No.  135  dippers, 
2,500  No.  140  saucepans, 
7,500  No.  135  saucepans, 
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at  unit  prices  corresponding  to  the  prices  in  the  alleged  oral  con- 
tract  and  aggregating  $20,140.  On  page  2  of  said  purchase  order 
the  following  statements  occur: 

"These  goods  have  been  inspected  and  accepted  by  zone  supply 
officer  New  York  City;" 

and  also: 

''This  purchase  order  covers  articles  inspected  and  accepted  on 
proposed  contract  GSC-1202-N,  dated  November  7,  1918,  and  the 
acceptance  of  this  order  will  not  prejudice  any  claim  which  you  may 
have  for  raw  materials,  special  facilities,  or  partly  finished  products 
on  the  above-mentioned  proposed  contract/' 

In  other  words,  this  purchase  order  was  made  up  four  months' 
after  the  armistice,  in  order  to  cover  the  completed  portion  of  an 
alleged  oral  contract  (Transcript,  June  27,  p.  6).  These  goods  have 
been  accepted,  and  paid  for  by  the  Government  (Transcript,  July 
25,  p.  43). 

4.  Under  date  of  October  25,  1918,  Mr.  William  Rusche,  the  Wash- 
ington represent«^tive  of  the  company,  wrote  to  his  company  a  letter 
in  which  the  following  statement  occurs  (Transcript,  p.  21): 

''For  your  information  would  say,  that . I  received  to-day  the 
order  for  the  following  items  of  utensils  for  Liberty  trail  mobile: 
Requisition  4416,  H.  &  M.  3193." 

Then  follows  an  enumeration  of  articles  which  corresponds  exactly 
to  the  items  set  out  in  the  claim. 

5.  The  Mr.  W.  B.  Mitchell,  mentioned  above,  testified  with  re- 
gard to  this  claim  that  upon  requisition  4416  H.  &  M.  3193  "the 
National  Enameling  &  Stamping  Co.  was  the  lowest  bidder"  (Trans- 
cript, June  27,  p.  23);  that  the  request  for  the  equipment  was 
submitted  to  him  by  Maj.  Peck,  and  that  after  ascertaining  tha^ 
the  National  Enameling  &  Stamping  Co.  was  the  lowest  bidder,  he 
made  recommendation  of  an  award  which  was  in  the  file  and  dated 
October  28  (Transcript,  June  27,  p.  24).  An  examination  of  the 
award  on  the  requisition  shows  that  it  was  dated  the  28th  of  Oc- 
tpber,  which  was  three  days  after  the  date  of  the  letter  written  by 
Mr.  Rusche  to  his  company  informing  them  that  the  award  had  been 
given  him,  so  that  Mr.  Rusche  was  evidently  acting  on  "  advance 
information.'*  An  examination  of  the  bid  sheet  shows  that  the 
tabulation  of  bids  occurred  between  September  30  and  November 
1,  and  that  the  recommendation  of  the  award  went  through  the 
office  on  November  1,  1918  (Transcript,  June  27,  p.  26).  Mr- 
Mitchell  testified  that  after  the  recommendation  of  the  award  went 
through  his  office  he  informed  the  company  that  it  was  the  low 
bidder,  and  would  be  recommended  for  a  contract  (Transcript,  Juno 
27,  p.  27).     After  the  recommendation  of  award,  the  contract  had 
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to  go  through  the  regular  contract  section  (Transcript,  June  27, 
p.  27).  The  recommendation  of  award  did  not  necessarily  carry 
with  it  a  contract,  for  there  were  many  contingencies  upon  which 
no  contract  would  issue  after  the  recommendation  of  an  award. 
For  instance,  if  the  recommendation  for  an  award  was  made  in  a 
<5ase  where  there  were  no  bids,«and  bids  were  required,  a  contract 
would  not  issue;  and  if  the  recommendation  of  an  award  had  been 
made  to  a  person  who  was  not  a  manufacturer,  but  who  had  to  pur- 
<jhase  from  a  manufacturer,  that  would  hold  up  the  contract  (Trans- 
cript, June  27,  p.  31). 

DECISION. 

1.  Under  the  circumstances  in  this  case,  where  the  recommendation 
for  an  award  only  went  through  on  November  1,  1918,  and  no  for- 
mal contract  ever  issued  upon  the  recommendation  of  award,  due, 
of  course,  to  the  fact  that  the  armistice  lessened  the  requirements 
of  the  Government,  we  can  not  find  that  there  was  a  contract  bind- 
ing upon  the  Government  and  obligating  it  to  purchase  the  large 
number  of  articles  mentioned  in  the  letter  of  Mr.  Rusche  on  October 
25,  1918.  We  are  of  the  opinion  that  Mr.  Rusche,  at  the  time  of 
writing  said  letter,  had.  received  no  authority,  verbal  or  otherwise, 
binding  upon  the  Government,  and  that  in  this  case,  as  in  other 
cases  before  this  Board,  he  acted  hastily  in  informing  his  company 
that  a  contract  had  been  received.  The  recommendation  of  award 
did  not  go  through  until  after  the  letter  was  written,  and  no  formal 
contract  was  ever  issued. 

2.  As  we  have  seen,  for  all  goods  which  have  been  manufactured 
by  the  company  imder  the  mistaken  idea  that  it  had  a  contract,  a 
purchase  order  has  issued,  and  the  goods  have  been  inspected,  ac- 
cepted, and  paid  for  by  the  Grovemment;  and  this  would  seem  to 
be  as  far  as  the  Government  can  go  in  reimbursing  this  company 
for  its  expenses  under  this  alleged  oral  contract. 

3.  For  the  reasons  above  set  out  the  Board  is  convinced  that  no 
agreement  within  the  purview  of  the  act  of  March  2, 1919,  was  entered 
into  between  the  National  Enameling  &  Stamping  Co.  and  an  officer 
or  agent  of  the  Secretary  of  War,  and  the  Board  doth  hereby  refuse 
to  issue  certificate.  Form  C,  as  prescribed  by  Supply  Circular  No.  17, 
revised  March  26,  1919. 

Col.  Boggs,  Col.  Fairbanks,  Lieut,  Col.  Carruth,  Lieut.  Col.  Malone, 
Lieut.  Col.  Hamilton,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  415. 

In  re  CLAIM  OF  JOHN  BICH  ft  BBOS. 

7AILUBS  TO  COMPLY  WITH  GOVERNMENT  BEGULATIONS,  LOSS  CAUSED 
BY. — Claimant  pnrcliaBed  wool  in  excess  of  requirements  necessary  to  complete 
Oovemment  contracts,  contrary  to  Oovemment  r^^olations,  at  prices  highe' 
than  those  fixed  by  the  Oovemment,  and  npon  being  directed  to  ship  such  surplus 
to  the  wool  distributing  center  did  not  do  so,  but  instead  requested  that  it  be 
allowed  to  keep  the  wool  on  hand,  and  be  given  contracts  in  the  performance  of 
which  it  could  use  the  wool.  When  offered  a  contract  for  blankets  at  |7.25  each 
(the  price  being  paid  other  manufacturers  who  were  using  wool  allocated  to  them 
at  Qovemment  fixed  prices),  it  declined  on  the  ground  that  it  would  lose  money 
at  less  than  $7.86  per  blanket,  because  of  the  high  prices  paid  for  the  wooU 
The  wool  was  left  on  its  hands  when  the  armistice  was  signed.  A  temporary 
suspension  for  the  claimant's  benefit  of  the  direction  to  ship  the  over  supply  of 
wool  to  a  Government  distributing  center  did  not  contemplate  the  assumption 
by  the  Government  of  any  obligation  and  the  risk  of  loss  in  failing  to  so  ship  the 
wool  must  be  borne  by  the  claimant. 

Ijieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  Class  B  claim  imder  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $16,120.57,  damages  alleged  to 
have  been  sustained  by  John  Rich  &  Bros.,  of  Woolrich,  Pa.,  by 
reason  of  the  purchase  of  wool  in  excess  of  the  quantity  required 
for  the  performance  of  a  contract  for  the  manufacture  of  blankets 
and  by  reason  of  the  retention  of  such  wool  in  anticipation  of  future 
<5on  tracts. 

2.  Under  date  of  May  20,  1918,  the  claimant  was  awarded  Quar- 
termaster Corps  contract  No.  3351-P  for  the  manufacture  of  12,500 
'blankets. 

3.  It  was  estimated  by  the  claimant  that  it  would  require  80,000 
pounds  of  grease  wool,  on  a  basis  of  about  5^  pounds  of  grease  wool 
or  2f  pounds  of  scoured  wool,  for  the  manufacture  of  each  blanket. 
(Record,  p.  69.) 

4.  Under  date  of  Jime  12,  1918,  the  claimant  filed  with  the  Wool 
Division,  War  Industries  Board,  an  application  for  the  privilege  of 
purchasing  113,760  pounds  of  grease  wool  from  farmers  in  the  vicinity 
of  its  plant  for  the  performance  of  the  blanket  contract.  This 
application  also  stated: 

''We  require  to  complete  above  contracts  90,000  pounds  of  wool, 
■and  have  m  our  possession  at  present  time  BOO  pounds  of  wool 
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suitable  for  these  contracts.  We  have  in  the  past  five  years  pur- 
chased directly  from  the  wool  growers  in  our  vicinity  (a  radius  of 
50  miles)  a  yearly  average  of  about  15,000  pounds.  We  have  since 
the  5th  of  April,  1918,  purchased  500  pounds  of  wool  from  growers 
or  dealers.  We  have  procured  from  the  Government  since  the  5th 
of  April,  1918,  none  pounds  of  wool." 

5.  Acting  upon  thia  application,  the  War  Industries  Board  granted 
authority  to  this  claimant  to  buy  10,000  pounds  of  grease  wool  and 
stated:  "Any  further  wool  that  you  need  for  Government  contract^ 
will  be  allotted  to  you  by  Mr.  E,  W.  Brigham,  wool  distributor,  298 
Summer  Street,  Boston,  Mass." 

6.  In  order  to  give  proper  consideration  to  this  case,  it  is  necessary 
to  carefully  examine  the  correspondence  between  the  Government 
and  the  claimant  with  reference  to  the  procurement  of  this  wool. 
Under  date  of  July  13,  1918,  the  claimant  wrote  to  Mr.  Lewis  Pen- 
well,  Chief  of  the  Wool  Division,  War  Indiistries  Board,  as  follows: 

''We  have  Government  contracts  for  blankets  No.  3351-P,  dated 
May  20,  1018,  which  contract  we  figured  requires  about  60,000  pounds 
of  scoured  wool,  or  about  111,000  pounds  of  domestic  wool  in  the  grease^ 

''On  June  10th,  while  at  C.  &  E.  Division,  109  East  16th  St.,  New 
York  City,  in  quest  of  wool  for  contract,  I  was  told  to  go  home  and 
purchase  domestic  wool  enough  for  the  contract.     *     *     * 

"On  Jime  12th  we  made  application  to  your  office  to  purchase 
90,000  pounds,  and  started  at  once  to  get  our  men  to  purchase  the 
clip  under  the  ruling:  'Government  regulation  for  handling  wool 
clip  of  1918  to  dealers.'  To  expedite  same  in  country  districts,  we 
started  to  buy  and  contract  for  farmers'  wool,  pending  the  ^ranting 
of  permit.  We  felt  sure,  since  the  wool  was  all  to  be  used  for  Gov- 
ernment blankets,  our  request  would  be  granted,  and  as  we  have 
been  dealing  in  wools  for  the  past  eighty-seven  years  in  business,, 
and  have  the  confidence  of  all  the  people,  we  figured  we  covld  pay  pie 
fanners  more  for  their  wool  than  a  dealer  and  offered  them  the  top  price,, 
and,  naturally,  our  buyers  tied  up  most  all  the  clip,  which  will  run  in  the 
neighborhood  of  90,000  pounds,  which,  on  a  scoured  basis,  will  be 
about  45,000  pounds  of  quarter-blood  wool. 

*  *  4e  Ht  He  ]|(  « 

"  We  realise  that  we  did  not  act  according  to  instructions,  and  it  wa» 
not  our  idea  to  disobey  orders.  It  was  a  misfortune  of  circumstances  in- 
going  out  and  tying  up  the  dip  hurriedly  from  the  farmers  avd  then  being 
compelled  to  take  the  dip,  which  runs  on  the  average  of  100  pounds,  from, 
the  farmers. 

'  We  want  to  lay  the  facts  all  before  you  as  they  are,  and  will  state  that 
the  wool  is  here,  subject  to  Government  orders  and  instrv^ctioTis. 

"  We  a^k,  however,  that  since  we  hoAye  these  wools  that  you  will  grant 
us  permission  to  use  them  for  Government  work  exdusively,  thus  samng 
shipping  them  by  freight  to  Philadelphia  and  our  hauling  them  2\  mUes^ 
to  the  depot  Also,  we  paid  more  for  the  wools  than  we  can  get  in  the  city 
distributing  center.  These  statements  can  be  verified  by  Blanket 
Inspector  W.  H.  Knox,  who  is  here  at  our  plant  inspecting  blankets^ 
or  you  can  s^nd  a  representative." 
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7.  Under  date  of  July  15,  1918;  claimant  again  wrote  to  Mr.  Pen- 
well: 

"  We  have  overbought  owr  allotment  oj  wool,  as  we  wrote  you  sev- 
eral days  ago,  and  are  receiving  many  such  cards  as  the  one  we  here- 
with inclose  to  you,  asking  if  we  will  not  take  their  wool,  as  it  seems 
we  are  about  the  only  parties  buying  wool  in  this  locality,  and  the 
greater  number  of  these  people  have  been  shipping  us  their  wool  in 
past  years.  We  have  written  a  great  many  of  them  recently  that  we 
could  not  take  their  wools,  and  we  ask  for  your  advice  in  this  matter." 

8.  In  reply  to  the  above  letter  Mr.  Penwell  wrote  to  the  claimant  on 
July  19,  1918,  as  follows: 

"Referring  to  your  letters  of  July  13th  and  15th,  this  wiU  he  the 
authority  for  you  to  Jceep  the  wools  you  have  already  purchased  from 
local  growers  and  Jor  you  to  buy  16,000  pounds  more  tocaUy,  wiui  the 
understanding  that  alt  wools  so  purchased  are  to  be  used  on  Govern- 
w£nt  contra^, 

"Should  jrou  have  on  hand  any  wools  purchased  locally  by  you,  of 
grades  unsuitable  for  Government  uses,  we  recjuest  that  you  ship 
such  wool  to  an  approved  dealer  in  a  distributmg  center,  where  it 
will  be  placed  at  the  disposal  of  the  Government." 

"We  further  ask  that  you  make  a  complete  report  August  1st  to 
this  office  as  to  the  amount  of  wool  you  nave  purchased  locally  up 
to  and  including  July  31st." 

9.  Under  date  of  July  29,  1918,  the  claimant  wrote  to  Mr.  PenweU: 

• 

"In  reply  to  your  letter  of  July  23rd,  McK-P,  will  state  up  to 
Julv  30th  we  have  purchased  92,70 If  pounds  of  domestic  wools  which 
will  be  used  in  the  manufacture  of  Government  blankets  exclusively. 
♦  *♦♦♦♦* 

<*  *  ♦  *  j^^  can  7Wt  afiord  to  purchase 'their  wools  at  the  a/ver-- 
age  price  we  Juwepaid  the  farmers  and  ship  the  wools  to  a  distribut- 
ing center,  as  we  have  allowed  them  more  moTiey  Jor  their  wools  than 
we  could  get  Jrom  the  Government  distributing  centers,  and,  besides, 
we  would  be  %n  bad  Temiie  with  the  jarmers,  and  we  would  lose  monsy 
in  the  transaction.  Kindly  advise  us  what  to  do  in  this  respect,  as  the 
farmers  do  not  want  to  send  in  their  wools  .to  a  distributing  center 
as  they  like  to  get  the  cash  for  their  wools  as  soon  as  delivered." 

10.  Under  date  of  September  4, 1918,  the  claimant  wrote  Mr.  Pen- 
well: 

"We  have  purchased  domestic  wools  to  date  in  the  following 
amounts  of  Pennsylvania  fleece,  which  consists  of  ungraded  wools. 
Said  wool  we  are  sorting  and  using  in  Government  blankets,  the 
grades  that  properly  belong  in  same.  Amount  purchased  140,243^ 
poimds  at  an  average  cost  of  73|  cents  per  pound.  This  wool  on 
sorted  scoured  basis  will  net  about  70,121  pounds. 

"We  have  Government  contract  3354-5*  for  blankets  and  have 
used  in  same  11,608  pounds.  We  figure  it  will  require  23,887  pounds 
to  finish  the  contract,  or  a  total  to  be  used  of  the  above  wools  of35,495 
pounds,  or  an  excess  oj  S4,6S6  pounds,  above  that  required  jor  present 
contact. 
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''  We  are  trying  to  secure  additional  Government  contracts  so  that 
we  can  use  up  the  above  wools,  since  we  have  paid  jor  same  more 
money  than  we  can  get  Jor  these  wools  by  sending  to  the  designated  dis- 
tributing centers,  as  we  mode  a  shipment  to  Philadelphia  oj  37  bags 
in  order  to  determine  the  value  oj  same. 

''We  have  one  lot  of  8,119  pounds  coming  in  from  one  of  our 
buyers  that  we  purchased  on  option  from  the  farmers  several  weeks 
ago." 

11.  It  will  be  seen  from  the  foregoing  that  the  claimant  continued 
to  purchase  wool  far  in  excess  of  Mr.  Penwell's  increased  authoriza- 
tion granted  July  19,  1918,  and  paid  therefor,  prices  considerably  in 
excess  of  the  Government  approved  price  for  grease  wool.  Mr.  Pen- 
well  in  his  letter  to  the  claimant  of  September  10,  1918,  stated: 

''We  have  your  letter  of  September  4  in  which  you  state  that 
you  have  already  purchased  from  local  growers  a  greater  amount  of 
wool  than  you  have  had  authority  from  this  department  to  buy,  and 
more  than  you  need  to  complete  Government  contracts  you  are  now 
working  on. 

"  Tftw  is  to  advise  you  thai  it  is  not  the  intention  of  the  Wool  Divi- 
sion  that  you  should  purchase  more  wool  than  you  had  Tieed  Jar  to 
finish  your  Govenvment  contra^. 

"  We  must  again  ask  you  to  buy  no  more  wool  from  local  growers 
and  to  arrange  to  ship  (ul  you  now  have  on  hand  in  excess  oJ  amounts 
necessary  to  complete  your  Government  worlc,  to  an  approved  dealer 
in  distrwuting  center.  We  also  request  you  to  advise  aU  wool  grow- 
ers offering  their  wools  to  you,  to  make  shipments  of  their  wool  direct 
to  an  approved  dealer  in  distributing  center. 

"Owing  to  the  urgent  need  of  the  Government  for  every  poimd 
of  wool  produced  we  can  not  permit  you  to  use  any  of  the  wool  pur- 
chased by  you  this  season  for  civilian  purposes,  neither  can  we  allow 
you  to  store  the  excess  amount  you  now  nave  on  hand  to  apply  on 
Government  contracts  you  may  secure  in  the  future. 

"The  Government  wool  distributer,  Mr.  E.  W.  Brigham,  298  Sum- 
mer Street,  Boston,  Mass.,  will  arrange  to  allocate  wools  to  you  from 
distributing  centers  in  case  you  secure  additional  Government  work." 

12.  The  claimant  reaUzed  that  to  ship  its  wool  to  the  Government 
distributing  center  would  involve  immediate  loss,  and  Mr.  Rich  came 
to  Washington  to  ask  Mr.  Penwell  for  permission  to  retain  the  ex- 
cess of  wool  in  anticipation  of  future  contracts  and  thus  to  avoid  the 
loss  involved  in  selling  the  wool  to  the  Government.  To  afford  the 
claimant  an  opportunity  to  soUcit  a  contract  in  the  performance  of 
which  it  could  use  this  wool,  Mr.  Penwell  gave  the  claimant  a  letter 
to  Mr.  A.  W.  ElUott,  chief  of  the  wool  top  and  yam  branch,  Clothing 
and  Equipage  Division,  by  which  the  original  contract  for  12,500 
blankets  was  awarded,  in  which  he  stated  that  the  claimant  "had 
been  directed  by  this  department  to  turn  in  their  surplus  to  a  dis- 
tributing center.  *  *  *  Naturally,  if  they  are  compelled  to 
turn  this  into  a  distributing  center,  there  would  be  a  substantial  loss 
to  them,  due  to  the  fact  that  they  have  paid  the  grower  too  much. 
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*  ♦  *  Under  all  these  circumstances,  I  would  very  earnestly  rec- 
commend  that  they  be  given,  if  possible,  an  additional  Government 
contract  of  sufficient  magnitude  to  enable  them  to  use  up  this  wool 
which  they  now  have  on  hand.'* 

13.  Mr.  Elliott  referred  the  claimant  to  Mr.  George  C.  Hetzel  and 
it  appears  that  a  contract  for  the  manufacture  of  blankets  at  $7.25 
was  offered  to  the  claimant,  about  which,  in  a  letter  to  Mr.  PenweU^ 
it  stated:  "We  could  not  take  any  of  this  allotment  at  the  price  as 
we  would  lose  money  on  same.  Our  lowest  possible  price  is  $7.35 
in  order  to  break  even." 

14.  Under  date  of  October  19,  1918,  the  claimant  submitted  a  pro- 
posal for  the  manufacture  of  blankets  stating:  "The  price  of  $7.35 
per  blanket  shows  that  we  can  break  even  without  profit,  and  we 
desire  to  keep  our  plant  running  in  order  not  to  lose  our  organiza- 
tion." 

16.  Under  date  of  November  15,  1918,  the  claimant  forwarded  Uy 
Hursch  Bros.,  114  Chestnut  Street,  Philadelphia,  Pa.,  the  wool  dis- 
tributing center  for  the  Philadelphia  district,  74  sacks  of  one-fourth 
blood  grease  wool,  weighing  14,286  poimds  and  12  sacks  of  fine 
domestic  wool  in  grease  weighing  1,604  pounds,  and  on  November  20, 
1918,  the  claimant  forwarded  to  the  same  consignee  95  bags  wool, 
weighing  16,292  pounds.  The  Government  wool  distributor  refused 
to  accept  these  consignments  of  wool. 

16.  Under  date  of  November  20,  1918,  ,the  Government  wool  ad- 
ministrator, Philadelphia  district,  wrote  to  the  claimant: 

"R^arding  the  wool  which  you  purchased  in  excess  of  your  per- 
mit issued  by. the  War  Industries  Board: 

"Would  advise  that  the  Government  will  not  take  over  this  wool 
and  therefore  you  are  at  liberty  to  use  it  in  your  civilian  order." 

DECISION. 

1.  The  claimant  was  awarded  a  contract  for  the  manufacture  of 
blankets  which  required  approximately  80,000  pounds  of  grease  wool. 
In  view  of  the  fact  that  it  had  for  many  years  purchased  about  15,000 
pounds  of  grease  wool  from  farmers  in  the  vicinity  of  its  plant,  the 
Government  granted  a  permit  to  purchase  10,000  pounds  from 
farmers  and  stated  that  any  additional  wool  required  would  be  fur- 
nished by  the  Government  wool  distributor.  In  spite  of  the  limita- 
tions of  the  permit,  the  claimant  purchased  90,000  pounds  of  wool. 
On  advising  the  War  Industries  Board  of  the  facts  and  asking  author- 
ity to  purchase  an  additional  15,000  pounds,  alleged  as  necessary 
for  the  performance  of  the  contract,  the  pertnission  asked  for  was 
granted.  Again  exceeding  its  authority  the  claimant  purchased 
about  43,000  pounds  of  wool  beyond  that  for  which  it  had  authority. 
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2.  In  accordance  with  the  practice  of  the  Governinent;  the  claimant 
was  directed  to  ship  the  excess  of  wool  so  procured  to  the  Govern- 
ment distributing  center  in  order  that  it  might  be  available  for  allot- 
ment to  other  manufacturers  who  were  engaged  in  producing  mate- 
rials for  the  Army. 

3.  The  Government  had  established  a  definite  price  to  be  paid 
farmers  for  wool.  In  total  disregard  of  the  Government's  announced 
poHcy,  the  claimant  had  paid  excessive  prices  for  wool  and  then,  in 
its  anxiety  to  avoid  a  loss,  it  obtained  authority  from  the  War  In- 
dustries Board  to  temporarily  retain  the  wool  until  it  had  an  oppor- 
tunity to  solicit  a  contract  from  the  Grovernment  in  which  it  could 
utilize  this  raw  material.  It  will  thus  be  seen  that  the  claimant  twice 
purchased  wool  far  in  excess  of  its  requirements  and  of  the  limita- 
tion of  the  Government  permits.  Furthermore,  it  paid  for  this  wool 
at  prices  known  to  be  considerably  in  excess  of  the  Government  fixed 
price.  Upon  finding  itself  in  difficulty  it  was  repeatedly  given  as- 
sistance and  relief  by  the  Government. 

4.  When  it  originally  exceeded  its  authority  by  the  purchase  of 
80,000  pounds  of  wool,  the  Government  granted  to  the  claimant  per- 
mission to  retain  and  use  this  wool  and  to  procure  15,000  pounds 
more.  Later  when  it  reported  that  it  had  again  exceeded  its  author- 
ity by  the  purchase  of  43,000  pounds,  the  Government  temporarily 
waived  its  requirements  that  the  wool  be  turned  into  the  distributing 
center  to  enable  the  claimant  to  solicit  a  contract  in  the  performance 
of  which  the  claimant  could  use  this  wool.  Finally  when  the  claim- 
ant was  offered  a  contract  at  $7.25  per  blanket  it  declined  to  take 
an  order  at  that  price  because  it  wanted*  $7.35  per  blanket.  Very 
obviously  the  reason  why  the  price  of  $7.25  would  not  net  a  profit 
to  the  claimant  was  because  it  had  paid  for  its  supply  of  wool  prices 
in  excess  of  the  Government  approved  price,  the  price  used  by  the 
Government  in  estimating  a  reasonable  price  to  pay  for  the  manu- 
facture of  blankets.  Contractors  who  had  procured  wool  at  the 
Government  fixed  price  and,  it  must  be  noted  that  the  Government 
was  willing  to  furnish  the  wool  required  by  this  contractor  at  the 
fixed  price,  were  able  to  profitably  manufacture  blankets  at  $7.25. 

5.  The  claimant  comes  before  this  Board  and  asks  that  it  be  paid 
the  difference  between,  not  the  Government  fixed  price  for  wool,  but 
the  price  it  paid  for  the  excess  of  wool  so  procured,  and  the  present 
market  value  of  this  material. 

6.  The  claimant  has  completely  failed  to  show  cause  why  an  award 
should  be  made  in  any  amount. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Malone  concurring. 


Case  No.  316. 

In  re  CLAIM  OF  THB  A.  J.  BATES  CO. 

SUSPENSION  AND  CANCELLATION— OBUOATIONS'  NOT  INCUBSED  ON 
FAITH  OF  INFOBMAL  CONTEACT.— Where  it  is  established  that  an  in- 
fozmal  contract  was  made  by  the  Oovemment  which  was  suspended  three  days 
thereafter  and  later  canceled,  the  claimant  will  not  be  awarded  any  relief,  as 
it  was  not  shown  that  any  expenses  or  obligations  were  incurred  during  such 
thcecHlay  period  that  the  contract  was  in  force. 

Lieut.  Col.  Hamilton,  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  by  A.  J.  Bates  Co.,  Webster,  Mass., 
for  damages  alleged  to  have  been  sustained  by  it  on  account  of  a  con- 
tract with  the  Quartermaster  Corps  for  the  manufacture  of  50,000 
jerkins. 

Under  date  of  October  18,  1918,  a  circular  letter  was  issued  by 
the  Acting  Quartermaster  Generq.1  inviting  proposals  for  the  manu- 
factiu'e  of  leather  jerkins  in  accordance  with  specifications  attached 
to  the  letter. 

3.  Under  date  of  October  26,  1918,  the  claimant  addressed  a  letter 
to  the  Acting  Quartermaster  General  wherein  it  stated  that  contract 
No.  5078-P  for  the  manufacture  of  40,000  jerkins,  in  the  perform- 
ance of  which  it  was  at  that  time  engaged,  would  be  entirely  com- 
pleted by  November  9,  1918,  and  also  stated:  ^'At  the  completion  of 
this  contract  we  will  be  entirely  without  work  for  our  plant." 

4.  Under  date  of  October  28,  1918,  the  claimant  submitted  to  the 
'Acting  Quartermaster  General  a  proposal  for  the  manufactiu'e  of 

364,000  jerkins  at  $4.30  each. 

5.  Under  date  of  November  2,  1918,  the  Acting  Quartermaster 
General  sent  a  telegram  to  the  claimant  stating,  *'  Award  recommended 
for  fifty  thousand  jerkins  at  four  thirty  on  your  proposal.  Wire  ac- 
ceptance,*'  to  which  the  claimant  replied  on  November  4,  1918:  *' We 
accept  fifty  thousand  jerkins  at  four  thirty  (one)  per  our  proposal.'' 
Upon  the  hearing  it  was  testified  that  the  price  quoted  in  the  claim- 
ant's acceptance,  $4.31,  was  due  to  the  fact  that  the  Government's 
telegram  of  November  2,  1918,  was  garbled  in  transmission  and  was 
received  by  the  claimant  reading  "four  thirty-one."     In  accepting  the 
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contract  claimant  quoted  the  price  stated  in  the  Government's  tele- 
gram as  received  by  it  instead  of  that  quoted  in  its  proposal,  al- 
though obviously  the  Government  did  not  intend  to  award  a  contract 
at  a  price  higher  than  that  at  which  the  claimant  had  proposed  to 
manufacture  the  jerkins. 

6.  Under  date  of  November  7,  1918,  the  claimant  telegraphed  to 
the  Government  as  follows:  **  We  start  on  contract  for  fifty  thousand 
jerkins  at  once.  Must  have  contract  number  date  and  specification 
number  so  we  can  have  labels  printed  labels  are  sewed  to  lining  at 
early  stage  in  process.'' 

7.  On  the  same  day  the  Acting  Quartermaster  General  telegraphed 
the  claimant  '*Retel  7th  (Referring  to  your  telegram  of  November 
seventh)  do  not  take  action  until  contract  received."  No  further 
action  was  taken  in  the  premises. 

8.  In  the  statement  of  claim  attached  to  the  petition,  reimburse- 
ment is  claimed  as  follows: 

Salaries,  covering  a  period  of  3  months $3, 310. 58 

Rent,  covering  a  period  of  3  months 2,550.00 

Telephones,  covering  a  period  of  3  months 54. 86 

Insurance,  covering  a  period  of  3  months 31.  57 

Webster  service,  covering  a  period  of  3  months 138.  fiO 

$6,085.61 

Thread  and  bobbins 3,105.17 

Leather 3,767.93 

Patterns .* 242.45 

7,115.55 

13.  201. 16 
DECISION. 

1.  It  is  established  by  the  record  that  a  contract  was  entered  into 
between  the  Government  and  the  claimant  on  November  4,  1918, 
within  the  purview  of  the  act  approved  March  2,  1919,  and  that 
this  contract  was  terminated  on  November  7,  1918. 

2.  With  respect  to  the  first  item  upon  which  the  claim  is  made, 
'* salaries,'^  although  the  necessity  therefor  was  called  to  the  atten-- 
tion  of  the  claimant's  representative  upon  the  hearing,  no  evi- 
dence was  introduced  to  show  that  any  of  the  13  executives  and 
workers  performed  any  service  in  connection  with  this  contract 
during  its  brief  existence.  As  to  the  items  of  rent,  telephone,  and 
insurance,  on  account  of  which  reimbursement  for  a  three  months' 
period  is  claimed,  it  is  not  alleged  that  obligations  therefor  were  in- 
curred upon  the  faith  of  this  contract.  The  property  for  which  rent 
is  asked  was  held  under  a  lease  dated  May  14,  1918,  and  the  telephone 
had  been  installed  and  the  insurance  written  prior  to  November  4, 
1918. 
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3.  The  Webster  service  seems  to  cover  the  salary  of  a  purchasing 
agent,  pay-roll  clerk,  etc.,  and  it  is  not  shown  that  this  service  per- 
formed with  the  three-day  life  of  this  contract. 

4.  The  invoices  attached  to  the  statement  of  claim  covering  the 
thread,  bobbins,  leather,  and  patterns  show  that  deliveries  of  these 
materials  were  made  as  early  as  June  13,  1918.  The  claimant  was 
instructed  upon  the  hearing  that,  in  order  to  be  entitled  to  claim 
reimbursement  on  account  of  the  depreciation  in  value  of  these  ma- 
terials, it  was  necessary  to  show  that  they  had  been  ordered  or  pro- 
cured especially  for  the  performance  of  the  contract.  No  such  testi- 
mony was  offered,  and  the  claimant  stated  that  they  had  not  been 
so  ordered  or  procured.     (Record,  p.  21.) 

5.  The  claimant  has  failed  to  show  that,  upon  the  faith  of  the 
contract  found  herein  to  have  been  entered  into  between  the  Gov- 
ernment and  the  claimant  on  November  4,  1918,  it  has  suffered  any 
damage  in  performing  or  preparing  to  perform  this  contract,  and  it  is, 
therefore  the  opinion  of  this  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut. 
Col.  Malone,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  316. 

In  re  CLAIM  OF  A.  J.  BATES  CO.  ON  APPSAL  TO  THE  SECBETABT  OF  WAB. 

1.  P&OOF  OF  SZPENDITUBBS  CHABQSABLE  TO  CONTRACT.— Where  It 
appears  fhat  a  contract  was  entered  into  within  the  meaning  of  the  act  of  March 
3,  1919,  but  the  proof  la  insnfBLclent  to  show  what,  If  any,  expenditures  were 
made  on  the  contract  for  which  the  contractor  Is  entitled  to  reimbursement, 
the  case  should  nevertheless  be  sent  to  the  proper  claims  board  for  investiga- 
tion and  adjustment. 

S.  CASE  REMANDED. — On  review  by  the  Secretary  of  War,  held  that  the  Board  of 
Contract  Adjustment  erred  in  not  sending  the  case  to  the  proper  claims  board 
for  adjustment  and  case  remanded  for  that  purpose. 

This  claim  having  been  presented  to  the  Board  of  Contract  Adjust- 
ment and  that  Board  after  a  hearing  having  rejected  the  claim  and 
entered  an  order  denying  relief,  claimant  by  appeal  from  the  decision 
of  the  Board  of  Contract  Adjustment  has  brought  the  matter  before 
the  Secretary  of  War. 

In  this  case  the  Board  of  Contract  Adjustment  found  that  a  contract 
existed,  but,  contrary,  I  believe,  to  its  usual  practice  it  proceeded  to 
a  consideration  of  the  amount  to  be  awarded  on  the  basis  of  testimony 
then  taken  before  the  Board,  and  held  that  no  proof  was  made  that 
any  amount  was  due. 

The  claim  as  presented  contains  certain  items  ordinarily  allowable 
in  the  fair  adjustment  of  a  terminated  or  suspended  contract,  which 
would  be  allowable  in  this  case  if  shown  to  be  properly  applicable  to 
this  contract.  After  a  careful  examination  of  the  record,  I  reach  the 
conclusion  that  the  examination  in  regard  to  damages  did  not  proceed 
as  far  as  was  necessary  in  order  to  carry  out  the  purposes  of  the  act  of 
March  2,  and  that  by  audit,  or  otherwise,  careful  examination  should 
l)e  made  in  order  to  ascertain  what  amounts,  if  any,  are  properly 
•chargeable  under  the  contract  in  question.  After  such  inquiry  there 
should  be  awarded  to  this  claimant  such  sum,  if  any,  as  after  dose 
scrutiny  may  be  found  to  constitute  a  just  settlement. 

In  a  companion  case,  No.  412,  it  has  been  directed  that  this  claimant 
be  given  an  opportunity  to  prove  its  losses  on  another  contract  in  the 
usual  way,  and  it  is  directed  that  proper  steps  be  taken  to  have  both 
these  claims  examined  at  the  same  time,  and  that  such  notice  be  sent 
to  any  other  boards  before  whom  this  claimant  has  claims  pending, 
as  will  permit  all  such  claims  to  be  examined  together,  with  a  view  to 
proper  protection  of  the  Government  with  reference  to  distribution 
of  overhead  and  the  like. 
374 
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No  doubt  the  War  Department  agency  charged  with  the  ascer- 
tamment  of  these  sums  will  be  competent  to  exercise  the  necessary 
caution  under  the  circumstances.  It  should  not  be  supposed,  how- 
ever, that  the  conviction  of  an  officer  of  the  claimant  company  of 
fraud  in  connection  with  other  contracts  constitutes  any  reason  for 
denying  to  the  claimant  compensation  for  losses  actually  suffered  on 
these  contracts.  The  infliction  of  a  punishment  for  that  crime  is  in 
the  hands  of  another  department  of  the  Government  and  is  being 
proceeded  with. 

Benedict  Crowell, 
The  Assistant  Secretary  of  War, 

Director  of  Munitions^ 


Case  No.  270. 

In  re  CLAIM  OF  THE  HEBO  MANX7FACTT7BINQ  CO. 

CONTBACTS— VBBBAL  CONTBACTS— AXTTHOBITT  OF  CONTBACTINa 
OFFICEB— ACT  OF  MABCH  2.  1919,  CLAIMS  UNDEB.— Wliere  the  contract- 
ing officer  who  has  proper  authority  to  bind  the  Oovemment  enters  into  a  verbal 
contract  for  future  delivery  of  a  certain  product,  and,  relying  thereon  the  contractor 
purchases  certain  component  materials  not  beyond  the  requirements  necessary 
to  complete  the  contract  which  is  then  canceled,  the  contractor  is  entitled  to  be 
reimbursed  for  the  obligations  incurred  and  expenditures  necessarily  made  in 
performance  of  preparing  to  perform  such  agreement. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17  for  $115,598.50  and  arises  out  of  a 
contract  alleged  to  have  been  made  by  the  claimant  with  the  Chemical 
Warfare  Service  on  or  about  September  4,  1918,  for  the  manufacture 
of  gas  masks. 

2.  At  the  time  this  contract  was  made  the  claimant  was  engaged, 
on  Government  contracts,  in  the  manufacture  of  gas-mask  canisters 
at  the  rate  of  about  110,000  per  week  and  also  in  the  manufacture  of 
gas  masks  at  the  rate  of  about  55,000  complete  masks  per  week,  from 
materials  some  of  which  were  furnished  by  the  claimant,  including 
the  canisters,  and  other  materials  furnished  by  the  Government. 

3.  Under  date  of  September  4,  1918,  a  letter  was  written  to  the 
claimant  by  the  Chemical  Warfare  Service  setting  forth  a  new 
schedule  of  deliveries  of  completed  gas  masks  to  January  1,  1920. 
The  performance  of  the  existing  contract  was  to  be  completed  about 
the  middle  of  November,  and  it  is  significant  that  this  schedule  pro- 
vided for  deliveries  at  the  rate  of  110,000  gas  masks  per  week  begin- 
ning with  the  week  ending  November  16,  1918.  A  similar  schedule 
was  again  incorporated  in  a  letter  to  this  company  dated  September 
23,  1918,  which  further  stated: 

*  *2.  The  Government  will  furnish  you  with  sufficient  parts  to  meet 
the  above  schedule,  but  there  is  some  uncertainty  at  present  as  to 
proportion  of  the  parts  which  will  be  available  for  the  AT  mask  and 
for  the  CE  mask.  .  The  proportion  of  the  production  which  you  will 
be  requested  to  make  will  fee  furnished  you  from  time  to  time.  It 
is,  of  course,  anticipated  that  the  production  of  AT  masks  will  in- 
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crease  continuously  and  the  production  of  CE  masks  decrease  corre- 
spondingly." 

4.  The  letter  of  September  4,  1918,  was  intended  as  an  order  for 
gas  masks,  production  to  begin  upon  the  completion  of  the  existing 
contract. 

5.  Early  in  October,  Lieut.  Col.  Arthur  L.  Besse,  as  Assistant 
Chief  of  the  Gas  Defense  Division  of  the  Chemical  Warfare  Service, 
and  also  as  contracting  officer  duly  appointed  by  the  Chief  of  the 
Chemical  Warfare  Service,  entered  into  an  oral  agreement  with  the 
claimant  in  which  he  confirmed  the  placing  of  the  order  of  Septem- 
ber 4,  1918.  Othear  essential  terms  of  the  contract  agreed  upon  are 
not  pertinent  to  the  present  investigation  for  the  reason  that  the 
claimant  does  not  ask  for  reimbursement  for  the  cost  of  preparing  its 
plant  for  the  production  of  masks  in  accordance  with  the  increased 
requirements. 

6.  This  claim  has  been  very  completely  investigated  by  the  Claims 
Board  of  the  Chemical  Warfare  Service  and  that  board  has  certified 
that  the  Claimant  is  entitled  to  be  paid  $115,598.50,  if  it  is  found 
that  the  contract  was,  in  fact,  entered  into  as  alleged. 

7.  If  the  contract  had  been  reduced  to  writing,  Col.  Besse,  as  con- 
tracting officer,  would  have  had  authority  to  give  final  approval 
thereto  and  to  execute  the  written  instrument.  Col.  Besse  was  also 
a  member  of  "the  Board  of  Contract  Review  of  the  Chemical  War- 
fare Service. 

8.  The  only  actors  in  this  transaction  were  Mr.  Hutton  Kennedy, 
president  of  the  claimant,  and  Col.  Besse.  Their  testimony  at  the 
hearing  before  this  Board  as  to  the  making  of  the  agreement  is 
quoted. 

Mr.  Kennedy  testified: 

"In  early  September,  September  4  1  think  the  date  is — it  is  shown 
in  the  report  tnere — we  had  been  given  a  schedule,  revised  schedule 
of  production.     This  schedule  was  in  excess  of  the  contract  allowed. 

**Q.  Are  you  referring  to  this  schedule?  (Kennedy  Exhibit 
No.  1.) 

*  'A.  I  am  referring  to  this  schedule. 

**Mr.  Kennedy.  This  schedule  called  for  a  total  of  110,000  canis- 
ters and  assemblies  per  week.  As  we  had  agreed  to  deliver  that 
quantity,  and  were  making  our  preparations  therefor 

*  'Q.  You  say,  *  We  had  agreed  to  deliver  that  quantity.'  Do  you 
mean  on  the  new  contract  ? 

'  *A.  We  had  agreed  to  deliver  it  under  the  old  contract. 

*  *Q.  When  would  the  old  contract  expire  ? 

*'A.  The  old  contract,  according  to  this  schedule,  would  expire 
about  the  middle  of  November. 

*'Q.  The  old  contract  would  expire  the  middle  of  November? 
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"A.  The  old  contract  was  for  a  certain  definite  quantity  to  be  de- 
livered so  much  per  week,  but  we  were  exceeding  the  schedule. 

*'Q.  Yes;  and  you  would  have  finished  it  about  the  middle  of 
November  ? 

*' A.  We  would  have  finished  it  about  the  middle  of  November. 

*'Q.  Thereafter  it  was  intended  you  should  continue  on  the  basis 
of  110,000  a  week.     Is  that  a  fact  ? 

''A.  Continue  on  the  basis  of  110,000  per  week.  We  had  never 
reached  that  quantity,  because  under  the  old  schedule  we  were  mak- 
ing about  110,000  canisters  and  only  about  half  that  number  of  gas 
masks.  It  required  a  change  in  our  plant  before  we  could  double 
our  output  of  mask  assemblies.  We  nad  made  these  changes  and 
were  in  production  at  the  time  of  the  armistice. 

**♦♦♦♦♦ 

'    "Q.  And  what  were  the  terms,  nature,   and  conditions  of  the 
agreement  ? 

*'A.  The  terms  were  for  the  manufacture  of  110,000  canisters  and 
mask  assemblies  per  week  for  four  months. 

:|c  3|c  3|e  4e  4c  4c  4: 

''Q.  I  understood  you  to  say  that  under  the  old  contract  you  had 
been  furnishing  110,000  canisters  but  you  had  only  been  assembling 
about  55,000  ^as  assemblies  per  week;  that  you  had  been  delivering 
the  excess  canisters  to  the  Government  to  be  delivered  to  some  other 
assembling  plant  ? 

*' A.  Yes,  sir. 

*'Q.  But  the  new  agreement  contemplated  that  you  would  con- 
tinue to  manufacture  at  the  rate  of  110,000  canisters  per  week,  and 
you  would  develop  a  capacity  for  the  manufacturing  of  completed 
gas  masks  to  that  extent.     Is  that  a  fact  ? 

*'A.  That  is  a  fact. 

*'Q.  And  the  expenses  mcurred,  reimbursement  for  which  you  now 
make  claim,  were  mcurred  in  preparing  to  perform  this  new  contract 
for  the  manufacture  of  110,000  canisters  per  week.     Is  that  a  fact? 

^'A.  We  claim  no  expenses  in  preparation;  simply  materials  to  be 
used  in  the  manufacture. 

''Q.  Materials  procured  in  preparation  for  the  manufacture? 

''A.  That  is  right;  to  be  used.  I  want  to  make  the  distinction  be- 
tween any  preparatory  work  which  we  did  at  our  own  expense. *' 
(Record,  pp.  9-13.) 

Col.  Besse  testified: 

"Q.  In  your  capacity  as  assistant  officer  in  charge.  Gas  Defense 
Division,  Chemical  Warfare  Service,  and  as  contracting  officer,  did 
you  on  or  about  October  24,  1918,  have  a  conference  with  Mr.  Ken- 
nedy? 

''A.  Why,  yes.  The  first  conference  that  I  remember  was  on 
October  1.  I  had  several.  October  24  is  another  date  on  which  I 
spoke  to  Mr.  Kennedy;  yes,  sir. 

*'Q.  Well,  at  a  conference  held  in  October,  1918,  did  you  direct  Mr. 
Kennedy  to  prepare  for  the  manufacture — to  procure  materials  for 
the  manufacture  of  gas  masks  at  the  rate  of  110,000  per  week,  deliv- 
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eries  to  begin  on  the  expiration  of  the  formal  contract  on  which  he 
was  then  working,  and  to  continue  for  about  four  months  ? 
"A.  Yes.     *     *    * 

^r  ^P  ^P  ^P  ^T  ^T  •P 

''Q.  You  have  heard  Mr.  Kennedy's  testimony.  Do  you  wish  to 
question  any  statement  he  has  made? 

^'A.  No. 

*'Q.  Are  all  the  statements  that  he  has  made  correct? 

"A.  They  are. 

*'Q.  Particularly  with  reference  to  the  fact  that  you  entered  into 
an  agreement  on  behalf  of  the  Government  with  him,  as  he  states  ? 

*'A.  To  make  masks  at  the  approximate  rate  of  110,000  per  week 
for  four  months  following  the  expiration  of  the  contract  that  he  then 
had.     That  is  correct. 

"Q.  Do  I  understand  that  the  Chemical  Warfare  Service  certifies 
that  the  material  that  he  claims  reimbursement  for  is  appropriate 
material  for  use  in  the  manufacture  of  these  gas  masks  ? 

*'Capt.  O'Neill.    They  do. 

**  Q.  That  as  to  quantity  he  is  not  claiming  a  greater  quantity  than 
that  which  would  nave  been  necessary  for  the  manufacture  of  these 
masks  ? 

*'Capt.  O'Neill.  No;  not  near  the  quantities."  (Record,  pp. 
13,  14,  15,  16.) 

DECISION. 

1.  Col.  Besse  was  unable  to  satisfactorily  accoimt  for  the  delay 
between  September  4  and  November  11,  1918,  in  issuing  a  procure- 
ment order  or  contract.  Greater  significance  would  attach  to  this 
delay  but  for  the  fact  it  was  Col.  Besse's  own  office  which  was  charged 
with  the  preparation  of  procurement  orders  and  contracts.  Col 
Besse  would  have  been  the  officer  to  approve  the  terms  to  execute  the 
contract  on  behalf  of  the  Government.  His  testimony  to  the  effect 
that  he  actually  entered  into  this  agreement  and  the  fact  that  he  was 
properly  authorized  to  enter  into  and  execute  written  agreements  of 
this  character  is  sufficient  to  account  for  the  delay  of  the  preparation 
of  formal  paper  and  to  bring  the  agreement  within  the  purview  of  the 
act  approved  March  2,  1919  (40  Stat.  1272),  to  provide  rehef  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes. 

2.  In  ihaking  payments  under  this  decision  appropriate  deductions 
should  be  made  on  account  of  the  value  of  the  material  for  which 
the  claimant  demands  to  be  reimbursed  to  the  end  that  the  amount 
paid  shall  not  be  in  excess  of  the  difference  between  the  cost  of  the 
materials  procured  subsequent  to  September  4,  1918,  especially  for 
the  performance  of  this  contract,  and  the  market  value  upon  the 
sale  thereof. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Malone,  and  Maj.  Williams  concurring. 


Case  No.  479. 

In  re  CLAIM  OF  PEEBLBSS  INST7LATSD  WIRE  it  CABLE  CO. 

1.  IMPLIED  CONTBACTS— EFFECT  OF  CONTBACTS,  IMPLIED— WABINDirS- 

TBIES  BOABD,  PLEDGE  TO— ACT  OF  MABCH  2,  1919  (DENT  ACT).— 
A  pledge  to  the  Wai  Industries  Board  by  claimant  that  it  would  conserve  certain 
raw  materials  and  supplies ;  utilize  same  lor  prompt  and  maximuTn  production 
for  war  purposes  lor  the  United  States  and  its  allies;  and  to  subordinate  all 
lines  of  business  to  such  pledge,  are  not  circumstances  from  which  a  contract 
can  be  implied  under  the  act  of  March  2,  1919. 

2.  CONTRACTS.  IMPLIED— IMPLIED  CONTBACTS— CLAIMS  UNDEB  SUP- 

PLY CIBCULAB  NO.  111.— There  is  no  obligation  on  the  part  of  the  Gov- 
ernment to  reimburse  claimant  for  loss  on  materials  alleged  to  have  been 
kept  on  hand  for  furnishing  various  branches  of  the  Army  and  Navy  and 
Government  contractors,  unless  they  were  purchased  for  the  execution  of 
contracts  existing  at  the  time  of  the  armistice  and  terminated  by  the  Gov- 
ernment, In  which  circumstances  it  may  make  a  claim  pursuant  to  Supply 
Circular  No.  Ill,  1918. 


Col.  Gamett  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Claimant,  Peerless  Insulated  Wire  &  Cable  Co.,  90  West  Street, 
New  York,  N.  Y.,  has  filed  its  statement  of  claim,  Form  B,  asking  to 
be  reimbursed  for  loss  sustained  by  it  as  a  result  of  keeping  a  volun- 
tary pledge  made  to  the  War  Industries  Board  to  reserve  its  output 
for  war  purposes. 

2.  The  pledge  alleged  to  have  been  made  reads  as  follows: 

*' Electrical  &  Power  Equipment  Section, 

'Vctoher  23,  1918. 


it 


ELECTRICAL  MANUFACTURERS*  PLEDGE. 


'*For  myself,  my  corporation,  or  my  firm,  1  pledge: 

"I.  The  conservation  of  all  raw  materials  and  supplies  now  on 
hand  or  later  to  be  issued  to  me; 

''II.  The  maximum  possible  utilization  of  all  materials  and  sup- 
plies for  essential  war  purposes; 

''III.  The  prompt  production  and  delivery  of  the  largest  possible 

?uantity  of  nnished  product  that  is  or  shall  be  required  by  the 
Fnited  States  Government  for  the  interests  of  itself  or  its  allies; 
"And  I  further  agree  that  all  other  lines  of  our  business  shall  be 
subordinated  to  this  pledge;  and 

"All  this  in  accordance  with  the  suggestion  of  the  War  Industries 
Board. 

"(Signed)  W.E.Cook, 

"Pre«.,  Peerless  Insulated  "Wire  cfe  Cahle  Company, 

''90  West  St,  N,Y.  OUy,'' 
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3.  It  is  alleged  in  the  statement  of  claim  that  the  claimant  executed 
this  pledge  and  fulfilled  the  same  to  the  best  of  its  ability;  that 
dining  the  entire  period  of  hostilities  the  company  was  constantly 
furnishing  different  quartermasters,  as  well  as  the  Navy  and  Aviation 
Corps,  with  its  product,  and  as  shipments  had  to  be  made  promptly, 
it  was  necessary  for  the  company  to  stock  up  with  raw  material  and 
also  to  carry  a  considerable  quantity  of  finished  material  ready  to 
meet  the  demands  of  different  departments  and  Government  contrac- 
tors, and  that  by  reason  of  the  foregoing  the  company  has  suffered 
a  loss  caused  by  the  depreciation  in  the  material  which  it  purchased 
in  the  open  market  during  1918,  and  that  its  loss  is  estimated  at 
$20,616.58,  which  the  claimant  asks  the  Secretary  of  War  to  adjust, 
pay,  or  discharge  xmder  the  act  of  March  2,  1919  (40  Stat.  1272). 

DECISION. 

1.  In  the  matter  of  the  claim  of  the  MacDonnell  Brick  Co.,  of 
Middletown,  Conn.,  case  No.  296  (I,  these  Decisions,  198),  the  Board 
held  that  a  loss  resulting  from  a  pledge  voluntarily  given  the  Govern- 
ment for  patriotic  purposes  did  not  constitute  circumstances  from 
which  the  Board  could  imply  a  contract  xmder  the  act  of  March  2, 
1919,  on  the  part  of  the  Government  to  reimburse  for  such  loss,  and 
in  the  case  now  before  us,  we  see  no  reason  why  the  pledge  above  set 
out  should  obligate  the  Government  to  reimburse  for  said  loss. 

2.  As  to  that  portion  of  the  claim  which  relates  to  keeping  stock  on 
hand  for  furnishing  quartermasters  of  the  Army  and  the  Navy  and 
Aviation  Corps  with  products  of  the  company,  and  also  Government 
contractors,  unless  this  stock  on  hand  was  purchased  for  the  execu- 
tion of  contracts  existing  at  the  time  of  the  armistice  and  terminated 
by  the  Government,  there  is  no  obligation  on  the  part  of  the  Govern- 
ment to  reimburse  the  contractor  for  the  fall  in  the  market  value 
thereof.  If,  however,  the  material  was  purchased  in  order  to  carry 
out  contracts  with  the  Government  and  said  contracts  were  termi- 
nated as  a  result  of  the  armistice,  then  the  claimant  has  a  right  under 
the  terms  of  Supply  Circular  No.  Ill  (1918),  when  its  terminated 
contracts  are  adjusted,  to  put  in  a  claim  with  the  proper  bureau  with 
which  its  contract  was  made  for  its  loss  sustained  by  the  termination. 

3.  Under  the  circumstances  set  out  above,  the  Board  i^  of  the 
opinion  that  the  statement  of  claim  does  not  set  out  an  implied  con- 
tract under  the  act  of  March  2,  1919,  entitled  ''An  act  to  provide  re- 
lief in  cases  of  contracts  connected  with  the  prosecution  of  the  war, 
and  for  other  purposes.'*  Therefore,  the  Board  doth  refuse  to  issue 
certificate  Form  C,  as  prescribed  by  Supply  Circular  No.  17,  revised 
March  26,  1919. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut,  Col.  Ma- 
lone,  Lieut.  Col.  Hamilton,  and  Maj.  Williams  concurring. 


Case  No.  79. 

In  re  CONTRACT  OF  WAT  BBOS.  MANTJFACTUBINa  CO. 

1 .  CONTBACTS— CANCELLATIONS— XTNUQniDATSD      COMMITMENTS 

AGAINST. — Claimant  had  OoTemment  oontraot  No.  1,  lor  manufacture 
of  underwear,  and  before  completing  same  lie  was  promised,  and  requested 
to  make  commitments  for  600,000  more  garments,  which  he  did  at  an  expense 
of  $783,280;  he  was  given  contracts  2  and  8  for  240,000  garments,  which  he 
completed,  260,000  being  canceled;  at  which  time  his  commitments  outstand- 
ing were  $468,602.86,  which  he  compromised  for  the  sum  of  $63,866.17,  consid- 
erable raw  material  left  over  on  contract  No.  1  was  used  on  contracts  2  and  3. 
Held,  that  the  raw  material  left  over  from  contract  No.  1  and  used  in  Nos.  8 
and  8,  could  not  be  considered  as  an  obligation  incurred  on  contracts  2  and 
8  for  which  the  Government  should  settle,  and  that  this  would  be  accounted  for 
tn  the  following  manner:  260,000  (canceled)  is  thirteen  twenty-llffhs  of  the 
600,000  (promised);  thirteen  twenty-fifths  of  $788,280  (total  commitments)  is 
$407,306.60  (commitments  needed  to  complete  order);  so  the  Gh)vemment 
should  only  be  liable  for  that  portion  of  $68,866.17  (claimant  paid)  which 
$407,806.60  (necessary  commitments)  bears  to  $463,602.86  (actual  commit- 
ments), which  is  $47,920,  for  which  sum  an  award  should  be  made,  less  any 
salvage. 

2.  ACT  OF  MABCH  2,  1210— GONSTBUCTION  OF.— The  act  of  March  2,  1212, 

is  not  applicable  to  any  transaction  or  act  which  does  not  fall  precisely  within  its 
scope.  It  does  not  warrant  adjustment  of  losses  on  expenditures  made  or 
obligations  incurred  which  such  person  might  have  anticipated  as  necessary 
in  his  undertaking.  It  sanctions  allowances  for  obligations  and  expenditures 
only  which  have  been  expressly  or  impliedly  authorized  by  a  duly  constituted 
agent  of  the  Secretary  of  War  and  which  may  be  definitely  traced  to  a  particular 
transaction  in  respect  of  which  no  payments  could  be  made  at  all  but  for  its 
enabling  provisions.  It  was  not  intended  to  be  a  clearing  house  for  the  adjust- 
ment of  every  conceivable  "embarrassment  that  might  grow  out  of  business 
relationship  with  the  Government  during  the  war. 
8.  IMPUBD  CONTRACTS— BSIMBUBSEMBNT  FOB  EXPENDITUBBS  MAJDE 
ON  ASSUEANCE  OF  A  CONTBACT.— Where  a  claimant  contracts  for 
materials  on  the  assurances  of  a  Government  agent  that  he  will  receive  a 
contract  for  the  manufacture  of  a  special  number  of  garments,  and  is  directed 
to  procure  component  materials  for  the  performance  thereof,  and  later  receives 
a  contract  for  less  than  the  quantity  specified;  upon  receiving  a  contract  for  a 
lesser  quantity  with  the  direct  instruction  to  hold  his  excess  of  component 
materials  so  procured  for  the  performance  of  an  additional  contract  which  will 
later  be  awarded,  then,  upon  cancellation  of  the  existing  contract  and  notice 
that  no  more  such  garments  will  be  required,  he  is  entitled  to  reimbursement 
for  the  loss  incurred  originally  on  account  of  materials  on  hand  in  excess  of 
thoete  needed  to  complete  the  contract  awarded,  but  not  in  excess  of  the  quan- 
tity required  for  the  manufacture  of  the  number  of  garments  originally  specified. 

Lieut.  C!ol.  Malone,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 
1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division,   General   Staff,    Supply  Circular  No.    17,  for  $53,355.17 
382 
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alleged  to  be  due  to  Way  Bros.  Manufacturing  Co.,  of  619  Moore  Street, 
Philadelphia,  Pa.,  by  reason  of  an  order  for  the  manufacture  of 
underwear  given  by  the  Quartermaster  Corps,  United  States  Army. 

2.  From  late  in  1917  petitioner  operated  its  underwear  manufac- 
turing plants  to  the  extent  of  100  per  cent  on  Army  underwe^. 

3.  Under  date  of  January  4,  1918,  Quartermaster  Corps  contract 
No.  563-P  was  awarded  to  this  company  for  the  manufacture  of 
500,000  garments,  production  to  commence  upon  the  completion  of 
an  existing  contract  and  deliveries  to  be  completed  on  or  about 
October  1,  1918. 

4.  Early  in  July,  in  anticipation  of  the  completion  of  work  under 
the  contract  No.  563-P,  Mr.  J.  Harold  Way,  secretary  of  petitioner, 
vailed  on  Mr.  William  H.  Stalker,  chief  of  the  knit  goods  branch. 
Quartermaster  Corps,  at  New  York  City,  and  asked  for  a  contract 
for  the  production  of  imderwear  to  follow  immediately  upon  the 
completion  of  work  imder  existing  contracts. 

5.  Mr.  Stalker  had  on  hand  requisitions  for  25,000,000  garments  of 
underwear  and  directions  and  authority  to  contract  for  the  produc- 
tion and  delivery  of  these  garments  prior  to  March  31,  1919. 

6.  During  a  discussion  of  the  terms  of  the  proposed  contract  in 
which  Mr.  Stalker  declined  to  award  a  new  contract  at  a  price  in 
excess  of  that  fixed  in  the  existing  contract,  petitioner  was  told  that 
if  it  could  obtain  the  requisite  component  materials,  a  renewal  of  the 
existing  contract  for  500,000  garments  would  be  made. 

7.  Petitioner  thereupon  went  into  the  market,  and  made  commit- 
ments amounting  to  $783,280,  covering  a  supply  of  component 
materials  requisite  for  the  performance  of  such  a  contract,  except  that 
it  was  unable  to  obtain  the  last  50,000  pounds  of  wool  required. 

On  August  13,  1918,  Mr.  Way  informed  Mr.  Stalker  that  petitioner 
had  contracted  for  the  materials  necessary  for  the  manufactiu'e  of 
500,000  garments. 

8.  Mr.  Stalker  thereupon  awarded  to  petitioner  contracts  Nos. 
5500-P  for  the  manufacture  of  '^approximately  60,000  undershirts 
and  60,000  pairs  drawers"  and  5501-P  for  '^approximately  120,000 
pairs  tlrawers, "  or  a  total  of  240,000  garments,  deliveries  to  be  com- 
pleted by  December  31, 1918,  and  stated  that  while  the  requisition  for 
25,000,000  garments  remained  imcanceled,  he  had  been  directed  not  to 
contract  for  deliveries  beyond  December  31,  1918.  Mr.  Stalker  as- 
sured petitioner,  however,  that  he  would  award  a  further  contract  for 
the  remaining  260,000  garments  as  soon  as  this  limitation  was  lifted. 

9.  Mr.  Way  testified  that  Mr.  Stalker  stated  that  as  the  raw  material 
had  been  procured  at  a  very  satisfactory  price  and  in  view  of  the 
certainty  that  contracts  covering  its  use  woidd  subsequently  be 
awarded,  he  directed  petitioner  to  stand  by  and  not  cancel  its  com- 
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mitments  for  the  excess  of  material  over  that  required  for  the  per- 
formance of  contracts  then  awarded.  Mr.  Stalker  testified  that  while 
he  was  unable  to  recall  with  certainty  whether  or  not  he  actually  so 
directed  petitioner,  in  view  of  the  fact  that  none  of  the  requisitions 
for  underwear  had  been  canceled  and  that  petitioner's  favorable  com- 
mitments would  enable  it  to  take  a  subsequent  contract  at  the  same 
price  and  in  view  of  all  the  other  circumGstances,  he  thought  it  very 
probable  that  he  did  direct  petitioner  not  to  dispose  of  any  of  the 
material  contracted  for. 

10.  On  or  about  November  23,  1918,  contracts  5500-P  and  5501-P 
were  suspended  by  the  Grovemment  and  adjustments  thereon  have 
been  completed. 

1 1 .  During  the  month  of  December,  petitioner  effected  cancellatioii 
of  the  imdelivered  component  material  at  the  alleged  cost  of  $53,- 
355.17,  for  which  sum  they  now  demand  reimbursement. 

DECISION. 

1.  The  Board  is  in  agreement  that  petitioners  contracted  for  ma- 
terials on  the  assurances  of  a  Government  agent  that  the^^  would 
receive  from  the  Quartermaster  Corps  contracts  for  the  manufacture 
of  approximately  500,000  garments.  They  actually  secured  contracts 
5500-P  and  5501-P  for  the  production  of  240,000  garments,  which 
were  delivered  and  paid  for;  but  as  to  the  remaining  260,000  gar- 
ments no  contracts  were  awarded,  no  deliveries  were  made,  and  no 
payment  has  been  sanctioned  to  reimburse  them  for  the  obligation 
alleged  to  have  been  incurred  in  preparing  to  manufacture  the  same. 
The  cost  of  all  materials  for  which  commitments  are  said  to  have 
been  made  was  $783,280.  When  contracts  5500-P  and  5501-P  were 
terminated  petitioners  contend  that  they  were  obligated  to  the  extent 
of  $453,502.86  for  undeliverable  materials  purchased  as  afroesaid- 
By  an  actual  expenditure  of  $53,355.17  they  state  that  they  effected 
cancellation  of  their  alleged  obligations  in  the  premises,  and  it  is 
urged  upon  us  that  the  payment  of  that  sum  to  them  by  the  Govern- 
ment is  the  proper  basis  upon  which  to  adjust  this  claim. 

2.  The  evidence  disclosed  that  before  entering  into  this  transaction 
petitioners  had  in  process  of  completion  another  contract  563-P  for 
the  manufacture  of  garments  similar  in  amount  and  in  materials  to 
the  requisitions  above  referred  to.  Petitioners  concede  that  in  the 
performance  of  their  earlier  contract  they  realized  therefrom  a  sur- 
plus of  raw  materials  which  they  used  in  the  manufacture  of  gar- 
ments now  under  consideration  before  they  drew  on  any  of  the  ma- 
terial later  purchased.  There  is  no  doubt  that  authority  exists  for 
making  reimbursement  to  petitioners  for  any  loss  they  might  sustain 
in  respect  of  materials  which  they  properly  had  on  hand  for  the 
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performance  of  any  portion  of  their  subsequent  transaction.  But 
the  quantity  of  those  materials  may  not  arbitrarily  be  swelled  to  any 
extent  so  that  petitioners  may,  at  the  expense  of  the  Government  in, 
the  settlement  of  this  claim,  escape  loss  in  the  perfonnance  of  their 
earlier  contract. 

3.  The  provisions  of  the  act  of  March  2,  1919  (40  3tat.  1272),  under 
which  and  only  under  which  the  Board  may  take  cognizance  of  this 
claim  are  explicit.  The  language  thereof  pertinent  to  the  question 
before  us  follows: 

''The  Secretary  of  War  is  authorized  to  adjust  *  *  *  any 
agreement,  express  or  implied,  *  *  *  entered  into  with  any  per- 
son *  *  *  for  the  *  *  *  acquisition  *  *  *  of  materials, 
when  *  *  *  expenditures  have  been  made  or  ohligaiions  incurred 
upon  the  faith  of  the  same  by  any  such  person,  etc. '' 

There  is  not  a  word  in  this  statute  that  can  be  made  applicable  to 
any  transaction  or  act  which  does  not  fall  precisely  within  its  scope. 
It  does  not  warrant  adjustment  of  losses  on  expenditures  made  or 
obligations  incurred  which  such  person  might  have  antidpa^ted  as  nec- 
essary in  his  undertaking.  It  sanctions  allowances  for  obligations 
and  expenditures  only  which  have  been  expressly  or  impliedly  author- 
ized by  a  duly  constituted  agent  of  the  Secretary  of  War,  and  which 
may  be  definitely  traced  to  a  particular  transaction  in  respect  of 
which  no  payments  could  be  made  at  all  but  for  its  enabling  provi- 
sions. It  was  not  intended  to  be  a  clearing  house  for  the  adjustment 
of  every  conceivable  embarrassment  that  might  grow  out  of  business 
relationship  with  the  Government  during  the  war. 

4.  Material  which  petitioners  had  on  hand  as  surplus  from  the 
completion  of  contract  563~P  could  not  in  any  guise  contsitute  ex- 
penditures made  or  obligations  incurred  in  their  $783,280  purchase. 
Nor  may  the  manipulation  of  such  material  be  permitted  to  increase 
the  residue  of  material  for  which  petitioners  made  commitments  in 
their  transaction  which  forms  the  basis  of  the  claim  submitted  for 
adjustment.  If  the  Board  sanctions  any  such  practice  as  this  it  would 
in  effect  be  assenting  to  the  proposition  that  contractors,  having 
done  100  per  cent  war  work  for  the  Government  might,  as  far  as  they 
could,  first  protect  themselves  against  losses  sustained  on  completed 
contracts  before  tendering  claims  for  commitments  made  on  canceled 
transactions.  When  circumstances  arise,  as  already  stated,  we  are 
constrained  so  to  apportion  the  liabilities  of  the  respective  parties  in 
the  premises  that  petitioners  shall  obtain  all  that  is  due  them  under 
the  provisions  of  the  act  of  March  2,  1919,  entitled  *'An  act  to  pro- 
vide relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  purposes, "  and  not  one  cent  more.  The  proper 
basis  on  which  to  effect  settlement  of  this  claim  seems,  therefore,  to 
be  as  follows: 
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Assuming,  that  the  cost  of  component  materials  required  to  manu- 
facture 500,000  garments  was  $783,280,  and  that  240,000  garments 
were  delivered  and  paid  for,  the  remaining  260,000  garments  consti- 
tuted thirteen  twenty-fifths  of  the  order  originally  promised.  Thir- 
teen twenty-fifths  of  $783,280  is  $407,305.60.  Assuming  that  the 
sum  of  $453,502.86  represented  the  indebtedness  of  petitioners  for 
unliquidated  commitments  in  the  $783,280  purchase,  and  that  said 
commitments  were  subsequently  canceled  at  an  expenditure  of 
$53,355.17,  the  petitioners  are  now  entitled  to  claim  reimbursement 

for  said  component  materials  to  the  extent  only  of  453^02  86^^  ^' 

$53,355.17,  which  amoimts  to  $47,920,  less  the  value  of  such  of  the 
materials,  title  to  which  vested  in  petitioner  upon  payments  made  to 
material  men,  to  effect  the  release  of  its  obligations  to  them. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  and  Lieut.  Col.  Fair- 
banks concurring. 

DISSENTING  OPINIOlJ    BY   LIEUT.   COL.   HAMILTON. 

1.  I  am  imable  to  concur  in  the  opinion  of  my  associates  that  there 
is  just  cause  to  withhold  from  this  claimant  any  of  the  damages 
actually  sustained  by  reason  of  the  failure  of  the  Government  to 
award  an  order,  in  the  performance  of  which  it  would  have  consumed 
the  component  material  with  which  it  supplied  itself  and  held  by 
direction  of  an  officer  of  the  Government  duly  authorized  so  to  act. 

2.  The  Government  agreed  to  award  to  this  claimant  a  contract 
for  the  manufacture  of  500,000  garments  in  the  event  that  it  could 
procure  component  materials  at  prices  which  would  enable  it  to  take 
such  a  contract  at  the  price  fixed  in  contract  No.  563-P. 

3.  Relying  on  the  above  assurances,  the  claimant  contracted  for 
a  supply  <^f  component  materials  not  more  than  necessary  for  the 
performance  of  such  a  contract  and  thereby  incurred  a  liabihty  of 
$783,280.  The  claimant  so  informed  the  Government  and  thereupon 
contracts  5500-P  and  5501-P  for  the  manufacture  of  240,000  gar- 
ments were  awarded.  At  the  same  time  the  Government  directed 
the  claimant  not  to  cancel  its  commitments  for  the  excess  of  com- 
ponent materials  as  future  contracts  which  would  absorb  this  ma- 
terial would  be  awarded  to  it. 

4.  Without  undue  delay  after  learning  that  no  further  contracts 
would  be  awarded,  and  in  the  month  of  December,  1918,  the  claim- 
ant effected  cancellation  of  its  obligations  for  remaining  component 
raw  material  at  an  actual  expenditure  of  $53,355.17.  The  value  of 
the  claimant's  good  will  was  an  important  factor  used  to  influence 
material  men  to  release  the  claimant  from  its  obligations  for  com- 
ponent materials.  It  is  alleged,  without  contradiction,  that  the 
settlements  thus  effected  were  imusually  favorable  and  at  a  cost 
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considerably  below  allowances  made  by  the  Government  in  similar 
adjustments  of  obligations  on  commandeering  orders. 

5.  On  the  completion  of  contract  563-P  the  claimant  had  on  hand 
a  surplus  of  component  materials  procured  for  the  performance  of 
that  contract,  which  surplus  Mr.  Way  stated  could  not  have  been 
anticipated  on  July  9-16,  1918,  when  he  contracted  for  the  supply  of 
component  materials  especially  for  the  production  of  an  additional 
500,000  garments.  During  the  early  stages  of  manufacture  under 
contracts  5500-P  and  5501-P  the  claimant  used  this  surplus  before 
using  any  of  the  new  materials,  and  for  this  reason  it  had  a  supply 
of  component  materials  which  my  associates  believe  was  greater 
than  required  for  the  manufacture  of  260,000  garments. 

6.  Contracts  5500-P  and  650 1-P  called  for  a  production  of  240,000 
of  the  500,000  garments,  to  manufacture  which  the  claimant  origi- 
nally obligated  itself  for  component  materials  to  cost  $783,280.  The 
remaining  260,000  garments  constituted  thirteen  twenty-fifths  of  the 
order  originally  promised.  Thirteen  twenty-fifths  of  $783,280  is 
$407,305.60.  Upon  the  cancellation  in  December  the  claimant  was 
obligated  to  the  extent  of  $453,502.86  for  undelivered  component 
materials,  or  $46,197.20  more  than  thirteen  twenty-fifths  of  $783,280. 

7.  The  proper  basis  upon  which  to  effect  a  cancellation  of  obligar 
tions  for  material  is  the  depreciation  in  the  value,  if  any,  of  that 
material  at  the  time  of  the  cancellation  below  the  price  at  which  it 
was  contracted  for.  Had  the  settlement  been  effected  upon  such  a  basis, 
it  is  apparent  that  it  should  have  cost  the  claimant  less  to  cancel 
obligations  for  $407,305.60  worth  of  material  than  $53,355.17  which 
it  actually  cost  to  cancel  the  existing  obligations  amounting  to 
$453,502.86.  Even  though  such  a  basis  was  not  followed,  and 
regardless  of  the  fact  that  the  settlement  actually  made  may  have 
cost  less  than  a  settlement  on  the  approved  basis,  my  associates 
believe  that  as  260,000  garments  represent  thirteen  twenty-fifths  of 
the  500,000  garments  originally  ordered,  the  claimant  is  now  only 
entitled  to  claim  reimbursement  on  accoimt  of  the  cost  of  releasing 
itself  from  its  obligations  for  component  materials,  to  the  extent  of 

453  502  86^^  ^^  $53,355.17,  which  amounts  to  $47,920. 

8.  If  the  claimant  could  have  anticipated  prior  to  November  23, 
1918,  when  contracts  5500-P  and  5501-P  were  terminated,  that  it  was 
obligated  for  materials  in  excess  of  the  quantity  required  for  the 
manufacture  of  260,000  additional  garments,  and  if  the  cost  of 
releasing  itself  of  its  obligations  was  not  actually  below  the  amount 
it  would  have  cost  if  made  on  the  recognized  basis,  then  I  would 
be  disposed  to  say  that  the  extent  of  reimbursement  should  be 

453!502!86*^^  of  $53,355.17. 
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9.  The  claimant  has  stated  that  when  it  contracted  for  the  com- 
ponent material  for  the  manufacture  of  500,000  garments,  July  9-16, 
1918,  ' 'neither  said  company  nor  its  managing  officials  were  in  any 
position  to  determine  whether  or  not  they  would  have  any  materials 
left  over  on  contract  563-P,  on  which  the  company  was  then  work- 
ing *  *  *  gj^id  contract  563-P  was  only  about  fifty  per  cent  com- 
pleted and  it  was,  therefore,  manifestly  impossible  to  determine 
whether  the  company  would  have  any  materials  left  over  which  could 
be  made  available  to  partly  fulfill  the  new  contract/'  As  to  whether 
or  not  the  claimant  could  have  anticipated  this  excess  at  any  time 
prior  to  November  23,  1918,  Mr.  Way  stated:  '^These  contracts  were 
given  to  us  with  a  leeway  of  ten  per  cent  *  *  *.  This  percentage 
was  allowed  for  the  very  evident  reason  that  it  is  practically  impos- 
sible to  determine  in  advance  the  exact  number  of  garments  which 
can  be  made  from  a  stated  amount  of  material/' 

10.  It  appears  from  the  record  that  the  claimant  actually  obligated 
itself  for  a  smaller  quantity  of  component  materials  than  its  esti- 
mated requirements  for  the  production  of  500,000  garments.  The 
uncertainty  of  the  number  of  garments  which  would  be  required 
under  contracts  5500-P  and  550 1-P  and  the  expected  contract  for 
approximately  260,000  garments  would  seem  to  justify  deferring  the 
cancellation  of  that  portion  of  component  materials  which,  because 
of  the  surplus  remaining  after  the  completion  of  contract  663-P,  ex- 
ceeded that  required  for  the  manufacture  of  500,000  garments,  until 
such  time  as  it  became  indisputably  apparent  that  an  equivalent 
amount  of  material  would  not  be  required.  Not  until  then  can  it  be 
said  that  to  continue  to  hold  this  excess  of  material  became  an  ordi- 
nary business  risk  which  the  claimant  must  assume  and  to  cover 
which  it  can  not  claim  insurance  against  loss  from  the  Government. 
The  claimant  had  been  engaged  in  the  performance  of  contracts 
5500-P  and  5501-P  only  five  weeks  when  they  were  terminated.  The 
earliest  date  on  which  this  claimant  can  be  charged  with  knowledge 
of  the  fact  that  it  had  obligated  itself  for  an  excess  of  component 
materials  beyond  that  which  it  would  actually  require  for  the  manu- 
facture of  the  total  of  500,000  garments,  was  November  23,  1918, 
when  existing  contracts  were  terminated  by  the  Government.  The 
claimant  thereupon  proceeded  with  due  diligence  to  release  itself 
from  obligations  for .  all  component  materials  held  for  the  manu- 
facture of  underwear  for  the  Government. 

11.  The  claimant  should,  therefore,  in  my  opinion,  be  reimbursed 
the  exact  amount  which  it  paid  to  release  its  obligations  for  compo- 
nent materials,  less  the  value  of  such  of  the  materials,  title  to  which 
^«6ted  in  the  claimant  upon  payment  by  it  of  the  above  amoimt  to 
its  material  men. 


Case  No.  613. 

In  re  CLAIM  OF  WXST  BRANCH  NOVELTY  CO. 

1.  CONTSACT,  WHAT  CON8TXTUTKS— ANTICIPATION  OF  CONTRACT, 
RBIMBUR8EMXNT  FOR  BZPENDITITRBS  MADB  IN.— The  fact  that  a 
oUdmant  is  advised  by  a  Qoveznment  agent  that  it  could  expect  to  be  kept  busy 
and  that  be  considered  it  good  business  for  claimant  to  bny  materials  to  avoid 
delays  do  not  afford  ground  for  reimbursing  the  claimant  for  loss  resulting 
from  the  pnrcliase  of  materials  in  anticipation  of  a  future  contract  whicb  is  not 
awarded  claimant. 

S.  CONTRACTS— ANTICIPATION  OF  CONTRACTS,  REIMBURSBMENT  FOR 
BXPENDITURES  MADE  IN— ACT  OF  MARCH  2,  1919.— Wbere  a  claimant 
in  anticipation  of  receiving  orders  procures  material  therefor,  he  does  so  at  his 
own  risk  and  the  act  of  March  2,  1919,  gives  no  authority  to  reimburse  such 
claimant  for  obligations  incurred  or  expenditures  made  in  anticipation  of  a 
future  agreement. 

Col.  Gamett  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  West  Branch  Novelty  Co.,  of  Milton,  Pa.,  filed  before  this 
Board  a  statement  of  claim.  Form  B,  alleging  that  in  an  interview 
held  on  August  22,  1918,  with  Capt.  GoodwilUe,  of  the  packing  box 
container  section.  Procurement  Division,  of  the  Ordnance  Depart- 
ment, in  relation  to  further  contracts  with  the  Government,  he  in- 
formed representatives  of  the  company  to  provide  for  its  lumber 
requirements,  as  it  was  the  intention  of  his  division  to  keep  the 
company  busy  on  packing  boxes  to  the  extent  of  its  capacity;  that 
relying  upon  said  advice,  the  company  purchased  approximately 
<800,000  feet  of  yellow  pine  upon  which  it  had  sustained  a  loss  of 
$9, 114.82,  due  to  the  fact  that  no  contract  was  given  the  company; 
and  it  asks  to  be  reimbursed  for  this  loss. 

2.  This  claim  was  originally  filed  before  the  Philadelphia  District 
Claims  Board,  and  statements  and  correspondence  relating  thereto 
have  been  collected  by  that  Board. 

3.  An  examination  of  the  file  indicates  clearly  that  the  purchase 
of  the  aforesaid  lumber  was  made  by  the  company,  not  on  the  faith 
of  any  agreement,  but  in  anticipation  of  a  contract  for  gas-shell 
boxes,  and  as  a  matter  of  good  business  judgment.  In  a  letter 
written  by  the  company  to  Capt.  GoodwiUie  in  regard  to  this  claim, 
the  following  language  occurs : 

"In  an  interview  with  the  Philadelphia  Claims  Board,  relative 
to  our  claim  for  loss  on  lumber  purchased  in  anticipation  of  a  con- 
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tract  for  gasnahell  boxes,  it  was  suggested  *  *  *  that  we  write 
to  you  stating  our  understanding  of  the  conditions    *    *    *. 

i<*  *  *  When  it  developed  that  a  considerable  quantity  of 
boxes  were  needed  at  Milton,  you  advised  us  that  our  record  was  such 
that  we  could  expect  to  be  kept  busy,  and  that  the  policy  of  the  De- 
partment was  to  give  us  the  work  originating  at  Milton  as  far  as 
we  were  able  to  take  care  of  it.  In  discussing  the  question  of  boxes 
for  gas  shells  for  the  Milton  Manufacturing  Company  contract,  for 
which  the  requisition  had  not  yet  reached  you,  we  asked  you  whetner 
you  would  consider  it  good  business  for  us  to  buy  the  lumber  and 
avoid  the  possibility  of  delays  such  as  we  had  been  experiencing,  and 
you  told  us  you  thought  it  would. 

^'We  accordingly  Dought  sufficient  lumber  for  approximately 
50,000  boxes. 

4.  On  November  5,  1918,  the  West  Branch  Novelty  Co.,  of  Milton,. 
Pa.,  addressed  a  letter  to  H.  J.  Welch,  major,  Ordnance  Department, 
of  which  the  subject  was  "Prospective  order  for  packing  boxes  for 
4.7  shells,"  and  in  which  it  acknowledged  receipt  of  a  letter  of  October 
30  asking  for  bids,  and  a  bid  was  submitted. 

5.  On  account  of  the  fact  that  the  armistice  was  signed  on  the  lltk 
of  November,  no  contract  was  issued. 

DECISION. 

1.  From  the  above  statement  of  facts  it  is  clear  that  the  claimant 
purchased  the  lumber,  not  upon  the  faith  of  an  agreement  with  a 
contracting  officer,  but  upon  advice  by  the  contracting  officer  that 
such  action  by  him  would  be  good  business  judgment.  It  is  also 
clear  that  in  the  mind  of  the  claimant  up  to  November  5,  when  it 
made  its  bid  on  packing  boxes,  the  order  for  the  same  was  merely^ 
prospective. 

2.  It  has  been  several  times  decided  by  this  Board  that  where  a 
contractor  in  anticipation  of  receiving  orders  from  the  Government 
procures  material  therefor,  he  does  so  at  his  own  risk  and  that  there 
is  no  authority  given  by  the  act  of  March  2,  1919  (40  Stat.  1272)  to 
reimburse  such  contractor  for  obligations  incurred  or  expenditurea 
made  in  anticipation  of  an  agreement.  See  case  of  Piqua  Hosiery 
Co.  (1,  these  Decisions  123:  ajfirmed  1,  these  Decisions  128).  In  that 
case,  on  an  appeal  from  the  decision  of  the  Board  it  was  argued  that 
the  holding  of  material  at  the  special  instance  and  request  of  an  officer 
of  the  Grovemment  brought  the  case  within  the  purview  of  the  act  of 
March  2.     The  Secretary  of  War,  in  his  affirming  memorandmn  says: 

"It  is  a  seH-evident  proposition  that  the  holding  of  material  was 
not  in  itself  a  legitimate  object  of  contract  in  this  case.  The  only 
purpose  of  holding  such  material  was  to  enable  claimant  to  comply 
with  a  contract  which  it  was  assumed  would  be  awarded  it  in  the 
future,  but  whose  award  was  admittedly  not  then  authorized.  Clearly 
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the  action  of  Mr.  Foote,  as  the  agent  of  the  Grovemment,  in  directing, 
if  he  did  so,  which  does  not  appear,  the  claimant  to  hold  the  raw 
materials  imtil  the  award  of  a  contract  in  the  execution  of  which 
they  were  to  be  used,  was  beyond  the  scope  of  his  authority,  not 
l^ally  authorized,  and  not  binding  on  the  Government.  To  permit 
hfia  to  bind  the  Government  by  such  an  arrangement  would  be,  in 
effect,  to  permit  an  officer  or  agent  of  the  Government  to  guarantee 
to  an  individual  concern  in  advance  that  it  would  be  awarded  a  con- 
tract when  authorized  by  law  and  regulations  to  be  executed,  which 
he  was  not  authorized  by  law  or  r^ulations  to  enter  into  at  the 
time.  This  would  be  merely  circumventing  the  law  and  regulations 
by  a  subterfuge  and  defeat  the  ends  of  both.'' 

3.  In  the  instant  case  the  conversation  held  with  Capt.  Goodwillie, 
during  which  the  advice  was  given,  was  admittedly  held  at  a  time 
when  "the  requisition  had  not  yet  reached*'  the  contracting  officer, 
and  even  if  there  had  been  a  promise  at  such  a  time  that  the  con- 
tractor would  receive  an  order,  it  would  not  have  been  binding  upon 
the  Government,  nor  would  such  a  promise  bring  the  case  within 
the  act  of  March  2. 

Col.  Boggs,  Col.  Fairbanks,  lieut.  Col.  Malone,  Lieut.  Col.  HamiltODi 
Lieut.  Col.  Carruth,  and  Maj.  WilliamS;  concurring. 


Case  No.  388. 

.      In  re  CLAIM  OF  ST.  LOXnS  METALWABB  GO. 

1.  CONTRACT,   WHAT  GONSTITnTBS— DCPLIED  CONTRACTS,  BZFENDI- 

TUBES  IN  ANTICIPATION  OE  CONTRACT— ANTICIPATION,  BZPBN- 
DITUKES  IN. — The  promise  of  an  agent  that  lie  would  recommend  an  award 
to  the  claimant  does  not  constitute  a  contract,  nor  can  it  afford  the  basis  for 
allowing  the  claimant  reimbursement  for  expenditures  made  in  anticipation  of 
the  contract. 

2.  VEBBAL  CONTBACT— ACTS  IN  CONTBICPLATION  OF.— Where,  in  a  claim 

made  under  the  act  of  March  2,  1919,  the  evidence  is  sufficiently  dear  that  no 
verbal  contract  was  made  by  the  Oovemment  with  claimant,  the  War  Depart- 
ment Board  of  Contract  Adjustment  will  award  no  relief  to  claimant  for  obliga- 
tions and  expenses  Incurred  in  anticipation  of  receiving  a  Government  order. 
8.  CONTBACT— VEBBAL  CONTBACTS— ASSUMPTION  OF  BUSINESS  BISK.— 
Where  a  claimant  in  anticipation  of  a  Oovemment  contract  purchases  material 
for  same,  he  has  assumed  an  ordinary  business  risk  for  which  he  is  not  entitled 
to  compensation. 

Lieut.  Col.  Camith,  writing  the  opinion  of  the  Board — 

FINDINGS  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  St.  Louis  Metalware  Co.,  of  St.  Louis,  Mo.,  filed  with  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  this  claim,  Form  A, 
based  upon  expenses  incurred  in  its  preparation  to  manufacture 
10,000  black  steel  barrels.  The  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  was  in  favor  of  the  Grovemment  and  an 
appeal  was  taken  to  the  Board  of  Contract  Adjustment. 

2.  This  claim,  it  appears,  is  based  upon  an  alleged  oral  agreement 
entered  into  on  or  about  September  27, 1918,  between  Mr.  R.  L.  Neid- 
ringhaus,  president  of  the  St.  Louis  Metalware  Co.,  claimant,  and 
Capt.  J.  G.  Williams,  procurement  officer  of  the  General  Supplier 
Division,  Office  of  the  Director  of  Purchase.  It  is  for  the  expenses 
incurred  and  raw  material  procured  for  the  performance  of  this 
alleged  contract  that  this  statement  of  claim  for  $63,500  is  filed. 

3.  Claimant  alleges  that  on  or  about  S^tember  27,  1918,  its  presi- 
dent, Mr.  R.  L.  Neidringhaus,  called  upon  Capt.  J.  G.  Williams, 
procurement  officer  of  the  General  Supplies  Division,  and  thoroughly 
discussed  with  him  the  steel-barrel  situation  and  the  Government's 
future  program  f or'same.  Mr.  Neidringhaus  testified  before  the  hear- 
ing that  he  was  assured  by  Capt.  Williams  at  the  time,  that  his 
company  would  be  given  an  order  for  20,000  black  barrels,  but  adds 
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further  to  his  testunony  that  he  had  a  ''partial  understanding"  with 
Capt.  Williams  for  this  quantity.  On  the  same  date  Mr.  Neidring- 
haus  wired  his  company  at  St.  Louis  that  he  would  get  an  order 
for  20,000  black  barrels  ''next  week."  Capt.  Williams,  however, 
testified  that  he  did  not  give  claimant  an  order  for  black  barrels  at 
the  time,  nor  at  any  subsequent  date,  and  stated  further;  "In  my 
negotiations  with  claimant  we  talked  about  black  barrels,  but  /  am 
very  positive  that  I  never  told  Mm  (Mr.  Neidringhaus)  that  he  was  going 
to  get  an  order  for  hlack  barrels;  but  I  would  not  be  sure  that  I  did 
not  tell  him  that  I  was  going  to  recommend  that  an  award  be  made 
to  him."  Following  this  conversation  with  Capt.  Williams,  on  or 
about  October  2,  1918,  claimant,  it  appears,  placed  orders  for  raw 
materials  sufficient  to  manufacture  10,000  barrels.  (Transcript,  p. 
19.)  It  appears  that  this  order  for  raw  materials,  however,  was 
placed  in  anticipation  of  an  order  that  claimant  would  receive,  as 
evidenced  by  the  testimony  of  Mr.  Neidringhaus,  pages  17-18  of  the 
transcript,  quoted  as  follows; 

"Q.  You  received  no  written  orders  from  any  officer  or  official  of 
the  Government  prior  to  November  13th  concerning  these  10,000  ? 

"A.  We  had  nothina  official ,  no;  merely  one  of  these  verbal  orders 
of  which  there  were  thousands  in. 

"Q.  Your  claim,  then,  is  based  on  the  fact  that  you  purchased  raw 
materials  in  anticipation  of  iJiis  order  t 

"A.  Yes;  in  anticipation  of  the  order.  That  was  the  program  laid 
out  on  September  27tn  as  to  the  black  and  galvanized  barrels,  as  far 
as  we  were  concerned,  and  we  went  ahead  and  purchased  the  material 
on  that  basis,  although  we  did  not  nlace  the  order  for  the  material  for 
the  20,000  because  it  was  not  good  policy  to  do  it. 

'*Q.  The  order  for  this  material  was  included  with  the  order  for 
the  material  for  galvanized  barrels  ? 

"A.  The  galvanized  and  black  barrels  were  all  grouped  in  one,  but 
we  did  not  order  for  all  of  the  20,000.  I  was  informed  afterwards 
that  we  were  to  get  13,500  instead  of  20,000,  and  it  was  satisfactory 
to  me." 

4.  Under  date  of  November  1,  1918,  Capt.  Williams,  it  appears, 
prepared  a  recommendation  for  a  contract  with  claimant  for  10,000 
black  barrels.  This  recommendation  was  addressed  to  the  contract 
and  purchase  branch.  General  Supplies  Division,  but  was  never 
approved  by  the  Board  of  Review.  In  fact,  the  recommendation 
was  disapproved  by  said  Board  before  the  signing  of  the  armistice. 
(Transcript,  p.  45.)  Consequently,  there  was  no  formal  contract 
entered  into  with  claimant  for  the  manufacture  of  the  barrels. 
Claimant  received  no  official  notice  from  the  Government  before  the 
signing  of  the  armistice  concerning  a  contract  for  10,000  black 
barrels.  Claimant  did,  however,  receive  a  telegram  on  November  2, 
1918,  from  F.  J.  Storm,  secretary.  Steel  Barrel  Manufacturing  Asso- 
ciation, to  the  effect  that  it  had  been  allocated  10,000  black  drums. 
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This  allocation,  however,  was  really  made  by  Mr,  Storm,  who  was 
a  representative  of  the  steel-barrel  manufacturers,  and  as  such  kept 
the  General  Supplies  Division  informed  as  to  the  quantity  of  bar- 
rels each  manufacturer  could  deliver.  He  was  not,  however,  a  Grov- 
emment  agent;  he  simply  acted  in  a  liaison  capacity  between  the 
Procurement  Division  and  the  steel-barrel  manufacturers. 

DECISION. 

1.  The  Board  is  of  the  opinion  that  no  verbal  contract  was  entered 
into  between  an  agent  of  the  Government  and  claimant,  as  alleged 
in  this  claim.  A  definite  order  for  a  definite  quantity  was  not  given 
claimant  by  Capt.  WiDiams,  as  is  evidenced  by  the  statement  of  Capt. 
Williams  that  he  positively  did  not  give  claimant  an  order  for  the 
TYianufacture  of  the  harrels,  and  it  is  further  evidenced  by  the  fact 
that  Mr.  Neidringhaus  first  took  the  position  that  he  was  promised 
an  order  for  20,000  black  barrels  and  that  this  was  later  modified  to 
13,500.  His  claim  was  finally  filed  for  10,000  barrels.  The  evidence 
shows  that  Mr.  Neidringhaus  was  not  certain  how  many  barrels 
would  be  included  in  the  award  to  be  given  his  company.  He  was, 
it  appears,  informed  that  the  Government  would  need  a  considerable 
part  of  the  output  of  his  plant,  but  was  not  given  any  definite  order 
as  to  the  number  of  barrels  to  be  manufactured  by  his  company.  It 
appears  that  Capt.  Williams  did  recommend  on  November  1,  1918, 
that  a  contract  for  10,000  barrels  be  placed  with  the  claimant,  and 
this  recommendation  was  refused  by  the  Board  of  Keview,  and  no 
contract  was  ever  issued  for  the  manufacture  of  the  barrels.  Claim- 
ant, it  appears,  was  satisfied  that  if  the  war  continued  it  would  re- 
ceive further  Government  contracts  and  purchased  raw  material  in 
advance  of  any  award  or  any  positive  verbal  order  from  Govern- 
ment's agent,  in  order  that  it  would  be  in  a  position  to  fill  orders 
that  it  might  receive  in  the  future.  This,  it  appears,  was  an  ordinary 
business  risk  that  claimant  took  in  anticipation  of  future  orders,  and 
there  is  no  authority  under  the  provisions  of  the  Dent  Act  (40  Stat. 
1272)  whereby  the  Government  may  reimburse  claimant  for  ex- 
penditures that  it  may  have  made  in  anticipation  of  orders  from  the 
Government.  For  the  reasons  stated,  therefore,  the  relief  sought 
for  by  claimant  is  denied. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Malone, 
Lieut.  Col.  Hamilton,  and  Maj.  Williams  concurring. 


Case  No.  258. 

In  re  CLAIM  OF  THX  NATIOITAL  BNAMEUNG  ft  STAMFINa  GO. 

1.  MEETINO  OF  MINDS. — ^Wheie  the  minds  of  the  parties  do  not  meet  as  to  the 
teims,  no  contract  Is  created. 

3.  ANTICIPATION  OF  CONTRACTS.— Materials  porcliased  by  a  claimant  In 
anticipation  of  receiving  a  contract  are  not  made  ^'on  the  faith  of''  snch  contract. 

-8.  ANTICIPATION  OF  CONTRACTS,  BEIMBUB8BMXNT  FOB  BZFENDmTBBS 
MADE  IN. — A  claimant  is  not  entitled  to  reimbursement  for  materials  pur- 
chased for  the  performance  of  a  contract  on  misinformation  given  claimant  by 
his  agent,  or  because  of  misconstruction  of  the  ordc^r  furnished  by  the  agent. 

Col.  Garnett,  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facta: 

1.  The  National  Enameling  &  Stamping  Co.,  Milwaukee,  Wis.,  has 
filed  its  statement  of  claim,  Form  B,  alleging  that  on  or  about  the 
26th  of  August,  1918,  it  received  an  oral  order  for  20,000  kettle  in- 
serts, and  on  or  about  the  9th  of  September,  1918,  it  received  an  addi- 
tional order  for  20,000  kettle  inserts,  said  orders  having  been  received 
through  its  salaried  representative,  Mr.  William  Rusche,  and  author- 
ized by  Maj.  W.  J.  Peck  and  Capt.  J.  G.  Williams,  respectively;  that 
subsequently  it  received  formal  orders  H.  C.  727-C  for  10,000,  and 
H.  C.  1348-€  for  7,500;  that  the  formal  orders  for  17,500  kettle 
inserts  have  been  fully  executed  and  this  claim  is  based  on  the  uncom- 
pleted portion  of  the  two  verbal  orders,  to  wit,  22,500. 

2.  At  the  first  hearing  of  the  case,  when  Mr.  Rusche,  the  salaried 
representative,  was  on  the  stand,  he  was  shown  a  copy  of  a  letter 
written  by  him  to  Mr.  Schwartzburg,  the  manager  of  the  company, 
dated  September  28,  1918,  and  reading  as  follows  (transcript  of  July 
25,  1919,  p.  141): 

''For  your  information  would  say  that  the  followin||  is  the  status 
of  the  orders  you  have  on  kettles,  kettle  inserts,  and  dust  covers, 
which  Capt.  J.  G.  Williams  and  myself  checked  over  yesterday,  and 
he  signed  same  yesterdajr,  and  they  were  forwarded  to  the  Contract 
Department  and  I  certainly  hope  that  you  will  receive  the  regular 
form  contract  shortly.  The  following  figures  all  appear  on  separate 
orders: 

"  20,000  kettles. 

"  10,000  kettle  inserts. 

"  40,000  dust  covers. 

"20,000  kettles. 

"' 12,000  kettle  inserts    *    *    *." 

395 
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When  asked  how  he  would  reconcile  this  letter  with  the  claim 
made  by  him  that  oral  orders  had  been  given  for  40,000,  Mr.  Rusche 
replied  (transcript  of  Jime  27,  1919,  p.  9): 

"I  wish  I  could  explain  it.  I  can  not  explain  it.  That  is  the  way 
it  stood  when  I  checked  it  up  with  the  captain.  He  said  that  is  the 
way  the  order  stood.  At  that  time  we  had  material  purchased  for 
40,000  kettles." 

Again,  on  page  18  (transcript  of  June  27,  1919),  the  foUowiug  col- 
loquy took  place: 

"  The  Chairman.  How  do  you  reconcile  the  letter  of  September 
28th,  which  states  that  you  had  been  over  the  matter  with  Captain 
Williams  and  found  it  should  be  22,000,  and  your  claim  that  on  Au- 
gust 26  you  were  promised  an  order  for  40,000.  How  do  you  recon- 
cile those  two  matters  ? 

"Mr.  Rusche.  They  do  not  reconcile.  We  received  one  order  on 
August  26  for  20,000  and  another  on  September  9  for  20,000,  and  the 
material  was  bought  immediately." 

Here  is  a  direct  statement  from  Mr.  Rusche  that  h;is  company  re- 
ceived two  orders  for  20,000  each.  The  circumstances  under  which 
the  company  received  the  first  order  are  related  by  Mr.  Rusche  on 
page  26  of  the  transcript  of  Jime  27,  1919. 

An  examination  of  the  file  furnished  by  the  company  at  the  second 
hearing,  and  copied  into  the  transcript  of  July  25,  1919,  at  page  112^ 
et  seq.,  discloses  the  fact  that  as  early  as  July  12,  1918,  this  company 
made  a  bid  to  the  Quartermaster  General  on  kettle  inserts  at  $4.25 
each  (transcript  of  July  25,  1919,  p.  112);  that  on  July  29  Mr. 
Schwartzburg  wrote  Mr.  Rusche  at  Louisville,  Ky.,  that  as  soon  as  the 
latter  got  to  Wasl^ngton  he  would  please  see  Mr.  W.  J.  Peck  in  refer- 
ence to  rolling  kitchens  "  on  which  we  lost  out  on."  In  this  letter  the 
prices  for  kettle  inserts  are  revised  under  the  following  table: 

Bztramd  limit 
July  12.  Jul7  20. 

Kettles 18.10       $6. 76  each 

Kettle  inserte 4. 25         3. 10  each 

On  August  13,  1919,  Mr.  Schwartzburg  wrote  to  Mr.  Rusche  at 
Washington  advising  him  that  "we  would  accept  the  kettles,  inserts,, 
and  dust  covers  on  the  memorandum  for  replacements  for  rolling 
kitchens,  which  was  handed  to  you  by  Mr.  Peck,  and  will  make  the 
prices  as  per  our  letter  to  you  of  July  29,  and  we  could  commence 
shipment  two  weeks  after  receipt  of  order."  (Transcript  of  July  25^ 
p.  118.) 

On  August  23,  Mr.  Rusche,  iq  Washington,  telegraphed  the  com- 
pany as  follows: 

"*  *  *  Can  secure  order  for  twenty  thousand  kettle  inserts  at 
three  dollars  each,  provided  you  can  make  shipment  of  first  1,000  by 
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express   on   August  29.    Answer  by   telephone   Saturday   a.   m.'' 
(Transcript  of  July  25,  1919,  p.  120.) 

To  this  the  company  replied  on  August  24,  1919,  as  follows  (tran- 
script of  July  25,  1919,  p.  122) : 

''Best  we  can  do  on  kitchen  inserts  is  five  hundred  by  express 
August  thirtieth  and  five  hundred  August  thirty-first  at  three  dol- 
lars and  ten  cents  each  to  cover  crating,  f.  o.  b.  Milwaukee.  Must 
have  acceptance  Monday  morning  in  order  to  make  good  this  promise. 
Balance  of  order  can  be  furnished  at  three  dollars  each.  Loose  in 
cars." 

To  this  Mr.  Rusche,  on  August  26,  replied  (transcript  of  July  25, 
p.  122): 

"Your  proposition  on  20,000  kettle  inserts  500  to  be  delivered 
August  30th  and  500  August  31st  at  3.10  each,  f.  o.  b.  Milwaukee — 
balance  of  order  to  furnish  at  3.00  each  has  been  accepted  by  Maj. 
Peck.- 

On  August  31,  Mr.  Schwartzburg  wrote  to  Mr.  Rusche  as  follows: 

"Again  referring  to  the  large  business  which  is  to  he  placed  by 
Maj.  reck  for  parts  for  rolling  kitchen,  beg  to  say  you  may  revise 
our  quotations  of  July  29th 'to  read  as  follows: 

*  4(  ♦  *  ♦  4(  ♦ 

''Kettle  inserts,  $3.00  each  loose,  $3.25  packed  for  overseas  ship- 
ment. 

*  *  *  *  *  *  * 

'*We  hope  that  these  revised  figures  will  enable  you  to  secure  the 
business,  as  we  have  gone  as  low  as  we  possiblv  can  and  do  not  see 
how  the  goods  could  be  made  at  a  lower  figure. 

This  letter  shows  conclusively  the  nature  of  the  so-called  "orders.'^ 
Mr.  Schwartzburg  recognizes  that  the  business  is  still  "to  be  placed,'' 
and  expresses  the  hope  that  the  revised  price  will  enable  Mr.  Rusche 
"to  secure  the  business." 

On  September  9,  1918,  Mr.  Rusche  wrote  Mr.  Schwartzburg  as 
follows  (transcript  of  July  25,  1919,  p.  128): 

**For  your  information  would  say  that  we  were  awarded  the  fol- 
lowing items  by  Capt.  J.  G.  WiUiams,  of  the  Quartermaster's  Office, 
Hardware  &  M!etals  Branch : 

*  *  *  *  *  }|e  « 

"We  were  also  awarded  20,000  Jcetde  inserts  as  per  specifications 
of  June  17th,  1918,  at  $3.00  each,  f.  o.  b.  our  factory,  Milwaukee, 
Wis.,  to  be  packed  loose  in  car  for  domestic  shipment. 

''The  original  contract  wiU  be  forwarded  to  you  immediately; 
also  specific  shipping  instructions. 

''It  is  quite  imperative  that  you  make  deliveries  promptly  on  these 
items,  as  from  the  information  you  gave  me  I  ioformea  Ca,pt.  J.  G. 
Williams  that  we  were  prepared  to  handle  this  proposition. 
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On  September  9,  1918,  Mr.  Schwartzburg  wrote  Mr.  Rusche  as 
follows: 

"We  beg  to  acknowledge  receipt  of  your  order  over  the  telephone 
to-day  for  the  following: 

''20,000  kettle  inserts  at  $3  each,  loose,  f.  o.  b.  Milwaukee." 

On  September  20,  1918,  Mr.  Schwartzburg  wrote  Mr.  Rusche  in- 
forming him  that  a  wire  had  been  received  from  Wood  and  Hard- 
ware Section,  Washington,  requesting  that  there  be  furnished  a  list 
showing  kind  and  amoimt  of  all  items  going  to  Edward  G.  Budd 
Manufacturing  Co.,  and  stating  that  he,  Mr.  Schwartzburg,  pre- 
sumed this  referred  to  the  business  on  hand  for  kettle  inserts,  etc. 
In  this  letter  Mr.  Schwartzburg  says:  "As  we  have  no  confirming 
orders  or  instructions  on  any  of  this  business  as  yet,  it  is  difficult  for  us 
to  say  whether  all  of  this  equipment  is  to  go  to  the  Edward  G.  Budd 
Mfg.  Co.,"  and  later  in  the  same  letter,  under  paragraphs  headed 
''Kettle  inserts,"  Mr.  Schwartzbiu*g  says: 

"On  August  26th  you  wired  us  to  enter  order  for  20,000  kettle 
inserts,  wBch  was  acknowledged  in  our  letter  to  you  of  August 
26th,  signed  by  Mr.  Wegner.  On  September  9th  you  telephoned  us 
to  enter  an  order  for  an  additional  20,000  kettle  mserts,  which  was 
ax^knowledged  in  our  letter  to  you  of  September  9th.  This  makes  a 
total  of  40,000  kettle  inserts,  although  we  believe  that  Capt.  "Wil- 
liams' understanding  was  that  we  had  a  total  of  35,000  only. 

*  )|e  4i  ♦  *  ♦  4b 

''Therefore  our  understanding  of  the  quantities  placed  with  us  is 
as  above,  and  we  would  like  to  have  you  go  over  tnis  carefully  with 
Captain  Williams  and  see  whether  ms  imderstanding  is  the  same, 
And  if  so,  to  have  issued  to  us  as  soon  as  possible  confirming  orders 
with  instructions,  so  that  we  may  proceed  with  prompt  deliveries," 

3.  These  letters  show  clearly  that  up  to  the  date  of  September  20 
there  had  been  no  mention  of  40,000  kettle  inserts,  ahd  that,  on  that 
date,  the  manager  of  the  company  is  not  certain  of  the  amount  of  the 
order  verbally  taken  by  Mr.  Rusche,  and  he  requests  Mr.  Rusche  to 
confirm  the  quantities  from  Capt.  Williams.  It  is  impossible  from 
these  letters  to  deduce  that  there  had  been  an  oral  or  verbal  contract 
for  kettle  inserts,  and  to  show  the  nature  of  the  whole  transaction,  it 
is  only  necessary  to  quote  from  the  letter  of  September  24,  1918 
(transcript  of  July  25,  1919,  p.  138),  in  which  Mr.  Rusche  writes  Mr. 
Schwartzburg  as  follows : 

"Some  few  days  ago  I  wrote  you  that  I  received  an  order  for 
72,000  only  cake  turners;  the  number  0160;  but  Mr.  Mitchell  took 
same  away  from  me  a^ainy  owing  to  the  fact  that  he  had  received  a 
bid  from  L.  &  G.  of  28c.  each  on  the  same  item,  and  my  bid  was  38c. 
each.  Although  the  New  York  office  has  now  given  me  permission 
to  offer  same  at  30c.  each,  but  /  donH  believe  I  can  secure  the  order 
at  that  price." 
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Thus  it  is  seen  that  these  so-called  orders  were  not  definite  con- 
tracts made  by  the  Government,  for  here  we  have  a  so-called  order 
being  taken  away  because  the  buyer  had  received  a  lower  bid.  With 
this  information  before  the  company,  any  purchase  of  material  for 
the  anticipated  contract  was  not  made  '^on  the  faith  of"  such  con- 
tract, but  on  a  pure  speculation  and  upon  the  strength  of  '^advance 
information." 

4.  On  September  24,  1918,  Mr.  Schwartzburg  writes  Mr.  Rusche: 

**We  have  your  letter  of  September  9th,  confirming  the  order  for 
*  *  *  20,000  kettle  inserts  *  *  *  placed  with  you  by  Capt. 
J.  G,  Williams,  but  as  yet  we  have  not  had  a  reply"  to  our  letter 
to  you  of  September  20th  in  regard  to  the  quantities  that  we  under- 
stood we  had  on  order.  Please  take  this  letter  of  September  20th  up 
carefully  with  Capt.  WiDiams  and  let  us  know  exactly  what  our 
quantities  should  read." 

To  this  Mr.  Rusche  replied  in  letter  of  September  28,  already 
quoted  above,  reading  as  follows: 

**For  your  information  would  say  that  the  following  is  the  status 
of  the  orders  you  have  on  *  *  *  kettle  inserts  *  ♦  *,  which 
Capt.  J.  G.  Williams  and  myself  checked  over  yesterday,  and  he 
signed  same  yesterday,  and  they  were  forwarded  to  the  Contract 
Department,  and  I  certainly  hope  that  you  will  receive  the  regular 
form  contract  shortly.  The  following  figures  all  appear  on  separate 
orders: 

V  ^  ^F  n*  ^  "P*  9|C 

' '  10,000  kettle  inserts. 

1*  ^p  T*  ^p  ^p  ^P  3|C 

^^12,000  kettle  inserts." 

To  this  Mr.  Schwartzburg  replied  on  September  30  (transcript  of 
July  25,  1919,  p.  143): 

''Yours  of  September  28th  received,  and  we  note  you  give  us  the 
quantities  of  kettles,  kettle  inserts,  and  dust  covers,  for  wmch  we  will 
soon  receive  confirming  orders.  We  note  there  are  48,000  kettles,  and 
this  agrees  with  the  quantities  mentioned  in  our  letter  of  September 
20th  to  you.  There  are  only  22,000  kettle  inserts,  whereas  as  per  our 
letter  of  September  20th  we  received  an  order  for  40,000.  How  is 
it  that  this  order  was  cut  down  by  18,000  ?    *     *     * 

*'We  thought  we  would  call  your  attention  to  the  discrepancy  in 
quantities  on  the  kettle  inserts  and  dust  covers,  so  that  you  could 
take  this  up  with  Capt.  Williams  and  see  whether  we  can  not  secure 
a  confirming  order  for  the  entire  amount  first  awarded  us." 

On  October  9  Mr.  Schwartzburg  wrote  Mr.  Rusche  as  follows 
(transcript  of  July  25,  1919,  p.  147): 

''We  have  written  Lieut.  Murphy  to-day,  as  per  copy  of  letter  at- 
tached, and  it  now  appears  that  tney  are  inserting  class  ratings  on 
orders  the  same  as  was  suggested*  by  the  writer  whue  in  Washington ^ 
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The  order  referred  to  is  No.  H.  C.  1448-C,  specifying  7,600  kettle 
inserts. 

"Will  you  have  the  kindness  to  let  us  know  whether  this  is  a  new 
order^  or  whether  it  applies  against  the  total  of  40,000  kettle  inserts 
as  per  telephone  orders  which  you  sent  us,  the  totals  of  which  were 
given  you  in  our  letter  of  Septemher  20th?  Kindly  let  us  hear  from 
you  in  regard  to  this  at  once. 

'*In  your  letter  of  September  28th  you  stated  that  orders  for 
22,000  Kettle  inserts  were  issued,  and  we  replied  on  September  30th 
that  our  understanding  was  that  we  were  to  have  40,000  Kettle  inserts, 
and  by  giving  us  only  22,000  the  order  was  cut  down  by  18,000. 
Please  go  over  our  letters  of  September  20th  and  September  30th 
carefully  and  see  whether  you  can  not  get  orders  iasum  covering  tlj^ 
quantities  as  per  our  understanding  in  our  letter  of  September  20th.'' 

On  October  24  Mr.  Schwartzburg  writes  Mr.  Rusche,  again  call- 
ing his  attention  to  previous  letters  in  regard  to  kettle  inserts  and 
other  matter,  and  states  that  the  matter  has  not  yet  cleared  up,  and 
then  states,  "we  hope  you  will  see  Capt.  Williams  at  once,  sjxd  find 
out  whether  we  are  to  receive  contracts  for  these  items  as  per  orders 
which  you  have  given  vs  and  which  you  claim  were  received  from 
him  verhaUy.^^  Thus  as  late  as  October  27  the  manager  is  still 
imcertain  whether  the  company  will  receive  a  definite  contract. 

To  this  last  letter  Mr.  !|^usche  replied  on  October  26  (transcript 
of  July  25,  1919,  p.  150): 

'  *  In  my  talk  with  Capt.  J.  G.  Williams  this  morning  we  checked 
over  his  records  on  these  items  that  are  on  order  wiUi  us:  22,000 
kettles,  17,500  kettle  inserts,  and  50;000  dust  covers.  That  shows  a 
difference  of  6,000  kettles  and  2,500  kettle  inserts  from  the  order 
tJiat  I  wrote  you  about  on  September  9th,  1918,  and  Capt.  Williams 
says  that  he  will  see  to  it  that  the  6,000  kettles  and  2,500  kettle  in- 
serts are  sent  through;  and  that's  how  the  order  stands. 

'*/  have  no  correspoTidence  that  I  can  trace  showing  where  you 
ought  to  he  awarded  20fi00  more  kettle  inserts;  because  there  are 
only  two  Tcetde  inserts  used  for  four  JcetileSf  and  I  would  not  advise 
making  up  these  extra  Tcetde  inserts. 

it  ^  4c  «  Judging  from  the  tone  of  your  letter,  you  seem  to 
hold  me  responsible  for  many  errors  that  may  have  oeen  made  in 
the  Quartermaster's  Office.  Any  information  that  I  gave  jou  was 
always  just  as  I  received  it,  and  as  no  one  is  infallible,  I  thmk  your 
letters  are  rather  harsh  on  tlus  matter." 

On  November  2,  Mr.  Schwartzburg  writes  Mr.  Rusche  as  follows 
(transcript  of  July  25,  1919,  p.  155): 

**In  reference  to  the  misunderstanding  in  regard  to  orders  for 
the  large  kettles,  IcetCLe  inserts,  and  dust  covers  for  rolling  kitchens, 
beg  to  say  the  writer  will  take  this  up  with  you  personally,  when  he 
sees  you  next  week  in  Washington.  Do  all  you  can  in  the  meantime 
to  get  the  matter  straightened  out,  however,  and  our  various  letters 
on  this  subject,  particmarlv  our  letter  of  September  20th,  gives  vou 
our  understanding  as.  to  wnat  business  we  reaUy  expect  on  mese  three 
items  in  order  to  take  care  of  the  material  which  we  have  ordered" 
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On  November  2,  1918,  Mr.  Rusche  writes  Mr.  Schwartzburg,  in- 
forming him  that  he  was  having  all  the  matters  corrected  on  con- 
tracts for  kettle  inserts,  and  that  he  had  spoken  to  Maj.  Peck  regard- 
ing the  $3.10  price  that  was  agreed  upon  for  express  shipment,  and 
that  Maj.  Peck  said  the  price  would  be  allowed  as  per  our  agreement 
and  he  would  notify  Chicago.  Then  follows  this  sentence:  ''The 
opening  for  bids  on  kettles,  kettle  inserts,  boxed,  and  dust  covers  and 
fireless  cookers,  has  been  postponed  to  November  15." 

5.  This  correspondence  shows  conclusively  that  the  only  reason  why 
the  general  manager  got  the  idea  that  an  order  for  40,000  kettle 
inserts  would  come  through  was  a  misconception  of  the  letters  of 
Mr.  Rusche;  for,  as  shown  above,  Mr.  Rusche  on  October  26  writes 
Mr.  Schwartzburg:  ''1  have  no  correspondence  that  1  can  trace  show- 
ing where  you  ought  to  be  awarded  20,000  more  kettle  inserts,  because 
there  are  only  two  kettle  inserts  used  for  four  kettles,  and  I  would 
not  advise  making  up  these  extra  kettle  inserts;''  and  that  there  was 
a  misunderstanding  was  acknowledged  in  his  letter  of  November  2, 
in  which  he  tells  Mr.  Rusche  that  he  would  take  the  matter  up  per^ 
sonally  at  Washington. 

A  summary  of  Maj.  Williams's  testimony  is  about  as  follows 
(transcript  of  June  27,  p.  51):  That  he  became  connected  with  the 
matter  on  or  about  the  1st  of  September;  that  he  took  up  the  matter 
of  kettle  inserts  with  the  National  Enameling  &  Stamping  Co.  and 
requested  a  price  from  that  company;  that  he  informed  Mr.  Rusche 
that  the  price  given  in  the  letter  of  July  26  had  been  "framed,"  by 
which  he  explained  that  he  meant  that  the  company  had  been  in  the 
habit  of  furnishing  the  Eclipse  Stove  Co.  with  the  different  com- 
ponent parts  which  were  going  to  be  used  in  the  Liberty  kitchen, 
and  that  the  price  was  fixed  so  as  to  protect  that  company;  that  he 
informed  Mr.  Rusche  that  if  his  company  wanted  to  make  a  price 
he  would  be  glad  to  do  business  with  the  company;  that  he  prom- 
ised him  an  order  for  20,000  kettle  inserts,  and  made  good  by  giving 
an  order  for  17,500;  that  he  was  under  the  impression  that  he  made 
out  an  award  for  2,500  to  take  care  of  the  remainder  of  the  oral 
order,  but  that  it  never  came  through  in  the  shape  of  a  contract. 
Maj.  Williams  stated  that  Mr.  Rusche  told  him  that  the  reason 
why  his  company  quoted  a  high  price  was  to  protect  the  Eclipse 
Stove  Co.     (Transcript  of  June  27,  1919,  pp.  54,  55.) 

DECISION. 

Under  the  method  of  awards  employed  at  the  time  of  the  alleged 
oral  contracts  and  described  in  the  evidence  of  Maj.  Williams  (tran- 
script, June  27,  1919,  pp.  57  et  seq.),  and  under  the  correspondence 
which  has  been  quoted  above,  the  Board  is  of  the  opinion  that  the 
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company  had  the  ri^t  to  expect  an  order  for  only  20^000  kettle 
inserts,  and  that  quantity  was  all  that  was  expected  by  its  salaried 
representatiTe  in  Washington,  Mr.  William  Rusche:  and  that  settle- 
ment should  be  made  upon  the  basis  of  an  oral  contract  for  20,000 
kettle  inserts  at  S3  each,  f.  o.  b.  Milwaukee,  Wis.,  to  be  packed  loose 
in  car  for  domestic  shipment,  of  which  17,500  have  been  accepted 
and  paid  for  by  the  Government. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Camith,  Lieut.  Col.  Hamil- 
ton, Lieut.  Col.  Malcme,  and  Lieut.  Col.  Williams  concurring. 


Cases  Nos.  680,  681,  and  682. 

In  re  CLAIMS  OF  MABION  CASH  FEED  CO.  AND  tTNION  PBODTTCTS  CO., 

INTEBYENOB,  CASE  NO.  1481. 

1.  PITBCHASE  OBDBBS— CANCEIXATION  OF— DAMAGES  BESULTINQ 
FBOM. — Where  the  Oovemment  cancels  refularly  executed  purchase  orders 
for  Its  own  convenience,  the  contractor  is  entitled  to  be  paid  the  difference  be- 
tween the  cost  price  of  the  articles  previously  purchased  to  complete  said 
orders  which  remain  undelivered  to  the  Government  and  their  salvage  value. 

8.  SAME— CONTBACTOB  ENTITLED  TO  PAYMENT  UNDEB,  FOB  MATE- 
BIALS  ACCEPTED  BT  GOYEBNMENT  ACCOBDING  TO  AGBSED 
PBICE. — ^Where,  under  a  properly  executed  purchase  order  and  a  written 
stipulation  that  material  delivered  to  the  Government  not  meeting  Government 
specifications  should  not  be  accepted  at  less  than  the  stipulated  price,  but 
should  be  returned  to  the  contractor  to  be  replaced  by  other  material  which 
should  meet  such  specifications,  if  the  Government  accepts  such  materials, 
the  contractor  is  entitled  to  payment  according  to  the  agreed  price. 

5.  SAMS— DISCBEPANCnS  IN  WEIGHTS    OF  MATEBIALS    ACCEPTED  BT 

GOVEBNMENT. — As  to  materials  delivered  under  such  purchase  orders, 
deductions  from  payment  to  contractor  on  account  of  discrepancies  in  weight 
should  not  be  made  where  the  weights  claimed  by  the  contractor  are  certified 
by  a  public  weight  master,  and  the  weights  used  by  the  Government  are  merely 
estimates  by  Government  inspectors. 
4.  PITBCHASE  OBDEBS— BELIEF  OF  ST7BCONTBACTOB  UNDEB  SECTION  4 
OF  ACT  OF  MABCH  2,  1919.— Whe^re  a  prime  contractor  .has  regularly 
executed  purchase  orders  issued  by  the  Quartermaster  Department  for  not 
to  exceed  $26,000  each,  a  subcontractor  can  not  invoke  section  4  of  the  act  of 
March  8, 1919,  for  the  purpose  of  obtaining  relief  against  such  a  prime  contractor. 

6.  PUBCHASE  OBDEBS— INFOBMAL— PAYMENT  FOB  GOODS  DEIJVEBED 

TO  THE  UNITED  STATES. — ^Even  though  a  purchase  order  be  informal, 
the  contractor,  without  recourse  to  the  act  of  March  8,  1919,  may  recover  pay- 
ment for  goods  actually  delivered  to  and  accepted  by  the  TTnited  States  in 
accordance  with  the  purchase  order. 

6.  SXTBCONTBACTOBr-PBOTECTION  OF  SECTION  4  OF  THE  ACT  OF  MABCH 

8,  1919,  NOT  AVAILABLE  TO  VENDOB  UNDEB  CIBGUMSTANCES 
STATED. — ^The  prime  contractor  claimed  for  goods  delivered  to  the  United 
States  under  four  purchase  orders  for  hay,  three  of  which  are  formal  and  one 
informal.  Where  a  vendor  sold  hay  to  this  prime  contractor,  which  hay  was 
all  deliveredlprior  to  the  date  of  the  informal  purchase  order,  the  vendor  can 
not  invoke  the  protection  of  section  4  of  the  act  of  March  8,  1919,  as  a  subcon- 
tractor. 

7.  SUBCONTBACTOB— UNDEB  SECTION  4  OF  THE  ACT  OF   MABCH  8,  1919, 

APPBOVAL  BY  AGENT  OF  SECBETABT  OF  WAB  NECESSABY.— Even 
though  the  orders  under  which  hay  was  delivered  had  been  informal,  the 
evidence  does  not  show  that  the  vendor  of  the  hay  was  a  subcontractor  within 
the  meaning  of  section  4  of  the  act  of  March  8,  1919,  since  it  does  not  appear 
that  any  part  of  the  prime  contracts  was  sublet  with  the  approval  of  an  agent 
of  the  Secretaryjof  War  duly  authorized  thereto. 
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8.  STTBCONTRACTOK— PBEFSSBKCE  TO  CBEDITOB  OF  PRIME  CON- 
TSACTOB— NECE8SITT  FOB  CLEAB  PROOF  UNDER  SECTION  4,  ACT 
OF  MARCH  8,  1919. — ^In  a  case  where  the  pcotectioii  afforded  by  section  4 
of  the  act  of  March  2,  1919,  would.  If  applied,  probably  result  In  a  preference  to 
one  of  the  creditors  of  the  claimant,  the  evidence  shonld  be  convincing  that 
the  alleged  subcontractor  has  brought  himself  within  the  meaning  of  said 
section. 

Lieut.  Col.  Fairbanks  Mniting  the  opinioa  of  the  Board. 

These  three  claims,  and  one  other,  which  is  not  considered  in  this 
opinion,  come  to'  this  Board  by  special  assignment  from  the  War 
Claims  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Case  No.  580  grows  out  of  a  properly  executed  purchase  order 
under  date  of  January  24,  1918,  by  the  cainp  quartermaster  at  Camp 
Sevier,  S.  C,  for  1,000  cords  of  wood  at  $5  per  cord.  This  order  was 
canceled  on  May  29,  1918,  for  the  convenience  of  the  Government. 

2.  Prior  to  the  date  of  cancellation  the  contractor  had  contracted 
for  the  entire  1,000  cords  of  wood  and  had  actually  paid  for  the 
greater  portion  thereof  at  the  rate  of  from  S4  to  S4.50  per  cord. 

3.  The  demands  of  the  several  camps  in  the  vicinity  of  Camp 
Sevier  had  so  stimulated  the  production  of  cord  wood  that,  with  the 
advent  of  warmer  weather  and  the  relief  of  the  congestion  in  freight 
movements,  prices  had  dropped  to  as  low  as  $2  a  cord.  (Record, 
June  25,  pp.  47-51.) 

4.  The  claimant  has  sustained  damages  to  the  amount  of  S564  as 
claimed. 

5.  Claim  No.  581  grows  out  of  a  properly  executed  purchase 
order  for  240,000  pounds  of  straw  at  $19  per  ton,  executed  December 
18,  1917,  by  the  camp  quartermaster  at  Camp  Sevier,  S.  C.  This 
order  was  canceled  on  April  17,  1918,  for  the  convenience  of  the 
Government,  at  which  time  64  tons  of  straw  had  been  delivered. 
The  claimant  had  purchased  the  full  amount  of  straw  called  for  by 
the  purchase  order,  but  was  unable  to  ship  the  entire  quantity  prior 
to  cancellation  on  account  of  embargoes  put  in  effect  by  the  Rail- 
road Administration. 

6.  It  is  clear  that  the  claimant  has  sustained  damages  to  the 
extent  of  S3  per  ton  on  56  tons  of  straw  and  in  the  sum  of  $168  as 
claimed.     (Record,  July  25,  pp.  52  and  53.) 

7.  Claim  No.  582  grows  out  of  four  purchase  orders  for  hay, 
three  of  said  orders  being  with  George  Bridge,  Chief  of  Fuel  and 
Forage  Departments,  Chicago,  111.,  and  one  with  the  camp  quarter- 
master, Camp  Sevier,  S.  C.     The  three  Chicago  orders  called  for  the 
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delivery  of  hay  at  Newport  News.  These  claims  came  to  this  Board 
with  evidence  of  three  separate  attempts  on  the  part  of  Government 
agencies  to  arrive  at  the  correct  amount  due,  but  in  no  two  instances 
did  the  results  of  these  efforts  reach  the  same  conclusion.  It  is 
apparent  from  the  record  that  the  principal  hindrances  to  the  pay- 
ment for  this  hay  arose  out  of  two  circumstances:  First,  the  claim- 
ant had  been  invoicing  and  receiving  payments  for  cars  of  hay  which 
had  been  shipped  "order  notify''  and  against  which  there  were  out- 
standing drafts  and  bills  of  lading;  second,  deductions  from  contract 
price  had  been  made  by  officials  at  Newport  News. 

8.  Being  unable  to  reconcile  the  several  audits  and  statements  of 
amounts  due  as  originally  submitted  to  this  Board,  the  Board  has 
caused  an  independent  audit  of  the  accounts  to  be  made  with  the  re- 
sult that  there  has  been  found  due  to  the  claimant,  on  account  of 
deliveries  under  the  purchase  orders  aforesaid,  the  sum  of  $12,870.94. 

9.  There  has  been  filed  on  behalf  of  the  Union  Products  Co.  an 
intervention  claiming  that  it  is  a  subcontractor  within  the  meaning 
of  section  4  of  the  Dent  Act  (40  Stat.,  1272),  and  asking  relief  there- 
under. 

10.  There  has  also  been  filed,  on  behalf  of  the  Railway  Administra- 
tion through  the  Southern  Railroad  Lines,  a  request  for  the  payment 
to  it,  as  a  debt  due  the  Government,  the  sum  of  $8,515.45,  money  due 
as  having  been  paid  by  the  railroad  to  the  holders  of  original  bills  of 
lading,  with  sight  drafts  and  invoices  attached,  for  cars  of  hay  for 
which  the  claimant  has  wrongfully  collected  from  the  Government. 
The  claimant  has  admitted  the  correctness  and  justness  of  this 
claim  and  has  filed  with  the  Board  a  letter,  dated  June  18,  1919, 
agreeing  that  said  sum  may  be  paid  to  the  Southern  Railway  Lines 
out  of  any  ward  or  awards  that  may  be  made  under  this  claim. 

DECISION. 

1.  On  the  findings  above  set  out,  it  is  recommended  that  the  claim- 
ant be  paid  on  claim  No.  580  the  sum  of  $564. 

2.  On  the  findings  above  set  out,  it  is  recommended  that  the  claim- 
ant be  paid  on  claim  No.  581  the  sum  of  $168. 

3.  The  principal  items  of  dispute  between  the  claimant  and  the 
several  governmental  agencies  that  have  heretofore  attempted  to 
make  an  adjustment  of  the  purchase  order  embraced  in  claim  No. 
582  arose  from  the  fact  that  in  numerous  instances  reductions  were 
made  from  the  contract  price  on  account  of  the  alleged  inferior 
quality  of  the  hay. 

4.  It  is  established  by  the  record  that  before  making  any  ship- 
ments or  deUveries  the  claimant  notified  the  contracting  officer  and 
also  the  authorities  at  Newport  News,  where  the  hay  was  to  be  re- 
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ceived,  that  in  case  any  cars  were  found  that  did  not  measure  up  to 
the  specifications  that  they  should  not  be  accepted  at  less  than  the 
stipulated  price  but  should  be  forwarded  to  the  claimant  at  Marion, 
N.  C,  and  they  would  be  replaced  by  cars  that  would  measure  up  to 
the  specifications.  This  arrangement  was  approved,  in  writing,  by 
the  contracting  officer  and  was  in  some  instances  followed  by  the 
authorities  at  Newport  News.  (Record  of  June  25,  pp.  18  to  30, 
inclusive.)  It  is  the  opinion  of  the  Board  that  under  these  circum- 
stances the  deductions  were  improper  and  should  not  have  been  made. 
If  the  hay  was  of  an  unsatisfactory  quality,  it  should  have  been  for- 
warded to  Marion,  and,  the  Government  authorities  having  failed 
to  carry  out  the  arrangements  entered  into,  and  having  received  and 
used  the  hay,  the  Government  should  in  justice  to  the  claimant  pay 
for  it  at  the  agreed  price. 

5.  There  also  appears  in  some  instances  to  have  been  deductions 
on  accoimt  of  discrepancies  in  weights,  but  as  in  each  of  these  in- 
stances the  weights  as  invoiced  by  the  claimant  are  supported  by  the 
certificate  of  a  public  weighmaster,  and  the  deductions  result  from 
mere  estimates  of  weight  on  the  part  of  the  inspectors,  the  weights  as 
certified  by  the  weighmaster  are  adopted  by  the  Board  as  correct. 

6.  The  summary  of  the  audit  and  investigation  conducted  by  the 
representative  of  the  Board  (Government  Exhibits  1  to  7,  inclu- 
sive, record  of  July  16)  is  embraced  in  Government  Exhibit  8  (record 
of  July  16),  which  discloses  the  total  amount  due  the  claimamt  for 
hay  delivered  and  not  paid  for  to  be  $12,913.60,  but  there  is  admit- 
tedly an  error  in  the  price  of  83,559  pounds  of  hay  at  $37  per  ton. 
(record  of  July  22,  p.  11).  On  account  of  this  error  there  should  be 
deducted  $42.66,  which  leaves  the  amount  due  the  claimant 
$12,870.94,  which  sum  it  is  recommended  be  paid  to  the  claimant  in 
satisfaction  of  Claim  No.  582,  subject,  however,  to  the  amount 
heretofore  found  due  and  agreed  to  be  paid  to  Southern  Railroad 
lines. 

7.  With  respect  to  the  intervention  of  the  Union  Products  Co., 
quite  a  voluminous  record  has  been  made.  It  should  be  said,  in  the 
first  place,  that  there  is  no  doubt  that  the  Marion  Cash  Feed  Co. 
owes  the  Union  Products  Co.  a  considerable  sum  of  money  for  hay 
sold  by  the  latter  company  to  the  former,  which  hay  was  delivered 
to  the  Government  to  apply  on  orders  which  the  Marion  Cash  Feed 
Co.  had  secured  to  supply  various  camps.  These  facts  alone  do  not 
entitle  the  Union  Products  Co.  to  receive  payment  directly  from 
the  Government  or  to  the  enforcement  of  a  lien  as  a  subcontractor 
under  the  provisions  of  section  4  of  the  act  of  March  2,  1919.  (40 
Stat.,  1272.)  While  there  is  every  reason  for  the  Government  to 
protect  the  interests  of  those  who  have  furnished  supplies  to  it  through 
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the  medium  of  a  prime  contractor,  jet  the  remedy  provided  in  section 
4  of  the  Dent  Act,  in  case  the  contractor  is  insolvent,  has  the  effect  of 
preferring  a  subcontractor  over  all  the  other  creditors  of  the  prime 
•contractor.  In  the  present  case,  insolvency  of  the  prime  contractor 
is  alleged  and  some  evidence  thereof  given.  One  other  substantial 
<;reditor  of  the  Marion  Cash  Feed  Co.  has  appeared  before  the  Board. 
Consequently,  before  the  Board  authorizes  payment  directly  to  the 
subcontractor,  or  finds  that  a  lien  in  favor  of  the  Union  Products  Co. 
exists  on  the  funds  due  from  the  Government,  it  should  appear  very 
clearly,  in  justice  to  the  other  creditors,  that  the  Union  Products  Co. 
has  brought  itself  within  the  definition  of  a  subcontractor  found  in 
•section  4  of  the  Dent  Act.  After  careful  consideration  of  the  evi- 
dence and  of  the  able  brief  and  ai^ument  submitted  by  counsel  for 
the  Union  Products  Co.,  the  Board  is  of  the  opinion  that  the  company 
has  failed  to  do  this. 

The  Marion  Cash  Feed  Co.  bases  its  claim  for  compensation  on 
the  delivery  of  hay  under  four  Quartermaster  Department  purchase 
orders.  All  but  one  of  these  are  for  less  than  $25,000  each,  and  are 
regularly  executed.  With  respect  to  these,  no  reason  can  be  assigned 
for  invoking  relief  under  the  Dent  Act.  The  remaining  purchase 
order  calls  for  a  total  value  in  hay  of  $28,800.  This  order  is  dated 
July  26,  1918,  and  specifies  delivery  of  hay  to  the  Quartermaster 
Kemount  Depot,  Newport  News,  Va.  Reference  to  the  specifications 
of  the  claim  by  the  Union  Products  Co.  (U.  P.  Co.  Exhibit  No.  1) 
shows  that  the  shipments  by  reason  of  which  they  claim  direct  pay- 
ment from  the  Government  or  the  establishment  of  a  lien,  were  all 
made  prior  to  the  date  of  the  above-described  purchase  order,  and  all 
such  shipments  were  to  Camp  Greene,  N.  C.  This  shows  conclusively 
that  the  Secretary  of  War,  even  though  the  Dent  Act  be  invoked 
with  respect  to  the  last-mentioned  purchase  order,  could  not  make 
Any  award  to  the  prime  contractor  with  respect  to  any  portion  of  the 
•contract  evidenced  by  the  said  purchase  order,  which  the  Marion 
Cash  Feed  Co.  may  have  sublet  to  the  Union  Products  Co.,  for  the 
reason  that  the  entire  debt  which  the  Union  Products  Co.  proves 
Against  the  Marion  Cash  Feed  Co.  was  contracted  before  the  date 
of  said  purchase  order  and  without  reference  to  that  particular  con- 
tract. Furthermore,  it  may  be  said  that  the  entire  evidence,  taken 
in  its  most  favorable  light  for  the  Union  Products  Co.,  shows  that 
the  company  sold  the  Marion  Cash  Feed  Co.  large  quantities  of  hay 
from  time  to  time  with  the  knowledge  that  such  hay  was  destined 
for  Government  use,  but  without  knowledge  as  to  any  particular 
contract  between  the  Government  and  the  Marion  Cash  Feed  Co. 
on  which  it  was  to  apply.  Furthermore,  there  is  no  evidence  of  the 
Approval  of  any  agent  of  the  Secretary  of  War,  duly  authorized 
thereunto,  given  to  the  dealings  of  the  Marion  Cash  Feed  Co.  with 
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the  Union  Products  Co.  as  a  subcontractor.    Such  approval  is  neces- 
sary under  section  4  of  the  Dent  Act. 

It  is  to  be  observed  that  this  Board' does  not  deem  it  necessary  to- 
have  recourse  to  the  act  of  March  2,  1919,  to  assure  the  Marion  Cask 
Feed  Co.  payment  for  all  it  is  entitled  to  under  these  claims.  It  is 
before  this  Board  asking  only  for  payment  for  goods  delivered,  for 
which  there  is  adequate  authority  of  law  without  recourse  to  the 
Dent  Act.  Inasmuch,  however,  as  the  Union  Products  Co.  has  based 
its  case  on  section  4  of  the  Dent  Act,  and  as  one  of  the  purchase 
orders  was,  in  fact,  not  executed  in  the  manner  prescribed  by  law 
the  foregoing  answer  to  the  position  taken  by  the  Union  Products 
Co.  is  believed  appropriate.  For  the  reasons  stated  the  Board  finds 
that  the  Union  Products  Co.  was  not  a  subcontractor  within  the 
terms  of  section  4  of  the  act  of  March  2,  1919. 

Col.  Garnett,  Lieut.  Col.  Carruth,  Lieut.  Col.  Malone,  and  lieut. 
Col.  Hamilton  concurring. 

o  . 


Case  Vo.  18. 

1%  re  OLAXM  07  AMMMICAM  SXlLTaie  AVB  MMmKOIQ  00. 

Review  hy  the  Secretwry  of  War.    Aprmed. 
(For  Facts  and  the  Decision  of  the  Board,  see  Yd.  I,  p.  188.) 

WAIt  DeFABTIiUSlNT, 

Washington^  September  11  ^  1919. 

IfEMORANDXJH  FROM  THE  SECRITrART  OF  WAR. 

In  the  matter  of  the  appeal  of  the  American  Smelting  &  Refining 
Co.  from  the  decision  of  the  Board  of  Contiract  Adjustment,  with  re- 
gard to  the  claim  of  the  American^melting  &  Refining  Co.  against 
the  United  States  arising  out  of  war  order  P-4219-1788a,  being  a 
difference  of  2^  cents  per  pound  on  20,500,620  pounds  of  copper. 

I  shall  not  undertake  to  set  up  by  way  of  recital  in  any  detailed 
way  the  history  of  this  contention.  It  is  enough  to  say  thftt  early  in 
1918  the  Ordnance  Department,  at  the  request  of  the  French  Govern- 
ment, placed  an  order  for  30,000  metric  tons  of  copper  with  the 
American  Smelting  &  Befiming  Co.  at  the  price  of  23^  cents  per 
pound ;  this  price  having  been  fixed  with  the  approval  of  the  Presi- 
dent in  1917  and  being  stipulated  to  continue  imtil  the  1st  of  June, 
1918.  In  its  original  form,  the  order  of  the  Ordnance  Department 
required  delivery  of  the  copper  in  six  months,  starting  with  March, 
1918.  The  United  Metals  Selling  Co.,  however,  calling  attention 
to  the  anticipated  revision  of  the  fixed  price  on  the  1st  of  June  de- 
clared itself  unable  to  contract  beyond  that  period,  and  suggested 
that  the  order  be  corrected  to  read  15,000  tons  to  be  delivered  pre- 
sumptively prior  to  the  1st  day  of  June,  and  a  contemporaneous  order 
for  an  additional  1S,000  tons  to  be  delivered  at  whatever  price  should 
be  determined  as  applicable  to  the  months  of  June,  July,  and  August. 
The  Ordnance  Department,  however,  declined  to  accept  this  sug- 
.  gestion,  but  did  recast  its  order  so  as  to  require  delivery  of  the  entire 
30,000  metric  tons  on  or  before  the  1st  of  June,  1918.  This  order 
in  cme  form  or  another  was  the  subject  of  correspondence  and  com- 
ment between  the  American  Smelting  <&  Refining  Co.  and  the  Ord- 
nance Department.  Deliveries  under  it  were  made  from  time  to 
time,  but  total  delivery  was  not  completed  prior  to  the  time  that  a  re- 
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vised  price  had  been  established  with  the  approval  of  the  President 
at  26  cents  per  pound,  with  the  result  that  there  remained  to  be 
delivered,  and  there  was  delivered,  the  aggregate  amount  of  20,500,620 
pounds  of  copper  under  this  contract,  such  deliveries  being  subse- 
quent to  the  time  when  the  price  of  26  cents  per  pound  was  in  gen- 
eral operation.  On  the  basis  of  these  facts,  it  is  contended  by  the 
American  Smelting  &  Befining  Co.  that  the  Oovenunent  of  the 
United  States  was  controlling  the  entire  output  of  copper  of  the 
country  and  was  fixing  the  price  at  which  it  might  be  sold  and  at 
which  the  Government  might  buy  either,  for  itself  or  for  the  Asso- 
ciated and  Allied  Government  for  which  it  was  acting;  that  the 
intention  of  the  Ordnance  Department  in  stipulating  complete  de- 
livery prior  to  June  1,  1918,  that  of  a  quantity  of  copper  which  in 
their  original  order  they  had  stipulated  to  be  delivered  in  six  months 
beginning  in  March,  was  to  bring  the  entire  order  under  the  then 
current  price  in  anticipation  of  an  increase  and  was  not  in  fact  due 
to  the  desire  of  the  Ordnance  Department  or  the  French  Govern- 
ment for  which  it  was  operating  to  have  the  delivery  of  the  total 
30,000  metric  tons  as  early  as  J«uie  1.  The  company  further  con- 
tends that  it  had  no  election  or  choice  about  acceptance  of  the  order 
of  the  Government,  since  the  Gk>venmient  was  in  complete  control 
of  the  copper  industry  and  was  armed  with  the  power  to  commandeer 
all  the  stocks  of  copper  in  the  coimtry  in  the  event  of  any  failure 
of  cooperation  on  the  part  of  the  copper  producers  in  the  Grovem- 
ment's  demands.  The  effect  of  these  contentions,  therefore,  com- 
pendiously stated,  would  be  that  the  Grovemment  was  in  a  position 
of  advantage  whereby  it  forced  upon  the  American  Smelting  &  Re- 
fining Co.  a  contract  at  a  fixed  price  for  a  larger  amount  of  copper 
than  the  Government  needed  within  the  period  stipulated,  the  Gov- 
ernment in  the  meantime  having  the  power  and  the  intention,  as 
subsequently  disclosed,  to  increase  the  price  during  the  time  within 
which  deliveries  as  originally  stipulated  would  have  been  expected 
to  have  been  made. 

On  the  other  hand,  the  Ordnance  Department  contends  that  it 
was  directed  by  the  French  Government  to  place  the  order  for  80,000 
metric  tons  of  copper;  that  deliveries  were  desired  and  would  have 
been  accepted  prior  to  June  1,  if  they  had  been  tendered;  that 
the  Ordnance  Department  was  acting  not  in  any  profit-making  con- 
nection, but  purely  in  an  effort  to  assist  an  Associated  and  Allied 
Government  in  matters  affecting  their  part  in  the  prosecution  of  the 
war;  that  the  price  of  26  cents  per  pound,  subsequently  made,  was 
a  mere  maximum  and  had  neither  the  effect  of  abrogating  nor  modi- 
fying existing  contracts,  and  that  it  did  not  prohibit  copper  pro- 
ducers from  making  contracts  at  such  prices  as  they  saw  fit  for  less 
than  26  cents. 
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The  record  is  very  voluminous  and  I  have  spent  much  time  weigh- 
ing all  the  evidence  and  have  consulted  with  those  who  were  associ- 
ated with  the  Copper  Price-Fixing  Committee  in  an  endeavor  to  de- 
termine the  equitable  situation  of  the  parties  in  this  contention.  I 
have  arrived  at  the  following  conclusions : 

1.  The  prices  fixed  for  copper  from  time  to  time  were  maximum, 
prices  and  contained  no  prohibition  upon  sales  at  less  prices. 

2.  The  Ordnance  Department  acted  within  its  rights  in  ordering- 
30,000  metric  tons  of  copper  to  be  delivered  by  June  1.  It  would 
have  been  possible  for  the  American  Smelting  &  Refining  (^o.  to- 
have  made  deliveries  of  this  amount  within  that  time;  and  while  I 
do  not  hold  that  deliveries  beyond  the  1st  of  June  were  delayed  for 
the  purpose  of  taking  advantage  of  a  larger  price  yet  to  be  fixed,. 
I  at  the  same  time  do  not  hold  that  either  the  acceptance  of  de- 
liveries subsequent  to  June  1  was  a  waiver  of  price  on  the  part  of 
the  War  Department,  or  that  the  acceptance  of  deliveries  subsequent 
to  June  1  abrograted  the  contract  and  left  the  American  Smelting 
&  Refining  Co.  free  to  recover  on  such  deliveries  on  the  basis  of  the 
market  value  or  fixed  price  subsequently  determined. 

The  fact  is,  that  at  the  time  the  price  of  2S|  cents  per  pound  was 
fixed  by  the  Copper  Price-Fixing  Committee,  and  received  the  asr 
sent  of  the  President,  it  was  commonly  understood  that  the  various 
copper-producing  companies  had  outstanding  contracts  at  prices  in 
excess  of  23^  cents  per  pound  and  that  these  contracts  were  not  dis- 
turbed or  modified  by  the  fixing  of  the  maximum  price,  but  were  left 
in  full  force  and  effect  and  were  carried  out  according  to  their  terms, 
the  various  copper  producers  receiving  payment  for  deliveries  at 
prices  in  excess  of  the  maximum  fixed  by  the  Government,  but  in 
accordance  with  the  terms  of  their  preexisting  contracts.  Similarly, 
when  the  price  of  26  cents  per  pound  was  established,  it  was  com- 
monly understood  that  it  did  not  affect  contracts  existing  at  the  time, 
which  were  to  be  carried  out  according  to  their  terms. 

The  price  of  26  cents  was  established  by  the  Price-Fixing  Com- 
mittee to  go  into  effect  on  the  16th  day  of  August,  1918.  The  minutes 
of  the  Price-Fixing  Committee  show  that  Mr.  Brookings,  in  an- 
nouncing that  price,  said :  "The  price  is  to  be  effective  at  once,  with 
the  understanding,  however,  that  orders  placed  with  the  producers 
in  good  faith,  based  upon  the  Grovemment's  action,  understapd, 
should  be  executed,  and  especially  are  we  interested  in  orders  placed 
by  the  Government  which  have  not  been  filled  for  some  time  past. 
The  departments  claim  they  have  had  orders  which  ought  to  have 
been  fiUed  some  time  ago  with  the  producers  and  that  those  orders 
have  been  delayed.  The  Government  has  not  received  this  and  it 
ought  to  be  treated  in  the  same  way  as  the  public.  In  other  words, 
that  these  orders,  having  been,  taken  on  good  faith  of  thei  Govemmenfia 
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having  fixed  a  price  until  August  15,  should  be  executed  in  good 
faith  sometime  before  August  15.  That  ail  orders  taken  after  to-day 
should  he  at  the  new  price,  with  the  tmderstanding  that  any  of  those 
orders  that  are  execwted  after  A'lAgust  16  would  he  subject  to  that,'*'* 

Mr.  Brookings  was  then  asked  by  one  of  the  producers,  ^'It  is 
not  quite  plain  to  me  how  we  should  treat  orders  placed  subject  to 
the  price  fi3:ed,  which  were  taken  July  or  August  with  no  definite 
price  except  that  fixed  by  the  committee.  I  understand  that  those 
would  be  filled  at  the  new  price." 

To  this  Mr.  Brookings  replied,  ^'  That  is  a  problem  which  we  have 
not  discussed  and  have  not  placed.  We  might  as  well  discuss  it 
now.  Our  feeling  is  that  when  orders  that  have  been  taken  since 
our  last  meeting  when  we  promulgated  a  price  effective  until  Au- 
gust 15,  that  those  orders  should  be  filled  at  the  price  that  we 
made    *    *     *." 

Throughout  this  meeting  it  is  evident  that  the  opinion  of  all 
present  was  that  orders  ti^ken  subsequent  to  the  announcement  of 
the  newly  fixed  price  for  delivery  subsequent  to  August  15,  would 
be  controlled  by  the  maximum  of  26  cents  then  fixed,  and  that 
outstanding  contracts  which  did  not  contain  a  fixed  or  stated  price, 
but  did  stipulate  for  subsequent  deliveries,  would  also  be  controlled 
by  the  26-cent .  price  for  deliveries  subsequent  to  August  15,  or  at 
least  such  subsequent  deliveries  as  were  by  the  terms  of  the  con- 
tract contemplate  to  be  subsequent  to  August  15.  It  was,  however, 
apparently  the  common  understanding  that  existing  contracts  with 
a  fixed  price  stated  were  unaffected  by  the  new  price.  In  the  case 
under  consideration  there  can  be  no  question  that  there  is  a  definite 
contract  as  to  quantity,  time  of  delivery  and  price.  It  is  not  as- 
serted by  the  American  Smelting  &  Refining  Co.  that  these  elements 
are  not  present  in  this  contract,  their  contention  being  that  the  con- 
tract really  was  made  under  duress,  which  I  do  not  find  to  be 
sustained  by  the  evidence.  But  having  thus  a  contract  quite  definite 
in  its  terms,  let  us,  for  purposes  of  illustration,  reverse  the  positions 
of  the  parties.  Suppose  that  in  July,  before  the  26-cent  price  had 
been  fixed,  a  19-cent  price  had  been  stipulated.  Under  the  terms  of 
this  contract  it  is  perfectly  clear  that  the  Ordnance  Department 
would  have  been  obliged  to  continue  to  receive  deliveries  to  the  ex- 
tent of  80,000  metric  tons,  and  to  pay  for  it  at  the  rate  of  28^  cents 
per  pound.  As  a  matter  of  fact,  the  copper  producers  did  deliver 
to  the  Navy  Department  at  28^  cents  per  pound  copper  contracted 
to  the  Navy  Department  at  that  price,  although  deliveries  were 
made  during  the  period  in  which  the  26-cent  price  was  effective. 
The  contracts  under  which  these  deliveries  were  made  were,  like 
the  contract  now  under  consideration,  definite  and  at  a  fixed  price. 
Indeed,  the  copper-producing  companies  are  even  now  urging  upon 
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some  consumers  with  whom  they  have  fixed-price  contracts  made 
during  the  26-cent  period  the  obligation  to  take  deliveries  at  that 
price,  although  the  market  is  substantially  lower,  and  the  ruling 
effect  of  prices  by  action  of  the  Government  has  been  withdrawn. 

In  the  meantime,  the  Government  of  the  United  States  has  noti- 
fied the  French  Government  that  it  placed  this  contract  at  28^  cents 
per  pound  for  the  30,000  metric  tons,  and  an  agreement  has  been 
reached  with  the  French  Government  to  reimburse  the  Grovemment 
of  the  United  States  for  its  outlay  in  their  behalf  and  at  that  price. 
In  view  of  the  contention  here  raised,  the  Government  of  the  United 
States  has  i^eeerved  the  right  to  carry  over  to  the  French  Grovem- 
ment any  obligation  which  may  subsequently  be  enforced  by  the 
American  Smelting  &  Refining  Co.  for  the  claim  herein  under  con- 
sideration; but  the  whole  relation  between  the  French  Government 
and  that  of  the  United  States  has  been  on  the  basis  of  this  contract 
as  drawn,  on  the  theory  that  it  was  a  valid  and  binding  contract  at 
a  fixed  price,  and  that  payment  would  be  made  in  accordance  with 
its  terms. 

After  much  reflection  I  reach  the  judgment  that  this  contract  was 
a  legal,  fixed-price  contract;  that,  at  the  time  the  new  price  was 
fixed,  it  was  not  the  intention  of  the  Government  that  the  26-cent 
price  should  operate  to  modify  the  price  terms  then  outstanding  in 
this  contract,  and  that  it  was  understood  by  the  copper  producers 
that  the  Government  had  no  such  intention  in  the  price  then  fixed. 
Under  these  circumstances,  there  are  no  equities  which  require  any 
attempt  on  my  part  to  overrule  or  override  the  contract  as  made 
between  the  parties,  and  I,  therefore,  affirm  the  judgment  of  the 
Board  of  Contract  Adjustment. 

I^EWTON  D.  Baker,        ' 
Secretary  of  War. 


Case  No.  13. 

In  re  CLAIM  OF  OVSS  A  KOWBEY. 

SVIDEVCE,  SXrVFZCISVCnr  of. — where  the  testimony  offered  by  a  claimant 
in  support  of  his  claim  it  vague  and  uncertain  and  does  not  support  tliiB 
allegations  of  hit  petition,  he  is  not  entitled  to  relief.  Sspeoially  it  thli 
true  where  the  allegatlont  of  the  alleged  contract  are  denied  in  deflnlte 
and  unmistakable  terms  by  the  agent  with  whom  the  contract  is  alleged 
to  hATO  been  made. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  imder  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  for  damaged  sustained  by  reason 
of  the  importation  of  jute  for  the  performance  of  contracts  alleged 
to  have  been  made  with  the  Government  through  Mr.  E.  W.  Sparks, 
of  the  Cotton  Branch,  Clothing  and  Equipage  Division,  Quarter- 
master Corps. 

2.  Under  date  of  February  7,  1919,  the  claimant  filed  a  petition 
with  this  Board,  in  which  it  stated : 

"  Early  in  June  Mr.  Mowrey,  when  in  Washington,  was  advised 
that  jute  canvas  was  to  be  used  in  place  of  cotton  canvas  and  at  a 
later  date  in  the  same  month  Mr.  Mowrey  and  the  writer,  Charles 
L.  Guss,  were  in  Washington  seeing  Mr.  Sparks  on  the  jute  canvas 
situation.  We  gave  Mr,  Sparks  information  as  to  just  what  we 
had  to  come  forward^  which  was  wpfroosvmaJteVy  SWfiOO  yards  ii-ineh 
arsenal  jute  canvas  padding.  About  July  29^  1918^  we  advised  him 
of  an  additional  lOOfiOO  yards  to  oame.  We  paid  several  visits  to 
Washington  and  New  York  to  see  Mx.  Sparks,  and  he  advised,  when 
at  those  places  and  also  bv  telephone,  that  what  we  had  in  IJnited 
States  stock  and  coming  from  abroad  was  urgently  needed  by  the 
Quartermaster's  Department  and  under  no  circumstances  should 
we  offer  same  to  civilian  trade.  Mr.  Sparks  advised  it  was  useless 
to  issue  a  formal  written  order  for  the  entire  quantity  inasmuch 
as  no  one  was  sure  that  the  goods  would  reach  the  United  States, 
owing  to  submarine  sinkings,  etc.,  but  that  just  as  soon  as  the  goods 
arrived  orders  would  be  issued  so  that  immediate  delivery  could  be 

made,  thus  saving  any  extra  storage  charges,  etc. 

*  «  *  *•  *  «    .  « 

"In  conversation  at  Washington  and  New  York,  and  also  on 
the  telephone  with  Mr.  Sparks,  we  were  repeatedly  urged  to  get 
forward  the  merchandise  in  question  from  Great  Britain,  and  were 
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also  advised  that  your  department  would  do  all  they  possibly 
could  with  the  War  Trade  Board,  Bureau  of  Imports,  and  the  Lon- 
don embassy  to  hasten  forward  the  merchandise. ' 

3.  Under  date  of  March  15,  the  claimant  filed  with  the  Claims 
Board,  Director  of  Purchase,  a  petition  in  which  it  stated : 

"  On  or  about  the  8th  day  of  June,  1918,  the  20th  day  of  July, 
1918,  and  the  8th  day  of  August,  1918,  the  claimant  entered  into 
an  agreement  with  an  officer  or  a^nt  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War  for  supplying 
to  the  Quartermaster  General's  Department — 

"320,000  yards  22-inch  arsenal  jute  canvas  padding  at  thirty-one 
(31)  cents  per  yard,  net,  aggregate  amount  $99,200,  f.  o.  b.  Philadel- 
phia, Pa.    (About  June  8, 1918.) 

"  100,000  yards  24-inch  arsenal  jute  canvas  padding  at  thirty-one 
(31)  cents  per  yard,  net,  aggregate  amount  $31,000,  f.  o.  b.  Philadel- 
phia, Pa.     (About  July  29,  1918.) 

"  35,000  yards  24-inch  No.  1540-S  (or  No.  44)  jute  canvas  padding 
at  thirty-one  (31)  cents  per  yard,  net,  aggregate  amount  $10,850, 
f.  o.  b.  ]rhiladelphia.  Pa.    (Al)out  August  8, 1918.) 

4.  Under  date  of  May  29,  1919,  the  claimant  filed  a  new  petition 
with  this  Board  which  was  substantially  in  the  form  of  the  petition 
to  the  Claims  Board,  Director  of  Purchase. 

5.  Under  date,  of  July  18,  1918,  formal  order  No.  668  was  placed 
with  the  claimant  by  the  Philadelphia  depot  quartermaster  for  80,- 
000  yards  of  22-inch  jute  and  on  January  6, 1919,  an  order  for  30,201 
yards  of  22-inch  jute  "  already  delivered  "  was  given  to  the  claim- 
ant, which  order  was  "in  excess  of  P.  O.  No.  668,  dated  7/6/18." 

6.  The  testimony  of  the  claimants  upon  the  hearing  as  to  an  agree- 
ment having  been  entered  into  with  the  Government  was  vague  and 
uncertain  and  did  not  support  the  allegations  of  the  petition.  Mr. 
Sparks  very  definitely  denied  having  ever  made  an  agreement  with 
the  claimant  or  having  given  to  the  claimant  an  order  other  than 
that  above  referred  to  for  80,000  yards  of  jute. 

"Maj.  MiLLiER.  In  such  capacity,  did  you  have  occasion  to  hold 
conversations  with  Mr.  Guss  and  Mr.  Mowrey,  of  the  claimant  com- 
pany, concerning  jute  canvas  padding  w^hich  this  company  had  or- 
dered from  England? 

"Mr.  Sparks.  Yes,  sir. 

"Maj.  Miller.  Did  you  at  any  time  give  either  member  of  the 
claimant  company  an  order  for  more  jute  canvas  padding  than  was 
covered  by  the  formal  contract  for  80,00u  yards  and  the  excess  pur- 
chase order  of  October  1st? 

"Mr.  Sparks.  Absolutely  no. 

"Maj.  Miller.  Just  what  was  the  nature  of  such  conversations? 

"  Mr.  Sparks.  That  this  firm  had  these  linings  coming  which  the 
Government  was  at  that  time  buying,  partly  through  negotiations 
and  partly  through  bidding.    I  think  that  answers  the  question.    The 
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convei'sations  related  to  the  bringing  over  of  this  stuflP  and  the  sale 
to  the  Qoverninent  through  me. 

"Maj.  MiixER.  But  you  did  not  promise  them  that  the  Govern- 
ment would  take  this  material  if  they  imported  it  ? 

"Mr.  Sparks.  Absolutely  no,  bevond  contracts  entered  .into." 

7,  The  claimants  introduced  evidence  that  the  War  Trade  Board 
through  its  London  representative  attached  to  the  American  Em- 
bassy endeavored  to  arrange  for  the  release  of  certain  jute  being 
manufactured  for  the  claimant  in  Scotland. 

DECISION. 

1.  It  is  clear  (^hat  during  the  entire  period  referred  to  in  their 
petition  the  claimants  were  soliciting  orders  from  the  Quaiierma^- 
ter  Department  for  jute  which  they  had  arranged  to  import  from 
Great  Britain.  Taking  the  most  favorable  view  of  the  claimant's 
contention,  however,  it  is  impossible  to  give  it  sufficient  weight  to 
counterbalance  the  definite  statements  of  Mr.  Sparks  to  the  effect 
that  he  neither  gave  to  the  claimant  orders  for  this  material  in  ex- 
cess of  the  quantity  covered  by  formal  procurement  orders  or  that 
he  agreed  to  purchase  the  material  upon  its  arrival  in  this  country. 

2.  It  is  the  opinion  of  the  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 

Col.  GTamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.   Col.  Malone,  and  Lieut.   Col.   Williams  concurring. 

on  appeal  to  the  secretary  of  war. 

January  2,  1^0. 

This  claim,  having  been  heard  by  the  War  Department  Board  of 
Contract  Adjustment  and  relief  having  been  denied  by  that  board, 
has  come  to  me  for  review  on  petition  of  the  claimant. 

A  careful  examination  of  the  entire  record  leads  to  the  conclusion 
that  the  decision  of  the  Board  of  Contract  Adjustment  is  supported 
by  the  testimony  taken  and  is  the  only  conclusion  which  can  justly  be 
reached,  after  careful  comparison  of  the  correspondence  between 
Messrs.  Guss  &  Mowrey  and  the  Quartermaster  General's  Office, 
.with  their  testimony  before  the  board  and  their  correspondence  with 
their  representatives  in  Scotland. 

(Signed)  Benedict  CROWEiiL, 

The  Assistant  Secretary  of  War^ 

Director  of  Mumtiotis. 


Case  Ho.  169. 

In  re  CLAHE  OV  E.  C.  HELLSE  CO. 

1.  COVTEACT,  %HAT   COHSTmrTXB.— The   itatement   of   an   affent   to   the 
olalmant  that  he  had  been  reoommended  for  a  contract  and  an  ez- 
preition  of  opinion  that  It  wonld  be  safe  to  pnrchaie  materlali  do 
not  oonititnte  a  oontraot,  or  fnmlih  the  baili  of  an  award  under  the 
aot  of  Jiareh  8,  1919. 
8.  AHTICIPATIOV  07  C0VTEACT8,  EBDCBITESEICEXT  VOE  XZPXVDITaESS 
ICABE  IH. — ^A  claimant  who  buyi  material  in  anticipation  of  recelTing 
a  future  contract  does  so  at  his  own  risk,  and  is  not  entitled  to  compen- 
sation for  loss  resulting  by  reason  of  failure  to  receiye  such  contract. 
8.  ACT    OV    XAECH    8,    1919— EECE8SAET    XLBSnBETS    07    ESOOYSET 
IFHBSE. — To  enable  a  claimant  to  recoyer  under  the  act  of  Xarch  8, 
1919,  it  must  appear  that  there  was  an  agreement  entered  into  between 
the  claimant  and  the  Oovemment,  and  relying  in  good  faith  on  the  same 
the  claimant  made  the  expenditures  alleged  which  resulted  in  loss. 

Lieut.  Col  Williams  writing  the  opinion  of  the  Board. 

FiNDINGfl  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  a  Class  B  claim,  filed  under  the  act  of  March  2,  1919, 
setting  up  a  claim  for  $4,880.20  expended  by  the  petitioner,  B.  C. 
Heller  Co.,  of  Baltimore,  Md.,  for  commitment  made  for  the  pur- 
chase of  feathers  and  ticking  purchased  subsequent  to  an  alleged 
verbal  order  to  manufacture  5,000  pillows,  and  an  alleged  verbai 
direction  given  by  the  Miscellaneous  Section  of  the  Quartermaster\s 
Department  at  New  York,  to  purchase  the  said  material  to  fill  the 
alleged  order. 

2.  It  appears  that  in  October,  1918,  the  Medical  Department  put 
in  an  inquiry  or  a  requisition  for  500,000  pillows  to  be  made  up  of 
china  duck  feathers,  and  that  the  Miscellaneous  Section  of  the  Cloth- 
ing and  Equipage  Division  of  the  Quartermaster's  Department,  New 
York,  sent  out  to  the  manufacturers  of  the  country,  proposals  for  bids 
upon  these  pillows,  and  in  response  to  this  proposal  the  petitioner 
bid  on  sixty  or  seventy  thousand  pillows,  and  the  contract  was 
awarded  to  the  petitioner  under  its  bid,  but  that  contract  has  been 
completed  and  settled  for,  and  is  not  brought  into  controversy  here. 
After  sending  out  the  proposals  for  bids  upon  the  china  duck 
feathers,  it  became  apparent  to  the  Quartermaster's  Department  from 
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ithe  responses  on  the  part  of  the  manufacturers  that  it  would  not  be  pos- 
:&ible  to  secure  the  600,000  china  duck  feather  pillows,  and  this  question 
was  further  taken  up  with  the  Medical  Department,  and  in  the  cir- 
'Cumstances  it  was  decided  by  the  Medical  Department  to  change  the 
specifications  as  to  feathers  so  as  to  have  the  same  made  up  of  a 
percentage  of  duck,  chicken,  and  goose  feathers.  Upon  this  new 
:specification  as  to  feathers,  proposals  were  again  sent  out  by  the 
Miscellaneous  Section  of  the  Clothing  and  Equipage  Division,  and 
in  response  to  these  proposals  the  petitioner  sent  in  a  bid  for  5,000 
pillows  at  $1.38  per  pillow,  under  the  new  feather  specifications. 

3.  The  bid  of  the  R.  C.  Heller  Co.  on  the  5,000  mixed  feather  pil- 
lows was  opened  on  the  4th  of  November,  and  a  recommendation 
:made  by  the  Chief  of  the  Miscellaneous  Section  to  the  Board  of 
Awards  of  the  Clothing  and  Equipage  Division  of  the  Quartermas- 
ter's Department  in  New  York  that  a  contract  be  awarded  to  the 
petitioner  for  the  5,000  pillows. 

4.  After  this  pecommendation  was  made  to  the  Board  of  Awards, 
Tiowever,  the  question  for  the  need  of  the  pillows  was  further  brought 
under  discussion  with  the  Medical  Department,  and  this  question  was 
pending  when  the  armistice  was  signed,  and  continued  until  Decem- 
l^er  11,  1918,  when  it  was  finally  decided  that  pillows  under  the 
mixed  feather  specifications  would  not  be  needed,  and,  in  these  cir- 
cumstances, the  bid  of  the  R.  C.  Heller  Co.  was  not  approved  by  the 
^oard  of  Awards,  and  no  contract  for  the  5,000  pillows  was  awarded. 

*5.  On  the  11th  of  December,  1918,  the  Chief  of  the  Miscellaneous 
"Section  wrote  the  petitioner  as  follows : 

"  You  are  advised  that  no  further  action  will  be  taken  on  the  pro- 
posals opened  at  this  office  on  November  4th  for  feather  pillows  for 
^hich  this  branch  made  reconmiendation  for  contract  to  you,  as  the 
requirement  has  been  totally  canceled. 

"  By  authority  of  the  Director  of  Purchase,  Manufacturing  Branch, 
Miscellaneous  Section.    By  R.  H.  Harris,  per  E.  C." 

6.  Authority  rested  alone  with  the  Board  of  Awards  to  award  con- 
tracts, which  adopted  usually  the  recommendations  made  by  the 
-Chief  of  the  Miscellaneous  Section,  provided  the  need  still  existed. 
Capt.  Harris,  Chief  of  the  Miscellaneous  Section  (p.  51  of  the  rec- 
ord), testified  as  follows: 

"  Question.  Were  you  authorized  to  make  contracts  for  pillows  and 
things  of  that  sort? 

"Answer.  Only  subject  to  the  approval  of  the  Board  of  Awards. 
Our  bids  and  recommendations  were  revised  by  the  Board  of  Awards 
and  discussed  by  the  Board,  and  as  a  general  thing  our  recommenda- 
tions, of  course,  were  approved." 

7.  It  appears  that  a  few  days  after  the  bid  by  the  petitioner  on  the 
5,000  mixed  feather  pillows  was  opened,  on  the  4th  of  November,  Mr. 
E.  C.  Heller,  on  behalf  of  the  petitioner,  called  up  the  office  of  the 
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Chief  of  the  Miscellaneous  Section  at  New  York,  over  the  long-dis- 
tance telephone,  primarily  to  discuss  the  question  of  ticking  to  be 
used  in  the  manufacture  of  the  original  contract  for  china  duck  feath- 
er pillows,  and  the  petitioner  alleges  that  in  this  conversation  he  was 
told  by  Mr.  Winkler,  the  assistant  to  the  Chief  of  the  Miscellaneous 
Section,  that  he  had  been  awarded  the  contract  for  the  5,000  mixed 
feather  pillows,  and  that  he  should  go  ahead  and  purchase  the  neces- 
•sary  feathers  and  ticking  to  make  up  the  same. 

8.  In  this  connection  Mr.  Heller  testified  as  follows  (pp.  3,  8,  and  9 
of  the  record) : 

"  Question.  You  may  proceed  with  your  statement. 

"Answer.  Well,  as  the  lieutenant  has  stated,  we  were  requested  to 
bid  on  5,000,  as  we  had  already  a  contract  for  what  we  could  handle 
at  that  time,  and  during  the  conversation  with  either  Capt.  Harris  or 
Mr.  Winkler,  after  the  bid  was  asked,  we  asked  if  we  would  get  these 
5,000  pillows.  They  said,  '  Yes ;  go  ahead  on  them.'  That  was  the 
whole  story.  Then  after  that  they  were  cancelled.  We  immediately 
proceeded  to  buy  ticking  and  feathers. 

"I  think  that  at  that  time  I  talked  with  Mr.  Winkler  or  Capt. 
Harris — I  am  not  sure  which — about  some  ticking.  We  were  awiul 
short  on  ticking.  I  asked  if  the  Government  could  not  get  us  some 
ticking.  At  the  same  time  I  mentioned  these  5,000  pillows  that  we 
bid  on.  I  said,  *  Are  you  in  a  hurry  for  these? '  The  Government 
was  apparently  in  a  hurry  for  everything.  There  was  a  rush.  That 
is  when  they  said,  *  Go  ahead ;  a  formal  order  will  be  mailed.'  It 
always  took — sometimes,  1  suppose,  three  weeks  to  get  a  formal  order 
through. 

"Question.  Did  you  call  the  Government  up  or  did  they  call 
you  up  ? 

"Answer.  I  called  them  up. 

"Question.  Just  what  was  it  that  was  said  to  you  by  this  party 
that  was  talking  to  you  in  regard  to  these  5,000  pillows  ? 

"Answer.  I  asked  if  we  had  the  contract  for  the  5,000  that  we  bid 
on  yesterday  or  two  or  three  days  previously.  I  do  not  want  to  tie 
myself  down  to.  the  exact  day.  They  said, '  Yes ;  you  will  be  awarded 
a  contract  for  5,000  pillows ;  go  ahead.'  So  I  went  out  immediately 
and  bought  the  ticking. 

"  Question.  What  do  you  mean  by  them  saying  '  Go  ahead  ? ' 

"  Answer.  Make  the  stuff  up.  On  all  orders,  Major,  over  the  tele- 
phone we  would  receive  the  '  go  ahead '  and  would  make  the  goods 
up,  and  formal  contract  would  follow.  It  was  not  a  question  of 
waiting. .  They  would  tell  jrou  to  make  the  goods  up.  We  did  not 
wait  for  the  contract. 

"Now,  here  is  one  particular  order.  I  just  happened  to  bring  this 
over,  if  you  want  to  see  it  [handing  paper  to  Maj.  Williams].  This 
is  the  confirmation  of  a  verbal  order.  I  did  not  dig  out  many.  I 
did  not  think  you  wanted  those." 

9.  Mr.  Heller's  statement  in  the  last  answer  is  based,  so  far  as  the 
record  is  concerned,  upon  certain  contracts  which  he  had  received 
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over  the  telephone  from  the  general  purchasing  agent,  Washington, 
D.  C,  which  were  confirmed  by  written  contracts,  and  upon  certain 
telephone  contracts,  afterwards  confirmed  in  writing,  which  he  re- 
ceived from. the  Baltimore  office.  But  there  is  no  evidence  that  he 
ever  received  previous  verbal  orders  over  the  telephone  from  the 
Miscellaneous  Section  in  New  York,  and  there  is  nothing  in  the  evi- 
dence to  justify  him  in  the  belief  that  the  New  York  office  sanctioned 
the  custom  of  telephone  orders. 

10.  As  a  matter  of  fact,  the  contract  which  the  petitioner  made 
for  the  manufacture  of  the  sixty  or  seventy  thousand  pillows  of  china 
duck  feathers,  was  negotiated  first  of  all  by  personal  conversation 
with  persons  in  the  Miscellaneous  Section,  and  afterwards  Mr.  Heller 
was  sent  up  to  the  office  where  contracts  are  made,  and  there  the 
transaction  was  completed.  Mr.  Heller  (p.  12  of  the  record) 
testified,  speaking  of  the  original  contract  for  sixty  or  seventy 
thousand  pillows : 

"Question.  Was  that  talk  in  his  office  or  in  your  office? 

"  Answer.  One  was  over  the  telephone.  When  we  first  got  the 
contract  for  immediate  delivery,  that  was  a  personal  talk.  He  sent 
me  up  to  the  department  where  they  handle  that  end  of  it,  and  we 
had  a  talk  about  it. 

"Question.  Was  that  talk  in  his   office  or  in  your  office? 

"  Answer.  No,  sir ;  it  was  a  personal  talk  in  his  omce. 

"Question.  What  department  was  he  connected  with?  . 

"  Answer.  I  have  it  right  here.  It  was  the  C.  &  E.  Division — ^New 
York  Branch  Purchasing  Division." 

11.  Speaking  with  reference  to  the  telephone  conversation  between 
Mr.  Heller  and  himself,  Mr.  Winkler,  the  assistant  to  the  Chief  of 
the  Miscellaneous  Section,  Clothing  and  Equipage  Branch,  Quarter- 
master's Department,  at  New  York  (pp.  40-42  of  the  record),  testi- 
fied as  follows. 

"  Question.  Simply  go  ahead  and  state  what  you  know  about  the 
circumstances. 

"Answer.  ♦  ♦  ♦  That  when  the  modified  proposals  were  invited, 
the  R.  C.  Heller  Co.  bid  on  5,000  mixed  feather  pillows;  that  Mr. 
Heller  did  call  up  on  the  telephone  to  inquire  as  to  whether  he  was 
being  recommended  for  an  award  on  this  quantity,  for  the  reason 
that  ne  proposed  to  secure  material  to  cover  the  number  he  bid  for. 
I  then  questioned  Mr.  Heller  as  to  whether  he  proposed  delivering 
this  additional  5,000  within  the  time  specified  for  the  delivery  of  the 
first  contract,  or  whether  he  would  require  an  additional  time,  be- 
cause, to  the  best  of  my  recollection  at  that  time,  he  had  accepted, 
or  bid  for,  all  of  his  capacity — all  his  capacity,  presumablv,  would 
permit  of  at  that  time;  and  when  he  informed  me  that  he  could 
include  this  additional  quantity  and  complete  it  within  the  time 
required,  /  told  Jrnn  tJiat  he  would  he  recommended^  or  was  reoomr 
mended^  for  that  quantity. 
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"  Question.  You  stated  you  talked  .with  Mr.  Heller  over  the  tele- 
phone ? 

"  Answer.  I  did. 

"Question.  Did  you,  in  your  conversation,  tell  him  that  he  had 
been  awarded  a  contract  or  had  been  recommended  ? 

"  Answer.  Ncx  sir;  I  said  he  would  be  reconmiended  for  a  contract. 

"Question.  He  would  be  recommended  for  a  contract? 

"  Answer.  Yes,  sir. 

"Question.  Now,  just  to  make  it  clear,  you  advised  Mr.  Heller 
that  he  had  been  recommended  for  an  award  ? 

"  Answer.  Correct. 

"Question.  You  did  not  tell  him  that  he  had  been  awarded  a 
contract  ? 

"  Answer.  I  did  not. 

"Question.  Did  you  tell  him  anything  else  over  the  telephone 
regarding  this  contract? 

"  Answer.  Only  as  stated  previously. 

"Question.  To  refresh  your  recollection,  it  was  testified  that  he 
received  instructions  to  proceed  immediately  with  the  manufacture 
of  these  pillows.    Did  you  instruct  him  to  go  ahead  ? 

"  Answer.  I  would  rather  state  that  if  it  were  a  question  of  secur- 
ing material  to  proceed  with  the  contract  I  might  have  suggested 
that  it  would  be  all  right  to  go  ahead  along  those  lines.  That  is 
likely. 

"  Question.  You  say  it  is  likely  you  told  him  to  secure  material  ? 

"  Answer.  If  you  put  the  question  to  me  whether,  on  the  strength 
of  the  recommendation,  he  should  proceed  to  get  the  materials  to 
cover  that  contract,  it  is  likely  I  told  him  to. 

"Question.  Did  Mr.  Heller  understand  over  the  telephone  from 
your  conversation — distinctly  understand — that  the  contract  had 
simply  been  recommended  ? 

"Answer.  He  should  have  understood.  I  will  further  amplify 
that  by  saying  that  presumably  the  contractor  took  all  his  capacity 
could  stand  on  the  first  order,  because  of  an  assumed  shortage  of 
duck  feathers.  When  he  later  came  on  with  the  additional  proposal, 
as  near  as  I  can  recall  it,  he  said  something  about  being  able  to  ob- 
tain an  additional  quantity  and  meet  that  later  requirement.  I  be- 
lieve it  was  upon  that  inquiry  whether  he  should  secure  them  or  not 
that  I  might  have  told  him  to  do  so. 

"  The  question  that  I  raised  particularly  at  that  time  was  as  to  his 
ability  to  fulfil  the  additional  quantity  within  the  prescribed  time 
limit. 

"Question.  Let  me  put  the  question  to  you  in  this  way:  Did  yon 

instruct  him  to  purchase  material,  or  simply  tell  him  that  you  thought 

it  would  be  safe  for  him  to  do  so  ? 

"Answer.  I  believe  the  latter  would  be  the  fact. 
*    '  *  «  *  «  «  * 

"  Question.  You  are  certain  that  he  understood  that  he  simply  had 
been  recommended  for  a  contract! 

"Answer.  That  I  am  certain  of,  because  the  term  award  or  contract 
was  never  used  from  our  office.'' 
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12.  Capt.  Harris  (p.  31  of  the  record)  testified: 

"  I  have  no  doubt  that  there  were  a  few  manufacturers  who  called 
at  the  office  who  were  told  that  it  would  be  a  safe  bet  to  go  ahead. 
*  *  *  I  never  told  anybody  over  the  telephone  that  any  of  these 
pillow  contracts  had  been  awarded,  because  from  the  time  the  bids 
were  opened  until  the  final  decision  was  made,  it  was  always  in  doubt 
as  to  what  disposition  would  be  made  of  them.'^ 

13.  The  petitioner  bought  the  ticking  and  feathers  in  pursuance  of 
the  telephone  conversation  prior  to  the  12th  of  November. 

14.  Mr.  Heller  (p.  50  of  the  record)  testified: 

«  ♦  ♦  ♦  ^^  ji^j  jjQ^  ^i^  y^^  2ong  over  the  telephone.  /  do 
not  hear  over  it  well.  We  did  not  talk  so  long.  I  do  not  supppse  it 
was  over  four  or  five  minutes — ^the  whole  conversation." 

DECISION. 

1.  This  claim  is  filed  under  the  act  of  March  2, 1919,  which,  so  far 
as  is  necessary  to  set  it  out  in  this  case,  provides  as  follows : 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to  ad- 
just, pay,  or  discharge  any  agreement  •  •  •  that  has  been  en- 
tered into  in  good  faith  during  the  present  emergency  and  prior  to 
November  twelfth,  nineteen  hundred  and  eighteen,  by  any  officer  or 
agent  acting  under  his  authority  ♦  ♦  ♦  with  any  person,  firm 
or  corporation  •  •  •  for  the  production,  manufacture,  sale, 
acquisition,  or  control  of  equipment,  materials,  or  supplies,  or  for 
services  •  ♦  •  when  •  *  •  expenditures  ha/ve  been  made 
or  obligations  incurred  upon  the  faith  of  the  same  by  any  such  per- 
son, firm  or  corporation  prior  to  rlovember  twelfth^  nineteen  humdred 
and  eighteen    *    *    *, 

2.-  To  enable  the  petitioner  to  recover,  therefore,  it  must  appear 
that  there  was  an  agreement  entered  into  between  the  petitioner  and 
the  Government  for  the  manufacture  of  the  5,000  mixed  feather  pil- 
lows, and,  that  relying  in  good  faith  on  the  same,  the  petitioner  pur- 
chased the  feathers  and  ticking  to  make  up  the  pillows  and  suflpered 
the  loss  here  complained  of. 

3.  It  is  very  clear  that  the  formal  bid  of  the  petitioner,  opened  on 
the  4th  of  November,  although  recommended  to  the  Board  of  Awards, 
was  never  acted  on  by  that  Board  because  further  action  in  regard  to 
pillows  was  suspended  pending  a  discussion  with  the  Medical  Depart- 
ment as  to  the  need  for  the  same,  and  no  contract  was  ever  awarded 
the  petitioner. 

4.  It  remains  to  inquire,  therefore,  whether  the  telephone  conver- 
sation between  Mr.  Winkler,  the  Assistant  Chief  of  the  Miscellaneous 
Section,  amounted  to  an  agreement  as  contemplated  in  the  act  of 
March  2,  1919,  to  manufacture  the  5,000  mixed  feather  pillows,  as- 
suming, for  the  time  being,  that  Mr.  Winkler  had  authority  to  make 
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such  an  agreement.  We  think  it  is  clear  that  no  such  agreement  was 
made.  Mr.  Heller  called  up  Capt.  Harris's  office  over  the  long-dis- 
tance telephone  primarily  for  the  purpose  of  discussing  ticking  to  be 
used  in  the  original  contract  for  China  duck  feather  pillows,  and 
incidentally  asked  Mr.  Winkler  whether  or  not  he  had  been  awarded 
the  contract  for  the  6,000  mixed  feather  pillows.  Mr.  Heller  admits 
that  he  could  not  hear  very  well  over  the  telephone,  but  says  that 
Mr.  Winkler  said  that  formal  contract  would  follow  and  that  he 
(Mr.  Heller)  should  go  ahead  and  make  up  the  pillows.  On  the 
other  hand,  Mr.  Winkler  says  that  he  is  certain  that  he  told  Mr. 
Heller  only  that  he  had  been  recommended  for  a  contract,  but  ad- 
mits that  he  may  have  told  Mr.  Heller,  upon  the  inquiry  as  to  whether 
it  would  be  advisable  to  take  advantage  of  a  then  existing  oppor- 
tunity to  purchase  certain  material  as  to  which  there  was  an  assumed 
shortage,  that  it  would  be  safe  to  do  so.  These  statements  fall  far 
short  of  forming  an  agreement  for  the  manufacture  of  the  pillows 
upon  which  any  liability  rests  against  the  Government  for  purchases 
made  subsequent  thereto. 

5.  It  was  simply  a  case  where  Mr.  Heller  risked  his  business  judg- 
ment upon  the  needs  of  the  Government  and  upon  his  expectation  of 
receiving  a  contract  to  fill,  or  help  to  fill,  those  needs.  This  Board  has 
frequently  held  that  where  persons  have  gone  ahead  and  bought 
material  merely  upon  the  faith  or  expectation  of  receiving  an  order 
or  contract  from  the  Government,  that  they  have  done  so  at  their 
own  risk  and  that  there  is  no  liability  on  the  Government.  The 
Government  had  adopted  a  method  of  ascertaining  its  own  needs  on 
the  one  hand,  and  ascertaining,  on  the  other  hand,  the  prospect 
of  being  able  to  have  those  needs  supplied  from  the  manufacturers 
of  the  country,  and  was  safeguarding  itself  by  the  method  of  having 
the  Board  of  Awards  hold  up  on  the  awarding  of  contracts  until  the 
need  should  be  definitely  established.  For  the  reasons  above  set  out, 
there  is  no  liability  on  the  part  of  the  Government  in  this  case,  and 
this  Board  will  decline  to  enter  an  award  in  any  amount. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Hamilton  concurring. 


Case  No.  31-B. 

In  re  CONTBACT  OF  C.  F.  BLANKE  TEA  &  COFFEE  CO. 

1.  PABOL  EVIDENCE. — In  the  absence  of  fraud  or  mistake  all  preliminary 

negotiations  and  oral  agreements  between  parties  to  a  written  contract 
made  before  or  at  the  time  of  executing  of  the  contract  are  merged  into 
the  contract,  and  as  a  rule  are  inadmissible  to  vary  its  terms  or  affect 
its  construction.  _ 

2.  IMPLIED   CONTBACTS— NECE8SABY   ELEMENTS   OF.— In   order   to   bind 

the  Oovemment  under  an  implied  contract  the  facts  and  circumstances 
laying  an  obligation  on  the  OoTemment  must  be  clear,  definite,  and 
precise. 

3.  CONTBACT,  EZPENDITirBSS  MADE  IN  ANTICIPATION  OF  CONTBACT— 

BEIMBFBSEMENT  FOB  EZPENDITFBES  MADE  IN  ANTICIPATION  OF 
FFTFBE  CONTBACT. — ^A  claimant  is  not  entitled  to  compensation  for 
expenditures  made  in  anticipation  of  future  contracts. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Petitioner  submits,  under  Form  B,  Supply  Circular  17,  a  claim 
for  $13,855.55,  growing  out  of  verbal  instructions  alleged  to  have 
been  given  to  its  vice  president,  William  Fisher,  by  Lieut.  S.  H. 
Havlin  and  Lieut.  A.  J.  Wagner,  formerly  of  the  Tea  and  Coffee 
Branch,  Subsistence  Division,  Quartermaster's  Department,  for  the 
purchasing  of  machinery  and  equipment  to  enable  it  to  increase  its 
output  of  soluble  coffee  from  150  pounds  to  2,500  pounds  daily. 

2.  The  facts  relied  upon  by  claimant  to  establish  the  existence, 
terms,  and  conditions  of  an  agreement  herein  are  contained  in  para- 
graph 4  of  the  petition,  which  is  quoted : 

"  Our  vice  president,  William  Fisher,  was  urged  on  April  22, 1918, 
by  Lieut.  S.  H.  Havlin  to  at  once  increase  the  capacity  of  our  soluble 
coffee  plant.  Lieut.  A.  J.  Wagner,  by  long-distance  'phone,  to 
William  Fisher  on  May  17,  1918,  also  urged  immediate  increase. 
Mr,  E.  F.  Holbrook,  in  Chicago,  on  June  15,  1918,  urged  our  presi- 
dent, C.  F.  Blanke,  to  increase  his  capacity  and  to  spare  no  expense 
in  buying  new  machinery." 

3.  An  a£Bdavit  received  by  the  Board  from  Lieut.  Havlin  alleges : 

"  In  the  month  of  March,  1918,  the  depot  quartermaster,  New  York, 
received  requisition  from  overseas  for  a  much  larger  amount  of 
soluble  coffee  than  this  office  could  supply. 
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"  I  was  on  duty  in  his  office  and  at  that  time  there  were  only  two* 
concerns  in  the  IJ.  S.  that  we  knew  of  who  were  making  soluble 
coffee,  and  their  combined  capacity  were  not  sufficient  to  meet  the 
1*60  uirements 

^  In  April,  1918,  Mr.  William  Fisher,  of  the  C.  F.  Blanke  Tea  and 
Coffee  Co.,  came  to  New  York  in  reference  to  a  call  from  me,  and 
in  a  conference  I  had  with  him  I  requested  that  he  increase  the  ca- 
pacity of  his  plant,  but  the  extent  to  which  it  was  to  be  increased  was 
not  specified. 

"  Some  time  shortly  therafterwards  I  heard  Lieut.  A.  J.  Wagner, 
who  at  that  time  was  on  duty  with  me,  talking  to  a  party  over  the 

Ehone  whom  he  stated  to  be  Mr.  Fisher^  and  in  their  conversation 
it.  Wagner  urged  him  increase  the  capacity  of  his  plant  for  the  pro- 
duction of  soluble  coffee. 

"  (Signed)  Stewart  H.  Havmn. 

^'  The  foregoing  statement  was  sworn  to  and  subscribed  before  me 
this  the  3rd  day  of  May,  1919,  aftpr  having  been  reduced  to  writing 
by  affiant  himself. 

"  J.  A.  Ttson,  Major j  Judge  AdvoocUe.^^ 

4.  It  is  the  contention  of  petitioner  that  the  order  placed  for  addi- 
tional machinery  as  the  result  of  conference  with  Lieut.  Havlin,  was 
small  as  compared  with  the  order  issued  after  its  interview  with  Mr. 
Holbrook.    (Transcript,  p.  15.) 

5.  The  testimony  received  from  Mr.  Holbrook  at  the  time  of  the 
hearing  before  the  Board  is  as  follows : 

"  The  statement  attributed  to  me  that  I  told  Mr.  C.  F.  Blanke  to 
spare  no  expense  in  buying  new  machinery  is  not  according  to  my 
recollection  of  the  truth.  I  did  ask  him  to  make  every  effort  to  obtain 
a  largely  increased  production  of  soluble  coffee. 

'^^  Q.  Was  there  nothing  more  said  with  reference  to  the  equipment 
which  was  available  for  delivering  to  the  Government  coffee  to  the 
•extent  that  was  necessary  to  meet  its  needs? 

"A.  According  to  my  memorandum  book,  at  that  time  Mr.  Blanke 
informed  me  that  he  was  producing  about  150  pounds  per  day.  I 
asked  him  if  he  could  not  run  his  plant  dav  and  night  and  increase 
that  production  to  at  least  300  pounds,  and  he  stated  that  they  would 
do  that  at  once.  He  also  statea  that  they  were  planning  or  were  in- 
stalling new  machinery,  and  he  hoped  that  they  would  be  able  to 
furnish  the  Army  with  1,000  pounds  daily  production  by  July  15, 
1918.  I  then  told  him  that  that  would  be  insufficient  for  our  needs, 
us  a  cable  had  been  received  from  General  Pershing  asking  for  quick 
shipments  of  a  largely  increased  amount  of  soluble  coffee,  and  that 
we  were  counting  on  his  firm,  as  well  as  two  other  firms,  who  had 
formerly  made  soluble  coffee,  to  give  the  largest  possible  increase. 

"After  considerable  discussion  Mr,  Blanke  stated  tfuU  he  would 
install  machinery  sufficient  to  produce  approximately  ifiOO  pounds 
u  day. 

"The  question  was  asked  by  both  Mr.  Baker  and  Mr.  Blanke  at 
that  time  how  large  a  contract  they  could  receive,  as  they  disliked 
putting  in  so  much  extra  machinery  which  would  produce  a  quantity 
-of  soluble  coffee  far  ahead  of  previous  civilian  demands  unless  they 
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had  some  definite  contract  from  the  Army.  I  told  them  that  the 
Army  would  contract  for  a  certain  definite  amount  of  coffee,  which 
contract  was  later  placed  under  contract  No.  29.    ♦    ♦     *. 

^'  Both  Mr.  Blanke  and  Mr.  Baker,  whom  I  also  met  at  the  same 
time  at  the  Hotel  Sherman,  in  Chicago,  asked  what  would  be  their 
situation  should  the  war  suddenly  end,  and  they  asked  now  long  I 
thought  the  war  would  continue.  Mr.  JBaker  made  the  remark  that 
he  thought  the  war  would  continue  for  five  or  ten  years,  but  I  told 
him  that  that  was  entirely  guesswork,  omd  that  I  could  rnake  no  pre- 
diction  as  to  its  lengthy  but  that  I  did  feel  that  the  three  manufac- 
turers of  soluble  coffee  had  a  wonderful  opportunity  to  serve  the 
Government  in  a  time  of  crisis,  and  that  I  hoped  they  would  respond^ 
as  I  was  sure  they  would,  in  a  very  patriotic  manner.  To  the  best  of 
my  recollection  no  statement  was  made  at  that  time  that  the  Army 
would  pay  for  new  machinery  that  was  being  installed. 

"  Q,  Was  there . any  statement  made  by  Mr.  Baker  or  Mr.  Blanke 
to  you  with  reference  to  anything  that  had  been  said  by  Lieut. 
Havlin  to  Mr.  Fisher  in  New  York? 

"A.  Not  to  the  best  of  my  recollection."  (Transcript,  pp.  28,  29, 
30,  81.) 

6.  A  contract  dated  July  1,  1918,  which  expired  September  30, 
1918,  was  duly  executed  by  R.  Field,  major.  United  States  Army, 
retired,  acting  depot  quartermaster,  St.  Louis,  Mo.,  and  C.  F.  Blanke 
Tea  &  Coffee  Co.,  by  William  Fisher,  vice  president,  which  reads 
in  part  as  follows : 

"  That  the  said  contractor  shall  furnish  and  deliver  the  following 
named  supplies,  in  the  manner,  at  the  rates  or  prices,  at  the  place 
or  places  named  herein,  at  the  time  or  times  stated.    ♦    ♦     * 

"Such  quantities  of  soluble  coffee,  'Faust  Brand,'  in  4-oz.  net 
weight  cans  at  sixty-five  (65c.)  cents  per  can,  as  can  be  manufactured 
by  tne  C.  F.  Blanke  Tea  &  Coffee  Co.,  with  equipment  now  installed 
or  to  be  installed  during  the  period  from  July  1,  1918,  to  September 
30,  1918;  manufacturing  operations  to  continue  24  hours  per  day, 
7  days  per  week,  during  the  period  of  this  contract." 

Another  contract,  dated  October  1,  1918,  which  was  to  expire 
November  13,  1918,  was  duly  executed  by  R.  Field,  major,  United 
States  Army,  retired,  acting  depot  quartermaster,  St.  Louis,  Mo.,  and 
C.  F.  Blanke  Tea  &  Coffee  Co.,  by  William  Fisher,  vice  president, 
which  reads  in  part  as  follows : 

"The  contractor  shall  furnish  and  deliver  to  the  United  States 
and  the  United  States  shall  accept  and  pay  for,  the  articles  of  work 
described,  and  upon  the  terms  (in  accordance  with  the  following 
schedule):    ♦    ♦    * 

"5.  Total  quantity:  100,000  pounds  (400,000  cans,  4  oz.). 

"6.  Unit  price:  Sixty-five  (65c.)  cents  per  4-oz.  can,  subject  to 
revision  downward  as  per  par.  2  this  contract. 

^'  7.  Total  price :  $260,000  maximum. 

"  9.  Schedule  of  deliveries :  Full  capacity  of  factory  to  be  shipped 
daily  by  express. 
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"  Soluble  coffee, '  Faust  Brand,'  in.  4-oz.  net  weight  cans  are  to  be 
supplied  on  this  contract.  The  entire  capacity  of  this  factory  with 
equipment  now  installed  or  to  be  installed,  manufacturing  operations 
to  continue  24  hours  per  day,  7  days  per  week,  during  the  time  re- 
quired to' complete  this  contract. 

"  CANCEIXATION  AND  TERMINATION  BEFORE  COMPtrETION. 

"Section  2.  *  ♦  ♦  (6)  The  United  States  shall  reimburse  the 
contractor  for  such  proportion  of  the  contractor's  expenditures 
(other  than  expenditures  for  plcmty  facilitiea  and  equipment  solely 
provided  for  the  performance  of  this  contract)  made  by  the  con- 
tractor in  good  faith,  in  connection  witii  the  performance  of  this 
contract,  as  is  fairly  and  properly  apportionable  to  the  articles  or 
work,  the  delivery  or  performance  of  which  is  6o  terminated,  plus 
10  per  cent  of  the  amount  so  ascertained." 

7.  The  testimony  taken  from  Mr.  C.  F.  Blanke,  president  of  pe- 
titioner, at  the  hearing  before  the  Board  was  as  follows: 

"  Q.  At  the  time  Mr.  Fisher  interviewed  Lieut.  Havlin,  were  you 
already  engaged  in  manufacture  for  the  Government? 

"  A.  I  do  not  think  we  had  an  order  from  the  Government  then. 

"  Q.  But  you  did  receive  an  order,  which  you  filled  soon  there- 
after? 

"A.  Yes. 

"  Q.  And  received  other  orders,  which  you  continued  to  fill  ? 

"  A.  Yes,  sir. 

"  Q.  During  the  summer  and  fall  of  1918  ? 

"  A.  All  that  we  could  manufacture,  we  delivered  to  the  Govern- 
ment. 

"  Q.  The  items  which  you  have  included  in  your  petition  here  are, 
so  far  as  you  can  divide  them,  the  items  which  were  bought  after  the 
conversation  with  Mr.  Holbrook? 

"  A.  Yes.       ' 

"  Q.  Based  on  the  report  made  to  you  by  Mr.  Fisher  after  his  re- 
turn from  New  York,  and  after  his  conversation  with  Lieut.  Havlin ; 
is  that  correct? 

"  A.  Yes,  sir. 

"  Q.  When  Mr.  Fisher  i-eturned,  what  did  he  tell  you  the  Govern- 
ment would  do  if  you  bought  this  machinery  ? 

"A.  I  want  to  make  this  statement :  As  I  stated  to  Mr.  Holbrook 
when  he  said  he  had  nothing  in  writing  to  give  us,  I  said,  *  I  do  not 
want  any  writing  from  the  Government;  ii  the  Government  wants 
soluble  coffee,  we  will  give  them,  aU  we  can  m^nufactwre  offid  hvy  the 
m4J6ohiJieryy 

"  Q.  What  is  your  understanding  of  the  agreement  that  Mr.  Fisher 
made?  Now  merely  a  request  of  Lieut.  Havlin  made  to  Mr.  Fisher 
to  increase  your  plant  is  not  an  agreement.  It  is  merely  one  item  of 
an  agreement. 

"  A.  Yes,  sir. 

"  Q.  How  much  was  he  to  increase  the  plant? 

"  A.  Well,  the  figures  there  said  2,600  pounds  per  daj. 

"  Q.  How  was  the  Government  going  to  pay  you  for  increasing  the 
plant? 

"  A.  In  buying  the  product. 
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"  Q.  Didn't  the  Government  purchase  your  complete  product  from 
that  time  on? 

"  A.  We  never  got  any  of  that  machinery  installed. 

"  Q.  You  do  not  answer  my  question.  Did  not  the  Government 
purchase  your  complete  product  irom  that  time  on? 

"  A.  All  that  we  were  making,  yes,  sir. 

"  Q.  How  long  would  it  take  for  you,  under  the  prices  stated  by 
you,  to  have  amortized  the  price  of  this  machinery? 

"  A.  Well,  I  hardly  think  that  is  i^elevant  to  the  question. 

"  Q.  I  am  asking  you  a  question.  If  you  do  not  want  to  answer  it, 
you  can  say  that  you  would  rather  not  answer  it. 

"  A.  Only  on  this  basis^  that,  a  business  m-an  is  entitled  to  the  profit 
that  he  can  make^  esfeciall/y  on  anythina  like  that. 

"  Q.  Then  you  prefer  not  to  answer  the  question  ? 

"  A.  Offhand,  at  the  rate  that  we  were  manufacturing  then,  I  would 
say  it  would  have  taken,  if  we  had  run  a  couple  of  months  later,  I 
think  we  would  have  probably  been  out  on  the  machinery  that  we 
had  because  of  the  increased  capacity." 

8.  There  is  no  evidence  submitted  to  the  Board,  either  verbally  or 
documentary,  indicating  that  petitioner  was  to  increase  its  product 
from  150  pounds  to  2,500  pounds  daily. 

9.  There  is  a  memorandum  in  the  files  of  this  case  which  indicates 
that,  before  the  hearing  thereof,  petitioner  and  the  zone  supply 
officer  of  St.  Louis,  Mo.,  attempted  to  effect  final  settlement  under 
the  contracts  duly  executed  herein,  which  read  as  follows: 

[2iidlnd.] 

File  No.  167.  JRB/AMR 

Office  of  the  Zone  Supply  Officer, 
St.  Loui^,  Missoiin,  April  SOth^  1919. 

To:  Office  of  the  Director  of  Purchase  &  Storage,  Board  of  Contract 
Adjustment,  Munitions  Building,  Washington,  D.  C. 

1.  Returned,  with  the  advice  that  the  claim  of  $13,855.55  on  in- 
formal contract  with  flie  C.  'F.  Blanke  Tea  &  Coffee  Co.  is  separate 
and  distinct  from  the  claim  made  upon  formal  contract  No.  10, 
which  was  forwarded  to  your  office  some  time  ago.  The  original 
settlement  on  those  two  contracts  outlined  by  this  office  treated  them, 
both  the  formal  and  informal,  as  one  transaction,  but  objections 
having  been  made  to  this  by  Washington,  the  whole  matter  was 
reviewed  and  the  Blanke  Tea  and  Coffee  Company  was  asked  to 
allocate  facilities,  etc.,  to  the  formal  and  informal  contract  re.spec- 
tivelv. 

2.  The  original  settlement  recommended  by  this  office  was  on  a 
l^asis  of  payment  to  contractor  of  $85,661.96,  whereas  the  claims 
filed  separately  are  for  $22,097.26  on  contract  No.  10,  and  $13,- 
1^.')5..')5  on  the  informal  contract.  These  two  amounts  combined  show 
|\n  excels  over  the  original  amount  agi^eed  upon  of  $290.85.  This 
is  occasioned  by  a  slight  error  having  been  made  in  the  prorate  of 
facilities. 

By  authority  of  the  zone  supply  officer: 

(Signed)  J.  R.  Bailey, 

Cnpfain^  Q.  M.  Corps,  Zone  Contracting  Officer, 
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DECISION. 

1.  While  the  evidence  shows  that  petitioner  was  urged  to  respond, 
to  the  extent  of  its  ability,  in  supplying  the  Government  with  all  the 
soluble  coffee,  which  could  be  delivered  to  it,  the  Board  can  not  find  \ 
that  any  officer  or  agent,  acting  under  the  authority,  direction,  or 
instruction  of  the  Secret4iry  of  War, consummated  an  agreement  herein 
with  petitioner  upon  which  faith  could  be  placed  by  it,  that  the 
Government  would  pay,  in  whole  or  in  part,  for  expenditures  made 
or  obligations  incurred  in  the  purchase  of  equipment  for  the  produc- 
tion of  these  supplies.  This  transaction  was  formally  reduced  to 
writing,  after  informal  discussions  were  held  between  petitioner's 
officere  and  Lieut.  Havlin  and  Mr.  Holbrook,  looking  toward  the 
placement  and  acceptance  of  Government  orders  for  soluble  coffee. 
The  first  contract  which  was  duly  executed  about  July  1, 1918,  is  silent 
on  the  question  as  to  the  extent  to  which,  if  any,  the  Government  as- 
sumed liability  for  the  purchasing  of  equipment  in  the  performance 
of  its  terms.  But  in  the  contract  which  petitioner  accepted  and  duly 
executed  as  of  October  1, 1918,  continuing  its  former  operations,  sec- 
tion 2,  paragraph  (b)  of  the  cancellation  and  termination  clause  ex- 
pressly provided: 

"The  United  States  shall  reimbui'se  the  contractor  for  such  pro- 
portion of  the  contractor's  expenditures  {other  tho/n  expenditures  foi* 
planty facilities^  and  equipment^  solely  provided  for  the  perfoTTnance 
of  this  contiHZct)  made  by  the  contractor  in  good  faith  in  connection 
with  the  performance  oi  this  contract    *     *     *." 

When  both  of  these  contracts  are  read  together,  as  they  must  be 
for  the  purpose  of  determining  a  liability  which  petitioner  insists 
grew  out  of  an  entire  transaction,  the  inference  is  irresistible  that  the 
contracting  officer  of  the  Government  clearly  intended  that  the  latter 
should  bear  no  obligation  in  the  matter  of  cost  of  equipment,  pur- 
chased for  the  production  of  these  supplies.  If  petitioner  was  of 
contrary  mind,  ample  opportunity  was  afforded  to  its  officers  between 
the  months  of  April  and  October  in  the  year  1918,  during  which  time 
they  were  being  frequently  consulted  by  Government  representatives 
as  to  what  production  could  be  relied  on,  to  have  its  responsibilities 
fixed  and  determined.  In  the  absence  of  fraud  or  mistake  all  pre- 
liminary negotiations  and  oral'  agreements  between  parties  to  a  writ- 
ten contract  made  before  or  at  the  time  of  execution  of  the  contract 
ai'e  merged  into  the  contract,  and  as  a  rule  are  inadmissible  to  vary 
its  terms  or  to  affect  its  construction.  {Union  Mutual  Life  Insur- 
ance Company  v.  Mowry^  96  U.  S.  544,  24  L.  Ed.  674.)  Or,  as  has 
been  said  by  recognized  authority,  "  a  complete  valid  written  con- 
tracts  merges  all  prior  wad  contemporaneous  negotiations  and  agree- 
Toents  within  its  pwrview^  and  if  the  parol  agreement  is  not  really 


642  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

collateral  but  is  an  element  of  the  written  contract  or  tends  to  vary 
or  contradict  the  same,  either  in  its  express  provisions  or  its  legal 
import,  it  is  inadmissible."  (2  Elliott  on  Contracts,  sec.  1633,  p» 
.946.)  No  circumstances  having  arisen  in  this  transaction  to  remove 
'  it  from  the  impingement  of  these  doctrines,  the  Board  is  constrained 
to  find  that  the  claim  for  reimbursement  herein,  beyond  the  terms 
of  petitioner's  executed  contracts  with  the  Government  may  not 
properly  be  allowed. 

2.  This  is  one  of  many  claims  coming  before  the  Board  of  Contract 
Adjustment  in  which  contractors,  partly  from  patriotic  motives  and 
partly  gambling  on  the  length  of  the  war  and  the  amount  of  business 
that  could  be  secured  from  the  Government,  expended  money  volun- 
tarily for  equipment  which  tliey  realized  would  have  been  installed 
by  them  in  their  plants  if  they  accepted  the  business  which  was  ten- 
dered to  them  by  the  Government.  In  order  to  bind  the  Government 
under  an  implied  contract,  such  as  petitioner  is  relying  on  in  this 
case,  the  facts  and  circumstances  laying  an  obligation  on  the  Gov- 
ernment, must  be  clear,  definite,  and  precise.  No  such  precision  has 
been  made  in  the  statement  of  claim  submitted  and,  in  view  of  the 
testimony  of  petitioner's  president  and  that  of  Mr.  Holbrook  taken 
upon  the  hearing,  together  with  the  fact  that  this  contractor  was  fa- 
vored with  large  contracts,  covering  a  period  of  several  months  before 
the  armistice,  for  the  performance  of  which  it  has  been  or  will  be 
paid  strictly  within  their  terms,  we  must  decline  to  make  an  addi- 
tional award. 

Col.  Garnett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  and  Lieut.  Col.  Williams  concurring. 


Cases  Nos.  GO-B,  Gl-B,  62-By  63-By  and  64-B. 

In  re  CLAIMS  OF  THE  TOBBET- EPSTEIN  CO. 

1.  ACT  OF  XABCH  2,  1919. — This  statute  was  adopted  to  protect  as  against 
loss  any  contractor  who,  at  the  request  of  the  GoTemment,  made  ex- 
penditures or  incurred  oblisations  for  specific  objects  without  the  for- 
mality of  agreement  duly  executed  in  accordance  with  the  prescribed 
forms  of  law,  the  consummation  of  which  agreement  failed  only  be- 
cause of  the  intervention  of  the  armistice. 

S.  C0KTBACT8,  WHAT  COHSTITTTTES— nCPUED  COHTBACTS.— A  claimant 
is  not  entitled  to  compensation  for  expenditures  made  or  obligations  in- 
curred in  financing  his  contracts  in  the  absence  of  an  agreement  to  that 
eifeot,  nor  can  an  agreement  to  do  so  be  implied  from  the  awarding 
of  contracts  for  the  manufacture  of  articles  needed  by  the  OoTcmment 
to  the  claimant. 

3.  COHTBACTS,     WHAT     COHSTITUTES— XEETIHG     OF     ICIHDS.— Without 

agreement  there  can  not  be  a  contract,  and  without  a  meeting  of  the 
minds,  in  a  common  intention,  there  can  not  be  an  agreement. 

4.  COHTBACT— 4EVEBABILITY  OF  PBOYISIOHS  OF.— Whether  the  promises 

in  a  contract  are  severable  depends  largely  upon  whether  the  parties 
have  apportioned  the  consideration  on  the  one  side  to  the  definite  con- 
sideration on  the  other.  If  the  consideration  is  apportioned  so  that  for 
each  covenant  there  is  a  consideration,  the  contract  is  severable. 
Where,  however,  the  failure  of  a  part  would  defeat  material  objects 
of  a  contract,  and  would  have  aifected  it  had  such  failure  been  antici- 
pated the  contract  is  entire. 
9.  BOHirS,  COHSIBEBATIOH  FOB— EXTBA  GOXFEHSATIOH,  COHSIDEBA- 
TIOH  FOB— PBEXUnCS,  COHSIBEBATIOH  FOB.— Where  a  contract  fmr 
the  manufacture  of  Government  materials  provides  for  a  bonus,  extra 
compensation,  or  premium,  in  addition  to  the  compensation  provided 
for  the  manufacture  of  the  articles  contracted  for  in  return  for  the 
manufacturer's  promise  to  exercise  a  degree  of  care  not  greater  than 
that  required  of  him,  such  provision  is  without  consideration  and  in- 
valid. In  the  case  where  such  bonus  has  already  been  paid,  the  Govern- 
ment is  entitled  to  recover  the  same. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claims  growing  out  of  the  cases  above  indicated  are  sub- 
mitted under  Form  B  of  Supply  Circular  No.  17.  They  are  founded 
on  completed  contracts  executed,  in  writing,  by  the  Boston  office  of 
the  Quartermaster's  Department  -and  petitioner  for  the  manufacture 
of  cotton  and  woolen  breeches.    The  number  of  the  contracts,  the 
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date  of  execution,  the  character  and  quantity  of  supplies  purchased, 
and  the  prices  therefor  are  as  follows : 


Ca^c 

Contract 

No. 

No. 

64-3 

/            042 

903 

O-B 

349-B 

i      11S8-B 

ei2-B 

2228-B 

61-B 

.5464-B 

63-B 

69e4>B 

Date. 


Sept.  14,1917 


Oct. 
Dec. 
Mar. 
Apr. 

AUR. 

Oct. 


4,19i: 
10, 1917 

0.1018 
23,1918 
13,1918 
11,1918 


Character. 


Woolen  breeches. 
Cotton  breeches. 

do 

....do 

Woolen  breeches. 

do 

do 


anl  It  17 

Price  per 

ouviiy. 

garment. 

Centi. 

25,000 

95 

35.000 

75 

72.000 

75 

10.000 

75 

100,000 

90 

1,000 

IS' 

20,000 

75 

2.  Petitioner  contends:  (1)  Owing  to  the  fact  that,  while  per- 
forming all  the  contracts  mentioned,  it  was  constantly  urged  to  in- 
crease its  output,  was  ordered  to  make  certain  changes  in  its  plants 
and  was  obliged  to  borrow  money  to  carry  on  its  business,  it  should 
be  reimbursed — 

(a)  For  depreciation  on  tniuipnient $17,323.50 

(&)  For  changes  in  buildings  ordered  by  the  Board  of 

Labor  Standards 83G.  00 

(c)  For  Interest  charges 1,126.75 

(2)  That  inasmuch  as  it  made  a  special  effort  to  save  cloth  in  the 
performance  of  contracts  No.  349-B  and  No.  1138-B  (yardage  not 
specified),  it  should  be  allowed  a  premium  of  $628.30,  because,  as  it 
alleges,  "  on  our  contracts  No.  642  and  No.  903  we  were  paid  a  bonus 
of  20  per  cent,  but  received  no  bonus  on  the  other  contracts."  It 
also  asks  for  a  premium  of  $699.30  in  the  performance  of  contract 
No.  5464-B,  for  a  premium  of  $781.34  in  the  performance  of  contract 
No.  6964-B,  and  for  a  premium  of  $3,071.67  in  the  performance  of 
contract  No.  2228-B,  and  bases  its  right  to  a  recoveiy  thereof  on  the 
reasons  assigned  in  its  claims  in  respect  of  contracts  No.  349-B  and 
No.  1138-B.  (3)  With  reference  to  contract  No.  2228-B  it  also 
alleges  "  it  came  unexpectedly  and  left  us  with  a  stock  of  laces  and 
eyelets  for  breeches,  which  we  had  to  purchase  ahead  on  account  of 
the  scarcity  of  material  and  delay  in  freight,  so  that  there  would  bo 
no  delay  in  supplying  the  Government  with  garments.  We  tried  to 
return  the  laces  and  eyelets  to  the  people  of  whom  we  purchased 
them,  but  they  refused  to  accept  them."  For  this  embarrassment 
petitioner  claims  the  additional  sum  of  $1,445. 

3.  At  the  hearing  before  the  Board  Mr.  William  E.  Torrey,  peti- 
tioner's president,  was  questioned  as  to  the  nature,  terms,  and  condi- 
tions of  the  implied  agreements  that  were  entered  into  with  petitioner 
by  any  officer  or  agent  acting  under  the  authority,  direction,  or 
instruction  of  the  Secretary  of  War,  on  which  it  predicated  its  right 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  545 

to  reimbursement  as  to  the  respective  items  of  $17,823.50,  $836^ 
$1,126.75,  and  $1,445,  aforesaid.    He  testified  as  follows : 

"  Q.  Did  you  have  machinery  at  that  time  to  perform  the  work 
which  was  required  under  the  terms  of  these  contracts  ? 

^'A.  When  I  first  started  I  had  no  machines.  I  must  have  spent 
about  a  thousand  dollars  for  machines.  *  *  *  Then,  as  time  went 
on,  I  found  that  in  order  to  break  even  and  make  a  little  money  on 
these  contracts  we  had  to  increase  our  output.  The  output  would 
make  the  money. 

"  Q.  And  you  had  to  increase  jour  buildings? 

^'  A.  HlBtd  to  have  more  space  m  the  same  buildings. 

"  Q.  Who  told  you  to  do  that? 

"  A,  I  was  not  told  by  anybody  to  do  it. 

"  Q.  You  received  no  instructions  from  any  representative  of  the 
United  States  to  purchase  any  machinery  or  to  secure  any  additional 
space  in  any  building  for  the  manufacture  of  these  garments? 

"  A.  No,  sir. 

"  Q.  Then,  upon  what  do  you  base  your  claim  ? 

"A.  i  feel  that,  because  there  has  been  depreciation  in  the  machin- 
ery I  should  be  recompensed  for  some  part  of  it,  if  not  all. 

"  Q.  You  sought  these  contracts  ? 

"A.  Yes,  sir. 

"  Q.  You  solicited  the  representative  of  the  depot  quartermaster 
in  Boston  to  give  you  work  ? 

"A.  Yes,  sir;  I  did. 

"  Q.  You  were  in  the  market  for  the  purpose  of  doing  business 
with  the  Government  ? 

"A.  Yes,  sir. 

"  Q.  You  were  anxious  to  secure  its  business  ? 

"A.  Yes,  sir. 

"  Q.  And  you  wrote  constantly  to  the  representatives  of  the 
depot  quartermaster  in  Boston  that  you  had  facilities  adequate  to 
do  the  work,  and  pleaded  with  them  tP  send  vou  work,  did  vou 
not? 

"A.  I  did. 

"Q.  When  you  solicited  these  contracts  did  you  tell  the  Govern- 
ment you  would  have  to  increase  your  facilities  ? 

"A.  Yes,  sir. 

"Q.  Did  the  Government  tell  you  to  increase  your  facilities  at 
the  Government's  expense  ? 

"A.  Xo. 

"  Q.  When  you  first  went  to  the  office  of  the  depot  quartermaster 
in  Boston  to  ascertain  whether  or  not  you  could  secure  any  orders, 
you  stated  to  the  representatives  there  that  you  were  willing  to 
take  a  chance  in  this  business  venture,  did  you  not? 

"A.  I  think  possibly  I  did.    (Transcript^  pp.  5,  6,  7,  8, 19,  20,  21.)" 

4.  The  names  of  the  officers  or  agents  acting  under  the  authority, 
direction  or  instruction  of  the  Secretary  of  War,  with  whom  this 
contractor  alleges  in  its  petition  that  it  carried  on  this  transaction 
are  as  follows:  Maj.  Blunt,  Capt.  Halsey,  Capt;  Eiseman,  Lieut 
Washburn,  Lieut.  Mann.     Col.  A.  W.  Yates,  zone  supply  officers 
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quartermaster's  department,  Boston,  Mass.,  has  given  to  the  Board 
a  statement  as  follows : 

"This  oifice  has  made  a  very  careful  review  of  the  Torrey- 
Epstein's  files,  and  under  no  circumstances  has  any  letter  been  writ- 
ten this  concern  in  which  there  is  the  slightest  evidence  of  a  request 
to  this  concern  to  purchase  additional  equipment  or  to  incur  obliga- 
tions and  liabilities  in  an  endeavor  to  meet  urgent  demands  to 
increase  production,  and,  furthermore,  this  concern  from  the  very 
start  have  been  most  anxious  to  increase  their  production  by  pur- 
chasing equipment  and  additional  plants,  and  it  is  to  be  noted 
from  the  copies  of  attached  correspondence  that  the  Torre'y-Epstein 
Company  showed  their  willingness  and  desire  to  install  additional 
facilities  without  any  request  from  this  office. 

"Attached  herewith  are  letters  from  Capt.  Halsey,  Capt.  Eise- 
man,  and  Lieut.  Washburn,  formerly  officers  in  the  United  States 
Army,  who  are  familiar  with  the  handling  of  contracts  with  this 
concern.  Lieut.  Mann  is  still  in  charge  of  the  Manufacturing 
Branch,  and  emphatically  states  that  he  did  not  urge  this. concern 
to  purchase  new  equipment  but,  on  the  contrary,  kept  them  from 
buying  and  installing  equipment  in  a  plant  in  Lynn,  as  they  had 
bid  on  a  trouser  contract  and  intended  to  manufacture  garments  in 
a  plant  that  thej'^  did  not  own  or  had  any  connection  with.  Also, 
you  will  find  letters  from  the  building  inspection  department  of 
the  district  police  of  Boston  relative  to  inspection  records. 

"It  is  the  opinion  of  this  office  that  Torrey-Epstein  have  abso- 
lutely no  claim  against  the  Government,  as  their  contracts  have 
I'ndoubtedly  been  quite  profitable.  As  to. the  interest  charges  that 
they  list  amounting  to  $1,126.75,  it  is  to  be  noted  that  this  concern 
did  business  on  a  very  limited  capital  and  it  was  necessary  for  the 
Finance  Branch  to  make  payments  to  this  concern  every  week  in 
order  to  meet  their  pay  roU,  and  as  a  result  this  concern  has  been  a 
continuous  source  or  annoyance  and  trouble — ^the  most  troublesome 
contractor  in  this  zone,  inasmuch  as  he  insisted  upon  inspection  of 
garments  delivered  ahead  of  all  other  contractors,  and  in  many 
instances  insisted  upon  payment  of  invoices  before  shipment  had 
actually  arrived  at  the  depot. 

"These  claims  have  been  presented  to  this  office  by  Mr.  Torrey 
of  this  concern  about  two  months  ago,  and  after  a  consultation  it 
was  decided  that  they  had  absolutely  no  claim,  and  were  advised  to 
that  effect." 

Major  Blunt  testified  in  respect  of  this  transaction  as  follows : 

"In  general  my  idea  is  that  every  effoit  we  made  to  secure  produc- 
tion from  this  concern,  as  well  as  from  any  concern,  was  along  the  line 
of  endeavoring  to  make  them  deliver  in  accordance  with  their  schedule 
of  deliveries  on  the  contract,  putting  the  burden  of  delivery  upon 
the  contractor  in  regard  to  wnatever  equipment  was  necessary  to 
satisfactorily  deliver  m  accordance  with  tnat  schedule,  believing  that 
in  every  instance  the  contractor  sought  business  from  us,  and,  there- 
fore, when  the  awards  were  made  at  his  solicitation  it  was  up  to 
him  to  deliver  in  accordance  with  the  contract  that  he  vohintarily 
signed  with  the  government. 

"Q.  Was  any  encouragement  ever  given  by  you  to  Mr.  Torrey 
or  any  member  of  the  Torrey-Epstein  nrm  to  purchase  machinery  in 
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order  to  meet  the  possible  demands  that  might  be  made  by  the  quar- 
termaster's depot  in  Boston  ? 

"A.  No,  sir.  In  fact,  on  the  other  side  of  the  proposition,  he  was 
discouraged  from  equipping  that  factory  that  he  thought  of  equip- 
ping in  Lynn,  Mass.    *    *    * 

^'Q.  Did  you  ever  encourage  this  claimant  to  put  in  this  extra 
equipment  or  facilities,  intimating  to  him  that  the  Government 
would  reimburse  him  for  the  expense  of  it? 

"A.  No,  sir."     (Transcript,  pp.  47,  49,  "51.) 

A  statement  from  Capt.  Halsey  is  made  to  the  Board  thus : 

"  I  have  no  recollection  whatever  of  requesting  this  company  or 
any  other  to  purchase  additional  machinery. 

"Furthermore,  I  am  confident  that  I  never  did  make  any  such 
request  for  the  following  reason : 

"In  the  early  period  (approximately  July  15th  to  September 
1st,  1917)  during  which  I  served  at  the  Boston  depot^  the  policy  of 
the  depot,  in  conformity  with  the  attitude  of  Washmcton,  was  to 
encourage  jgood  contractors  who  suggested  increases  in  their  produc- 
tive capacity  by  giving  them  reasonable  assurance  of  further  con- 
tracts. 

^'  3ut  so  far  as  I  can  recall,  the  primary  impulse  to  make  such 
increases  sprung  in  every  case  from  the  self-mterest  of  the  contractor 
and  in  no  case,  within  my  knowledge,  did  the  manufacturing  branch 
of  the  Boston  depot  request  any  such  increases.  The  policy  at  that 
time  was  to  regard  the  contractor  as  one  who  was  working  for  his 
own  profit  at  his  own  risk  and  the  enterprise  was  so  regarded  by  the 
contractors  themselves.  The  expedients  later  adopted  to  stimulate 
production  had  not  come  into  vogue." 

Lieut.  Washburne  speaks  to  the  question  in  this  language: 

**I  remember  Mr.  Torrey  speaking  about  putting  in  additional 
machinery  to  increase  production  on  his  contracts.  No  request  was 
made  him  to  put  in  this  extra  equipment,  as  he  was  anxious  to  obtain 
larger  contracts  than  he  had  and  must  have  more  machinery  to  turn 
out  the  additional  work. 

"  At  the  time  instructions  were  received  from  Major  Blunt  to  allow 
no  contractor  to  install  additional  machinery,  this  concern  was  so 
advised,  as  they  were  contemplating,  if  I  remember  rightly,  to  take 
over  an  additional  building." 

Lieut.  Mann  testified  as  follows : 

"  Q.  State  to  the  Board,  as  concisely  as  you  can,  what,  if  anything, 
was  said  by  you  or  telephoned  by  you  with  reference  to  production 
under  these  contracts? 

"  A.  The  office  of  the  Quartermaster  General  in  New  York  kept 
prodding  us  all  the  time  for  production;  so,  naturally,  we  took  it  up 
with  the  contractors,  going  on  the  assumption  that  a  man  who  was 
plugging  on  three  or  four  thousand  garments  a  week  could,  if  he 
would  speed  up,  make  six  thousand.  That  was  our  idea,  and  not  to 
influence  the  contractor  one  way  or  the  other  to  acquire  special  facili- 
ties, such  as  machinery  and  equipment. 

"Q.  You  gave  no  instructions  to  him  to  buy  any  machinery  or 
purchase  any  materials,  such  as  laces  and  eyelets? 
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"  A.  Absolutely  none.    *     *    * 

"  Q.  Do  you  loiow  whether  claimant  bid  on  those  woolen  trousers 
or  not  ? 

"  A.  I  do.  Around  the  11th  or  12th  of  September,  1918,  he  sent  a 
sealed  bid  to  New  York  on  woplen  trousers  [referring  to  contract 
2228-B,  for  100,000  woolen  trousers]. 

"  Q.  And  he  was  not  called  upon  unexpectedly  to  make  the  bid  bn 
trousers? 

"  A.  I  do  not  see  how  he  could  call  it  unexpected,  when  he  was  not 
through  with  his  contract  on  cotton  breeches  yet."  (Transcript, 
pp.  62,  63,  64.) 

5.  The  changes  in  petitioner's  buildings,  which  involved  additional 
expense  in  the  manufacture  of  these  goods,  were  required  by  the  In- 
spector for  Administration  of  Labor  Standards  of  the  War  Depart- 
ment, in  the  enforcement  of  clause  1-E,  contained  in  each  of  the  con- 
tracts above  referred  to,  namely : 

"  Compliance  with  State  lai>or  laws, — ^All  work  done  in  the  per- 
formance of  this  agreement  shall  be  done  in  full  compliance  with 
all  of  the  laws  relating  to  conditions  of  labor,  places  of  labor,  hours 
and  compensation  of  labor,  in  effect  in  the  State  where  said  work, 
or  any  part  thereof,  shall  be  performed.  Failure  of  the  contractor 
to  comply  with  sucn  laws  shall  entitle  the  Government,  at  its  op- 
tion, to  cancel  this  agreement." 

Petitioner  was  asked  to  install  in  its  factory  only  such  precaution- 
ary facilities  as  would  make  the  building,  where  this  contract  was 
being  performed,  reasonably  safe  for  life  and  property  while  peti- 
tioner was  operating  on  Government-owned  material.  It  was  re- 
quired merely  to  provide  from  the  third  floor  of  said  building,  a 
4-foot  fire  escape;  the  removal  of  a  shaft,  then  boxed  on  the  north 
wing  of  the  building,  was  requested  and  it  was  directed  that  same 
be  carried  beneath  the  floor  of  said  wing;  all  barrels  of  oil  were 
supplanted  with  safety  cans;  the  purchase  of  metal  containers  with 
covers  for  holding  deposits  of  waste  paper  and  sweepings  was  in- 
sisted upon,  and  hand-rails  on  both  sides  of  the  stairs  were  erected 
pursuant  to  instructions.  After  these  improvements  were  made  Mr. 
William  J.  McKeever,  the  State  building  inspector,  of  Boston,  Mass., 
reported,  on  April  4,  1918,  to  the  War  Department  as  follows: 

"  I  found  the  conditions  of  the  factory  to  be  much  more  satisfac- 
tory than  at  the  time  of  my  last  inspection,  and  feel  that  the  Torrey- 
Epstein  Co.  appreciate  the  improved  conditions  fully  as  much  as 
we  do." 

6.  The  claim  under  Contract  No.  349-3  is  asserted  because  there 
is  contained  therein  this  clause: 

"  That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  under  this  contract  the 
contractor  shall  use  best  efforts  to  avoid  all  possible  waste.  Foi 
the  additional  work  and  special  care  so  involved  the  contractor 
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shall  be  paid,  as  separate  compensation  and  premium,  an  amount 
equal  to  20  per  cent  of  the  net  cost  price  of  such  Government-owned 
textile  materials  to  the  extent  of  the  saving  in  uncut  yardage  in 
the  piece  (piece  goods)  on  comparing  the  quantities  actually  used 
in  the  cutting  with  the  allowances  for  the  purposes  listed  in  the 
accompanying  schedules — the  material  of  the  yardage  so  saved  to 
remain  the  property  of  the  United  States.  There  shall  not^  how- 
ever y  he  any  skimpincf  whatever  in  the  cutting  for  the  garments j 
etc,^  and  in  the  event  of  the  violation  of  this  condition  no  compen- 
sation shall  be  made  for  the  saving  in  yardage  resulting  from  the 
lays  of  such  skimped  cutting ^  and  the  Government  shall  also  have 
tfie  election  of  annulling  the  contract  for  such  cause.^'* 

In  the  settlement  made  with  petitioner  under  this  contract  the 

sum  of  money  demanded,  namely,  $628.30,  as  a  premium  or  bonus 

for  attempting  to  save  yardage  in  the  performance  thereof,  was 
withheld. 

By  the  terms  of  the  contract  the  Government  held  the  petitioner 
responsible  for  any  loss  of  or  damage  to  any  of  the  materials  fur- 
nished by  the  Quartermaster's  Department,  from  any  cause  whatso- 
ever while  in  its  possession,  and  the  Government  had  the  right  to 
inspect  and  reject  articles  or  workmanship  not  conforming  to  require- 
ments.   Paragraph  1  of  the  contract  reads  as  follows : 

"  The  materials  are  to  be  received  by  contractor  f .  o.  b.  Stoughton, 
Mass.,  and  the  finished  breeches  delivered  at  the  Boston  depot  of  the 
Quartermaster  Corps,  Cambridge,  Mass.,  without  expense  to  the 
United  States  for  packing  or  transportation.  Contractor  will  be 
liable  for  any  loss  of  or  damage  to  any  materials  furnished  by 
Quartermaster  Corps,  from  any  cause  whatsoever  while  in  its  posses- 
sion.** 

Paragraph  2  of  the  contract  reads  as  follows : 

"  The  United  States  shall  have  the  right  at  anv  time  to  inspect,  in 
the  manner  deemed  necessary,  by  duly  authorized  officer  or  agent,  the 
articles  in  process  of  manuiacture  and  to  reject  any  materials  or 
workmanship  not  conforming  to  requirements;  the  action  of  such 
inspector  to  be  in  an  advisory  capacity  only,  the  final  inspection  to  be 
made  at  the  place  where  delivery  is  required." 

7.  Mr.  Torrey,  president  of  petitioner,  was  questioned  on  the  hear- 
ing as  to  the  additional  work  and  additional  expense  involved  in  the 
cutting  of  textile  materials  under  this  contract  and  he  testified  as 
follows : 

"  Q.  What  cost  were  you  put  to  in  order  to  save  any  yardage  on  the 
contracts? 

"  A.  Having  to  hire  a  good  deal  better  men  and  a  good  deal  better 
cutters.   Havmg  a  good  deal  longer  table  to  cut  on. 

"  Q.  Were  you  changing  the  standard  of  your  workmanship  subse- 
quent to  the  completion  of  contract  No.  642,  dated  September  14^ 
1917,  and  contract  No.  903,  dated  October  4, 1919? 
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"  A.  No ;  we  did  not  change.  We  simply  kept  on  being  careful  as 
we  were  from  the  start.     *     *     * 

"  Q.  What  different  precautions  did  you  take  for  performing  the 
work  under  contract  No.  349-B  from  those  which  you  adopt^  in 
performing  your  work  under  contracts  No.  642  and  No.  903? 

"  A.  I  do  not  think  we  adopted  anything  different;  we  were  simply 
careful  all  the  way  through."    (Transcript,  pp.  31,  32,  33.) 

8.  The  bonus  clause  which  appears  in  contract  No.  349-B,  under 
the  terms  of  which  an  attempt  was  made  to  award  to  petitioner  a 
premium  for  the  saving  of  Government-owned  materials,  was  not 
embodied  in  contracts  No.  1138-B,  2228-B,  5464-B,  and  6964-B. 

9.  Except  as  above  indicated,  the  Government  has  made  to  peti- 
tioner payments  in  full  under  the  terms  of  all  contracts  mentioned, 
except  No.  349-B.  As  the  claim  for  bonus,  under  the  contract  last 
mentioned  involves  merely  the  consideration  of  a  question  of  law,  it 
will  be  treated  as  such  in  the  views  hereinafter  expressed. 

DECISION. 

1.  The  statute  of  March  2,  1919,  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  is  explicit  in  its  terms.  Its  language  is,  in 
part,  as  follows: 

"That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement  express  or  implied  upon  a 
fair  and  equitable  basis  *  *  *  that  has  been  entered  into  in  good 
faith  *  *  *  by  any  officer  or  agent  acting  under  his  authority  or 
instruction  *  *  *  for  the  production,  manufacture,  sale,  acquisi- 
tion, or  control  of  equipment,  materials,  or  supplies,  or  for  services, 
or  for  facilities  *  *  *  when  such  agi*eement  has  been  performed 
in  whole  or  in  part,  or  expenditures  have  been  made,  or  obligations 
incurred  upon  trie  faith  of  the  same     *     *     *     " 

This  statute  was  adopted  by  the  Congress  to  protect  as  against 
loss  any  contractor  who,  at  the  request  of  the  Government,  made  ex- 
penditures or  incurred  obligations  for  specific  objects,  which  the 
Government  desired  to  realize,  without  the  formality  of  agreement 
duly  executed  in  accordance  with  the  prescribed  forms  of  law,  the 
consummation  of  which  agi'eement  failed  only  because  of  the  inter- 
vention of  the  armistice.  In  other  words,  payment  of  claims  here- 
under is  authorized  if  the  acts  of  both  parties  in  the  premises  con- 
templated legal  relations  and  the  consequences  flowing  from  them. 

2.  The  basis  of  petitioner's  claim  for  the  most  part,  however,  is 
that  having  expended  money  in  the  installation  of  equipment  and 
facilities  to  enable  it  to  carry  out  duly-executed  contracts  awarded 
by  the  Government  to  it,  which  it  admits  it  insisted  upon  obtaining, 
it  should  now  be  reimbursed  because  the  Government  did  not  require 
its  services  subsequent  to  November  12,  1918.  The  contention  of 
petitioner,  in  the  words  of  its  president,  is  quoted : 
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"  I  have  worked  on  Government  work  for  very  nearly  two  years. 
I  have  lost  money  and  I  have  tried  to  do  as  well  for  the  Government 
as  I  possibly  could.  In  view  of  the  fact  that  I  purchased  machinery 
for  the  purpose  of  manufacturing  the  goods,  I  feel  that  the  Govern- 
ment should  either  take  the  machinery  off  my  hands  or  pay  me  for 
it.  I  have  (however)  done  a  great  deal  of  business  for  tlie  Quarter- 
master's Corps  in  which  I  have  used  this  machinery."  (Transcript, 
pp.  8,  9,  10.) 

No  attempt  is  made  to  show  us  that  the  Government  agreed  to 
finance  petitioner's  activities.  There  is  not  a  word  alleged  in  the 
petition,  and  there  was  not  one  spoken  at  the  hearing,  to  substan- 
tiate a  claim  based  on  a  contract  express  or  implied  that  the  Gov- 
ernment assumed  any  obligations  for  the  result  of  this  business  ven- 
ture. The  testimony  of  Government  officers  on  the  subject  matter 
and  surroundings  of  petitioner's  transactions  preponderates  greatly 
against  the  evidence  submitted  to  sustain  the  main  items  of  these 
claims.  We  ai-e  convinced  that  thev  are  without  merit.  It  is  the 
essence  of  a  contract,  as  a  legal  conception,  that  it  shall  contemplate 
and  create  an  enforceable  right.  Without  agreement  there  can  not 
be  a  contract,  and  without  a  meeting  of  the  minds,  in  a  common  in- 
tention, there  can  not  be  an  agreement.  No  agreement  of  any  kind 
whatsoever,  within  the  purview  of  the  act  of  March  2,  1919,  existed 
between  petitioner  and  the  Government.  The  sense  of  these  trans- 
actions, in  so  far  as  it  relates  to  expenditures  made  and  obligations 
incurred  thereunder,  must  be  derived  from  the  interests  and  rela- 
tions of  the  parties.  Light  is  thrown  upon  the  plain  meaning  of  pe- 
titioner s  engagements  by  its  conduct,  and  that  of  the  Government, 
in  the  execution  of  this  work.  And  petitioner  can  not  be  heard  now 
to  urge  that  the  pecuniary  result  which  its  contracts  have  produced 
has  not  come  up  to  its  expectations,  {Shnpson  v.  U.  aS.,  172  IJ.  S.  372.) 

3.  It  appears  that,  in  its  earlier  contracts,  petitioner,  like  many 
other  manufacturers,  secured,  during  the  war,  agreements  from  the 
Quartermaster  Department,  under  the  terms  of  which  it  was  allowed 
a  bonus,  so  called,  for  attempting  to  save  Government-owned  ma- 
terial in  the  manufacture  of  Army  clothing.  Under  contracts  No. 
642  and  No.  903  it  was  actually  paid  such  a  bonus  and  it  now  in- 
sists that  a  similar  premium  be  given  to  it  under  contracts  Nos. 
349-B,  1138-B,  222a-B,  5464-B,  and  6964-B'  Since  all  of  the  con- 
tracts in  question  were  reduced  to  writing,  no  additional  allowance 
may  be  made  to  petitioner  under  the  provisions  of  any  one  of  them 
except  strictly  in  accordance  with  its  terms;  and,  should  it  appear 
by  the  terms  of  any  one  of  these  contracts  that  additional  allowance 
was  unlawfully  sanctioned,  no  recovery  thereof  may  be  had.  The 
question  to  be  decided,  therefore,  is,  Was  the  provision  for  a  bonus 
in  contract  No.  349-B  binding  upon  the  Government. 
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The  Board  was  required  to  pass  upon  this  question  in  the  claim 
filed  by  Heidelberg,  \\'olff  &  Co.,  Case  No.  30.     It  wrote  then  as 

follows : 

"  With  reference  to  whether  or  'not  claimant  is  entitled  to  20  per 
cent  of  the  saving  made  on  contract  No.  2277,  the  foregoing  clause 
raises  the  following  questions : 

"(a)  Is  the  clause  such  a  distinct  and  independent  undertaking  as 
renders  it  severable  from  the  other  terms  and  conditions  of  the  con- 
tract? 

"(&)  If  it  is  s<f  distinct  and  independent  as  to  be  severable  from 
the  other  terms  and  conditions  of  the  contract,  was  there  any  con- 
sideration moving  to  the  Government  in  return  for  the  additional 
premium  fixed  by  the  terms  of  the  clause  to  be  paid  the  contractor? 

"  Whether  a  contract  is  entire  or  severable,  is  a  question  of  con- 
struction. 

'  "  *  *  *  The  question  of  whether  a  contract  is  entire  or  is  to  be 
regarded  as  separable  is  a  question  of  construction.  A  contract  is 
entire  when  its  terms,  nature,  and  purpose  show  that  it  is  contem- 
plated and  intended  that  each  of  its  parts,  material  provisions,  and 
considerations  are  common  each  to  the  other,  and  interdependent. 
A  divisible  and  severable  contract  is  one  which  from  its  nature  and 
purpose  is  susceptible  of  division  and  apportionment,  and  has  two  or 
more  parts  in  respect  to  matters  and  things  embraced  by  it,  and  not 
necessarily  dependent  on  each  other,  and  the  pai'ties  do  not  intend 
that  they  shall  be.  The  fact  that  the  contract  is  embraced  in  one 
instrument  does  not  make  it  indivisible."  (2  Elliott  on  Contracts,  sec. 
1548.  See  also  6  R.  C.  L.  Co^tracts,  sec.  246;  13  C.  J.  561,  563,  sees. 
629,  696;  1  Elliott  on  Contracts,  sec.  249.) 

"  Generally  when  the  part  to  be  performed  consists  of  several  dis- 
tinct items,  and  the  price  to  be  paid  is  apportioned  to  each  item 
according  to  its  value,  and  not  as  a  part  of  a  Iwmp  sum^  the  contract 
is  considered  as  severable."     (2  Elliott,  sec.  1544.) 

"An  agreement  to  do  several  things  at  several  times  is  to  be  re- 
garded as  divisible,  but  it  is  very  difficult  to  lay  down  a  rule  which 
will  apply  to  all  cases,  and  consequently  each  case  must  depend 
largely  on  the  terms  of  the  contract  involved."     (13  C.  J.  561.) 

"A  test  of  severability  which  has  generally  been  applied  is  to  the 
effect  that  if  the  consideration  is  single,  the  contract  is  entire,  but 
if  the  consideration  is  either  expressly  or  by  necessary  implication 
apportioned,  the  contract  will  be  regarded  as  severable."  (13  C.  J. 
563.  citing  Alabama,  Arkansas,  California,  Florida,  Illinois,  Iowa, 
Maryland,  Michigan,  Minnesota,  Montana,  Nebraska,  New  Hamp- 
shire, New  Jersey,  North  Carolina,  Pennsylvania,  Vermont,  and  New 
York  cases.) 

"  Whether  the  promises  in  a  contract  are  severable  depends  largely 
upon  whether  the  parties  have  apportioned  the  consideration  on  the 
one  side  to  the  definite  consideration  on  the  other.  If  the  considera- 
tion is  apportioned  so  that  for  each  covenant  there  is  a  corresponding 
consideration,  the  contract  is  severable.  Where,  on  the  other  hand, 
the  failure  of  a  part  would  defeat  material  objects  of  a  contract,  and 
would  have  effected  it  had  such  failure  been  anticipated  the  contract 
is  entire. 
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"  As  to  whether  or  not  a  contract  is  severable  or  entire,  the  single- 
ness or  apportionabUity  of  the  consideration  avpears  however  to  he 
the  principal  teat.  If  the  consideration  is  single,  the  contract  is  en- 
tire; but  if  the  consideration  is  expressly  or  by  necessary  implication 
apportioned,  the  contract  is  severable.'  (6  K  C.  L.  Contracts,  sec. 
246;13C.  J.  563,) 

"In  Packard  v.  Bird  (S.  C.  1906;  6  L.  R.  A.,  N.  S.,  547)  plaintiff 
sought  to  recover  $140  as  the  price  of  shoes  sold  defendant.  Defend- 
ant set  up  a  counterclaim  growing  out*  of  alleged  damage  done  him 
occasioned  by  plaintiff's  breach  of  the  contract  under  which  the  goods 
were  bought;  defendant  pleading  that  plaintiff  had  by  same  oral 
contract,  in  consideration  of  defendant's  purchasing  said  shoes,  prom- 
ised to  allow  defendant  the  exclusive  privilege  of  selling  the  shoes  in 
a  certain  territory.  As  all  these  provisions  were  shown  to  have  been 
embraced  in  the  one  oral  agreement,  and  as  the  provision  giving  ex- 
clusive right  of  sale  was  one  considered  to  be  in  restraint  of  trade, 
and  consequently,  because  of  its  illegality,  would  have  defeated  the 
action  of  the  plaintiff,  if  the  contract  was  entire^  the  question  for  de- 
cision was  whether  it  was  an  entire  or  a  severable  contract.  '  If  en- 
tire, the  action  for  the  price  of  shoes  would  have  been  defeated.  If 
severable,  the  action  for  the  price  of  shoes  could  have  been  main- 
tained, because  the  illegal  part  of  the  contract  could  have  been  sepa- 
rated from  the  legal  part  of  same. 

"  The  court  held  the  contract  to  be  severable,  and  said,  quoting  with 
full  approval  from  the  text  of  American  «nd  English  Encyclopaedia 
of  Law,  which  text  in  turn  was  quoted. from  a  North  Carolina  case: 

"  A  severable  contract  is  one  in  its  nature  and  purpose  susceptible 
of  division  and  apportionment  into  two  or  more  parts  in  respect  to 
matters  and  things  contemplated  and  embraced  by  it,  not  necessarily 
dependent  upon  each  other,  nor  intended  by  the  parties  that  it 
should  be." 

and  further  the  court  said : 

"  Where  the  consideration  or  promise  is  single,  there  is  no  difficulty 
in  pronouncing  the  contract  indivisible  and  in  declaring  the  whole 
void  if  there  be  illegality  in  the  consideration  or  promise.  But  treat- 
ing the  agreement  in  this  case  as  one  az/reement^  neither  the  promise 
nor  consideration  is  single.  The  plaintiff  agreed:  (1)  To  sell  and 
deliver  to  defendant  a  particular  bill  of  shoes  at  certain  prices;  (2) 
to  refrain  from  selling  plaintiff's  line  of  goods  to  anyone  else  in 
Greenville,  South  Carolina,  as  long  as  defendant  would  buy  and 
handle  same.  And  defendant  agreed:  (1)  to  pay  for  the  particular 
bill  of  shoes  sold  and  delivered  at  the  price  named,  when  due,  and 
(2)  to  handle  the  plaintiff's  line  of  shoes  in  his  business  at  Green- 
ville, South  Carolina,  and  buy  his  shoes  in  this  line  from  plaintiff 
from  time  to  time  as  needed.  We  think  that  the  contract  sought  to 
be  enforced  in  this  case  is  severable  from  the  legal  contract^  {Pack- 
ard V.  Bird,  6  L.  E.  A.,  N.  S.,  547;  1  L.  E.  A.  826,  notes.) 


554  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

"  A  lengthy  and  illuminating  discussion  of  the  principle  of  the  sev- 
erability of  a  contract  is  contained  in  the  case  of  GUhnore  <&  Co,  v. 
ir.  B.  Samuels  <&  Co,  (21  Ann.  Cas.  611).  The  contract  under  con- 
sideration in  that  case  was  a  written  one  which  provided  that  plain- 
tiff, a  broker,  should  sell  whisky  for  the  defendant,  a  distiller, 
receiving  therefor  a  certain  amount  per  gallon  as  commission;  it 
provided  further  that  plaintiff  could  sell  the  distillery  and  certain 
real  estate  upon  which  it  was  situated  to  any  purchaser  of  the 
whiskey,  and  in  the  event  of  such  sale  of  the  distillery  the  plaintiff 
would  receive  commission  based  on  a  certain  amount  per  gallon 
for  the  whiskey  sold  and  an  additional  amount  of  5  per  cent  of  the 
purchase  price  of  the  distillery. 

Plaintiff  sold  a  certain  number  of  gallons  of  whiskey  and  then 
sought  to  exercise  his  option  of  selling  the  distillery  itself  to  the 
purchaser  of  the  whiskey.  The  defendant  declining  to  make  deed 
of  the  distillery  a  suit  for  specific  performance  was  brought  by 
plaintiff,  which  suit  was  defeated  on  the  grounds  that  the  instru- 
ment containing  the  option  was  not  executed  by  an  officer  of  the 
defendant  corporation  duly  authorized  to  make  sale  of  real  estate. 
Plaintiff  then  filed  suit  for  commission  due  him  for  whiskey  sold 
under  the  same  written  agreement.  Defense  to  this  suit  was  made 
on  the  same  grounds  as  those  in  the  suit  for  specific  performance, 
but  the  court,  on  appeal,  held  the  plaintiff  could  recover,  because 
that  portion  of  the  contract  providing  his  compensation  for  the 
sale  of  whiskey  was  severable  from  that  portion  of  the  contract  pro- 
viding his  compensation  for  the  sale  of  the  distillery  and  real  estate. 
The  court  said : 

"  We  have,  then,  a  contract  a  part  of  w^hich  is  authorized  by  the 
board  of  directors  and  which,  therefore,  the  president  had  a  right 
to  execute,  and  a  part  of  which,  as  stated,  he  had  no  right  to  exe- 
cute. Are  these  so  connected  and  interwoven  that  they  must  be 
treated  as  a  whole  or  may  this  contract  be  separated  into  its 
component  parts  and  such  as  we  authorized  carried  into  effect? 
It  is  not  always  an  easy  matter  to  determine  just  what  contracts 
are  severable  and  what  are  not.  Text  writers  and  authorities 
agree  that  in  determining  whether  the  contract  shall  be  treated  as 
severable  or  as  an  entirety  the  intention  of  the  parties  will  control, 
and  these  intentions  must  be  determined  by  a  fair  construction  of 
the  terms  and  provisions  of  the  contract  itself. 

"In  determming  whether  the  contract  is  entirely  severable  the 
intention  of  the  parties  is  paramount,  and  if  this  intention  is  clearly 
exprCvSsed  no  question  can  arise  as  to  which  class  of  contract  it  is. 
This  intention  is,  however,  often  not  clearly  expressed  as  the  parties 
have,  generally,  no  clear  idea  whether  the  contract  is  entire  or  sever- 
able. The  intention  of  the  parties  must,  therefore,  be  deduced  from 
the  language  used  and  the  application  of  the  ordinary  rules  of  con- 
struction. Accordingly,  the  test  generally  relied  upon,  where  the 
question  of  illegality  or  one  covenant  arises,  is  whether  the  parties 
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have  apportioned  the  consideration  on  the  one  side  to  the  different 
covenants  on  the  other,  one  of  which  covenants  is  illegal.  If  the 
consideration  is  apportioned  so  that  for  each  covenant  there  is  a 
corresponding  consideration,  the  contract  is  severable,  and  illegality 
of  one  covenant  does  not  make  the  rest  unenforceable.  If,  on  the 
other  hand,  the  consideration  is  not  apportioned  and  the  same  con- 
sideration supports  a  legal  and  illegal  covenant,  the  contract  is 
entire  and  is  already  unenforceable.  In  determining  questions  of 
performance,  the  fact  that  several  covenants  are  each  supported  by 
a  distinct  consideration^  which  consideration  is  thus  separately  ap- 
portioned^ is  often  enough  to  show  that  the  covenants  are  severable. 
If  the  part  to  be  performed  by  one  party  consists  of  several  distinct 
and  separate  items^  the  price  to  be  paid  by  the  other  is  apportioned 
to  ea€h  item  to  be  performed  or  is  left  to  be  implied  by  taw,  such  a 
contract  will  g&nerally  be  held  to  be  severable.  And  the  same  rule 
holds  where  the  price  to  be  paid  is  clearly  and  distinctly  apportioned 
to  different  parts  of  what  is  to  be  performed,  although  the  latter  is 
in  its  nature  single  and  entire. 

"Appljting  this  general  principle  to  the  contract  under  considera- 
tion, we  then  find  as  the  sale  of  the  whiskey  was  in  no  wise  made  de- 
pendent upon  the  sale  of  the  real  estate,  it  seems  very  clear  that  the 
parties  when  entering  into  this  contract  had  no  intention  that  the 
plaintiff's  compensation  for  the  sale  of  the  whiskey  would  be  made 
in  any  wise  to  depend  upon  his  ultimate  sale  of  the  real  estate.  We 
think  the  contract  is  a  severable  contract,  and  that  portion  thereof 
which  the  plaintiff  company  was  authoriz^d  to  make  (compensation 
for  sale  of  whiskey)  should  be  carried  out  and  complied  with  by  the 
defendant."  (GiUmore  (&  Co,  v.  W,  B,  Samuels  di  Co,,  12  Ann. 
Cas.  611  (Ky.  1909) ;  Notes:  1  L.  R.  A.  826;  Northeastern  Rep.  306.) 

"In  Central  New  York  Tel  <&  Tel.  Co.  v.  Averell  (32  L.  R.  A., 
N.  S.,  494;  N.  Y.  Court  of  Appeals,  1910)  plaintiff  had  installed  a 
telephone  system  in  the  hotel  of  defendant  under  an  agreement  con- 
taining the  ordinary  privilege  for  the  rendition  of  telephone  service 
and  containing  a  further  provision  that  defendant  was  not  to  place 
in  his  hotel  any  other  telephone  service.  On  suit  by  plaintiff  to 
enjoin  defendant  from  taking  the  telephone  system  out  of  the  hotel 
and  installing  another  system,  it  was  decided  that  plaintiff  could 
enjoin  the.  taking  out  of  its  telephone  system^  but*could  not  enjoin 
the  putting  in  of  another  telephone  system;  the  decision  being  based 
on  the  ground  that  the  contract  was  a  severable  one,  for  the  reason 
that,  while  part  of  the  contract,  which  was  the  agreement  not  to  put 
into  the  hotel  another  telephone  system,  could  not  be  enforced  be- 
cause illegal,  yet,  nevertheless,  the  part  which  provided  for  the  re- 
tention of  plaintiff's  telephone  could  be  enforced  because  it  was  legal 
and  severable  from  the  illegal  part  of  the  contract.  The  following 
is  quoted  from  the  opinion  of  the  court : 

"  Having  reached  the  conclusion  that  the  exclusive  clause  of  the 
contract  in  controversy  is  void,  we  are  brought  to  the  question 
whether  its  invalidity  necessarily  avoids  the  whole  contracts.  I 
think  that  it  does  not.    The  rule  applicaj^le  to  the  solution  of  this 
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question  was  admirably  stated  by  Mr.  Justice  Willes.  He  s«fld,  *  The 
general  rule  is  that  where  you  can  not  sever  the  illegal  from  the 
legal  part  of  a  covenant,  the  contract  is  altogether  void,  but  where 
vou  can  sever  them  you  may  reject  the  bad  part  and  retain  the 
good.'  In  Oregon  v.  Winsor  (20  AVall.  64,  22  L..  ed.  315)  Chitty's 
statement  of  the  rule  applicable  to  the  divisibility  of  contracts  is 
quoted  with  approval  as  follows:  'That  agreements  in  restraint  of 
trade,  whether  under  seal  or  not,  are  divisible,  and  accordingly  it 
has  been  held  that  when  such  an  agreement  contains  a  stipulation 
which  is  capable  of  being  construed  divisibly  and  one  part  thereof 
is  void,  as  being  in  restraint  of  trade,  whilst  the  other  is  not,  the 
court  will  give  effect  to  the  latter  and  will  not  hold  the  agreement 
to  be  void  altogether.'  It  does  not  seem  necessary  to  specify  numer- 
ous other  authorities  which  might  be  cited  to. sustain  the. severance 
of  the  illegal  part  of  this  contract  from  the  portions  which  are 
legal."  {Central  N.  Y.  Tel  <&  Tel.  v.  Averill,  32  L.  R.  A.,  N.  S.,  494; 
N.  Y.  Court  of  Appeals,  1910.) 

"  The  above  case  reverses  on  other  grounds  than  above  j)rinciples 
the  same  case  cited  heretofore  in  110  N.  Y.  Supp.  273. 

"  The  foregoing  excerpts  are  from  but  a  few  of  the  numerous  cases 
applying  the  general  and  well-established  rule  as  to  what  coristitutes 
a  severable,  as  distinguished  from  an  entire,  contract  and  are  quoted 
merely  because  they  set  forth  clear  expositions  of  such  rule.  The 
rule  is  firmly  established  and  the  difficulty  lies,  not  in  ascertaining 
what  it  is,  but  in  applying  it  to  the  facts  of  each  particular  case. 
As  stated  in  13  C.  J.  562,  "it  is  very  difficult  to  lay  down  a  rule 
which  will  apply  to  all  cases  and  consequently  each  case  must  de- 
pend very  largely  on  the  terms  of  the  particular  contract  involved." 

"With  these  principles  and  decisions  in. mind,  let  us  examine  the 
bonus  clause  set  out  above  with  a  view  to  determine  whether  it  is 
severable  from  the  other  portions  of  the  aforesaid  contract  No.  2277. 
,  The  contract  provided  one  consideration  for  the  manufacture  of  the 
goods  and  another  consideration  for  the  bonus  clause.  Here  there  is 
a  clear  attempt  on  the  part  of  the  contract  to  differentiate  between  the 
consideration  moving  to  the  contract  for  the  manufacture  of  the 
goods  and  the  consideration  moving  to  the  contractor  for  the  duty 
laid  upon  him  by  the  bonus  clause.  But,  as  has  been  clearly  shown 
^bove,  the  provisions  of  the  bonus  clause  do  not  lay  any  higher  obliga- 
tion or  duty  on  the  contractor  than  is  laid  in  the  common  law  by  the 
establishment  of  the  relation  of  bailment  for  work  to  be  done ;  or  than 
is  laid  by  the  other  provisions  of  contract  No.  2277.  The  evident  pur- 
pose and  scheme  of  the  clause  is,  therefore,  not  to  secure  a  greater 
degree  of  care  from  the  contractors  than  that  established  by  the  rela- 
tion of  bailee  to  bailor,  but  simply  to  increase  the  contractor's  com- 
pensation. The  provision  of  the  clause  is  that  the  contractor  shall 
have  as  separate  compensation  and  premium  an  amount  equal  to  20 
per  cent  of  the  net  cost  price  of  the  Government-owned  materials 
saved  by  the  contractor.    As  the  contract  endeavored  to  separate  and 
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-distinguish  between  the  duty  imposed  by  the  bonus  clause  and  the 
duty  imposed  by  the  other  provisions  of  the  contract,  and  as  the  bonus 
•clause  purports  to  pay  to  the  contractor  separate  compensation  and 
premium  for  the  imposition  of  this  alleged  additional  obligation,  we 
are  compelled  to  hold  that  the  bonus  clause  is  a  severable  and  dis- 
tinguishable contract.  But  as  the  duty  laid  down  by  the  bonus  clause 
is  not  an  additional  burden,  as  the  degree  of  care  was  not  raised 
thereby,  there  could  be  no  saving  effected  thereby  and  no  considera- 
tion moved  to  the  Government  for  its  promise  of  separate  compensa- 
tion and  premium  in  said  clause,  and  therefore,  the  promise  is  not 
binding  upon  the  Government." 

4.  If  we  are  right  in  the  conclusions  we  have  expressed,  as  above 
indicated,  it  follows  that  petitioner  is  not  only  not  entitled  to  recover 
the  premium  under  and  by  virtue  of  the  bonus  clause  mentioned  in 
contract  No.  349-B,  but  a  duty  is  imposed  upon  the  Government  to 
recover  of  petitioner  such  allowances  as  were  unlawfully  made  to  it, 
in  the  performance  of  contracts  No.  642  and  No.  908.  Since  there  was 
not  embodied  in  any  of  the  other  contracts  imder  which  claim  for 
bonus  is  made  any  clause  with  reference  thereto,  such  claim,  in  each 
instance,  is  rejected  as  being  without  merit. 

5.  For  the  reasons  above  stated  the  relief  sought  for,  in  each  of  the 
petitions  submitted,  is  denied. 

Col.  Garrett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut. 
►Col.  Hamilton,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  1661. 

In  re  XATTEB  OF  GHAHBEK  OF  COXICEKGE,  XONTOOXBBY,  ALA. 

1.  CONTBACT,  INTEBFBETATION  OF. — Under  a  contract  of  lease  providing 
that  the  lessor  should  construct  a  railroad  siding  on  the  property 
leased,  the  same  to  be  located  "as  designated  by  lessee,  to  be  3,600 
feet  long,  connected  to  the  railroad  right  of  way,"  which  was  required 
to  be  ready  at  a  specified  time,  the  siding  was  to  be  on  the  leased 
premises  and  located  as  designated  by  the  lessee,  and  does  not  include 
the  construction  of  a  spur  track  leading  from  the  main  line  of  railway 
across  intervening  property  to  that  which  was  leased,  but  must  be  inter- 
preted to  mean  that  the  siding  which  was  to  be  built  was  one  to  be 
built  upon  the  premises  and  connected  with  the  spur  track  which  both 
parties  understood  at  the  time  the  lease  was  made  was  to  be  built  by 
the  railroad  company.  And  where  it  appears  that  the  Government  eng^i- 
neer  in  charge  of  the  work  after  the  spur  track  had  been  built,  located 
and  designated  as  a  "  siding  "  1,423.4  feet  in  length  on  the  leased  prem- 
ises, adjacent  to  and  connected  with  the  spur  track,  which  siding  was 
evidently  all  the  siding  deemed  by  the  engineer  as  necessary,  and  no 
other  siding  was  ever  located  or  designated  by  the  Government  agents, 
unless  and  until  other  sidings  are  located  and  designated  by  the  Govern- 
ment agents  on  the  premises  leased  and  within  the  limits  described  in 
the  written  contract,  no  duty  arises  on  the  part  of  the  lessor  to  con- 
struct the  same.  The  only  liability  resting  upon  the  lessor  so  far  as 
the  Government  is  concerned  is  for  the  reasonable  and  Just  cost  of  the 
construction  of  the  1,423.4  feet  of  siding  constructed  upon  the  leased 
premises  pursuant  to  the  direction  of  the  Government  agents  in  accord- 
ance with  the  terms  of  the  written  contract. 

8.  CONTBACT,  INTEBFBETATION  OF-— IMFLIED  AGBEEMENT,  WHAT  CON- 
STITUTES.— Where  claimant  on  the  demand  of  Government  agents,  en- 
tered into  a  contract  with  a  railroad  company  for  the  construction  of 
certain  railway  trackage,  part  of  which  it  was  not  obligated  to  con- 
struct under  the  terms  of  its  contract  with  the  Government,  and  whioh 
work  was  guaranteed  to  the  railroad  company  by  the  Goverment, 
claimant  is  primarily  liable  thereon  to  the  railroad  company  for  all  of 
the  track  constructed  because,  as  between  the  parties,  it  is  a  valid  and 
binding  agreement,  and  the  Government  is  liable  to  the  railroad  com- 
pany on,  its  guarantee.  And  under  the  circumstances  of  the  case  there 
is  an  implied  agreement  on  the  part  of  the  Government  to  reimburse 
claimant  for  the  construction  of  that  portion  which  it  was  not  re- 
quired to  construct  to  the  extent  of  the  reasonable  value  thereof. 

8.  CONTBACT,  TEBMS  NOT  TO  BE  VABIED  BY  FABOL  EVIDENCE— 
XEBGEB,  FBIOB  NEGOTIATIONS  ABE  MEBGED  IN  SUBSEQUENT 
WBITTEN  AGBEEMENT— FABOL  EVIDENCE  NOT  TO  VABY  TEBX8 
OF  WBITTEN  CONTBACT. — The  execution  of  a  contract  in  writing 
supersedes  and  merges  all  the  oral  negotiations  or  stipulations  oon- 
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cerning  its  terms  and  the  subject  matter  which  preceded  or  accompanied 
the  execution  of  the  instrument  in  the  absence  of  accident,  fraud,  or 
mistake  of  fact;  and  in  action  on  the  contract,  any  representations 
made  prior  to  or  contemporaneous  with  the  execution  of  the  written 
contract  is  inadmissible  to  contradict,  change,  or  add  to  the  terms 
plainly  incorporated  in  and  made  a  part  of  the  written  contract. 
4.  COVTBAGT,  WHAT  CONSTITTTTSS— IXPUED  AOBEEXENT,  WHAT  GON- 
STinrTBS — BEOairKSBXEHT,  XEA8TIBE  OF. — ^Where.one  furnishes 
to  the  OoTcmment  something  of  value  which  is  accepted  by  the  OoYcm- 
ment,  he  can  recoTcr  from  the  OoYemment  the  reasonable  value  thereof , 
although  there  is  no  formal  contract  between  the  parties  relative  to 
the  same.  So  where  a  claimant  constructs  certain  railroad  trackage 
which  it  is  under  no  contractual  obligation  to  the  Oovemment  to  fur- 
nish, which  is  accepted  and  used  by  the  Oovernment,  claimant  is 
entitled  to  reimbursement  for  the  material  and  labor  employed  therein, 
upon  payment  of  which  the  Oovemment  will  be  subrogated  to  any  and 
all  rights  which  claimant  may  have  with  respect  to  the  removal  and 
use  of  any  material  used  in  the  construction  of  such  trackage. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  the  28th  day  of  November,  1917,  by  a  validly  executed 
written  contract,  the  Chamber  of  Commerce,  Montgomery,  Ala.', 
leased  to  the  United  States  a  tract  of  800  acres  of  land,  situated  about 
17  miles  from  the  city  of  Montgomery  and  near  the  main  line  of  the 
Central  of  Georgia  Railroad,  which  land  was  to  be  used  by  the  Gov- 
ernment as  an  aviation  training  camp.  This  tract  of  land  is  now 
known  as  "  Taylor  Field."  The  chamber  of  commerce  did  not  own 
the  land,  but  after  the  execution  of  the  lease  secured  from  the  owners 
a  confirmation  of  the  same. 

2.  The  lease  was  for  a  term  beginning  December  1,  1917,  and  end- 
ing June  30,  1918,  for  a  stipulated  rent  of  $1,866.67  for  the  said 
term.  The  lease  provided  for  the  renewal  of  the  same,  by  the  lessee 
giving  written  notice  of  its  intention  to  do  so,  for  the  term  of  one 
year  commencing  July  1,  1918,  and  ending  June  30,  1919,  for  the 
sum  of  $3,200,  and  for  a  like  renewal,  upon  similar  notice,  for  a  like 
rental,  for  the  yearly  term  ending  on  June  30,  1921.  The  United 
States  is  now  occupying  the  said  field  under  a  term  that  expires  on 
the  30th  dav  of  June,  1920. 

3.  By  the  terms  of  the  lease  the  chamber  of  commerce  undertook, 
at  its  own  cost,  to  clear  the  land  of  stumps  and  other  obstructions 
to  its  use  as  an  aviation  training  camp,  to  furnish  water  and  electrical 
current  at  stipulated  charges,  but  without  profit  to  the  chamber  of 
commerce,  and  all  these  agreements  have  been  performed,  and  their 
consideration  is  not  essential  to  a  determination  of  this  case. 
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4.  The  lease,  however,  contains  the  following  provision : 

"  *  *  *  As  a  part  and  further  consideration  of  the  above-speci- 
fied payment  of  rent,  the  lessor  agrees  to  the  following  covenant, 
and,  at  no  expense  to  the  lessee,  to  make  the  following  improve- 
ments and  to  complete  the  same  in  the  manner  and  on  the  dates 
hereafter  specified : 

A.  The  said  lessor  shall  construct  a  railroad  siding  on  the  prop- 
ertv  hereby  leased,  said  siding  to  be  located  as  designated  by  lessee^ 
to  be  3,600  feet  long,  connected  with  railroad  right  of  way,  and  diall 
have  the  same  ready  for  use  on  December  15th,  1917."    *    ♦     ♦ 

5.  At  the  time  the  lease  was  executed  the  provision  above  men- 
tioned was  particularly  discussed  by  Mr.  Jack  Thorington  and  Rep- 
resentative C.  H.  Dent,  of  Alabama,  representing  the  chamber  of 
commerce,  and  Gen.  Saltzman  and  Lieut.  Col.  C.  G.  Edgar  (the 
contracting  officer  in  the  lease),  in  the  office  of  the  latter,  in  the 
city  of  Washington,  and  it  was  then  stated  to  Mr.  Dent  by  CoL 
Edgar,  and  reported  to  Mr.  Thorington  by  Mr.  Dent,  that  the  pro- 
vision with  respect  to  the  construction  of  railroad  trackage  was 
inserted  merely  as  a  formality,  and  that  it  was  customary  for  the 
railroads  to  construct  such  trackage  leading  into  adjacent  camps,  and 
that  the  chamber  of  commerce  would  not  be  called  upon  to  con- 
struct such  trackage,  as  the  railroad  would  be  sufficiently  interested, 
on  account  of  the  freight  business  thereby  acquired,  to  construct 
free  of  charge.  The  lease,  with  the  above  provision  in  it,  was  then 
signed  by  the  chamber  of  commerce,  with  the  understanding  that 
there  would  be  no  liability  on  it  for  the  construction  of  railroad 
tracks. 

6.  Afterwards,  the  railroad  company  declined  to  construct  track- 
age called  for  in  the  lease,  or  any  trackage  to  or  on  Taylor  Field, 
without  payment  therefor,  and  the  chamber  of  commerce,  pursuant 
to  insistent  demands  from  the  Government,  setting  out  the  special 
importance  of  the  work,  in  view  of  the  needs  of  the  Government,, 
entered  into  a  written  contract  with  the  Central  of  Georgia  Rail- 
way Co.,  on  the  12th  day  of  December,  1917,  by  which  it  was  agreed : 

"  *  *  *  that  the  railway  company  will  proceed  with  all  prac- 
ticable dispatch  to  furnish  the  materials  for  and  to  construct  the 
spur  track  required  by  the  United  States  Government  for  an  avia- 
tion field  at  and  near  Pike  Road,  Alabama,  and  that  the  chamber 
of  commerce  will,  on  the  presentation  of  proper  bills,  promptly 
reimburse  the  railway  company  for  the  cost  of  such  portion  of  this 
track  as  shall  be  located  on  property  other  than  the  right  of  way 
or  land  of  the  railway  company." 

7.  On  the  same  date  that  this  contract  was  made  (Dec.  12,  1917)  > 
the  railway  company  declining  to  proceed  with  the  work  without 
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guarantee  as  to  the  payment  thereof,  the  Government  guaranteed  the 
cost  of  the  work  by  a  telegram  as  follows : 

December  12,  1917. 
Wm.  a.  Winburn, 

President^  Central  of  Georgia  R.  R.^ 

Savannah^  Ga. 
Government  aviation  program  seriously  delayed  through  your 
delay  in  constructing  switch  aviation  field,  Pike  Koad,  Alabama. 
Government  will  guarantee  cost  of  construction.    Imperative  your 
work  be  rushed.     Advise  quick. 

Squier, 
By  Edgar, 
Traffic  Branchy  Signal  Corps, 

Charge  to  Construction  Division,  Signal  Corps. 
CSE-AEB 

Thereupon,  the  railroad  company  furnished  the  material  and  con- 
structed a  spur  track  as  follows : 

"  278  feet  on  its  own  right  of  way,  forming  a  curve  from  the  main 
line;  4,201  feet  from  said  curve  on  its  own  right  of  way,  traversing 
the  land  between  the  railroad  and  Taylor  'Field,  and  leading  to 
Taylor  Field;  and  2,061.6  feet  across  Taylor  Field.'' 

And  afterwards,  at  the  special  direction  of  the  Government  engi- 
neer in  charge  of  the  work,  constructed  a  sidetrack  adjacent  to  the 
said  spur,  on  the  leased  premises,  1,423.4  feet  in  length,  and  con- 
nected with  the  said  spur. 

8.  The  total  cost  of  the  construction  of  the  trackage  above  men- 
tioned is  $30,352.47,  made  up  as  follows : 

278  feet  on  railroad  right  of  way  (assumed  by  company) $969.10 

4,201  feet  on  railroad  right  of  way  to  Taylor  Field  over  intervening 

property , 14, 256. 00 

3»061.6  feet  of  the  spur  on  leased  premises 10, 326. 78 

1,423.4  feet  siding  on  leased  premises  adjacent  to  the  spur  track 4, 800. 59 

No  part  of  the  cost  of  construction  of  any  of  this  trackage  has  ever 
been  paid  to  the  railroad  company  either  by  the  chamber  of  com- 
merce or  the  Government,  and  the  Government  has  not  paid  any 
rent  whatever  for  Taylor  Field,  pending  the  settlement  of  the  ques- 
tion as  to  the  liability  of  the  chamber  of  commerce  for  payment  for 
the  said  trackage  or  any  portion  thereof. 

9.  The  indirect  consideration  moving  to  the  chamber  of  commerce 
on  the  execution  of  the  lease  (and  this  was  known  to  the  Govern- 
ment at  the  time  of  its  execution),  although  not  mentioned  therein, 
was  the  commercial  advantage  to  the  city  of  Montgomery  of  having 
located  near  it  an  aviation  training  field,  which  was  to  employ  dur- 
ing the  time  of  the  lease  a  large  number  of  men  who  would  trade  in 
the  city  of  Montgomery,  and  no  other,  or  no  pecuniary,  advantage 
was  intended  to  be  received,  or  was  in  fact  received,  by  the  city  of 
Montgomery  in  pursuance  of  said  lease.    The  things  agreed  to  be 


562  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

done  in  the  lease  by  the  chamber  of  commerce  were  done  without 
pecuniary  profit  to  it,  and  the  lease  was  made  with  the  chamber  of 
commerce  and  afterwards  ratified  by  the  owners  of  the  property  as  a 
convenience  to  the  Government.  Mr.  Jack  Thorington,  in  his  testi- 
mony (p.  18  of  record),  says:     . 

"The  only  advantage  the  chamber  of  commerce  could  have  had, 
or  the  only  consideration  it  could  have  had,  was  the  commercial  ad- 
vantage of  having  situated  near  the  city  a  large  number  of  soldiers 
or  flying  cadets  and  the  possible  trade  that  might  result  in  the  city 
therefrom." 

10.  During  the  use  of  Taylor  Field  as  an  aviation  training  camp, 
there  were  employed  at  that  place  from  1,500  to  2,000  men  (Record, 
p.  18) ;  but  on  or  about  the  1st  day  of  February,  1919,  Taylor  Field 
was  abandoned  as  an  aviation  training  camp,  and  since  that  time  has 
been,  and  will  continue  to  be,  used  merely  as  a  storage  plant  for  air- 
planes, employing  only  about  60  men,  most  of  whom  are  civilians 
living  in  the  conmiunity  and  who  do  not  go  to  the  city  for  trade 
therein  (Record,  p.  19),  so  that  the  indirect  consideration  for  the 
original  lease,  so  far  as  the  chamber  of  commerce  is  concerned,  has 
totally  failed  since  the  1st  day'of  February,  1919. 

DECISION. 

1.  The  above  facts  bring  to  the  attention  of  this  Board,  in  the  view 
here  taken  of  the  case,  two  questions  for  determination : 

(a)  What  is  the  liability  of  the  chamber  of  commerce  under  the 
lease  as  to  the  construction  of  trackage? 

(6)  What  is  the  liability  of  the  Government  to  the  chamber  of 
commerce  for  the  cost  of  trackage  constructed  under  the  agreement 
by  the  chamber  of  commerce  with  the  Central  of  Georgia  Railway 

Co.? 

2.  This  brings  us,  then,  first  of  all,  to  an  interpretation  of  the  pro- 
vision of  the  written  lease  itself,  with  respect  to  building  trackage. 
It  is  there  provided : 

u*     *    *    The  lessor  shall  construct  a  railroad  siding  on  the  prop- 
erty hereby  leased,  said  siding  to  be  located  as  designated  by  lessee,, 
to  be  3,600  feet  long,  connected  to  the  railroad  right  of  way,  and 
shall  have  the  same  ready  for  use  on  December  15, 1917."    *     ♦     ♦ 

3.  This  clause  is  plain  and  not  difficult  of  interpretation.  The 
"siding"  was  to  be  "on  the  premises  hereby  leased"  and  to  be 
located  "  as  designated  by  lessee,"  and  any  question  of  the  liability 
of  the  chamber  of  commerce  for  the  construction  of  the  spur  track 
leading  from  the  main  line  across  the  intervening  property  and  on 
Taylor  Field  must  be  at  once  eliminated,  because  the  nearest 
boundary  of  Taylor  Field  is  of  such  a  distance  from  the  railroad 
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track  as  to  require  4,479  feet  of  railroad  track  to  cover  the  inter- 
vening space,  and  the  building  of  3,600  feet  of  track,  as  called  for 
in  the  clause  of  the  lease  in  such  fashion  as  to  connect  the  railroad 
with  the  field  would  be  impossible  (see  par.  6,  letter  from  the  Director 
of  Air  Service  to  the  Secretary  of  War,  Mar.  28,  1919,  Exhibit 
**Thorington  No.  1 ").  Moreover,  any  track  built  from  the  Central 
of  Georgia  Railroad  to  Taylor  Field  would  not,  of  course,  be  "on 
the  premises  hereby  leased."  The  correctness  of  this  conclusion  is 
further  shown  by  the  evidence  that  both  parties  understood  at  the 
time  the  lease  was  made  that  the  railroad  company  would  build  the 
trackage  into  the  field,  and  the  "  siding  "  to  be  built  by  the  chamber 
of  commerce  "  on  the  premises  hereby  leased,  connected  to  railroad 
right  of  way,"  must  be  interpreted  to  mean  that  the  "  siding  "  to  be 
built  was  one  to  be  built  upon  the  premises  and  connected  with  the 
spur  track  to  be  built  by  the  railroad  company. 

4.  It  appears  also  that  the  chamber  of  commerce  was  to  build  a 
"siding"  onlj%  "to  be  located  as  designated  by  lessee."  The  Gov- 
ernment engineer  in  charge  of  the  work,  after  the  spur  track  had 
been  built,  located  and  designated  a  "  siding,"  1,423.4  feet  in  length, 
on  the  leased  premises,  adjacent  to  and  connected  with  the  spur 
track,  which  siding  was  evidently  all  the  siding  deemed  by  the 
Government  engineer  as  necessary  for  the  convenient  use  of  the 
Government  in  shifting  cars  to  and  from  the  spur  track  and  for 
loading  them,  and  no  other  siding  was  ever  located  or  designated 
by  the  Government  agents ;  and  unless  and  until  other  sidings  shall 
be  located  and  designated  by  the  Government  agents  on  premises, 
and  within  the  limits  described  in  the  written  contract,  no  duty  arises 
on  the  part  of  the  chamber  of  commerce  to  construct  the  same. 

5.  It  is  clear,  therefore,  under  the  plain  interpretation  given  to 
the  written  lease  here  in  question,  the  only  liability  resting  upon  the 
chamber  of  commerce,  so  far  as  the  Government  is  concerned,  is  for 
the  reasonable  and  just  cost  of  the  construction  of  the  1,428.4  feet 
of  siding  constructed  upon  the  leased  premises  pursuant  to  the  direc- 
tion of  the  Government  agents  in  accordance  with  the  terms  of  the 
written  contract. 

6.  The  chamber  of  commerce  is  primarily  liable,  of  course,  to  the 
Central  of  Georgia  Bailroad  Co.  on  contract  executed  by  it  with  that 
company  on  the  12th  day  of  December,  1917,  by  which  the  chamber  of 
commerce  agreed  to  pay  for  all  trackage  which  should  be  located 
on  property  other  than  the  right  of  way  or  land  of  the  railroad  com- 
pany, because  as  between  the  parties  it  is  a  valid  and  binding  agree- 
ment; and  the  Government  is  liable  to  the  railroad  company  on  its 
telegram  of  December  12,  1917,  guaranteeing  payment  for  the  work. 
Kut,  agreeable  to.  the  views  hereinbefore  expressed,  since  the  cham- 
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ber  of  commerce  was  legally  liable  under  the  terms  of  its  lease  to  con- 
struct only  the  1,423.4  feet  of  siding  on  the  leased  premises,  upon 
adjustment  of  the  equities  between  the  parties  in  the  premises,  there 
is  no  liability  of  the  chamber  of  commerce  under  the  agreement  with 
the  railroad  company  (which  agreement  was  entered  into  at  the  in- 
sistence and  for  the  sole  benefit  of  the  Government)  so  far  as  the 
Government  is  concerned,  beyond  the  construction  of  the  1,423.4  feet 
of  siding  constructed  {Clark  v.  J  ones  ^  85  Ala.  177;  J  elks  v.  McRay^ 
25  Ala.  440;  9  Cyc.  819). 

7.  Due  consideration  has  been  given  the  contention  of  the  peti- 
tioner that  the  provision  in  the  lease  with  reference  to  construction 
of  trackage  was  inserted  merely  as  a  form  and  that  both  parties  un- 
derstood that  the  chamber  of  commerce  would  not  be  called  on  to 
construct  any  trackage,  and  that  therefore  there  is  no  liability  what- 
ever on  the  chamber  of  commerce  to  construct  trackage.  It  is  well 
settled  that  the  execution  of  the  contract  in  writing  supersedes  and 
merges  all  the  oral  negotiations  or  stipulations  concerning  its  terms 
and  the  subject  matter  which  preceded  or  accompanied  the  executiwi 
of  the  instrument  in  the  absence  of  accident,  fraud,  or  mistake  of 
facts;  and  in  action  on  the  contract  any  representations  made  prior 
to  or  contemporaneous  with  the  execution  of  the  written  contract  is 
inadmissible  to  contradict,  change  or  add  to  the  terms  plainly  incor- 
porated in  and  made  a  part  of  the  written  contract  (II  Elliott  on 
Contracts,  p.  297).  There  is  nothing  in  this  case  which  brings  it 
within  any  exception  to  the  above  well-established  rule,  and  the  par- 
ties are  bound  by  their  agreement  as  herein  interpreted. 

8.  The  next  question  for  consideration  is  "(6)  What  is  the  lia- 
bility of  the  Government  to  the  chamber  of  commerce  for  the  cost 
of  trackage  constructed  under  the  agreemnt  by  the  chamber  of  com- 
merce with  the  Central  of  Georgia  Railway  Co.?"  As  hereinbefore 
held,  the  chamber  of  commerce  was  liable  under  its  lease  to  the  Gov- 
ernment to  construct  only  the  1,423.4  feet  of  trackage,  and  under  the 
agreement  between  the  chamber  of  commerce  and  the  Central  of 
Georgia  Railway  Co.,  the  chamber  of  commerce  is  liable  for  the  con- 
struction of  all  trackage  except  that  upon  the  right  of  way  of  the 
railroad  company.  But  there  is  no  liability  under  the  lease  upon 
the  chamber  of  commerce  to  construct  any  of  the  spur  track;  that 
is  to  say,  any  portion  of  the  4,201  feet  of  trackage  extending  from  the 
curve  on  the  right  of  way  over  the  intervening  property  and  to  Tay- 
lor Field,  or  the  8,061.6  feet  along  and  across  Taylor  Field.  The 
chamber  of  commerce,  however,  at  the  'insistent  request  on  the  part 
of  the  Government,  and  for  the  Government's  sole  benefit  and  use, 
undertook  and  agreed  with  the  railroad  company  to  construct  this 
spur  track  and  did  construct  it  for  and  on  behalf  of  the  Government, 
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and  this  spur  track  has  been  used  solely  and  exclusively  for  the  bene- 
fit and  use  of  the  Government  itself,  and  as  a  necessary  means  for 
carrying  out  the  purposes  for  which  the  Government  established  the 
field.  The  Government  has  taken  possession  of  and  used  said  spur 
track  for  its  continuous  exclusive  and  sole  benefit,  over  4,000  freight 
cars  having  passed  over  the  same  to  Taylor  Field.  Thus  the  chamber 
of  commerce  has  furnished  the  Government  something  of  whicli  it 
was  in  need,  and  which  the  Government  accepted  and  appropriated 
to  its  own  use. 

9.  Under  such  circumstances  there  is  an  implied  agreement  that 
the  Government  will  pay  to  the  chamber  of  commerce  for  the  con- 
struction of  said  trackage,  such  sum  as  it  is  reasonably  worth. 

10.  It  has  been  repeatedly  held  by  the  Supreme  Court  and  the 
Court  of  Claims  tliat,  where  a  party  furnishes  to  the  Government 
something  of  value  which  is  accepted  by  the  Government,  the  party 
furnishing  the  same  can  recover  from  the  Government  the  reason- 
able value  thereof,  although  there  is  no  formal  contract  between  the 
parties  relative  to  the  same  {JSt,  Louis  Ilay  rf?  Grain  Co.  v.  United 
States,  191  V,  S.  159;  United  States  v.  Andrews,  207  U.  S.  229; 
Sanger  cf*  Moody  v.  United  States,  40  Ct.  CI.  47;  Cehallos  v.  United 
States,  42  Ct.  CI.  318;  Daugherfy  v.  United  States,  18  Ct.  CI.  496; 
Burcheil  v.  United  States,  ACt.  C\  549). 

11.  It  follows,  therefore,  that  the  Government  is  indebted  to  the 
chamber  of  commerce  for  all  trackage  furnished  to  the  Government 
which  it  was  under  no  contractual  obligation  to  the  Government  to 
furnish.  This  was  7,262.6  feet,  which  cost  $24,582.78  to  construct, 
which  sum  the  chamber  of  commerce  is  under  contractual  obligation 
to  pay  the  Central  of  Georgia  Railway  Co. 

12.  Upon  its  payment  for  the  material  and  labor  in  the  construction 
of  the  trackage  fdr  which  the  (.''hamber  of  Conmierce  of  Montgomery, 
Ala.,  is  liable  to  the  Central  of  Georgia  Railway  Co.,  the  Government 
will  be  subrogated  to  any  and  all  rights  which  the  chamber  of  com- 
merce may  have  with  respect  to  the  removal  and  use  of  any  material 
used  in  the  constiniction  of  said  trackage. 

13.  In  addition  to  the  above,  the  chamber  of  commerce  has  in- 
curred an  obligation  to  the  Central  of  Georgia  Railroad  Co.  for  the 
construction  of  the  "  siding,"  1,423.4  feet  in  length,  on  Taylor  Field. 
This  amount  the  chamber  of  commerce  can  not  recover  from  the  Gov- 
ernment, for  the  reason  that  it  agreed,  in  the  lease,  to  furnish  this 
trackage  to  the  Gqvemment  without  expense  to  it. 

14.  The  item  of  $969.10  for  construction  of  278  feet  of  spur  track 
on  the  railroad  right  of  way  has  been  assumed  by  the  railroad,  and 
therefore  there  can  be  no  recovery  by  the  chamber  of  commerce  from 
the  Government  for  this  item. 
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DISPOSITION. 

1'liis  decision  is  ti*ansmitted  to  the  Secretary  of  War  with  recom- 
mendation that  an  adjustment  be  made  in  accordance  with  the 
(/pinion  herein  expressed. 

Col.  Garnett,  Lieut.  Col,  Carruth,  and  Lieut.  Col.  ITamiltcm  con- 
'•iirring. 


Case  Ho.  379. 

In  re  CLAIM,  OF  LYOHB  A  ZBBXAV. 

flTTPPLEinSVTAL  CONTBAOT. — Where  there  was  an  eztsting  contract  between 
a  contractor  and  the  OoYemment  which  was  modified  by  a  notice  sent 
out  by  the  CtoTomment  and  this  notice  was  complied  with  by  the  con- 
tractor, the  contractor  is  entitled  to  a  reasonable  compensation  for  in- 
ereased  cost  of  production  caused  by  the  modification  of  the  contract. 

Lieut.  CoL  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FAOr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  by  Lyons  &  Zeeman  of  858  and  704  Broadway, 
New  York,  for  $1,115.32  additional  compensation  under  Quarter- 
master contract  No.  4492-N  by  reason  of  supplemental  agreement 
alleged  to  have  been  made  by  the  claimant  with  the  Government. 

2.  Under  date  of  July  11,  1918,  the  claimant  entered  into  Quar- 
termaster contract  No.  4492-N  for  the  manufacture  of  40,000  pairs 
of  woolen  olive  drab  trousers  at  a  fixed  price  per  garment. 

3.  Under  date  of  August  23, 1918,  the  office  of  the  Acting  Quarter- 
master General  directed  the  depot  quartennaster  at  Baltimore  to 
notify  all  contractors  manufacturing  trousers  to  overcast  or  serge 
the  side  seams  and  the  edge  of  the  cloth  at  the  bottom  of  the  trousers 
to  prevent  raveling.  This  commimication,  as  did  a  similar  one  in 
confirmation  under  date  of  August  30,  recognized  the  fact  that  it 
would  be  necessary  to  pay  to  such  contractors  additional  compensa- 
tion for  the  work  so  involved  but  the  amount  of  such  compensation 
was  not  at  that  time  fixed. 

4.  Shortly  thereafter  the  depot  quartermaster  notified  the  claim- 
ant that  it  would  be  required  to  serge  or  overcast  all  such  seams  and 
the  contract  as  so  modified  was  performed. 

DECISION. 

1.  Shortly  after  August  23,  1918,  the  Government  entered  into  a 
supplemental  contract  with  the  present  claimant  providing  that  the 
claimant  would  overcast  or  serge  the  edges  of  cloth  on  trousers  which 
it  was  manufacturing  for  the  Government  and  the  Government 
agreed  to  pay  an  undetermined  price  for  this  additional  work. 
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2.  It  is  the  opinion  of  this  Board  that  the  claimant  is  entitled  to  be 
paid  reasonable  compensation  for  additional  work  involved  in  the 
performance  of  the  supplemental  agreement  found  herein  as  above. 

DISFOSmON. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  director  of  purchase,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable  basis 
upon  which  the  agreement  found  herein  to  have  been  made  by  the 
Government  with  this  claimant  should  be  adjusted,  paid,  and  dis- 
charged, and  for  further  procedure  in  the  manner  provided  in  sub- 
division c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
Traffic  Division,  General  Staff,  revised  March  26,  1919, 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut  Col.  Carruth,  and 
Lieut  CoL  Williams  concurring. 


Case  No.  271, 

In  re  CLAHC  OF  OSOBOE  H.  AXIOX. 

I.  ACOBPTAHCS,  OOITHTSB  077SB  AS— GOHTBACT,  HS0ES8ITT  FOB 
XEBTDrO  OF  XIHDft— OFFEB,  HB0E88ITT  FOB  AOCEPTAHCB  TO 
COBBxxxuTE  OONTBACT. — Before  an  agreement  ean  be  entered  into, 
there  must  be  a  meetinip  of  the  mindi  .of  the  parties,  so  where  an  offer 
is  submitted,  which  instead  of  being  accepted  is  followed  by  a  counter 
proposal  to  which  the  evidence  fails  to  show  the  other  party  assented, 
the  minds  of  the  parties  have  not  met  apd  no  agreement  can  be  predi- 
cated on  such  transaction. 

I^ieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

JflNDINOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  based  upon  an  alleged  agreement  en- 
tered into  on  or  about  July  8,  1918,  between  claimant,  George  H. 
Amick,  Ronceverte,  W.  Va.,  and  Mr.  Charles  E.  Rogers,  jr.,  the 
materials  department,  director  of  aircraft,  whereby  claimant  was 
to  manufacture  his  logs  for  propeller  material  in  such  a  manner  us 
to  also  produce  gunstock  material.  It  is  for  the  difference  between 
the  price  agreed  upon,  $80  per  thousand  feet,  for  the  gunstock  ma- 
terial and  the  present  market  price  of  same  that  this  claim  has  been 
filed.  The  claim  was  set  for  a  hearing  before  the  Board  of  Con- 
tract Adjustment  August  12,  1919.  Claimant,  however,  did  not 
appear  and  notified  the  Board  that  he  would  rest  his  -claim  upon 
his  petition  and  lettei-s  already  filed.  It  appears  from  the  file  in 
this  case  that  claimant  relies  upon  personal  conversations  with  Gov- 
ernment's agent  and  a  letter  under  date  of  August  7,  1918,  from  the 
ofSce  director  of  aircraft  and  signed  by  Mr.  Charles  E.  Rogers,  jr., 
product  expert,  to  substantiate  his  claim.  The  letter  reads  as  fol- 
lows: 

"  1.  It  is  imperative  that  such  mills  as  are  cutting  propeller  wal- 
nut for  the  Bureau  of  Aircraft  Production  should  make  available, 
for  sale  to  mills  who  have  gunstock  contracts  from  the  Ordnance 
Department,  that  part  of  the  log  which  does  not  produce  desirable 
propeller  walnut.  These  gunstock  flitches  should  be  2^"  in  thick- 
ness and  of  a  grade  that  will  produce  an  average  of  one  clear 
gunstock  for  every  10  feet  board  measure  of  flitch.  This  grade  of 
Bitches  can  not  be  produced  where  propeller  material  is  taken  from 
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all  four  faces  of  the  lo^.  Therefore,  this  section  asks  its  contractors 
to  manufacture  their  logs  by  taking  propeller  material  from  the 
two  opposite  faces  of  the  log  only,  and  then  converting  the  balance 
of  the  log  into  2J"  flitches.  And  it  is  better  not  to  undertake  to 
cut  propeller  lumber  from  12"  and  13"  logs.  They  are  too  small 
for  the  purpose,  and  it  merely  ruins  the  gunstock  flitch  to  under- 
take it. 

"  2.  If,  by  cooperating  as  outlined  above,  you  will  produce  these 
flitches  that  will  cut  gunstocks  on  the  10'  basis,  the  Ordnance  De- 
partment, Production  Division,  will  find  a  ready  sale  for  same  at  a 
price  of  $80.00  per  M  sq.  ft.,  board  measure,  f .  o.  b.  a  near-by  gun- 
stock  mill. 

"  3.  Please  advise  if  you  will  so  cut  your  logs  in  the  near  future." 

To  which  claimant  replied  under  date  of  August  12,  1918,  in  part, 
as  follows : 

"  Your  letter  of  7th  inst.  in  reference  to  the  walnut  lumber  for 
gunstock  flitches  2^  in.  thick,  will  say  in  reply  we  have  been  very 
anxious  to  have  an  order  for  this  kind  of  material,  and  would  have 
some  lumber  at  each  mill  set  which  could  be  converted  into  this  kind 
of  lumber  and  gathered  from  various  points  to  one  place  in  sufficient 
amounts  to  make  car-load  lots ;  we  would  quite  often  have  to  ship  by 
local  freight  from  one  point  to  another  in  order  to  get  enough  to- 

?;ether  for  a  carload,  and  again  we  have  this  stuff  to  haul  by  wagon 
rom  seven  to  eighteen  miles  from  points  where  we  are  getting  this 
propeller  stock,  this  coupled  with  the  high  stumpage  expense  makes 
the  cost  of  this  gunstock  material  even  greater  than  your  price  men- 
tioned in  your  letter. 

"  We  would  he  very  glad  to  get  this  kind  of  Ivmber  in  connection 
with  ov/r  other  walnut^  hut  caaCt  see  where  we  could  do  very  much 
with  it  for  less  them  $126.00  per  M  ft.  f.  o.  6.  cars  loading  pointJ*^ 

2.  The  names  of  the  Government  agents  with  whom  claimant 
alleges  personal  conversations  were  held  are  not  given,  and  no  proof 
has  been  submitted  to  substantiate  this  contention.  It  appears  fur- 
ther from  the  file  that  claimant  was,  under  contract  4242,  to  furnish 
50,000  feet  of  propeller  walnut  for  the  Aircraft  Service  at  $250  per 
thousand  feet,  and  it  was  while  claimant  was  fulfilling  this  contract 
that  he  received  the  letter  quoted  above,  giving  information  as  to 
how  walnut  logs  should  be  sawed  so  as  to  produce  the  best  propeller 
material,  and  at  the  same  time  make  gunstock  flitches  from  the  bal- 
ance of  the  log.  The  letter  further  advised  that  if  the  logs  were  so 
sawed  according  to  instructions  contained  therein  claimant  could 
sell  the  gunstock  material  to  near-ty  mills  that  were  under  contracts 
to  furnish  gunstock  to  the  Ordnance  Department  at  $80  per  1,000 
square  feet,  board  measure.  Claimant's  reply  is  vague,  and  leaves 
doubt  as  to  whether  Government  offer  will  be  accepted  or  not.  How- 
ever, claimant  alleges  in  his  statement  of  claim  that  he  did  bo  manu- 
facture his  logs,  as  to  produce  gunstock  material  along  with  the 
propeller  material.  It  further  appears  from  an  investigation  of  the 
claim  that  claimant  filled  only  a  small  part  of  his  duly  executed  con- 
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tract  for  the  manufacture  of  propeller  shafts,  and  consequently  a 
small  quantity  of  gunstock  material  was  produced. 

DECISION. 

1.  The  question  for  this  Board  to  determine  is  whether  or  not 
the  letter  quoted  in  the  statement  of  facts  from  the  materials  depart- 
ment of  the  director  of  aircraft  was  suflScient  to  constitute  a  liability 
on  the  part  of  the  Government  to  reimburse  claimant  for  any 
damages  he  may  have  sustained.  Paragraphs  2  and  8  of  this  letter 
read  as  follows : 

"If,  by  cooperating  as  outlined  above,  you  will  produce  these 
flitches  tnat  will  cut  gunstocks  on  the  10'  basis,  the  Ordnance  De- 
partment, Production  Division,  will  find  you  a  ready  sale  for  same 
at  a  price  of  $80.00  for  M  sq.  ft.,  board  measure  f.  o.  b.,  a  near-by 
gunstock  mill. 

"  Please  advise  us  if  you  will  so  cut  your  logs  in  the  future." 

2.  The  evidence  is  not  clear  that  claimant  accepted  this  proposal 
on  the  part  of  the  Government.  Paragraph  2  of  claimant's  reply 
reads  as  follows: 

"  We  would  be  very  glad  to  get  out  this  kind  of  lumber  in  connec- 
tion with  our  other  walnut,  but  can't  see  where  we  could  do  very 
much  with  it  for  less  than  $125.00  per  M  ft.  f.  o.  b.  cars  loading 
point." 

Clearly  indicating  that  the  price  was  not  satisfactory.  Before  an 
agreement  can  be  entered  into,  there  must  be  a  meeting  of  the  minds. 
It  is  clear,  from  this  record,  that  there  was  not  a  meeting  of  the 
minds  on  this  proposition,  and  furthermore,  it  would  appear  that  the 
suggestions  contained  in  the  letter  if  followed  out  would  not  damage 
claimant,  but  on  the  other  hand  would  operate  in  his  favor  as  well 
as  the  Government's,  since  by  so  manufacturing  his  logs,  he  secured 
not  only  propeller  material,  but  also  gunstock  material  for  which 
there  was  a  strong  demand. 

3.  It  further  appears  that  claimant  proceeded  very  slowly  in  ful- 
filling his  propeller  ccmtract.  By  the  terms  of  this  contract,  claim- 
ant was  to  furnish  12,500  feet  on  the  15th  of  the  month  during  Au- 
gust, September,  October,  and  November,  1918.  If  delivery  had 
been  made  according  to  contract,  it  would  have  been  filled  November 
15,  1918,  but  the  above  records  show  that  claimant  was  behind  on- 
his  orders  and  that  at  the  signing  of  the  armistice  he  actually  had 
delivered  only  11,000  feet.  It  follows  that  gunstock  material  also 
accumulated  very  slowly.  It  does  not  appear  from  the  record  that 
claimant  ever  offered  the  Government  gunstocks  for  sale  prior  to  the 
cancellation  of  the  original  propeller  contract  which  contract  was 
canceled  after  the  signing  of  the  armistice,  or  requested  the  Govern- 
ment's assistance  in  the  sale  of  same. 
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4.  It  is,  therefore,  the  opinion  of  this  board  that  there  was  no 
agreement,  implied  or  otherwise,  on  the  part  of  the  Government's 
agent  and  claimant,  within  the  meaning  of  the  terms  of  the  Dent  Act, 
whereby  the  Government  was  obligated  to  reimburse  claimant  for 
any  losses  he  may  have  sustained.  For  the  reasons  stated,  therefore, 
the  relief  sought  for  is  denied. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Hamilton, 
and  Lieut.  Col.  Williams  concurring. 


Case  No.  412. 

In  re  CLAIM  OF  A.  J.  BATES  CO. 

1.  A00X7TAHCB  OF  OFFSK,  HECE88ITT  FOB-^OHTBACT,  WHAT  C0N8TI- 
JTVTB8— OFFSB,  HECBSSITT  FOB  ACCBPTAHCB  OF.— For,  an  offer  to 
eonBtitnte  a  contract  there  mnst  be  an  acceptance  thereof  by  the  offeree, 
and  thlB  must  he  cBtahliBhed  hy  the  evidence. 

S.  UCFIJE])  AGBEEICEKT,  NECESSABT  ELEMENTS  OF.— To  entitle  a 
claimant  to  compenBation,  it  mnst  be  Bhown  that  expenditures  were 
made  or  obligationB  incurred  upon  the  faith  of  an  order  griTcn  claimant. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Tliis  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  for  $39,324.85,  damages  sustained 
by  reason  of  an  agreement  alleged  to  have  been  made  with  the  Gov- 
ernment for  the  manufacture  of  30,000  pairs  of  field  shoes  at  $7.15 
per  pair. 

2.  Under  date  of  October  10,  1918,  the  Government  telegraphed  to 
the  claimant : 

"Award  you  contract  field  shoes,  specifications  1351,  delivery  De- 
cember, 20,000;  first  half  January,  10,000:  total,  30,000;  price,  7  point 
15  per  pair. 

"  (Signed)  Wood  Clothing  Leather." 

and  on  October  12, 1918,  a  supplemental  telegram  was  sent  to  the  vice 
president  of  the  claimant,  reading  as  follows : 

"  Referring  to  our  telegram  yesterday  awarding  you  30,000  field 
shoes  contract  number  is  L.  123  B.    . 

(Signed)  Wood  Clothing  Leather." 

3.  It  was  established  upon  the  hearing  that  this  telegram  was  sent 
in  accordance  with  the  usual  practice  of  the  Quartermaster  Depart- 
ment in  purchasing  shoes.  In  order  to  show  an  acceptance  of  the 
above  order  the  claimant  wrote  to  this  Board  under  date  of  August 
5,1919: 

"  Having  already  wired  you  as  per  our  agreement  of  Friday  last 
we  enclose  copies  of  two  telegrams. 

"  While  in  neither  instance  are  they  direct  acceptances  of  award, 
still  they  prove  beyond  a  doubt  that  agreement  did  exist  and  was 
known  to  exist  between  both  the  Board  at.  Washington,  and  ourselves. 
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"  We  regret  to  state  that  a  formal  acceptance  so  far  as  we  are  able 
to  ascertain  was  never  sent  out.  We  trust  that  the  enclosed  will  es- 
stablish  the  fact  that  an  agreement  did  exist  without  further  evi- 
dence." 

and  inclosed  a  telegram  from  the  claimant  dated  October  18,  1918 — 

"  Being  new  shoe,  teaching  help.  Probable  delay  gettiiiff  ma- 
chinery. We  can't  increase  order  just  taken  for  thirteen  firty-one 
period.  Referring  to  your  letter  October  fourteenth,  we  can  make 
ten  thousand  pair  thirteen  twenty-three  same  price  and  sizes  as  pres- 
ent order.    You  must  rush  confirmation,  as  every  day  counts." 

and  the  Government's  reply  of  the  same  date : 

"Can  not  consider  awarding  additional  contract  Goodyear  welt 
shoes.  Highly  important  that  welt  shoes  be  replaced  by  metallic 
shoes  as  soon  as  possible.  Would  consider  increasing  your  present 
contract  metallic  thirteen  fifty-one  to  be  delivered,  however,  by 
January  15th." 

4.  In  reply  to  a  query  as  to  the  nature  of  its  organization  the 
claimant  wrote  to  the  Quartermaster  General  on  October  21,  1918,  as 
follows : 

"  Referring  to  your  letter  of  October  19th,  asking  for  information 
in  preparing  contract  L  128-B,  for  30,000  pair  metallic  fastener  field 
shoes,  would  say  that  A.  J.  Bates  Company  is  a  corporation  incor- 
porated in  Massachusetts." 

5.  Under  date  of  November  22, 1918,  the  zone  supply  officer  at  Bos- 
ton wrote  to  the  claimant  directing  suspension  of  operations  on  con- 
tract for  30,000  pairs  of  field  shoes,  specifications  1351. 

DECISION. 

1.  The  Government  desired  to  enter  into  a  contract  with  the  claim- 
ant for  the  manufacture  of  30,000  pairs  of  field  shoes  in  accordance 
with  specifications  No.  1351  and  it  appears  that,  presumably  because 
copies  of  the  award  were  circulated  without  waiting  to  ascertain 
whether  or  not  the  order  would  be  accepted  by  the  claimant,  some 
offices  assumed  that  a  contract  had  actually  been  made. 

2.  The  claimant  contends  that  it  did  actually  accept  the  order  and 
that  it  proceeded  with  the  procurement  of  materials  necessary  for  its 
performance.  No  direct  testimony  or  other  evidence  has  been  offered 
which  can  be  regarded  as  establishing  such  an  acceptance.  The 
claimant's  telegram  of  October  18,  eight  days  after  the  Government's 
telegraphic  order,  can  not  be  so  regarded.  In  view  of  its  usual  prac- 
tice of  accepting  such  orders  by  telegraph  (see  A.  J.  Bates  Co.,  case 
No.  316),  such  a  failure  of  proof  is  fatal  in  this  case. 

8.  Apart  from  the  question  as  to  the  existence  of  a  contract,  the 
claimant  has  failed  to  show  by  satisfactory  evidence  that  it  has  ex- 
pended any  moneys  or  incurred  any  obligations  upon  the  faith  of  the 
order  contained  in  the  Government's  original  telegram.    For  reasons 
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whidi  it  is  unnecessary  to  detail,  evidence  of  the  most  convincing 
character  would  be  required  to  entitle  the  claimant  to  any  relief. 

4.  It  is  the  opinion  of  this  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 

DISPOSITION. 

1.  A  copy  of  the  foregoing  decision  is  forwarded  to  the  Claims 
Board,  director  of  purchase,  for  its  information. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut.  Col.  Williams  concurring. 


Case  No.  150-C-412. 

In  re  CLAOL  OP  THE  A.  J.  BATES  CO.,  ON  APPEAL  TO  THE  SECBETABT 

OP  WAR. 

1.  NOTICE  OP  AWARD  OP  CONTRACT.— Where  after  haviiig  made  a  bid  for 

the  manufacture  of  field  BhooB  the  oontractor  in  notified  by  an  oAcer  of 
the  Oovemment  that  he  has  been  awarded  a  contract  and  acts  upon  such 
notification,  there  Ib  ste  agreement  within  the  Act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — On  review  by^  the  Secretary  of  War,  Held,  that 

claimant  was  awarded  a  contract  by  telegraph  for  the  manufacture  of 
field  shoes  which  it  proceeded  to  perform.  The  order  of  the  Board  of 
Contract  Adjustment  denying  relief  is  reversed  and  claimant  will  be 
entitled  to  prove  its  losses  under  the  contract  in  accordance  with  the 
Act  of  March  2,  1919. 

This  claim  having  been  presented  to  the  Board  of  Contract  Ad- 
justment and  that  Board  after  investigation  having  rejected  the 
claim  and  entered  an  order  denying  relief,  the  claimant  has  brought 
the  matter  up  on  appeal  to  the  Secretary  of  War. 

The  decision  of  the  Board  of  Contract  Adjustment  is  based  on  a 
finding  that  there  was  no  agreement  express  or  implied  for  the  fur- 
nishing of  the  shoes  in  question. 

Under  date  of  October  10, 1918,  the  Government  telegraphed  claim- 
ant as  follows : 

"  Award  you  contract  field  shoes,  specifications  1351,  delivery  De- 
cember 20,000,  first  January  10,000,  total  30,000;  price  7  point  15 
per  pair. 

"  ( Signed )  Wood  Cijotiiing  Leather." 

Claimant  immediately  proceeded  to  carry  out  the  contract  which 
had  been  awarded  to  it,  and  under  date  of  October  18,  wired  the 
Government  with  regard  to  the  contract,  referring  to  it  as  the  "  order 
just  taken  for  1351."  In  my  opinion  the  above  facts  fully  establish 
a  mutual  and  binding  contract.  The  Board  of  Contract  Adjustment 
is  mistaken  in  thinking  that  the  companion  case  No.  316,  establishes 
that  there  was  a  usual  practice  on  the  part  of  the  claimant  to  accept 
such  orders  by  telegraph.  The  telegram  in  that  case  was  an  entirely 
different  character,  reading: 

"  Award  recommended  for  fifty  thousand  Jerkins  for  four  thirty 
on  your  proposal.    Wire  acceptcmce.^^ 

The  agreement  being  established,  claimant  is  entitled  to  an  op- 
portunity to  prove  its  losses  in  the  usual  way. 
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The  record  is  accordingly  returned  herewith  to  the  Board  of  Con- 
tract Adjustment,  with  instructions  to  vacate  the  findings  of  fact, 
decision  and  final  order  denying  relief  heretofore  made  and  to  take 
or  cause  to  be  taken  such  further  proceedings  as  shall  be  necessary  to 
determine  and  award  to  the  claimant  such  sum  as  will  affect  a  fair 
and  equitable  adjustment  of  the  agreement  above  referred  to. 

Benedict  Crowell, 
TJie  Assista/nt  Secretary  of  War^ 

Director  of  Mumtions. 


Case  No.  366. 

in  re  CLAOL  OF  LOHG-HABGBOVE  XAHirFAOTXTUVe  CO. 

1.  ACT  OF  MAECH  2,  1919,  SCOPE  OF— PBOSPECTIYS  PROFITS,  NOT  AL- 

LOWED UNDEE  ACT  OF  MAECH  2,  1919— EXPENDITITEES  MADE  IS 
ANTICIPATION  OF  CONTEACT,  EEIXBITRSEICENT  FOR.— Under  the 
act  of  March  2,  1919,  the  OoTemment  Is  not  liable  and  the  Secretary  of 
War  has  no  authority  to  award  damages  except  in  cases  where  there 
has  been  an  express  or  Implied  agreement  as  set  out  in  the  act.  Under 
the  express  wording  of  the  act,  a  claim  for  prospective  or  possible 
profits  can  not  be  allowed,  nor  does  the  act  permit  the  recovery  of  any 
money  expended  by  a  claimant  in  anticipation  of  receiving  a  contract. 

2.  CONTRACTS,   WHAT    CONSTITUTES— KEETINO    OF    MINDS,    NECESSTTT 

FOR,  TO  CONSTITUTE  CONTRACT— STATEMENT  OF  UNAUTHORIZED 
AOENT  OR  STEANGEE,  EFFECT  OF  EEUANCE  ON— IMPLIED 
AGREEMENTS,  EXPENDITURES  MADE  IN  ANTICIPATION  OF  CON- 
TEACT.— ^In  order  for  a  binding  agreement  to  be  made  there  must  be 
a  meeting  of  the  minds  of  the  parties,  either  through  an  express  under- 
standing or  on  account  of  the  doing  or  saying  of  things  by  one  party 
from  which  the  law  will  raise  up  an  implied  agreement.  Therefore, 
where  a  stranger  to  the  parties  notifies  the  claimant  that  a  contract 
has  been  awarded,  when,  as  a  matter  of  fact,  no  contract  had  been  let, 
although  claimant's  bid  had  been  submitted,  no  liability  is  created  on 
the  part  of  the  Government  as  there  could  have  been  no  meeting  of 
the  minds  either  expressly  or  impliedly  by  any  act  on  the  part  of  such 
stranger. 
8.  EXPENDITUEES  MADE  IN  ANTICIPATION  OF  CONTRACT,  REIMBURSE- 
MENT FOR. — Where  a  claimant  incurs  expenses  in  traveling  to  New 
York  to  file  a  bid  on  Government  work  he  is  not  entitled  to  reimburse- 
ment for  such  expenditures  whether  a  contract  is  awarded  or  not,  as 
such  expenditures  were  made  prior  to  an  agreement,  and  the  act  of 
March  2,  1919,  expressly  provides  for  the  recovery  of  expenditures  only 
in  cases  where  they  have  been  incurred  upon  the  faith  of  such  agree- 
ment, and  there  can  be  no  reliance  upon  an  agreement  until  the  same  has 
been  entered  into. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  to  this  Board  from  the  Claims  Board,  office 
of  the  director  of  purchase,  disallowing  the  claim  of  the  petitioner 
asking  payment  and  reimbursement  for  the  following  items: 

20,000  pairs  unflnished  wool  trousers,  unit  price  75  cents  ($15,000), 
allowance  by  Government  of  $0.04^  per  pair $900.00 

Expense,  J.  E.  Hargrove,  from  Tyler,  Tex.  to  New  York  City  and  re- 
turn,   to    file   bid    on    contract 190.00 

Total    1, 090. 00 

678 


DECISIONS  BCTABD  OF  CONTRACT  ADJUSTICEKT.  579 

alleged  to  be  due  petitioner  as  expenditures  made  and  liabilities 
incurred  upon  the  faith  of  an  alleged  agreement  entered  into  with 
an  officer  or  agent  of  the  Secretary  of  War  of  the  Clothing  and 
Equipage  Division  in  New  York  City. 

2.  It  appears  that  Mr.  J.  E.  Hargrove,  of  the  claimant  company, 
went  from  Tyler,  Tex.,  in  the  last  week  of  September,  1918,  to  New 
York  City,  for  the  purpose  of  putting  in  a  bid  on  20,000  pairs  of 
O.  D.  wool  trousers,  and  that  he  did  submit  such  a  bid.  After  he 
had  submitted  the  bid  he  returned  to  Tyler,  Tex.,  and  informed  the 
claimant  company  that  he  had  been  successful.  Mr.  Hargrove, 
however,  was  taken  sick  and  died  on  the  13th  day  of  October^  1918. 

3.  The  claimant  in  its  petition,  in  paragraph  3,  makes  the  xoUow- 

ing  statement: 

"3.  At  the  time  the  Government  advertised  for  bids  on  wool 
trousers,  Mr.  J.  E.  Hargrove  was  secretary  and  manager  of  this 
corporation.  After  makmg  up  bid  for  twenty  thousand  (20,000) 
pairs,  Mr.  Hargrove  went  to  New  York  City  the  latter  part  of 
September,  1918,  and  presented  his  bid  personally  to  the  Board.  On 
Mr.  Hargrove's  return  to  Tyler  from  New  York,  about  October  1, 
1918,  he  said  that  he  went  before  the  Board,  or  saw  members  of  the 
Board  (Army  officers)  in  New  York  City,  and  they  assured  him 
contract  would  be  made  as  soon  as  awards  were  published  and  made 
public.  Soon  after  Mr.  Hargrove's  return  to  Tyler  from  New  York 
ne  was  taken  sick  with  influenza,  and  died  on  October  13, 1918." 

4.  In  a  letter  to  this  Board  under  date  of  June  23,  1919,  the  peti- 
tioner further  elaborates  upon  its  claim  in  paragraph  1  of  that 
letter  as  follows : 

"  1.  We  based  our  claim  on  the  publication  of  the  Daily  News 
Record  of  No.  8  East  13th  St.,  New  York  City;  announcing  the 
awar(]^  made  to  different  bidders  for  manufacturing  O.  D.  woolen 
breeches,  and  original  telegrams  (copies  of  which  nave  been  sent 
your  Board)  that  passed  oetween  depot  quartermaster,  Ft.  Sam 
ilouston,  Texas;  Quartermaster  General,  No.  109  East  16th  St.,  New 
York  City;  Daily  News  Record,  No.  8  East  13th  St.,  New  York 
City,  and  letter  dated  September  25,  1918,  from  War  Service  Com- 
mittee of  War  Industries,  31  Union  Square,  New  York  City,  and 
ourselves." 

5.  In  view  of  the  fact  this  case  is  heard  as  upon  demurrer,  it  is 
believed  essential  to  set  out  the  letter  and  telegrams  mentioned  in 
petitioner's  letter  above  ref eiTed  to.    They  are  as  follows : 

"  Tymr,  Texas,  September  9, 1918. 

"  Depot  Quartermaster, 

^^ Ft.  Sam  H(/w<ton^  Texan: 

"  Can  handle  additional  contract  wool  trousers  four  thousand 
per  week. 

"  Long-Hargrove  Mfg.  Co." 
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"  Tyler,  Texa«,  September  13, 1918. 
"  Quartermaster  General, 

''109  E,  Sixteenth  St.,  New  York  City: 

"  Send  us  proppsal  blanks  for  bidding  on  manufacturing  wool 
trousers.  Advise  whether  proposals  shall  be  based  on  a  certain 
quantity  per  week  or  for  a  definite  quantity  for  entire  contract. 
Advise  how  long  a  period  of  delivery  shall  proposals  be  based.  When 
must  deliveries  begin? 

"  Long-Hargrove  Mfg.  Co.'* 


"  New  York,  New  York,  Sept.  19th,  18. 
"  Long-Hargrove  Mfg.  Co., 

"  Tyler,  Texas: 
"  Price  for  long  trousers,  Quartermaster  Dept.,  seventy-five  cents, 
subject  to  revision  contracts,  have  been  let  which  will  consume  pres- 
ent supply  of  materials,  others  later  as  material  is  available,  probably 
within  two  weeks. 

"  Daily  News  Record,  20th,  8.26  A.  M." 


"  War  Service  Committee  of  Garment  Industry, 

"  31  Vrdon  Square, 
"  New  York  City,  September  25,  1918. 
"To:  All  manufacturers. 
"Subject:  Priorities. 

"  1.  In  a  recently  published  priorities  list,  garments  were  not  men- 
tioned, and  our  committee  promptly  took  up  this  point  with  the 
Priorities  Board.  -  As  a  result  we  are  to-day  advised  that  it  will  be 
necessary  for  manufacturers  to  make  individual  application  for 
place  on  the  list.  Blanks  will  be  furnished  upon  request  to  the 
War  Industries  Board,  Priorities  Division,  Washmgton,  D.  C. 
"  Very  truly,  yours, 

"  War  Service  CJommittee  of  Garment  Industry." 

6.  The  bid  by  the  petitioner  on  the  20,000  pairs  of  trousers  was 
upon  the  basis  of  the  Government  furnishing  all  material  for  the 
manufacture  of  same,  and  was  at  a  price  of  75  cents  per  garment. 
This  bid  was  entered  by  petitioner,  at  the  clothing  and  equipage 
division.  New  York  City,  but  no  formal  contract  was  issued,  nor  any 
order  to  proceed  to  manufacture ;  no  material  was  furnished  by  the 
Government  to  be  used  on  the  alleged  contract,  no  bonds  asked  for  or 
given,  and  no  additional  insurance  taken  out,  and  no  other  act  done 
by  the  petitioner  upon  or  in  pursuance  of  any  alleged  contract  entered 
into  with  the  Government  in  respect  to  the  20,000  pairs  of  trousers. 

7.  It  is  not  alleged  by  the  petitioner  who  it  was  of  the  Government 
agents  from  whom  alleged  assurance  was  obtained. 

8.  Mr.  Harry  L.  Wells,  who  was  at  the  time  of  the  alleged  trans- 
action acting  chief  of  the  uniform  section,  clothing  and  equipage 
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division,  New  York  City,  has  made  and  filed  in  the  case  an  affidavit 
embracing  the  following  questions  and  answers : 

"  Question.  Did  you  give  claimant  company  an  oral  order  for  the 
manufacture  of  these  trousers? 

"  Answer.  No  oral  order  was  given  this  company  by  our  office  for 
the  contract  for  wool  trousers. 

"  Question.  Is  it  the  policy  of  your  section  to  award  oral  contracts 
for  the  manufacture  of  trousers? 

"  Answer.  No  oral  contracts  for  the  manufacture  of  any  garment 
were  ever  given,  except  in  emergency  cases  where  garments  were 
needed  immediately.  This  happens  in  only  three  cases,  which  I  recall 
very  distinctly,  none  of  which  were  with  this  firm. 

"Question.  What  authoritv,  if  any,  did  the  Daily  News  Record 
have  to  advise  contractors  or  awards? 

"  Answer.  This  paper  had  absolutely  no  authority  to  advise  con- 
tractors of  awards,  and  simply  ran  a  copy  of  our  recommendation 
to  the  Board  of  Awards  as  a  news  item.  The  Daily  News  Record  is 
a  trade  paper,  mainly  textiles,  published  by  Daily  Trade  Record 
Coinpany,  of  New  York ;  E.  W.  Fairchild,  president. 

"  Question.  If  such  a  contract  had  been  given  by  New  York  office, 
would  same  have  been  given  to  you  ? 

"Answer.  No  contract  other  than  a  spot  purchase  not  in  excess 
of  a  thousand  dollars  would  have  been  given  by  the  depot." 

9.  No  work  was  done  by  the  petitioner  in  pursuance  of  the  alleged 
agreement  because  no  contract  was  awarded  and  no  material  was 
furnished  by  the  Government.  The  expenditure  made  by  Mr.  Har- 
grove on  his  trip  to  New  York  was  made  for  the  purpose  of  sub- 
mitting a  bid. 

DECISION. 

1.  This  claim  is  filed  under  the  act  of  March  2, 1919,  entitled  "  An 
act  to  provide  relief  in  cases  of  contracts  connected  with  the  prose- 
cution of  the  war,  and  for  other  purposes,"  which  provides  in  part 
as  follows : 

"That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into  in  good  faith  dur- 
ing the  present  emergency  and  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen,  by  any  officer  or  agent  acting  under  his  au- 
thority, direction  or  instruction,  or  that  of  the  President,  with  any 
person,  firm  or  corporation  for  the  acquisition  of  lands,  or  the  use 
thereof,  or  for  damages  resulting  from  notice  by  the  Government  of 
its  intention  to  acquire  or  use  said  lands,  or  for  the  production, 
manufacture,  sale,  acquisition,  or  control  of  equipment,  materials, 
or  supplies,  or  for  services,  or  for  facilities,  or  other  purposes  con- 
nected with  the  prosecution  of  the  war,  when  such  agreement  has 
been  performed  m  whole  or  in  part,  or  expenditures  have  been 
made  or  obligations  incurred  upon  the  faith  of  the  same  by  any 
such  person,  firm,  or  corporation  prior  to  November  twelfth,  nine- 
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teen  hundred  and  eighteen,  and  such  agreement  has  not  been  exe- 
cuted in  the  manner  prescribed  by  law :  Provided^  That  in  no  case 
shall  any  award,  either  by  the  Secretary  of  War  or  the  Court  of 
Claims,  include  prospective  or  possible  profits  on  any  part  of  the 
contract  beyond  the  goods  and  supplies  delivered  to  and  accepted  by 
the  United  States  and  a  reasonaDle  remuneration  for  expenditures 
and  obligations  or  liabilities  necessarily  incurred  in  performing  or 
preparing  to  perform  said  contract  or  order.'* 

2.  The  Government  is  not  liable  and  the  Secretary  of  War  has  no 
authority  to  award  damages,  except  in  cases  where  there  has  been  an 
express  or  implied  agreement  as  set  out  in  the  act  above  mentioned. 
The  petitioner  relies  upon  the  telegrams  and  the  letter  set  out  in  the 
statement  of  facts,  and  upon  certain  alleged  statements  made  by  Gov- 
ernment agents  at  New  York,  to  support  its  claim  that  a  contract  was 
entered  into  for  the  manufacture  of  20,000  pairs  of  trousers.  There 
is  nothing  in  the  telegrams  sent  by  the  petitioner,  one  to  the  depot 
quartermaster.  Fort  Sam  Houston,  Tex.,  and  one  to  the  Quartermas- 
ter General,  109  East  Sixteenth  Street,  New  York  City,  which  can  by 
any  possibility  be  construed  as  either  expressly  or  impliedly  binding 
the  Government  to  an  agreement  for  the  manufacture  of  trousers  in 
any  number  whatever.  Nor  is  there  anything  in  the  letter  from  the 
War  Service  Committee  of  Garment  Industry  that  could  possibly 
create  such  an  express  or  implied  agreement.  It  is  clear  also  from 
the  evidence  that  no  assurance  was  given  Mr.  Hargrove  by  any  agent 
of  the  Government  that  a  contract  had  been  awarded  him.  Mr. 
Harry  L.  Wells,  acting  chief  of  the  uniform  section,  clothing  and 
equipage  division,  New  York  City,  said  that  no  oral  contracts  for  the 
manufacture  of  any  garments  were  ever  given  except  in  three  cases, 
and  that  he  recalls  very  distinctly  that  the  petitioner  was  not  the 
contractor  in  any  one  of  those  cases. 

3.  The  petitioner  relies*  also  upon  the  telegram  which  was  sent  out 
by  the  Daily  News  Record  notifying  the  petitioner  that  the  contract 
had  been  let.  As  a  matter  of  fact,  no  contract  had  been  let,  although 
petitioner's  bid  had  been  submitted.  In  order  to  bind  the  Govern- 
ment by  such  a  notice  as  that  sent  out  by  the  Daily  News  Becord  it 
would  have  to  be  established  that  the  Daily  News  Record  was  a  Gov- 
ernment agent.  There  was  no  such  agency.    Mr.  Wells  says : 

"  This  paper  had  absolutely  no  authority  to  advise  contractors  of 
awards  and  simply  ran  a  copy  of  our  reconunendation  to  the  Board 
of  Awards  as  a  news  item." 

The  Daily  News  Record  was  merely  a  trade  journal  engaged  in 
giving  information  to  the  textile  industry.  It  was  a  newspaper  with 
no  more  connection  with  the  Government,  and  no  more  authority 
to  give  notice  on  behalf  of  the  Government  or  to  bind  it,  than  any 
other  local  newspaper.  In  order  for  a  binding  agreement  to  be  made 
there  must  be  a  meeting  of  the  minds  of  the  parties,  either  through 


DEOISIOKS  BOABD  OF  CONTRACT  ADJUSTMENT.  583 

an  express  understanding  or  on  account  of  the  doing  or  sajdng  of 
things  by  one  party  from  which  the  law  will  raise  up  an  implied 
agreement.  There  was  nothing  of  that  sort  in  this  case,  because 
there  could  Have  been  no  meeting  of  the  mind^  either  expressly  or 
impliedly  by  any  act  on  the  part  of  the  Daily  News  Record,  which 
was  in  no  sense  an  agent  and  had  no  authority  to  bind  the  Govern- 
ment. 

4.  Even  had  there  been  a  binding  agreement  between  the  Oovem- 
ment  and  the  petitioner  in  this  case  for  the  manufacture  of  the 
20,000  pairs  of  trousers,  there  could  be  no  recovery  as  to  the  item  of 
$900  for  4^  cents  per  pair  upon  the  trousers  which  had  not  been,  and 
could  not  have  been,  manufactured.  Such  a  claim  is  merely  for  pros- 
pective or  possible  profits,  and  the  recovery  of  such  profits  can  not 
be  allowed  under  the  express  wording  of  the  above  act  referred  to, 
in  the  absence  of  ofther  controlling  consideration. 

5.  Nor  could  the  petitioner  recover,  under  the  express  wording  of 
the  act,  any  money  expended  on  the  trip  made  by  Mr.  Hargrove  to 
New  York,  even  if  a  contract  had  been  entered  into  between  the  peti- 
tioner and  the  Government  for  the  manufacture  of  the  20,000  pairs 
of  trousers,  unless  there  was  some  act  or  some  expression  on  the  part 
of  the  Government  agents  from  which  an  express  or  implied  agree- 
ment might  be  raised  up  to  pay  the  same;  because  this  would  have 
been  an  expenditure  made  prior  to  entering  into  the  agreement,  and 
the  act  above  referred  to  expressly  provides  for  the  recovery  of  such 
expenditures  only  in  cases  where  they  have  been  incurred  upon  the 
faith  of  such  an  agreement,  and  there  can  be  no  reliance  upon  an 
agreement  until  the  same  has  been  entered  into. 

6.  Looked  at  from  every  point  of  view,  therefore,  there  is  no  lia- 
bility whatever  upon  the  Government  in  this  case,  and  the  relief 
asked  for  must  be  denied. 

DISPOSmON. 

The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  a  copy  of  this  decision  to  the  Claims  Board,  Office  of  the 
Director  of  Purchase,  for  its  information  and  guidance. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut.  Col.  Hamilton  concurring. 


Case  No.  47. 

In  re  MATTER  OF  CSBTUS  COLD  OLVE  CO. 

1.  ACT  OF  HA&CH  2,  1919,  HBCE8SABY  BLSKBVT8  OF  CLAIX  IfHDBB.— 

To  \fTing  a  case  within  the  proyiiiong  of  the  act  of  ICarch  9,  1919,  it 
1b  neoessary  to  show  that  there  was  an  asn^eement  between  an  anthor- 
Ized  asrent  of  the  Secretary  of  War  and  the  claimant  prior  to  BoTem- 
ber  12,  1918,  and  that  relying  npon  such  agreement,  claimant  necet- 
Barily  incurred  obligations  prior  to  Horember  12,  1918.  Where  the 
obligation  has  been  inonrred  or  expenditure  made  subsequent  to  Vo- 
▼ember  12,  1918,  there  can  be  no  recoTory  under  the  express  terms  of 
the  act. 

2.  ALLOCATION,  EFFECT  OF— PEBMISSION  TO  COHTBACT,  EFFECT  OF.— 

A  mere  allocation  to  claimant,  or  a  permission  given  by  the  OoTemment 
to  purchase  goods,  the  property  of  a  third  party  held  subject  to  a 
priority  right  of  the  G-overnment  to  designate  the  persons  to  recelTe 
the  same  **  on  the  regulaiTcommercial  terms,"  is  in  no  sense  an  agree- 
ment either  on  the  part  of  the  claimant  or  on  the  part  of  the  OoTem- 
ment  that  would  be  binding  upon  either  in  case  of  default. 
8.  CONTRACT,  EFFECT  OF  TEB1C8  OF— OPTION,  AS  CONSTITVTINO  SALE 
OB  OWNEBSHIP— OWNEBSHIP,  EFFECT  OF  OPTION  ON— SALE,  OP- 
TION AS  CONSTITUTINO. — ^Vnder  a  contract  providing  for  the  importa- 
tion of  goods  by  a  dealer  with  the  permission  of  the  Oovemment  in  con- 
sideration of  which  the  importer  agreed  to  hold  the  goods  for  a  specified 
time  after  their  arrival,  during  which  time  the  goods  were  so  held,  it  was 
stipulated  the  importer  would  permit  the  Oovernment  to  designate  the 
parties  to  whom  the  goods  "  shall  be  sold  and  delivered,"  and  agreed 
to  "  sell  and  deliver  ^  *  *  to  parties  so  designated  *  *  *  in 
the  quantities  and  at  the  times  the  Oovernment  designates,"  with  the 
further  stipulations  that  it  would  **  not  sell  or  contract  to  sell "  any 
of  such  goods  to  parties  other  than  those  designated  by  the  Government, 
and  that  when  so  designated  it  would  sell  to  the  parties  designated  at 
the  regular  commercial  terms,  "subject  to  the  buyers  furnishing  a 
guarantee,"  if  desired,  or  at  its  option  that  the  Oovernment  could  buy 
such  goods  itself,  the  Oovernment  did  not  become  the  owner  of  sucn 
goods.  Subject  to  the  right  of  the  Government  to  designate  the  parties 
to  whom  such  goods  were  to  be  sold  or  to  purchase  the  same  itself, 
the  complete  title  and  right  to  the  property  remained  in  the  importer, 
and^after  the  expiration  of  the  time  specified  therein  was  its  property 
free  and  clear  of  any  claim  by  the  Government. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 
1.  During  the  summer  and  fall  of  1918  there  was  a  scarcity  in  this 
country  of  casein,  which  is  an  ingredient  used  in  the  manufacture  of 
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waterproof  glue,  needed  in  the  construction  of  airplane  parts.  At 
a  conference,  therefore,  between  representatives  of  the  raw  materials 
division  of  the  Bureau  of  Aircraft  Production  and  other  depart- 
ments interested  in  the  production  of  glue,  it  was  finally  agreed  to 
secure  a  lifting  of  the  embargo  upon  foreign  casein  to  the  extent  of 
500  tons  of  Argentine  casein.  This  embargo  had  been  placed  upon 
foreign  shipments  of  this  product  on  account  of  the  shortage  of 
shipping. 

2.  Prior  to  the  conference  above  mentioned,  efforts  had  been  made 
by  the  petitioner,  Certus  Cold  Glue  Co.,  to  secure  the  lifting  of  the 
embargo  upon  the  importation  of  foreign  casein,  either  through  T.  M. 
Duche  &  Sons,  importers  of  New  York,  or  directly  to  itself,  as  this 
ingredient  was  being  largely  used  by  the  petitioner  in  the  manu- 
facture of  waterproof  glue  which  it  was  supplying  to  persons  and 
firms  engaged  in  Government  work,  but  these  efforts  on  the  part  of 
the  petitioner  were  unsuccessful. 

3.  The  embargo  having  been  lifted  on  500  tons  of  Argentine  casein 
as  a  result  of  the  conference  mentioned  above,  a  written  agreement 
was  entered  into  on  October  24,  1918,  between  the  United  States 
(represented  by  Lieut.  O.  R.  Ewing,  A.  S.  A.  P.)  on  the  one  hand, 
and  T.  M,  Duche  &  Sons  on  the  other,  whereby  it  was  agreed  that 
T.  M.  Duche  &  Sons  would  import  from  South  America  500  tons  of 
Argentine  casein  to  be  paid  for  and  shipped  to  the  said  T.  M.  Duche 
A  Sons,  and  that  the  Government,  in  consideration  of  having  lifted 
the  embargo  on  the  shipment,  would  have  the  right,  during  a  limited 
time,  either  to  purchase  the  casein  itself,  or  to  designate  persons  to 
whom  T.  M.  Duche  &  Sons  might  sell  it  upon  usual  commercial  terms, 
with  guaranty  as  to  payment  by  the  purchasers  if  so  desired.  This 
agreement  further  stipulated  the  prices  at  which  the  casein  was  to 
be  sold  by  T.  M.  Duche  &  Sons  to  the  persons  whom  the  Government 
might  designate  to  them. 

4.  The  first  importation  of  this  casein,  aggregating  350  tons, 
reached  the  port  of  New  York  in  the  first  week  of  November,  1918. 
It  appears  that  the  Certus  Cold  Glue  Co.  was  not  at  the  conference 
at  which  it  was  decided  to  lift  the  embargo  on  this  foreign  shipment 
of  casein,  but  a  few  days  after  the  contract  was  made  between  the 
Government  and  T.  M.  Duche  &  Sons,  the  petitioner  was  informed 

of  that  contract, 

5.  On  November  9, 1918,  Lieut  E.  V.  Ackerman,  who  was  chief  of 
the  glue  section,  raw  materials  department,  production  division. 
Bureau  of  Aircraft  Production,  whose  duty  it  was  to  supervise  the 
sources  of  discovery  of  glue  and  its  components,  and  to  control  and 
restrict  the  sale  of  the  same,  and  to  allocate  glue  and  its  components 
in  such  manner  as  to  best  serve  the  interest  of  the  Government  work, 
after  receiving  word  that  the  850  tons  of  Argentine  casein  had 
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reached  the  port  of  New  York,  went  to  Detroit,  Mich.,  which  is  the 
place  of  residence  of  the  Certus  Cold  Olue  Co.,  and  there  met  Mr. 
Prestholdt,  president  of  that  company,  and  told  him  that  250  tons 
of  this  casein  had  been  allocated  to  his  company. 

6.  Petitioner  alleges  that  at  this  conference  there  was  an  under- 
standing by  it  with  Lieut.  Ackerman  that  the  Government  would 
direct  T.  M.  Duche  &  Sons  to  sell  and  deliver  to  the  claimant,  who 
would  purchase  from  the  said  T.  M.  Duche  &  Sons  250  tons  of  casein 
allocated  to  the  petitioner;  and  that  the  claimant  should  and  would 
use  the  said  250  tons  of  casein  as  an  ingredient  only  in  such  glue  as 
should  be  sold  by  claimant  to  persons  and  firms  engaged  in  Govern- 
ment work.  Petitioner  alleges  further  that  there  was  an  implied 
agreement  in  this  transaction  that  the  Government  would  furnish 
customers  to  use  all  the  glue  manufactured  from  the  250  tons  of 
casein. 

7.  By  a  telegram,  dated  November  11,  1918,  which  reached  T.  M. 
Duche  &  Sons  the  morning  of  the  12th  of  November,  1918,  Lieut. 
Ackerman  notified  T.  M.  Duche  &  Sons  that  the  250  tons  of  Argen- 
tine casein  had  been  allocated  to  the  petitioner,  the  Certus  Cold  Glue 
Co. 

8.  Thereafter  correspondence  took  place  between  the  petitioner 
and  T.  M.  Duche  &  Sons  with  respect  to  the  price,  time  of  delivery, 
adjustment  of  freight  rates,  financial  arrangements  with  respect  to 
payment  for  the  casein;  and  the  casein  was  purchased  by  the  peti- 

•tioner  from  the  T.  M.  Duche  &  Sons. 

9.  The  petitioner  relies  upon  the  transaction  which  took  place  be- 
tween its  president  (Mr.  Prestholdt)  and  Lieut.  Ackerman  on  the 
9th  of  November,  and  upon  its  purchase  of  the  casein  as  incurring 
liabilities  from  which  it  is  entitled  to  relief  under  the  act  of  March 
2, 1919. 

DECISION. 

1.  This  claim  is  presented  under  the  act  of  March  2,  1919,  which, 
so  far  as  is  necessary  to  set  it  out  in  this  case,  authorizes  the  Secre- 
tary of  War — 

"  To  adjust,  pay,  or  discharge  any  agreement  *  *  *  that  has 
been  entered  into  in  good  f aitn  during  the  present  emergency  and 
prior  to  November  twelfth,  nineteen  hundred  and  eighteen,  by  any 
officer  or  agent  acting  under  his  authority  ♦  ♦  ♦  with  any  per- 
son, firm,  or  corporation  ♦  ♦  ♦  for  the  production,  manufacture, 
sale,  acquisition,  or  control  of  equipment,  materials,  or  supplies,  or 
for  services  ♦  *  *  when  ♦  ♦  ♦  expenditures  have  been  made 
or  obligations  incurred  upon  the  faith  of  the  same  by  any  such  per- 
son, firm,  or  corporation  prior  to  November  twelfth^  nineteen  Awn- 
dred  and  eighteen    *    *    *." 

2.  To  bring  the  present  case  within  the  provisions  of  the  act,  it  is 
necessary  to  show  that  there  was,  first  of  all,  an  agreement  between 
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the  authorized  agent  of  the  Secretary  of  War  and  the  petitioner 
prior  to  November  12,  1918,  and  secondly,  that  relying  upon  such 
agreement  the  petitioner  necessarily  incurred  obligations  prior  to 
November  12, 1918. 

8.  At  the  outsiet,  it  must  be  conceded  by  all  that  if  the  transaction 
between  Lieut.  Ackerman  and  Mr.  Prestholdt,  president  of  the  peti- 
tioner company,  on  November  9, 1918,  was  merely  a  permission  given 
to  the  petitioner  to  buy  the  casein  directly  from  T.  M.  Duche  & 
Sons,  or  if  it  amounted  to  an  agreement  between  the  Grovemment 

and  the  petitioner  that  petitioner  would  buy  the  casein  directly  from 
T.  M.  Duche  &  Sons,  there  could  be  no  recovery  in  this  case,  because 

no  casein  was  purchased  by  the  petitioner  from  T.  M.  Duche  &  Sons 
until  after  November  11,  1918,  since  negotiations  were  not  started 
between  petitioner  and  T.  M.  Duche  &  Sons  until  after  the  receipt  by 
the  latter  company,  on  November  12,  of  the  telegram  from  Lieut. 
Ackerman  notifying  them  that  the  250  tons  of  Argentine  casein  had 
been  allocated  to  the  petitioner.  In  such  case,  the  obligation  not  hav- 
ing been  incurred  prior  to  November  12,  1918,  there  could  be  no 
recovery  under  the  express  terms  of  the  act  of  March  2,  1919.  It  is 
a  fact  that  there  were  no  negotiations,  and  therefore,  no  sale  and 
purchase  between  the  petitioner  and  T.  M.  Duche  &  Sons  until  after 
November  11,  1918.  Mr.  Arthur  T.  Bate,  of  T.  M.  Duche  &  Sons, 
who  conducted  negotiations  with  respect  to  this  casein  (p.  61  of  the 
record)  testified: 

"  Question.  Was  there  any  contract  or  agreement  or  obligation  as 
to  these  250  tons  existing  between  your  company  and  the  Glue  Com- 
pany before  you  received  a  telegram  on  November  12th  (meaning 
the  telegram  of  Lieut.  Ackerman  giving  notice  of  the  allocation  to 
the  Certus  Cold  Glue  Co.)  ? 

"Answer.  No,  sir;  none  whatever." 

4.  Counsel  for  the  petitioner,  recognizing  the  soundness  of  the 
foregoing  conclusion,  and,  abandoning  the  position  taken  in  the  peti- 
tion that  the  conference  of  November  9,  resulting  in  an  agreement 
on  the  part  of  the  petitioner  to  buy  the  casein  from  T.  M.  Duche  & 
Sons  now  rests  the  claimant's  case  upon  the  theory  that  at  the  con- 
ference on  November  9  between  Lieut.  Ackerman  and  Mr.  Prestholdt 
there  was  a  purchase  by  the  petitioner  of  the  250  tons  of  Argentine 
casein  from  the  Government  itself,  the  Government  being  the  actual 
owner  of  the  casein,  and  T.  M.  Duche  &  Sons  being  merely  factors, 
and  that  the  purchase  having  been  made  on  November  9  with  the 
condition  attached  that  all  of  the  glue  manufactured  from  the  casein 
should  be  sold  only  to  parties  engaged  in  Government  work,  imported 
an  implied  warranty  that  the  Government  would  furnish  customers 
for  all  the  glue  manufactured  from  the  250  tons  of  casein. 

5.  Assuming  therefor  for  the  time  being  that  the  liability  of  the 
Government  under  the  latter  theory  would  be  different  from  the 
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liability  where  the  agreement  was  to  buy  from  T.  M.  Duche  &  Sons, 
we  will  proceed  to  discuss  the  question  as  to  whether  or  not  the  peti- 
tioner agreed  on  November  9,  if  petitioner  so  agreed,  to  buy  from 
T.  M.  Duche  &  Sons,  or  directly  from  the  Government,  and  this  in- 
volves the  question  as  to  who  owned  the  casein,  aAd  whether  the 
petitioner  knew  who  owned  the  casein. 

6.  The  question  as  to  who  owned  the  casein  as  between  the  Gov- 
ernment and  T.  M.  Duche  &  Sons  is  to  be  determined,  primarily, 
by  the  intent  of  the  parties  as  set  out  in  the  agreement  between  the 
Government  and  T.  M.  Duche  &  Sons.  This  agreement  provides  as 
follows : 

"  2.  In  consideration  of  the  Government  having  assisted  the  con- 
tractor in  securing  the  permission  of  the  War  Trade  Board  for  the 
importation  of  Tsaid  casein,  the  contractor  will  hold  casein  so  im- 
ported in  store  for  a  period  of  six  months  after  its  arrival  in  the 
United  States  of  America,  and  such  additional  period  as  it  may 
.  be  requested  so  to  do  by  the  Government ;  provided,  that  as  to  such 
additional  period  it  can  do  so  without  unduly  jeopardizing  its  inter- 
ests. During  any  period  that  such  casein  is  so  held  in  store,  the 
contractor  will  permit  the  Government  to  designate  the  parties  to 
whom  it  shall  be  sold  and  delivered,  and  the  contractor  wiU  sell  and 
deliver  said  casein  to  parties  so  designated  by  the  Government  in 
the  quantities  and  at. the  times  the  Government  designates;  and 
t?ie  contractor  will  n/ot  sell  or  contra/it  to  sell  any  of  said  casein  to 
any  parties  other  than  those  designated  by  the  Government  as  above 
provided  for. 

"8.  The  contractor  will  sell  said  casein  to  the  parties  so  desig- 
nated by  the  Government  on  the  regular  commercial  terms,  subject 
to  the  buyers  furnishing  a  guarantee  if  the  contractor  desires  same, 
and  at  the  following  prices:  (Here  the  prices  are  set  out.) 

"  5.  Nothing  herein  contained  shall  prevent  the  Government  itself 
from  huyinq  said  casein  from  the  contractor,  instead  of  the  parties 
designated  by  the  Government,  at  the  prices  above  named." 

This  agreement  was  plain  and  unambiguous.  T.  M.  Duche  & 
Sons  were  to  purchase  250  tons  of  Argentine  casein,  and  the  Gov- 
ernment, in  consideration  of  lifting  the  embargo,  was  to  have  the 
right,  during  a  certain  length  of  time  to  buy  the  casein  from  T.  M. 
Duche  &  Sons,  or  to  designate  persons  to  whom  T.  M.  Duche  &  Sons 
might  sell  it.  In  other  respects,  the  complete  title  and  right  to  the 
property  remained  in  T.  M.  Duche  &  Sons,  and  after  the  expira- 
tion of  the  time  specified  therein,  the  casein  was  to  be  their  prop- 
erty, free  and  clear  of  any  claim  by  the  Government. 

7.  The  Government  had  considered  the  question  of  importing  this 
casein  itself,  directly,  for  sale  to  certain  manufacturers  and,  also, 
the  question  of  having  it  imported  at  the  special  instance  of  certain 
contractors,  but  decided  that  this  was  not  the  proper  method  to 
have  the  casein  brought  into  this  country  (testimony  of  Mr.  Bate, 
Record,  p.  55).    The  Government  purposely  intended  to  do  what  it 
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did  do  in  the  contract  with  T.  M.  Duche  &  Sons,  that  is,  to  have 
the  casein  imported  by  an  importer  for  the  general  trade,  and  then 
to  have  that  importer  sell  the  casein  to  the  manufacturers,  who 
would  be  designated  by  the  Government,  generally,  without  show- 
ing any  preference  to  anyone.  The  Government  had  a  right  to  do 
that,  and  this  Board  has  no  authority  to  question  that  right. 

8.  It  is  clear,  also,  that  the  Certus  Cold  Glue  Co.  knew  the  method 
that  the  Government  had  adopted  and  knew  of  the  contract  that  the 
Government  had  made  with  T.  M.  Duche  &  Sons.  Mr.  Charles  H. 
Widman,  secretary  of  petitioner  company  (p.  99  of  record),  testified: 

"Question.  Do  you  know  anything  about  that?  When  did  you 
first  find  out  that  such  a  contract  was  made  as  the  one  between  the 
Government  and  Duche  &  Song? 

"Answer.  We  knew  it  a  few  days  after.  I  know  I  was  informed 
of  it." 

9.  This  fact,  taken  also  in  connection  with  the  fact  that  the  peti- 
tioner had  made  prior  effort  to  secure  the  importation  of  casein 
through  T.  M.  Duche  &  Sons,  indicates  very  clearly  that  the  peti- 
tioner not  only  knew  of  the  existence  of  the  contract  with  T.  M. 
Duche  &  Sons,  but  that  they  were  also  familiar  with  the  terms  of 
that  agreement  and  the  purpose  which  the  Government  had  in  mind 
in  adopting  that  method  of  having  the  casein  imported  into  this 
country. 

10.  Even  if  we  should  say  that  the  petitioner  did  not  know,  on 
November  9,  all  the  terms  of  the  agreement  between  the  Government 
and  T.  M.  Duche  &  Sons,  and  even  if  we  should  say  that  the  peti- 
tioner thought  on  that  date  that  it  had  bought  the  casein  from  the 
Goveiimient,  the  petitioner  had  occasion  to  find  out  and  did  find  out 
by  negotiations  with  the  T.  M.  Duche  &  Sons,  which  began  on  the  12th 
of  November  and  before  the  casein  was  purchased  by  the  petitioner 
from  T.  M.  Duche  &  Sons,  that  they  were  dealing  with  T.  M.  Duche 
&  Sons  and  not  with  the  Government,  and  the  petitioner  then  knew, 
or  ought  to  have  known,  that  there  had  not  been  and  could  not  have 
been  any  purchase  of  casein  by  it  from  the  Government  on  November 
9,  and  that  there  was  no  obligation  on  its  part  to  take  the  casein 
under  any  agreement  with  the  Government  for  the  purchase  of  it. 

11.  It  was  understood,  also,  by  Lieut.  Ackerman  at  the  time  that  he 
had  the  conference  with  Mr.  Prestholdt  on  the  9th  of  November,  that 
he  was  merely  allocating  250  tons  of  Argentine  casein  to  the  peti- 
tioner and  that  the  petitioner  was  buying  the  casein  from  T.  M. 
Duche  &  Sons.  Lieut.  Ackerman  (p.  34  of  the  record)  testified  as 
follows : 

"  Question.  What  I  am  driving  at  is,  what  do  you  mean  by  *  setting 
aside '  or  '  allotting '  or  *  allocating '  ?  What  is  meant  by  those 
terms?    What  is  the  actual  fact  in  connection  with  it? 
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'^Answer.  The  actual  fact  is  that  a  certain  proportion  of  that 
shipment  would  be— the  various  casein  manufacturers  would  be  told 
that  they  could  have  a  certain  proportion  of  that  importation. 

"  Question.  How  do  you  mean  they  could  have  it? 

"  Answer.  The  Government  in  this  case  gave  T.  M.  Duche  &  Sons 
authority  to  ship  250  tons  of  the  importation  of  500  tons  to  the  Cer- 
tus  Cold  Glue  Company. 

"  Question.  Upon  what  authority  did  the  Government  give  to  T. 
M.  Duche  &  Company  the  right  to  ship  unless  the  Government  had 
given  the  authori^  to  sell?    You  can  not  ship  until  you  have  sold. 

"  Answer  The  Government  gave  authority  to  sell. 

"  Question  Then,  an  allotment  is  simply  a  right  that  the  purchaser 
has  to  buy  and  the  seller  has  to  sell.    Isn't  that  all  it  is? 

"  Answer.  Why  I  presume  that  is  it. 

"  Question.  You  understood  that  was  all  it  was? 

"  Answer.  Yes,  sir. 

"  Question.  So  that  when  vou  had  the  conversation  with  the  glue 
company  on  the  9th,  you  understood  that  it  was  simply  giving  them 
the  right  to  buy  and  Duche  &  Sons  the  right  to  sell? 

"  Answer.  I  undei*stood  that  I  was  giving  them  the  right  to  secure 
250  tons  of  casein  which  had  been  imported  by  the  Government  for 
glue-making  purposes. 

"  Question.  Yes;  to  secure  it  by  what  means? 

"Answer.  By  purchase. 

"  Question.  By  purchase  ? 

"  Answer.  By  purchase." 

12.  Thei-e  is  nothing  in  the  evidence  to  show  that  at  the  conference 
between  Lieut.  Ackerman  and  Mr.  Prestholdt  on  the  9th  of  November 
there  was  any  discussion  of  price  or  terms  or  money  arrangements;  in 
fact,  all  of  these  matters  were  taken  up  between  the  petitioner  and 
T.  M.  Duche  &  Sons,  beginning  with  the  negotiations  on  the  12th  of 
November.  It  is  very  clear,  therefore,  that  no  obligations  were  in- 
curred by  the  petitioner  on  the  faith  of  any  agreement  with  any  au- 
thorized agent^of  the  Secretary  of  War,  and  there  can  be  no  liability 
of  the  Government  in  the  premises. 

13.  Due  consideration  has  been  given  the  contention  of  the  petitioner 
that  the  conference  between  Lieut.  Ackerman  and  Mr.  Prestholdt 
on  the  9th  of  November  resulted  in  an  agreement  on  the  part  of  the 
petitioner  to  buy  the  casein  from  the  T.  M.  Duche  &  Sons,  although, 
if  there  had  been  such  an  agreement  there  would  have  been  no 
liability  on  the  Government,  since  no  liability  was  incurred  under 
that  agreement  until  after  November  11, 1918,  and  hence  no  recovery 
can  be  had  under  the  act  of  March  2, 1919.  This  board,  however,  is 
of  the  opinion  that  that  conference  did  not  amount  to  an  agreement 
that  the  petitioner  would  purchase  the  glue  from  T.  M.  Duche  & 
Sons;  that  is,  it  did  not  amount  to  an  agreement  in  the  sense  that 
there  was  at  that  time  any  liability  resting  upon  the  petitioner  to  take 
the  casein.  The  conference  amounted  simply  to  an  assent  on  the 
part  of  the  petitioner  to  the  allocation  or  the  allotment  or  the  per- 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  691 

mission  which  Lieut.  Ackerman  had  given  to  petitioner  to  secure  the 
casein  from  T.  M.  Duche  &  Sons.    This  conclusion  is  borne  out — 

(1)  By  the  statement  of  Lieut.  Ackerman,  in  a  letter  of  March 
14,  1919,  to  the  petitioner  (filed  as  Exhibit  C  with  the  original 
petition)  that  the  allocation  of  the  casein  was  made  to  the  petitioner, 
" at  the  urgent  request  of  your  company"  (meaning  petitioner). 

(2)  By  the  statement  of  the  petitioner  in  its  original  petition  that 
at  the  time  the  contract  was  entered  into  between  the  Government 
and  T.  M.  Duche  &  Sons  "  the  claimant  had  been  waiting  for  this 
Argentine  casein  for  the  purpose  of  making  waterproof  glue  to  be 
used  by  the  various  aircraft  producers.    *     *    *." 

(3)  By  the  efforts  which  the  petitioner  had  made  to  secure  this 
casein  as  set  out  in  telegram  of  July  16,  1918,  to  Lieut.  Ackerman, 
which  reads  as  follows : 

"  Lieut.  E.  D.  Ackerman, 

^^ Plywood  Section^  Bwreau  Aircraft  Production^ 

''119  D  St.  NE.,  Washington,  D.  C. 

"  In  our  request  for  permission  to  import  casein  from  Argentine 
we  failed  to  strongly  emphasize  the  quantity  necessary,  therefore 
ask  that  under  no  circumstances  should  the  amount  be  reduced  from 
five  hundred  tons,  but  be  allowed  to  remain  at  this  figure.  Un- 
doubtedly this  is  the  minimum  which  we  can  manage  with  until  our 
home  production  becomes  sufficient.  If  the  Government  grant  us 
permission  to  import,  by  all  means  allow  our  request  to  pass  without 
alteration.  Excessive  ocean  rates  necessitate  nxing  or  regulating, 
and  the  Government  should  stipulate  that  the  maximum  charge 
should  not  exceed  thirty-five  dollars  per  ton. 

"  Certus  Cold  Glue  Company, 
"Per  H.  L.  Prestholdt,  Pres^ 

(4)  By  a  letter  of  the  petitioner  of  November  5,  addressed  to 
Lieut.  Ackerman,  which  contains  the  following  statement : 

"  We  will  shortly  be  in  need  of  between  200  and  300  tons,  and  will 
be  pleased  to  hear  from  you  as  to  the  amount,  price,  and  terms  of 
this  requirement  that  could  be  allocated  to  our  company.  May  we 
have  your  report  by  return  mail  ? " 

and 

(5)  By  the  statement  in  the  petitioner's  amended  claim  that  at  the 
time  of  the  conference  of  November  9 — 

"  The  claimant  had  already  received  inquiries  and  had  been  prom- 
ised orders  for  waterproof  glue  of  the  amount  contemplated  to  be 
manufactured  from  the  250  tons  of  Argentine  casein,  from  the  fol- 
lowing manufacturers  of  aircraft  parts  for  use  in  the  performance 
of  contracts  then  being  negotiated  with  them  by  the  Government 
(here  follows  the  list  of  names)." 

The  facts  and  evidence  just  referred  to,  taken  in  connection  with  the 
obvious  duties  and  purpose  of  the  visit  of  Lieut.  Ackerman  of  Novem- 
ber 9,  make  it  very  plain  that  all  that  the  transactions  of  November 
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9  amounted  to  was  a  permission  given  by  the  Government  to  the 
Certus  Cold  Glue  Co.  to  purchase  250  tons  of  casein  from  T.  M. 
Duche  &  Sons,  or,  in  other  words,  an  allocation  of  that  amount  of 
casein  to  the  petitioner,  and  there  was  in  no  sense  an  agreement 
either  on  the  part  of  the  petitioner  or  on  the  part  of  the  Govern- 
ment that  would  be  binding  upon  either  in  ciise  of  default.  The 
petitioner  had  made  numerous  efforts  to  secure  the  casein,  and  on 
November  9,  relying  upon  its  expectations  of  business,  and  no  doubt 
speculating  upon  the  continuance  of  the  war  or  upon  the  continued 
needs  of  the  Government  in  spite  of  the  ending  of  the  war,  exercised 
its  business  judgment  and  assented  to  the  allocation,  and  thereafter, 
in  pursuance  of  the  permission  given  by  the  Government,  of  its  own 
volition  and  without  any  compulsion  made  a  binding  agreement  to 
purchase  the  casein  from  T.  M.  Duche  &  Sons  after  November  11, 
1918. 

14.  Looked  at  from  every  angle,  there  can  be  no  liability  whatever 
upon  the  Government  in  this  case,  and,  therefore,  the  relief  asked 
for  will  be  denied. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut.  Col.  Hamilton  concurring. 

decision  affirmed. 

December  29,  1919. 

On  review  by  the  Secretarv  of  War,  the  conclusion  of  the  Board  of 
Contract  Adjustment  that  claimant  has  failed  to  establish  the  right 
to  compensation  under  the  act  of  March  2,  1919,  is  approved  and  the 
order  of  that  Board  denying  relief  is  confirmed. 

This  claim  havingbeen  presented  before  the  Board  of  Contract  Ad- 
justment, and  that  Board,  after  a  hearing,  having  rejected  the  claim 
and  entered  an  order  denying  relief,  the  claimant  in  due  course  has 
brought  the  matter  upon  appeal  to  the  Secretary  of  War. 

Upon  consideration  of  the  entire  record,  the  conclusion  of  the  Board 
of  Contract  Adjustment  that  claimant  has  failed  to  establish  the  right 
to  compensation  under  the  terms  of  the  act  of  March  2, 1919,  is  hereby 
approved,  and  final  order  of  the  Board  of  Contract  Adjustment  de- 
nying claimant  relief  is  therefore  confirmed. 

Even  if  it  should  be  held  that  the  supposed  agreement  of  November 
9  created  an  obligation  on  the  part  of  the  claimant  to  purchase  the 
casein  in  question,  claimant  would  not  be  entitled  to  compensation,  as 
it  is  neither  alleged  nor  proved  that  there  was  any  express  agreement 
to  compensate  claimant  or  to  provide  purchasers  for  claimant's  glue, 
and  I  am  of  the  opinion  that  no  implied  agreement  is  properly  to  be 
deduced  from  the  express  agreement  alleged.  It  seems  more  reason- 
able to  interpret  the  express  agreement  as  one  intended  solely  for  the 
benefit  of  the  Government,  and  subject  to  an  implied  condition  that  if 
the  Government  should  not  designate  persons  willing  to  purchase  the 
entire  product,  then  the  claimant  would  be  released  from  the  restric- 
tions as  to  sales  to  the  general  public. 

Benedict  CroweijLh 
The  Assistant  Secretary  of  War^ 

Director  of  Munitiorui, 


Case  No.  8. 

In  re  MATTEB  \)F  COHTBACT  OF  BAXSEim,  XoAFEE  A  CO. 

1.  ACT  OF  XAECH  2,  1919,  SCOPE  OF— ATJTHOBITY  OF  8ECBETABY  OF 
WAR— nrFOBXAL  COHTBACTS,  VALIDITY  OF  PBIOB  TO  ACT  OF 
KABCH  a,  1919— 8ECBETABY  OF  WAB,  AUTHOBITY  OF.— Prior  to 
the  act  of  Karch  2,  1919,  the  Secretary  of  War  had  no  authority  to 
authorize  the  payment  on  a  claim  for  extra  work  caused  by  the  Ooyem- 
ment  in  connection  with  a  valid  subsistingr  contract,  since  such  a  claim 
was  considered  a  claim  for  unliquidated  damages.  Under  the  act  of 
March  2,  1919,  howeyer,  the  Secretary  of  War  is  authorized  to  adjust, 
pay,  or  discharge  implied  agreements  upon  a  fair  and  equitable  basis 
entered  into  in  good  faith  during  the  emergency  contemplated  therein 
and  prior  to  Hoyember  12,  1918,  by  any  officer  or  agent  acting  under 
the  authority,  direction,  or  instruction  of  the  Secretary  of  War  with  any 
person  for  services,  facilities,  or  other  purposes  connected  with  the 
prosecution  of  the  war.  And  such  power  under  the  act  extends  to  and 
embraces  claims  for  extra  work  or  expenditures  caused  by  the  Ooyem- 
ment  in  connection  with  a  valid  subsisting  contract. 

9.  ACT  OF  XABCH  2,  1919,  CLAIKS  FOB  EZTBA  COMPEHSATIOH  infDEB 
FOBXAL  COHTBACT- ADJUTANT,  CAKP,  AUTHOBITY  OF  UKDBB 
ACT  OF  KABCH  2,  1919— EXTBA  COMPEHSATIOH,'  WHEH  AL- 
LOWED—DCPLIED  AGBEEKEHT,  WHAT  COHSTITUTES.— Although, 
under  a  valid  written  contract  for  supplies  and  services  in  preparing 
the  remains  of  deceased  officers  and  enlisted  men  at  Camp  Sevier, 
S.  C,  the  prices  of  such  services  and  supplies  are  fixed  in  the  contract, 
a  claimant  is  entitled  to  extra  compensation  where,  as  the  result  of  an 
epidemic  which  caused  an  unusually  large  number  of  deaths,  addi- 
tional help  was  rendered  necessary  and  it  became  impossible  for  claim- 
ant to  obtain  the  regulation  caskets  provided  for  in  the  contract  in 
time  to  deliver  the  bodies  when  they  were  desired,  which  fact  was  com- 
municated to  the  camp  adjutant,  who  authorized  claimant  to  procure 
better- grade  caskets  than  those  contracted  for  at  an  extra  expense,  as 
the  same  could  be  obtained  without  delay,  although  claimant  advised 
him  that  the  bodies  could  be  kept  until  such  time  as  regulation  coffins 
could  be  obtained,  as  such  officer  was  the  authorized  agent  to  procure 
the  additional  services  and  facilities  within  the  meaning  of  the  act  of 
March  2,  1919,  and  the  Government,  having  received  the  benefit  of  the 
facilities  and  services,  is  obliged  to  pay  for  the  same  their  reasonable 
value,  since  the  agreement  has  been  performed  and  the  expenditures 
have  been  made  by  claimant. 

Col.  Garnett  writing  the  opinion  of  the  Board — 

FINDING  Of  fact. 

The  Board  finds  the  following  to  be  the  facts : 
1.  Bamseur,  McAfee  &  Co.,  of  Greenville,  S.  C,  entered  into  a 
contract,  dated  July  2,  1918,  with  Maj.  J.  H.  Bigley,  Q.  M.  R.  C, 
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for  supplies  and  services  in  preparing  the  remains  of  deceased  offi- 
cers and  enlisted  men  at  Camp  Sevier,  S.  C.  The  prices  fixed  by 
said  contract  for  the  supplies  and  services  are  as  follows: 

For  officers  and  enlisted  men : 

Embalming each—    $6.50 

Caskets  with  metal-lined  shipping  cases 1 do 32.50 

Caskets  in  cases  without  metal  lining do "26.00 

Name  plates  for  caskets,  no  charge  each. 

The  specifications  as  to  caskets  to  be  furnished  are  as  follows : 

"Caskets  to  be  furnished  as  follows:  Casket  varnished,  fiye-coat 
work,  finished  rosewood.  Made  of  best  grade  poplar  limiber,  high 
three-panel  top,  face  panel  or  removable  cap.  Six  nontarnish  han- 
dles, name  plate.  Lined  on  inside  with  domestic,  nice  pillow,  and 
No.  1  casket  lining  and  box,  six  handles  on  outside  shipping  box. 
Transportation  of  remains  to  and  from  camp  to  railway  station 
or  cemetery." 

The  services  rendered  by  said  company  have  been  highly  satisfac- 
tory, and  it  is  still  operating  under  said  contract. 

2.  In  October,  1918,  the  Spanish  influenza  became  epidemic  in  the 
camp  and  in  that  month  Bamseur,  McAfee  &  Co.,  embalmed  and 
furnished  caskets  for  347  soldiers.  On  one  day,  October  5,  1918, 
the  epidemic  was  so  virulent  that  between  40  and  50  bodies  of  sol- 
diers and  officers  were  brought  to  the  company  for  embalmment.  A 
representative  of  the  company  then  called  up  Maj.  Ward,  camp 
adjutant,  and  explained  to  him  that  it  was  impossible  to  procure 
from  the  factory  the  regulation  caskets  provided  for  in  the  contract 
in  time  to  deliver  the  soldiers'  bodies  to  their  homes  when  they  were 
desired,  and  if  it  was  desired  to  dispose  of  these  bodies  speedily  it 
would  be  necessary  for  the  company  to  use  a  better  grade  casket  and 
incur  extra  expense  in  order  to  expedite  the  shipment  of  the  bodies. 
Maj.  Ward  was  informed  that  the  company  could  hold  the  bodies 
until  the  regulation  caskets  had  been  procured,  but  he  authorized 
the  company  to  get  better  caskets  by  express  so  as  to  expedite  the 
shipment  of  the  soldiers'  bodies.  The  claim  was  presented  as  for 
extras  made  necessary  by  the  order  of  the  adjutant  of  the  camp, 
and  is  itemized  in  the  petition  as  follows : 

Extra  help.  Amount. 

J.  M.  Abbott,  eiubalmer $45.00 

L.  Vannucl,  embalmer 40.00 

E.  W.  Biggs,  embalmer 40.00 

Edw.  Allen,   embalmer 90.00 

R.  D.  Hudsou,  general  help--- 40.00 

C.  W.  Gwynn,  general  help 30.00 

Dial  Harrison,  general  help 50.00 

Charles  Maxwell,  general  help 15.00 

Ben  Dobson,  general  help 1 20.00 

O.  C.  Williams,  general  help 50.00 

J.  D.  Fortner,  general  help 10.00 

T^ng-distanee  telephone  calls 116.00 
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Extra  help.  Amount. 

Carpenter  Bros.,  rubber  gloves,  cotton  disinfectant,  etc $75.00 

Lodging  for  soldiers  and  extra  civilian  help 40.00 

Rental  on  extra  hearse,  W.  L.  Welbom 26. 00 

Public  service  transfers 50. 00 

Meals  for  soldiers  and^extra  civilian  help 260.00 

Express  on  347  caskets,  at  $3.25 1, 127. 75 

Advance  on  347  caskets  from  $14  to  $22 2,276.00 

4, 808. 75 

The  same  account  was  presented  to  the  subdepot  quartermaster, 
Camp  Sevier,  S.  C,  and  he  referred  the  same  to  the  officer  in  charge 
of  transportation,  by  whom  it  was  returned  with  the  following  in- 
dorsement : 

2.  These  contractors,  Samseur,  McAfee  &  Co.,  have  always  handled 
this  business  in  a  most  efficient  way,  exerting  every  effort  possible  to 
give  us  prompt  and  satisfactory  service  at  a  contract  price  of  $39.00, 
which  I  consider  a  very  close  price  under  ordinary  circumstances, 
and  I  am  of  the  opinion  that  they  should  be  reimbursed  for  the  loss 
they  have  sustained  because  of  conditions  which  they  could  not 
anticipate  or  exercise  any  control  over.  I,  therefore,  recommend 
that  the  following  items  be  allowed : 

Long-distance  telephone  calls ! $115. 00 

Lodging  for  soldiers  and  extra  clvllinn  help 40.00 

Meals  for  soldiers  and  extra  civilian  help 260.00 

Express  on  347  caskets,  at  $3.25 1, 127. 75 

Advance  on  347  caskets,  at  $14.00  to  $22 2,776.00 

4, 318.  75 

This  recommendation  was  concurred  in  by  C.  E.  Fronk,  lieutenant 
colonel,  Medical  Corps,  division  surgeon  at  Camp  Sevier,  and  for- 
warded to  The  Adjutant  General  of  the  Army,  Washington,  D.  C.,' 
requesting  instructions.  No  action  having  been  taken  favorable  to 
the  petitioners,  they  brought  their  petition  before  the  Board  of  Con- 
tract Adjustment. 

3.  The  question  which  is  presented  to  this  Board  is  whether  the 
Secretary  of  War  has  authority  to  reimburse  the  contractors  with 
the  Government  for  extra  work  caused  by  the  United  States  in  re- 

•  gard  to  a  matter  within  the  terms  of  an  already  existing  contract. 
Prior  to  the  passage  of  the  Dent  bill  (act  of  Mar.  2,  1919,  entitled 
"  Act  to  provide  relief  in  cases  of  contracts  connected  with  the  war 
and  for  other  purposes  "),  it  seems  clear  that  the  Secretary  of  War 
had  no  authority  to  authorize  the  payment  on  a  claim  for  extra  work 
caused  by  the  United  States  in  connection  with  a  valid  subsisting 
contract,  since  such  a  claim  was  considered  a  claim  for  unliquidated 
damages. 

In  Cramp  v.  U.  /S.,  216  U.  S.  494,  reversing  the  same  case  in  the 
Court  of  Claims,  the  Supreme  Court  was  called  upon  to  construe  the 
effect  of  a  release  given  by  Cramp  &  Sons,  in  connection  with  pay- 
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ment  for  work  done  on  the  ironclad  Alabama,  The  terms  of  the 
release  were  to  release  all  claims  against  the  United  States,  except 
^  claims  arising  under  the  said  contract  other  than  those  which  the 
Secretary  of  the  Navy  had  no  jurisdiction  to  entertain."  Cramp  & 
Sons  brought  a  suit  before  the  Court  of  Claims  for  $49,792.66,  as- 
serted to  be  due  as  unliquidated  damages  on  account  of  extra  work 
caused  by  the  United  States.  That  court,  relying  upon  U,  S.  v. 
Crwm/p  &  Sons^  206  U.  S.  118,  held  that  the  release  was  broad  enough 
to  bar  the  claim.  The  Supreme  Couii;  revei'sed  the  case,  holding  that 
a  claim  for  "  extra  work  caused  by  the  United  States  "  was  a  claim 
for  unliquidated  damages  which  the  Secretary  of  the  Navy  had  no 
jurisdiction  to  entertain,  citing  and  relying  upon  Power  v.  U.  S,j 
18  Ct.  CI.  268,  275.    See  also  Cramp  v.  U.  S.  239,  U.  S.  221,  227. 

4.  Has  the  doctrine  of  the  Cramp  case  been  affected  by  the  passage 
of  the  aforesaid  act?  That  act,  so  far  as  it  is  applicable  to  this  case, 
reads  bb  follows : 

"That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into,  in  good  faith 
during  the  present  emergency  and  prior  to  November  12,  1918,  by 
any  officer  or  agent  acting  under  his  authority,  direction,  or  instruc- 
tion, or  that  of  the  President,  with  any  person,  firm,  or  corporation 
for  the  *  *  *  sale,  acquisition,  or  control  of  equipment,  materials, 
or  supplies,  or  for  services,  or  for  facilities,  or  other  purposes  con- 
nected with  the  prosecution  of  the  war  when  such  agreement  has  been 
performed  in  whole  or  in  part  or  expenditures  have  been  made  or 
obligations  incurred  upon  the  faith  or  the  same  by  any  such  person, 
'firm,  or  corporation  prior  to  November  12,  1918,  and  such  agreement 
has  not  been  executed  in  the  manner  prescribd  by  law." 

5.  Although  this  claim  was  presented  before  the  passage  of  the 
aforesaid  act  the  equity  of  the  statute  will  govern  the  decision  of  this 
question  if  the  act  is  in  terms  applicable  to  this  case.  The  act  in 
terms  authorizes  the  Secretary  of  War  to  adjust,  pay,  or  discharge 
implied  agreements  upon  a  fair  and  equitable  basis  entered  into  in 
good  faith  during  the  present  emergency  and  prior  to  November  12, 
1918,  by  any  officer  or  agent  acting  under  the  authority,  direction,  or 
instruction  of  the  Secretary  of  War  with  any  persons  for  services, 
facilities,  or  other  purposes  connected  with  the  prosecution  of  the 
war.  We  do  not  believe  that  it  can  be  doubted  that  in  this  case,  under 
the  circumstances  set  out  above,  Maj.  Ward,  the  camp  adjutant,  was 
the  authorized  agent  of  the  Secretary  of  War  to  procure  the  addi- 
tional services  and  facilities,  and  it  seems  clear  that  the  United  States, 
having  received  the  benefit  of  the  facilities  and  services,  is  obliged  to 
pay  for  the  same  their  reasonable  value,  since  the  agreement  has  been 
performed  and  the  expenditures  have  been  made  by  said  firm. 
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DISPOSITION. 

1.  This  case  will  be  referred  to  the  Claims  Board,  director  of  pur- 
chase, for  action  and  for  recommendation  to  the  Secretary  of  War 
of  a  fair  and  equitable  basis  upon  which  the  agreement  found  herein 
shall  be  adjusted,  paid,  and  discharged,  and  for  further  procedure 
in  the  manner  pix)vided  in  subsection  C  of  section  5,  Supply  Circular 
17,  revised  March  26,  1919. 

Col.  Boggs,  CoL  Fairbanks,  Lieut  Col.  Carruth,  Lieut.  Col.  Ham- 
ilton, and  Lieut.  Col.  Williams  concurring. 

OONCURRINO  OPINION  BV   LIEUT.  COL.   HAMILTON. 

I  concur  with  my  associates  in  the  decision  that  the  Government 
is  obligated  to  pay  to  the  claimant  the  reasonable  value  of  the  serv- 
ices rendered  by  it  upon  the  authority  and  direction  of  Maj.  Ward, 
and  I  wish  to  invite  attention  to  the  fact  that  in  determining  the 
reasonable  value  of  these  services  the  recommendation  of  the  depot 
quartermaster  at  Camp  Sevier  need  not  necessarily  be  followed. 

Board  of  Contract  Adjustment, 
By  E.  A.  Hamilton,  Member^ 
Lieut  Colonel  Ordnance  Dept,^  U.  S.  A. 


Case  No.  502. 

In  re  CLAIX  OF  THE  HATIOHAL  YACCIirE  A  AHTITOZin  nrSTITUTE. 

1.  ACT  OF  XABCH  8,  1919,  XEASimE  OF  BEUEF  UNDEB.— ITnder  the  aet 
of  Karoli  2,  1919,  the  Oovemment  is  oblisrated  to  reimburse  a  elaimant 
for  such  expenditures  as  it  may  have  made  on  the  faith  of  a  yalid  oral 
agreement.  But  no  allowanoe  will  be  made  for  expenditures  made  in 
the  performanoe  of  another  contract,  and  where  it  appears  that  some 
of  the  claims  filed  in  the  petition  for  allesred  expenditures  in  the  manu- 
facture of  or  preparation  to  manufacture  tetanus  gas  baeiUus  can  not  be 
allowed  for  this  reason  the  Claims  Board  of  the  Surgeon  OeneraPs  Oflloe 
will  be  directed  to  carefully  audit  the  various  items  of  expenditures. 

8.  COHTBACT,  WHAT  C0H8TITITTES. — A  verbal  authorization  to  e  claimant 
by  an  authorized  ofllcer  to  proceed  with  the  production  of  g^n  bacillus 
antitoxin,  limiting,  however,  the  number  of  animals  to  be  plaoed  on  it 
to  86,  but  not  specifying  a  definite  quantity,  although  claimant  was 
told  that  the  Government  would  be  in  a  position  to  take  all  of  the 
antitoxin  manufactured  by  claimant,  followed  by  action  of  elaimant 
thereon,  constitutes  a  valid  agreement  within  the  meaning  of  the  act 
of  Karch  8,  1919. 

Lieut.  Col.  Carrutli  writing  the  opinion  of  the  Board. 

KINniN«S  OF   F'ACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  based  upon  an  oral  agreement  alleged  to 
have  been  entered  into  on  or  about  June  5, 1918,  between  a  represen- 
tative of  the  National  Vaccine  and  Antitoxin  Institute,  Washington, 

D.  C,  and  Col.  E.  P.  Wolfe,  procurement  officer  of  the  Surgeon  Gen- 
eral's Office,  for  the  manufacture  of  tetanus  gas  bacillus  or  gas 
gangrene.  It  is  for  the  expenditures  made  and  raw  materials  pro- 
cured for  the  performance  of  this  alleged  verbal  agreement  that 
claimant  has  filed  its  statement  of  claim  for  $9,366.39. 

2.  Claimant  alleges  that  acting  upon  a  verbal  agreement  with  Col. 

E.  P.  Wolfe,  entered  into  on  or  about  June  5, 1918,  that  it  proceeded 
to  establish,  equip,  and  maintain  a  laboratory  for  the  production  of 
tetanus  gas  bacillus,  or  gas  gangrene.  Mr.  J.  B.  Stewart,  vice  presi- 
dent of  the  claimant  company,  appeared  at  the  hearing,  and  testified 
substantially  as  follows:  That  the  National  Vaccine  and  Antitoxin 
Institute  had  been  engaged  in  the  manufacture  of  various  serums  for 
the  Government  for  a  considerable  period  of  time,  and  at  the  time  of 
this  alleged  agreement  with  Col.  Wolfe,  it  was  undertaking  to  manu- 
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facture  tetanus  antitoxin;  that  about  this  time  there  was  a  confer- 
ence of  all  of  the  biological  producers  held  at  the  hygienic  laboratory 
for  the  purpose  of  discussing  the  production  of  this  new  serum;  that 
acting  upon  the  decision  of  these  biological  men,  claimant  began  the 
preparation  of  its  plant  to  produce  the  serum;  that  it  was  a  short 
time  after  this  that  claimant  was  told  by  Col.  Wolfe  of  the  Surgeon 
General's  Office  to  proceed  with  the  manufacture  of  tetanus  gas 
bacillus ;  that  on  accoimt  of  the  nature  of  the  antitoxin  to  be  manu- 
factured it  became  necessary  to  erect  an  additional  laboratory,  and 
to  make  considerable  expenditures,  in  order  to  furnish  same ;  that  no 
written  order  was  ever  given,  or  written  contract  signed  between 
claimant  and  the  Government;  that  he  was  not  sure  of  the  exact  date 
when  this  agreement  was  had  with  Col.  Wolfe. 

3.  Col.  Wolfe,  of  the  Medical  Department,  testifying  in  behalf  of 
the  Government  stated :  That  he  recalled  having  verbally  instructed 
claimant  company  to  proceed  with  the  manufacture  of  the  antitoxin ; 
that  he  was  not  certain  about  the  date,  but  did  not  think  it  w'as  as 
early  as  June  (the  date  alleged  by  claimant  that  the  agieeuient  wa*; 
entered  into),  but  thought  that  it  was  at  a  much  later  date,  sometime 
in  August  or  September,  basing  this  belief  upon  the  fact  that  the 
Government's  requirements  .for  the  new  antitoxin  had  been  sent  out 
in  July,  1918,  and  it  was  subsequent  to  this  date  when  he  had  the  con- 
versation with  the  representative  of  the  National  Vaccine  Institute. 
Col.  Wolfe,  in  an  affidavit  made  to  the  Board  of  Contract  Adjust- 
ment, under  date  of  August  8,  1919,  has  the  following  to  say  with 
reference  to  the  date  when  the  alleged  verbal  agreement  was  entered 
into: 

"That  some  time  during  the  late  suiiuner,  deponent  sent  out  re- 
quest to  the  various  biological  producers — the  National  Antitoxin 
and  Vaccine  Institute  excepted — for  information  as  to  the  quantity 
of  tetanus  perf ringens  antitoxin,  among  other  biologicals,  which  the 
same  several  producers  could  furnish.  The  said  National  Antitoxin 
and  Vaccine  Institute  being  a  small  producer  and  difficulty*  having 
been  experienced  with  the  smallpox  vaccine  furnished  by  it,  it  was 
not  considered  as  a  probable  source  of  supply  of  tetanus  perfringens 
antitoxin. 

"  That  some  time  later,  believed  to  be  August  or  September,  a  rep- 
resentative from  that  institute  called  upon  the  deponent  and  asked 
that  the  institute  be  permitted  to  enter  fonnal  production  of  this 
antitoxin,  to  which  proposal  deponent  assented,  and  in  the  course 
of  the  conversation  stated  that  the  Medical  Department  would  take 
all  the  tetanus  perfringens  antitoxin  that  the  institute  could  furnish, 
but  that  the  institute  should  not  put  more  than  twenty-five  (25)  ani- 
mals on  treatment. 

"  That  while  deponent  can  not  fix  the  exact  date  of  this  conference 
and  this  informal  agi'eement,  he  is  convinced  that  it  was  not  earlier 
than  the  latter  part  of  August,  but  is  of  the  opinion  that  it  may  have 
been  as  late  as  the  latter  part  of  September." 
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1.  It  appears  from  the  evidence  that  the  Government  was  in  need 
of  this  gas  bacillus  antitoxin,  and  that  biological  producers  were 
requested  to  assist  the  Government  in  supplying  its  needs.  Claim- 
ant company's  representative,  it  appears,  attended  the  meeting  of 
the  biological  producers  and  understanding  the  needs  of  the  Gov- 
ernment proceeded  to  prepare  itself  to  manufacture  the  desired  anti- 
toxin. It  was,  however,  at  a  later  date  when  it  was  instructed  to 
proceed  and  given  verbal  assurances  by  Col.  Wolfe  that  the  Govern- 
ment would  use  all  of  this  gas  bacillus  antitoxin  it  could  produce 
but  limited  the  number  of  horses  to  be  placed  upon  this  work.  Col. 
Wolfe  testified  before  the  hearing  on  this  point  as  follows : 

"  No  contract,  no  formal  contract,  was  ever  made  with  this  claim- 
ant. I  do  not  recall  now  just  the  exact  reason  for  it,  but  I  do 
recall  that  the  representative  of  the -company  was  in  the  office,  and 
I  did  formally,  verbally,  authorize  him  to  proceed  with  the  produc- 
tion of  it,  limiting  the  number  of  animals  to  be  placed  on  it  to 
twenty-five     *     *     *."     (Transcript,  p.  38.) 

2.  There  is  conflict  of  testimony  as  to  the  date  of  this  alleged 
agreement.  Claimant's  witness  was  not  positive  as  to  whether  it 
was  in  June  as  alleged  in  petition  or  not.  His  testimony  on  this 
point  is  as  follows: 

"  *  *  *  I  think  that  it  was  in  June  some  time.  I  am  not  defi- 
nite about  the  date,  but  I  remember  it  was  pretty  warm,  because  they 
had  fans  for  us."     (Transcript,  p.  7.) 

Col.  Wolfe  was  not  positive  in  his  testimony  as  to  the  date  of  the 
alleged  agreement,  but  was  convinced  that  it  was  not  earlier  than 
the  latter  part  of  August. 

8.  It  is  apparent  that  the  claimant  was  given  a  verbal  order  by  a 
duly  authorized  agent  of  the  Government  to  proceed  with  the  manu- 
facture of  tetanus  gas  bacillus  or  gas  gangrene.  No  definite  quantity 
was  specified,  but  it  was  indicated  by  Government's-  officer  that  the 
Government  would  be  in  a  position  to  take  all  the  antitoxin  manu- 
factured by  claimant.  However,  claimant  was  limited  as  to  the 
number  of  horses  to  be  put  on  treatment.  There  is  a  question  about 
the  date  of  the  alleged  agreement,  but  in  view  of  claimant's  uncer- 
tainty as  to  whether  the  date  of  June  5, 1918,  was  the  date  of  alleged 
agreement  and  Col.  Wolfe's  statement  that  he  was  convinced  that  it 
was  not  earlier  than  the  latter  part  of  August,  1918,  the  Board  is  of 
the  opinion  that  the  agreement  was  entered  into  the  latter  part  of 
August,  1918,  whereby  within  the  meaning  of  the  terms  of  the  Dent 
Act  entitled  "An  act  to  provide  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes,"  the  Govern- 
ment is  obligated  to  reimburse  claimant  for  such  expenditures  as  it 
may  have  made  in  the  performance  of  the  alleged  oral  agreement. 
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4.  Claimant  has  filed  an  itemized  statement  with  this  Board  for 
its  expenditures  in  its  preparation  to  comply  with  the  Government's 
order  for  the  manufacture  of  this  antitoxin.  It  is  noted  that  a  num- 
ber of  these  expenditures  were  incurred  prior  to  June  5,  1918,  and 
many  of  them  prior  to  August  1,  1918,  and  a  number  of  expendi- 
tures were  incurred  in  its  preparation  to  mannfactare  tetanus  anti- 
toxin for  which  it  had  a  regular  executed  contract.  All  such  claims 
filed  in  this  petition  can  not  be  allowed,  and  the  Claims  Board  of 
the  Surgeon  General's  office  is  instructed  to  carefully  audit  the 
various  items  of  expenditures,  and  make  its  allowance  to  claimant 
in  accordance  with  this  decision. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Hamilton, 
and  Lieut  Col.  Williams  concurring. 


Case  No.  81. 

/ft  re  CLADC  OF  OTTOBINO  POMUIO,  ALSSSAJ^DBO  POMUIO,  AXEDEO  PO- 

MXXIO,  AHD  ERNESTO  POMUIO. 

War  Department, 
WasMngton^  August  26^  1919, 

MEMORAKDUM  FOR  WAR  DEPARTMENT  BOARD  OF  CONTRACT  ADJUSTMENT. 

With  reference  to  the  claim  of  Pomilio  Bros,  under  section  8  of 
the  act  approved  March  2,  1919,  upon  an  informal  agreement  made 
by  the  claimant  with  the  Chief  Signal  OflScer  of  the  Army  ^nd  com- 
municated to  the  Italian  Grovernment  through  the  State  Department 
and  under  a  written  agreement  subsequently  entered  into  with  the 
claimant  by  the  Director  of  Aircraft  Production,  the  War  Depart- 
ment Board  of  Contract  Adjustment  is  hereby  designated,  in  accord- 
ance with  the  terms  of  section  3,  as  the  agent  of  the  Secretary  of 
War  to  make  such  readjustment  in  the  premises  as  it  may  determine 
to  be  in  the  interest  of  the  United  States. 

Newton  D.  Baker,  Secretary  of  War. 

1.  FOBEIGH  aOYEBlTMEHTS,  HATIOHALS  OF,  WHO  ABE.— A  domestlo  cor- 
poration, formed  by  nationals  of  a  foreign  Goyemment  at  the  reqnest 
of  this  Government  in  order  to  facilitate  the  transaction  of  bnsiness, 
and  the  sole  stockholders  of  which  are  such  nationals  of  a  foreigrn 
GoYcmment,  may  itself  be  regarded  as  the  national  of  a  foreign  Govem- 
ment  within  the  meaning  of  the  act  approved  March  8,  1919.  (Pomilio 
Bros.  Corporation,  Case  Ho.  81.) 

9.  ACT  OF  XABCH  2,  1919,  SECTIOH  3,  COHSTBUEB— SECTIOH  3,  ACT  OF 
XABCH  2,  1919,  COHSTBITEI)— COHSTBITCTIOH,  SECTIOH  3,  ACT  OF 
MABCH  2,  1919— FOBEIGH  GOVEBHHEHTS,  HATIOHALS  OF.— The 
Secretary  of  War  may,  nnder  section  3,  act  of  March  2,  1919,  make  an 
equitable  and  fair  adjustment  of  a  contract,  formal  or  otherwise,  be- 
tween the  Government  and  the  nationals  of  a  foreigrn  Government  who 
have  furnished  services  or  supplies  to  the  Army,  regardless  of  the  terms 
of  the  contract,  even  though  it  was  executed  in  the  manner  prescribed 
by  law.     (Pomilio  Bros.  Corporation,  Case  Ho.  81.) 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  under  an  act  to  provide  relief  in  cases  of  con- 
tracts connected  with  the  prosecution  of  the  war,  and  for  other  pur- 
poses, approved  March  2,  1919,  for  compensation  alleged  to  be  due 
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under  a  contract  entered  into  by  the  individual  claimants  with  the 
Government. 

2.  Because  of  the  numerous  representatives  of  the  Government 
and  of  the  claimant  who  will  be  repeatedly  mentioned  in  this  decision 
it  is  desirable  to  list  the  dramatis  peraonae  in  the  transactions : 

Mr.  Ottorino  Pomilio Aircraft  engineer  and  technical  director  of  the 

PomlUo  Factory  at  Turin,  Italy. 

Mr.  Alessandbo  Pomiuo Head  of  the  Technical  Commission  sent  by  the 

Italian  War  Office  to  this  country  to  pro- 
cure aviation  materials  and  who  has  been 
frequently  in  this  country  from  1915  to  date. 

Mr.  Amedeo  Pomilio Head     of     the     Pomilio    Commission     which 

brought  exhibition  and  demonstration  planes 
to  this  country  in  1917  at  the  invitation  of 
Col.  Boiling  and  Col.  Clark,  of  the  American 
Commission  to  Italy. 

Mr.  Ebnesto  Pomiuo General  manager  of  the  Pomilio  Factory  at 

Turin  and  who  was  in  this  country  during 
the  spring  of  1918. 

Commander  C.  Cablos  Pfisteb— Italian  Navy,  sometime  naval   attach^  to  the 

Italian  ambassador  to  this  country  ana 
friend  of  and  interpreter  for  Pomilio  Bros., 
in  their  negotiations  with  this  Government. 

Mr.  C.  C.  Calhoun Claimant's  counsel. 

MaJ.  Gen.  G.  O.  Squieb Chief  Signal   Officer  of  the  Army,  of  whose 

corps  the  Air  Service  Signal  Corps  was  a 
division  until  the  control  of  aeronautics  was 
placed  under  Mr.  Ryan. 

Mr,  John  D.  Ryan Director  of  Aircraft  Production. 

Mr.  William  C.  Potteb Assistant  Director  of  Aircraft  Production. 

Mr.  Chables  W.  Nash Assistant  to  the  Director  of  Aircraft  Produc- 
tion, in  charge  of  engineering  and  production. 

Col.  Sidney  B.  Waldon Assistant  Chief  of  Engineering  Division,  Air- 
craft Production,  at  Dayton,  Ohio. 

Lieut.  Col.  Jesse  G.  Vincent— Chief  of  Airplane  Engineering  Division,  Bu- 
reau of  Aircraft  Production. 

MaJ.  HowABD  A.  Blood Chief  of  business  and  military  headquarters 

and  executive  officer  of  Engineering  Division, 
McCook  Field,  until  October  11,  1918,  and 
thereafter  also  contracting  officer  of  Bureau 
of  Aircraft  Production  at  McCook  Field. 

MaJ.  Rxtbin  H.  Fleet Supervisor  of  production  upon  airplane  con- 
struction contracts. 

Capt.  Q.  TwATCHMAN Supervisor  of  construction  on  airplane  con- 
struction contracts. 

First  Lieut.  J.  D.  Mubbay Assigned  to  render  all  possible  assistance  to 

the  claimant. 

Mr.  Fbedebick  E.  Moskovics— .Interested  in  aircraft. 

3.  During  the  year  1917  the  Italian  Government  sent  to  this 
country  a  number  of  airplanes  for  exhibition  and  demonstration  pur- 
poses, including  two  planes  designed  and  constructed  by  Mr.  Ottorino 
Pomilio.    An  eflSciency  test  was  conducted  at  Langley  Field  in  Sep- 
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tember,  1917,  shoitly  after  which  Mr.  Alessandro  Pomilio  was  called 
into  conference  by  Mr.  Howard  Coffin,  chairman  of  the  Aircraft  Pro- 
duction Board  of  the  Council  of  National  Defense,  and  Mr.  Pomilio 
was  asked  to  endeavor  to  induce  his  brother,  Mr.  Ottorino  Pomilio,  to 
come  to  this  country  for  the  purpose  of  designing  and  manufacturing 
airplanes  for  this  Government. 

4.  After  several  conferences,  and  when  he  was  about  to  sail  from 
New  York  for  Italy,  a  telegram  was  sent  to  Mr.  Ernesto  Pomilio 
reading  as  follows : 

"  Washington,  D.  C,  March  Wth — 6S6  p.  m. 

''  Referring  to  interview  with  members  of  the  Aircraft  Board,  if 
your  brother  will  come  to  this  country  to  design  and  develop  an  air- 
plane to  take  the  Liberty  motor,  the  Signal  Corps  will  arrange  to  en- 
ter into  a  contract  with  him  to  cover  his  expenses  of  the  work  and  the 
expenses  of  such  reasonable  number  of  engineers  or  skilled  workmen 
as  ne  mav  bring  with  him.  Terms  of  the  contract  and  payments  to  be 
arranged  so  as  to  be  agreeable  to  both  your  brother  and  the  Govern- 
ment. 

"  (Signed)  Squier,  Chief  Signal  Officer  of  the,  Army.^^ 

to  which  Mr.  Pomilio  replied  : 

"  Answering  your  telegram  dated  20th,  I  highly  appreciate  the 
demonstration  of  confidence  shown  to  my  brother  Ottorino  and  ex- 
press my  ( onviction  that  around  the  Liberty  engine  we  will  be  able 
to  design  a  very  up-to-date  two-seater  fighting  machine  and  a  two- 
seater  day  bombing  machine  stop.  I  assume  you  have  already  cabled 
to  Ambassador  Page  to  Rome  to  ask  Italian  Government  for  his  com- 
ing abroad  with  his  staff.  Referring  interview  with  Colonel  Mont- 
gomery, I  assume  that  if  Italian  Government  will  adopt  same  ma- 
chine designed  by  Ottorino  Pomilio  American  Government  will  agree 
to  furnish  the  necessary  parts  to  the  Italian  Government." 

5.  On  the  following  day  a  niemorandum,  bearing  the  notation 
'  Prepai-ed  by  the  Chief  Sig.  Officer,"  was  sent  to  the  Chief  of  Staff 
3f  the  Army  reading  as  follows : 

"  1.  It  is  desired  that  the  proper  United  States  official  in  Italy  bt 
instructed  to  request  the  General  Commissioner  for  Aviation  in 
Italy  to  issue  a  permit  to  Ottorino  Pomilio,  designer  of  aircraft,  and 
to  the  engineers  and  skilled  workmen  he  desires,  to  come  to  this 
coimtry,  as  soon  as  possible,  for  experimental  work  in  connection 
with  the  United  States  Governments  aviation  program. 

"  2.  It  is  desired  thcU  the  above  message  he  sent^  icith  further  ref- 
erence to  am  agreement  that  was  arram^ed  with  Mr.  Ernesto  Pomilio, 
brother  of  the  aircraft  designer. 

"3.  Attached  is  a  copy  of  the  agreement  made  with  Mr.  Ernesto 
PorrvUio.'*'* 

to  which  was  attached  a  paper  reading  as  follows : 

"  Agreement  sent  to  Mr.  Ernesto  Pomilio,  501  Fifth  Avenue,  New 
York  City,  by  the  Chief  Signal  Officer  of  the  Army,  March  20th, 
1918." 

followed  by  the  identical  text  of  the  telegram  of  that  date. 
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6.  On  March  22,  1918,  the  Acting  Secretary  of  War  wrote  to  the 
Secretary  of  State: 

"  I  have  the  honor  to  request  that  instructions  be  sent  to  the  diplo- 
matic representative  of  the  United  States  in  Rome  to  take  up  with 
the  proper  officials  of  the  Italian  Government  the  question  concern- 
ing  Ottorino.Pomilio,  desi|gner  of  aircraft,  referred  to  in  the  letter 
from  the  Chief  Signal  Officer  of  the  Army,  and  the  accompanying 
enclosure,  which  are  attached  hereto." 

7.  On  the  following  day  the  Signal  Corps  addressed  a  memoran- 
dum, by  authority  of  the  Chief  Signal  Officer,  to  the  Division  of 
Western  European  Affairs,  Department  of  State,  reading  as  follows : 

"  1.  On  March  21st  this  office  requested  the  office  of  the  Secretary 
of  War  to  ask  the  Secretary  of  State  to  send  a  cable  to  Italy  with 
reference  to  Ottorino  Pomilio,  designer  of  aircraft. 

"  2.  Will  you  please  send  me,  unofficially,  copy  of  the  cable  that  is 
sent  to  the  American  ambassador  in  Rome  on  this  subject,  in  order 
that  our  records  may  be  complete  and  the  matter  may  be  followed 
from  this  office?" 

8.  On  March  28,  1918,  Mr.  Lansing  cabled  to  the  American  am- 
bassador  at  Kome: 

"  War  Department  requests  that  General  Commissioner  for  Avia- 
tion in  Italy  be  requested  to  issue  permit  to  Ottorino  Pomilio,  air- 
craft designer,  and  to  engineers  and  skilled  workmen  he  desires,  to 
go  to  the  United  States  as  soon  as  possible  for  experimental  work  in 
connection  with  the  United  States  Government's  aviation  program. 
War  Department  refers  to  agreement  with  Ernesto  Pomilio,  brother 
of  Ottorino,  whereby  if  latter  will  come  to  the  United  States  to  de- 
sign and  develop  airplane  to  take  the  Liberty  motor,  United  States 
Signal  Corps  will  arrange  contract  with  him  to  cover  his  expenses  as 
well  as  those  of  engineers  or  skilled  workmen  who  accompany  him. 
Terms  of  contract  and  payments  to  be  arranged  so  as  to  be  agreeable 
to  Ottorino  Pqmilio  and  this  Government.    Cable  reply. 

"(Signed)  Lansing.' 

and  on  the  following  day  the  State  Department  reported  to  the 
Secretary  of  War : 

"  Referring  to  the  War  Department's  letter  of  March  22,  1918,  re- 
questing that  a  cable  message  be  sent  to  the  American  ambassador  at 
Rome  concerning  Ottorino  Pomilio,  a  designer  of  aircraft,  I  have 
the  honor  to  submit  the  following  paraphrase  of  a  telegram  received 
from  the  ambassador  under  date  of  March  27th : 

" '  I  am  informed  by  the  foreign  office  that  the  aviation  authori- 
ties of  the  Italian  Government  can  not  permit  Pcwnilio  at  the  pres- 
ent time  to  go  to  the  United  States,  owing  to  the  fact  that  his  services 
in  Italy  are  absolutely  indispensable.' " 

9.  Mr.  Ottorino  Pomilio  was,  at  that  time,  perfecting  two  new 
types  of  planes,  the  scout  and  the  two-seater  fighting,  the  first 
around  the  Isetto  Fraschina  motor  and  the  second  around  the  Fiat 
engine.    Further  negotiations  finally  resulted  in  the  Italian  authori- 
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ties  agreeing  to  relieve  Mr.  Pomilio  when  he  had  completed  his 
experimental  work  upon  these  two  planes  and  had  instructed  the 
engineer  who  would  succeed  him  in  the  factory  at  Turin.  (Record, 
pp.  83,  85.)  Mr.  Pomilio  selected  the  experts  and  technical  assist- 
ants he  desired  to  bring  to  this  country,  incliiTling  three  of  his  eight 
brothers,  and  the  party,  numbering  about  25,  left  Turin  late  in 
June  and  arrived  in  this  country  on  August  1, 1918. 

10.  Upon  arrival  the  party  was  taken  to  Indianapolis,  where  some 
preliminary  arrangements  had  been  made  in  anticipation  of  their 
coming,  and  within  three  days  after  landing  in  this  country  they  had 
commenced  work  in  the  factory  space  selected  for  them  by  the 
officials  of  the  Signal  Corps. 

11.  Lieut.  Murray  was  assigned  to  assist  claimants  in  every  way 

possible.    Upon  request  of  the  Government  and  with  his  help,  the 

claimants  prepared  an  estimate  of  the  cost  of  constructing  six  V.  L. 

"  8  "  single-seated  fighter  biplanes,  to  be  designed  and  built  around 

the  Liberty  "  8  "  engine  and  six  V.  L.  ''  12  "  two-seater  day  bomber 

biplanes,  to  be  designed  and  built  around  the  Liberty  "  12  "  engine. 

Referring  to  this  estimate,  Mr.  Murray  testified: 

*  *  ♦  «  «  «  * 

"  As  I  remember,  my  fibres  were  $480,000 ;  Ernesto's  were  within 
ten  thousand  of  what  mine  were,  and  the  instructions  were  that 
just  as  soon  as  we  had  an  estimate  that  we  both  agreed  on  we  were 
to  return  to  Dayton  for  a  contract. 

"We  went  to  Dayton  and  had  a  conference,  at  which  were  pres- 
ent Mr.  Nash,  Col.  Vincent,  Col.  Waldon,  and  Major  Blood,  and  Mr. 
Langdon.  I  submitted  my  estimate.  Mr.  Nash  tore  me  up  and  down 
and  crossways,  and  told  me  how  many  motor  cars  he  could  build 
for  that  much  money,  and  deducted  various  amounts  and  items  from 
the  estimate."     (Record,  p.  52.) 

♦  «  *  «  ♦  *  4t 

"Q.  Now,  this  estimate  which  you  say  you  made  of  the  cost  of 
building  these  12  machines,  which  amounted  to  about  $420,000,  was 
that  estimate  made  upon  plans  and  specifications  which  were  sub- 
mitted to  Pomilio  Brothers? 

"  A.  Well,  Pomilio  Brothers  submitted  specifications  of  their  own 
planes  to  the  Government,  of  course. 

"  Q.  Well,  did  the  Government  furnish  them  any  specifications 
at  all? 

"A.  The  material  specifications. 


"Mr.  Murray.  But  they  left  the  design  pretty  much  to  them  * 


♦  « 


"  Q.  How  do  you  account  for  this  discrepancy  between  the  estimate 
which  you  made,  with  the  experience  which  you  had,  and  the  figure 
which  Mr.  Nash  fixed? 

"  A.  Well,  I  personally  think  that  Mr.  Nash  was  a  little  bit  hardi 
He  did  not  understand  the  conditions.  ♦  *  *  j  don't  believe  he 
figured  it  was  going  to  cost  anywhere  near  that,  the  amount  of  money 
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that  it  did  cost  to  get  organized  and  to  get  started."     (Becord,  pp. 
68-65.) 

12.  A  series  of  conferences  between  the  claimant  and  representa- 
tives of  the  Government  occurred,  after  each  of  which  Col.  Waldon 
dictated  a  record  of  the  meeting.  As  to  the  conference  of  September 
9,  1918,  about  which  Lieut.  Murray  testified,  Col.  Waldon  testified 
and  read  from  his  records  as  follows; 

"This  paper  is  a  record  of  the  conference  dictated  by  me  im- 
mediately following  the  conference    *     *    ♦    signed  by  me  at  the 

time: 

«  «  *  ♦  *  *  * 

"*Col.  Vincent  reported  that  the  Pomilio  Brothers  had, presented 
information  and  data  on  two  types  of  planes  which  had  been  fa- 
vorably considered  by  the  Department  of  Military  Aeronautics.  Mr. 
Nash  outlined  the  desire  of  the  bureau  to  determine  in  advance  the 
probable  cost  of  experimental  machines,  and  urged  a  flat  price  rather 
than  a  cost  plus  price  as  the  basis  for  contract. 

"  *  The  Pomilios  had  included  in  their  estimate  the  total  cost  of 
the  machinery  they -required,  whereas  Mr.  Nash  indicated  that  the 
contract  should  amortize  a  part  of  this  equipment 

"  *  The  contract,  when  completed,  should  include  complete  sets  of 
drawings,  specifications,  and  all  information  necessary  for  manufac- 
ture, to  be  recorded  in  English.' 

4t  ♦  41.41  4(  ♦  4t 

"  Q.  What  was  the  next  thing  that  occurred  in  these  negotiations? 

"A.  The  following  day,  September  10,  a  conference  was  held  at 
which  were  present  Mr.  Ernesto  Pomilio,  Mr.  Ottorino  Pomilio, 
Commander  Pfister,  representing  the  Pomilio  Corporation;  Mr. 
Nash,  Lt.  Col.  Vincent,  Lt.  Col.  Clark,  Lt.  J.  D.  Murray,  and  myself 
for  the  Bureau  of  Aircraft  Production,  and  Mr.  Moskovics,  of  the 
Nordyke  &  Marmon  Company. 

•  *  •  •  •  •        '        • 

"  *  Mr.  Pomilio  presented  a  copy  of  telegram  dated  March  20, 1918, 
and  sent  bv  Gen.  Squier,  Chief  Signal  Officer  of  the  Army,  as  a 
reason  for  including  in  his  estimate  an  item  of  $25,000  under  extra 
expenses  for  traveling  expenses  from  Turin  to  Indianapolis  for  24 
persons.' 

"Q.  Had  you  known  of  that  telegram  prior  to  that  meeting? 

"A.  I  had  not,  and  I  believe  none  of  the  other  men  attending  the 
conference  had  heard  of  it  prior  to  that  meeting. 

"Mr.  Nash  at  that  meeting  presented  a  copy  of  memorandum 
signed  by  Mr.  Potter,  dated  September  6th,  stating  his  understand- 
ing of  the  basis  upon  which  the  Pomilio  Brothers  came  to  this  conn- 
try."     (Record,  pp.  470-475.) 

18.  The  memorandum  referred  to  reads  as  follows : 

"  1.  Regarding  the  Pomilio  Brothers,  Mr.  George  Ellis,  of  New 
York  City,  an  attorney  for  the  Union  Pacific,  and  an  acquaintance 
with  the  Pomilio  Brothers,  was  told  by  me  on  the  authority  of  the 
Aircraft  Board  some  time  between  the  1st  of  February  and  the  1st 
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of  April  this  year  that  the  Aircraft  Board  would  be  glad  to  have 
Pomilio  Brothers  come  to  this  country  with  some  of  their  assistante 
and  build  sample  airplanes  under  the  seneral  direction  of  the  Air- 
craft Board  and  in  the  employ  of  the  Signal  Corps. 

"  2.  No  more  definite  arrangement  than  this  was  made,  but  Pomilio 
Brothers  arrived  in  this  country  with  a  large  number  of  employees 
in  Au^st.  A  definite  understanding  expressed  in  writing  should 
be  arrived  at  with  the  Pomilips  either  confirming  this  arrangement 
and  specifiying  terms,  salaries,  etc.,  or  the  Bureau  of  Aircraft  Pro- 
duction, Signal  Corps,  Aircraft  Board,  and  the  United  States  Gov- 
ernment should  be  relieved  of  any  obligation  toward  Pomilio  Broth- 
ers except  such  as  may  be  specified  in  certain  definite  contracts  for 
experimental  planes. 

"  ( Signed )  W.  C.  Potter, 

"  Director  of  Aircraft  Prodiictio-n.^^ 

(Eecord,  p.  476.) 

"*Mr.  Waldon  (continuing).  The  Pomilio  Brothers  submitted  an 
estimate  covering  cost  of  building  6  single-seater  fighters  around  a 
Liberty  8  en^ne  and  6  day  bombers  around  the  Liberty  12  engine. 

"'This  estimate  was  gone  over  page  by  page  and  certain  objec- 
tions raised  and  items  reduced  or  eliminated. 

"  *  The  proposal  as  submitted  by  the  Pomilios,  with  the  deductions 
made  and  the  final  resultant  amounts  mutually  agreed  upon  were 
set  forth  and  are  as  follows: 


Material 

Liabor 

Draftint;  and  engineering 

Equipment 

General  expenses 

Total 

Profit  10  per  cent 

Total 

Kxtra  expenses 

Profit  10  per  cent 

Grand  totals 


PomiUoBros. 


$51,000.00 

126,000.00 

74,117.00 

47,050.00 

49,374.00 


348,291.00 
34,829.10 


3a3,120.10 

106,000.00 

10,600.00 


499,720.10 


Peductions. 


11,4^^7.50 

35,288.00 

6,437.50 


43,163.00 
4,316.30 


47,479.30 
150,000.00  F.R. 
6,000.00  Pilot. 
125,000.00  Kxch. 

10,600.00 


139,079.30 


Engineering 
agreement. 


$51,000.00 

126,000.00 

72,679.60 

11,762.00 

42,936.50 


305,128.00 
30,512.80 


I 


335,640.80 
25,000.00 


360,640.80 


"'(Signed)  S.  F.  Waldon, 

"'CoI.A.S.^M.A:'' 

♦  *  *  «  *  *  • 

"  Mr.  Wamx)n.  Under  '  extra  expenses,'  $106,000  was  divided : 

Traveling  expenses  from  Turin  to  Indianapolis  for  25  persona f»25,000 

Losses  in  exchange 25,000 

Compensation  to  pilot  for  experimental  flights 6,000 

Flying  risk 50,  OOO 

Total 106,000 

"  The  only  one  of  these  items  allowed  by  the  Engineering  Division, 
Bureau  of  Aircraft  Production,  was  the  first  item,  being  $25,000^ 
traveling  expenses  for  24  persons  from  Turin  to  Indianapolis  on 
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account  of  Gen.  Squier's  telegram  of  March  20, 1918,  which  had  been 
submitted  in  the  conference.     (Record,  p.  479.) 

•  *  *  4>  «  *  • 

"On  the  same  day,  September  10,  Mr.  Nash  formally  instructed 
La.  Col.  Vincent,  in  charge  of  the  Engineering  Division,  to  make  con- 
tract with  the  Pomilio  Brothers  for  6  sin^e-seater  fighters  and  6 
day  bombers  for  the  sum  of  $360,640.80.  He  made  it  part  of  these 
instructions  that  the  contract  should  be  made  to  cancel  all  previous 
obligations  that  might  have  existed  or  been  implied  by  Gen.  Squier's 
telegram  of  March  20  or  conversations  between  Pomilio  Brothers 
and  the  Aircraft  Board  or  other  oflScers  of  the  Signal  Corps.  He 
instructed  Col.  Vincent  to  arrange  for  drawings  and  specifications  to 
be  made  in  English  for  future  use  in  case  of  quantity  production  of 
the  types  developed. 

"  Mr.  Nash  wanted  to  put  the  aircraft  engineering  contract  on  what 
he  called  a  business  basis.  There  had  been  a  good  deal  of  criticism 
of  the  cost-plus  contracts,  and  he  saw  no  reason  why,  with  the  amount 
of  data  we  had  at  hand  through  auditing  the  books  of  contractors  and 
through  experience  from  the  McCook  Field,  we  should  not  be  able 
to  agree  in  advance  on  almost  any  type  of  machine,  as  to  what  it 
should  cost  to  produce  it.  Our  figures  were  fairly  uniform  as  to 
planes  built  by  American  manufacturers,  but  we  had  no  line  on  the 
probable  cost  of  planes  built  by  the  Pomilios,  and  in  making  the  con- 
tract with  them  on  the  basis  of  $360,000  we  felt  that  we  were  as  liberal 
as  was  at  that  time  justified  by  the  data  we  had  on  American  results. 
None  of  us  had  any  idea  that  the  cost  or  the  price,  rather,  at  which 
the  contract  was  made  would  net  the  Pomilios  any  profit. 

"  Q.  In  spite  of  the  fact  that  they  had  an  item  which  on  the  face 
of  it  indicated  a  10  per  cent  profit  in  the  $360,000  price  ? 

"A.  Yes. 

"Q.  But  you  really- expected  that  to  be  used  up  in  expenses?  Is 
that  a  fact? 

"A.  Yes,  and  as  you  will  see  in  the — well,  as  frequentjy  was  the 
case,  there  was  discussion  as  to  loss  rather  than  profit  out  of  the 
contract. 

*  «  «  *  *  ♦  * 

"Mr.  Waldon.  We  took  off  only  those  items  that  we  thought  we 
were  not  justified  in  leaving  in  and  the  item  of  10  per  cent  profit.  I 
don't  think  any  of  us  at  that  time  had  any  idea  that  it  was  more  than 
some  cushion  between  the  actual  cost  and  the  total  amount  of  the 
contract."     (Record,  pp.  484-487.) 

14.  Under  date  of  September  21,  1918,  contract  No.  118  was  exe- 
cuted, reading,  in  part,  as  follows : 


"Article  IV. 

"  The  price  to  be  paid  by  the  Government  to  the  contractor  for  the 
proper  performance  of  Article  I  hereof,  upon  acceptance  by  the  Gk)v- 
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eminent  of  the  articles  set  forth  in  said  Article  I  hereof,  shall  be  in 
the  sum  of  three  hundred  sixty  thousand  six  hundred  forty  dollars 
eighty  cents  ($e%0,640.80) :    ♦  ••    ♦ 

"(f)  It  is  further  understood  and  agreed,  as  a  condition  precedent 
to  the  execution  of  this  contract,  that  this  instrument  sets  forth  all 
the  agreements  and  understandings  arrived  at  between  the  parties 
hereto,  and  that  all  prior  understandings  and  negotiations,  both  verbal 
and  written,  heretofore  at  any  time  had  between  the  contractor  and 
the  Government  are  merged  in  this  contract;  and  that  in  considera- 
tion of  the  benefits  accruing  under  this  contract  and  the  mutual 
promises  and  agreements  herein  entered  into  the  execution  of  this 
contract  does  release,  acquit^  and  discharge  the  Government  from  aR 
dairriH  and  derrumda  of  whatsoever  kind  and  nature^  in  a/ny  maryner 
arisina  prior  to  the  execution  hereof. 

"  is)  I^  IS  further  understood  and  agreed  that  in  consideration  of 
the  payment  by  the  Government  of  the  expenses  incurred  by  Ernesto 
Pomilio,  Ottorino  Pomilio,  AmedeoPomilio,  Alessandro  Pomilio,  and 
their  organization,  in  coming  from  Italy  to  the  United  States,  and  in 
further  consideration  of  the  benefits  accruing  to  the  said  Ernesto 
Pomilio,  Ottorino  Pomilio,  Amedeo  Pomilio,  Alessandro  Pomilio  per- 
sonally and  as  stockholders  in  Pomilio  Brothers  Corporation,  con- 
tractor above  named,  under  this  contract,  the  said  Ernesto  Pomilio, 
Ottorino  Pomilio,  Amedeo  Pomilio,  Alessandro  Pomilio,  do  hereby 
release,  acquit,  and  discharge  the  Government  from  all  claims  and 
demands  or  whatsoever  kind  and  nature,  in  any  manner  arising  prior 
to  tlie  execution  of  this  contract. 

♦  *♦**«* 

"  In  witness  whereof,  the  parties  aforesaid  have  executed  this  con- 
tract in  quadruplicate  as  of  the  date  first  hereinbefore  written ;  and  the 
said  Ernesto  Pomilio,  Ottorino  Pomilio,  Amedeo  Pomilio,  Alessandro 
Pomilio,  before  named,  have  hereunto  affixed  their  individual  names 
for  the  purpose  of  subscribing  to  the  releases  set  forth  in  item  ^g)  of 
Article  IV  hereof ;  and  the  contracting  officer  hereby  certifies  tnat  if 
the  contractor  is  a  corporation,  the  said  officer  has  satisfied  himself 
of  the  authority  of  the  person  signing  the  contractor's  name  to  bind 
the  contractor  and  has  waived  the  filing  of  written  evidence  of  said 
authority." 

The  contract  was  signed  by  the  corporation  and  by  each  of  the 
Pomilio  brothers  individually.  Under  the  signature  of  Maj.  Blood 
as  contracting  officer  appears  the  following: 

"Approved,  Oct.  2, 1918. 

"Bv  authority  of  the  Director  of  Aircraft  Production. 

"(Authorization  of  June  7,  1918.) 

"(Signed)  A.  C.  Downey, 

"Z^.  Col,  A.  S.,  A.  Py 

15.  Mr.  Alessandro  Pomilio,  who  had  been  in  this  country  from 
time  to  time,  was  the  only  one  of  the  brothers  who  spoke  or  read 
English  with  any  degree  of  facility.  Mr.  Ernesto  Pomilio's  English 
is  described  by  Lieut.  Murray  as  being  "  very  sketchy."     (Becord, 
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p.  67.)  The  other  brothers  could  neither  speak  nor  read  English, 
and  while  all  except  Alessandro  had  an  opportunity  to  examine  and 
read  the  contract  they  understood  it  to  be  a  standard  form  of  con- 
tract (Record,  p.  94),  and  that  it  was  designed  to  give  formal  effect 
to  the  agreement  set  forth  in  Gen.  Squier's  original  telegram  of  March 
20, 1918.  'f  his  understanding  was  confirmed  in  their  minds  by  the  as- 
surances given  them  by  Mr.  Nash  and  the  other  officials  of  the  Govern- 
ment with  whom  they  were  negotiating.  With  particular  reference 
to  the  portion  of  the  contract  which  released  the  Government  of  all 
claims  on  account  of  expenses  incurred  prior  to  that  time,  the  claim- 
ants testified : 

"  Mr.  Ottorino  Pomilio.  I  do  know  the  significance  or  the  mean- 
ing of  the  English;  but  naturally  I  did  not  understand  those  two  arti- 
cles, what  was  the  legal  sense  of  them. 

"  Because  this  was  just  contrary  to  what  I  thought.  Otherwise  I 
would  not  have  signed. 

"  I  thought  it  was  just  a  normal  article,  just  a  standard  article." 
(Eecord,  pp.  436,  437.) 

and  Mr.  Alessandro  and  Mr.  Amedeo  Pomilio  testified  to  the  same 
effect.     (Record,  pp.  339,  340.) 

16.  Even  in  spite  of  these  assurances  Mr.  Ottorino  Pomilio  was 
reluctant  to  sign  the  contract,  and  it  was  only  executed  after  the  sug- 
gestion had  been  made  that  the  claimant  had  come  to  this  country  to 
make  money.    Mr.  Alessandro  Pomilio  testified : 

"*  •  *  So  it  happened  that  from  September  19th  to  Septem- 
ber 21st,  I  was  not  in  Dayton  during  this  discussion  of  the  contract. 

•  *  *  I  got  a  letter  about  the  contract,  several  pages,  written  to 
me  by  my  brother  Ottorino,  in  which  he  said  to  me  that  they  had 
signed  a  very  bad  contract,  tnat,  anyway,  they  were  going  ahead  with 
good  spirit,  and  intended  to  show,  in  tms  foreign  country,  what  they 
were  able  to  do.    Those  were  just  his  exact  words. 

•  •«**♦  * 

"Now  it  happened  that  I  was  not  there  to  speak  English,  or  to 
translate  for  my  brothers  and  to  make  them  know  what  was  right. 

•  •  •  Ottorino,  in  coming  to  this  country,  had  just  one 
thought  in  mind,  to  give  the  fruit  of  his  brain  and  the  experience 
of  nine  years,  his  skulfulness,  and  everything  else  for  the  United 
States  Government.  It  was  only  a  question  of  protecting  us  against 
the  material  expense  to  conduct  this  work. 

"My  brother  Ernesto,  of  course,  was  the  only  one  to  speak  a  little 
English  and -to  be  responsible  to  the  corporation  as  to  the  business 
part,  and  he  got  into  trouble  with  Nash.  They  were  two  business  men 
confronting  each  other,  and  then  the  stronger  was  Mr.  Nash,  because 
he  mastered  the  language,  and  he  knew  how  to  say  things,  but,  un- 
fortunately, Mr.  Nash  took  as  his  standard  the  production  of  motor 
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cars,  and  insisted  so  hard  on  certain  points  that  Ernesto,  although 
understanding  English  not  well,  came  to  the  conclusion  that  he  was 
suspected  of  looking  only  for  money.  At  this  moment,  although 
Ernesto,  was  shrewd  business  man,  he  stopped  and  said  ^All  right; 
if  we  lose  $100,000'  ♦  ♦  ♦  He  gave  in  and  promised  Mr.  Na^  to 
sign  the  contract."    (Record,  pp.  12&-130.) 

Mr.  Ottorino  Pomilio  testified: 

"Q.  Your  testimony  is,  in  a  measure,  almost  an  impeaching  of  the 
making  of  the  contract.  I  do  not  know  whether  you  unoerstand 
what  i  mean  by  that  or  not.  In  other  words,  you  represent  that  the 
men  who  induced  you  to  sign  this  induced  you  because  of  promises 
outside  of  the  contract,  and  therefore  the  contract  itself  was  not  a 
binding  one.    Is  that  the  fact? 

"A.  We  were  really  forced  to  sign  it,  because,  after  three  hours  of 
discussion,  it  was  impossible  to  go  any  further,  and  we  were 
strangers.  We  were  invited  by  the  United  States  Government,  and 
especially  my  brother  Ernesto  was  getting  very  nervous,  and  he  told 
me — he  said,  'The  best  thing  is  to  sign  it.'"     (Record,  pp.  97,  98.) 

17.  The  claimants  completed  the  contract  to  the  entire  satisfaction 
of  the  Air  Service  and  all  of  the  airplanes  have  been  delivered  to  and 
inspected  and  accepted  by  the  Government.     (Record,  pp.  14,  15.) 

18.  An  exhaustive  investigation  of  the  books  of  the  claimant  has 
been  made  by  a  Government  auditor  as  a  result  of  which  the  follow- 
ing stipulation  was  entered  into  between  the  claimant  and  the  Gov- 
ernment : 

"1.  It  is  shown  on  page  9  of  this  report  that  the  Pomilio  Brothers 
imported  from  Italy  1,030,612.94  lire  which,  converted  into  United 
States  dollars  at  the  various  rates  of  exchange  prevailing  at  the  times 
of  transfer,  amounted  to  $149,083.66. 

"2.  Of  the  amount  so  imported  $98,758.43  was  disbursed  in  the 
performance  of  this  contract;  and  $50,325.23  was  used  by  the  Pomilio 
Brothers  on  their  private  accounts  to  cover  automobiles,  liberty 
bonds,  and  other  expenditures  of  a  personal  nature. 

"3.  It  is  impossible  to  determine,  from  the  records,  a  definite  rate 
of  exchange  applicable  to  the  importation  to  the  respective  sums 
$98,758.43  and  $60,325.23. 

"4.  The  money,  in  terms  of  lire,  advanced  by  the  Pomilio  Brothers  and 

used  in  the  performance  of  this  contract,  therefore .. .  q  ^^'  ^^  ths 

of  1,030,612.94  lire  or  681,433.17  lire.  Interest  on  1,030,612.94  lire 
calculated  at  6%  (see  page  14)  from  the  respective  dates  of  the 
withdrawal  of  this  money  from  Italy  to  July  1,  1919,  amounts  to 
49,003.23  lire.  To  the  principal  sum  advanced  by  the  Pomilio  Broth- 
ers there  should  be  added  q-rTr^Trs^r^  ths  of  49,003.23  lire  (interest) 

149,0OtJ.DD 

making  a  total  of  715,011.03  lire,  i.  e.,  the  capital  so  advanced  by  the 

Pomilio  Brothers  with  interest  thereon  at  the  rate  of  6%  per  annum. 

"5.  It  is  hereby  stipulated  and  agreed  by  and  between  the  claimant 

and  the  Government  that  figures  and  facts  stated  in  the  four  para- 
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graphs  next  preceding  are  correct  for  all  purposes  pertaining  to  the 
application  for  relief  by  the  Pomilio  Brothers  as  individuals  and 
as  a  corporation  on  account  of  the  performance  of  a  certain  contract 
with  the  Government  for  the  production  of  twelve  airplanes.  " 

19.  Thus  it  appears  that  moneys  were  brought  by  Messrs.  Pomilio 
to  this  country  from  Italy  and  used  in  the  performance  of  this  con- 
tract to  the  extent  of  681,433.17  or  in  terms  of  dollars  $98,758.43 
at  the  average  rate  of  exchange.  Interest  on  this  sum  from  the 
average  date  of  the  transfer  amounts,  to  July  1,  1919,  to  33,577.86 
lire,  and  the  petitioners  claim  against  the  Government  to  July  1, 
1919,  therefore,  amounts  to  715,011.03  lire,  the  capital  advanced  by 
the  Pomilio  Bros,  for  the  performance  of  this  contract  with  interest 
thereon  to  July  1,  1919  at  the  rate  of  6  per  cent  per  annum. 

20.  It  is  shown  by  the  auditor's  account  that  the  total  expenditures 
of  the  Pomilio  Bros,  in  the  performance  of  this  contract  amount  to 
$484,903.34,  upon  which  a  profit  of  10  per  cent  would  amount  to 
$48,490.33. 

DECISION. 

1.  Contrary  to  Mr.  Nash's  understanding  "  that  Government  con- 
tract was  subject  to  an  adjustment  the  same  as  any  other  contract 
if  it  was  found  that  a  mistake  had  actually  been  made  "  (Record, 
p.  338),  the  law  prohibits  the  modification,  by  supplemental  agree- 
ment or  otherwise,  of  a  contract  to  the  prejudice  of  the  Government. 
(8  Comp.  Decisions,  549;  17  Atty.  Gen.  Opin.  370;  21  Atty.  Gen. 
Opin.  115.) 

2.  The  formal  contract  executed  between  the  Government  and  the 
claimants,  did  not  refer  to  Gen.  Squier's  agreement.  Few,  if  any^ 
of  the  officers  who  acted  for  the  Government  in  negotiating  this 
contract  (Record,  pp.  339,  840),  knew  of  the  existence  of  the  tele- 
gram of  March  20,  1918.  The  claimants  asked  to  be  reimbursed 
for  their  expenses  in  coming  to  this  country,  but  because  it  was 
thought  the  claimants  intended  to  remain  in  the  United  States  after 
the  termination  of  the  war  to  manufacture  airplanes  on  a  commer- 
cial basis  (Record,  pp.  339,492)  Mr.  Nash  directed  that  a  provision 
be  incorporated  in  the  contract  under  which  the  claimants  severally 
released  the  Government  from  all  claims  existing  prior  to  the  exe- 
cution of  the  contract. 

8.  Because  of  the  impossibility  of  reforming  the  contract  to  give 
effect  to  Mr.  Nash's  intention,  this  claim  could  not  be  adjusted  by  the 
Air  Service  and  it  is  presented  before  this  Board  as  a  claim  based 
upon  an  informal  agreement  made  by  Gen.  Squier's  telegram  of 
March  20,  1918,  and  by  the  claimant's  action  upon  the  faith  of  that 
telegram.  The  formal  contract  must  be  considered  to  have  incor- 
porated in  it  all  of  the  terms  and  conditions  of  the  bargain  and  to 


614  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

have  superseded  the  agreement  made  with  the  claimant  by  Gen. 
Squier.  Neither  parol  or  other  evidence  as  to  Mr.  Nash's  intention 
or  that  of  other  officers  expressed  before  or  after  the  execution  of 
the  instrument  can  be  admitted  to  vary  the  terms  expressed  therein. 

4.  To  determine  whether  relief  may  be  granted  under  section  3  of 
"An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes,"  approved  March 
2.  1919,  a  careful  examination  of  all  the  facts  and  circumstances 
surrounding  the  negotiations  leading  up  to  the  execution  of  this 
contract  is  essential  in  order  to  determine  whether  or  not  it  is  in  the 
interest  of  the  United  States  to  invoke  the  provisions  of  that  section. 

5.  Section  3  of  the  act  provides : 

"  That  the  Secretary  of  War^  through  such  agency  as  he  may  desig- 
nate or  establish^  is  empowered,  upon  such  terms  as  he  or  it  rnay 
determine  to  he  in  the  interest  of  the  United  States,  to  make  equi- 
table and  fair  adjustmients  amd  agreemsnts  upon  the  termmatian  or 
in  settlement  or  readjustment  of  agreements  or  arrangements  entered 
into  with  any  foreign  government  or  governments  or  nationals 
thereof  vrior  to  November  twelfth,  nineteen  hundred  and  eighteen, 
for  the  rumishing  to  the  American  Expeditionary  Forces,  or  other- 
wise, for  war  purposes,  of  supplies,  materials,  facilities,  services,  or 
the  use  of  property,  or  for  the  furnishing  of  any  thereof  by  the 
United  States  to  any  foreign  government  or  governments,  whether 
or  not  such  agreements  or  wrrangements  have  been  entered  into  in 
accordance  with  applicable  statutory  provisions^  and  the  other  pro- 
visions of  this  ajGt  shall  not  he  applicable  to  sucK  adjustments,^'* 

6.  At  the  time  the  original  invitation  was  issued  to  the  claimants 
to  come  to  this  country  the  Air  Service  was  under  the  jurisdiction 
of  the  Chief  Signal  Officer.  When  the  claimants  arrived  and  there- 
after, the  airplane  program  had  been  transferred  to  the  Office  of 
the  Director  of  Aircraft  Production  and,  therefore,  the  officers  who 
received  the  claimants  and  engaged  them  in  negotiations  for  the 
design  and  production  of  airplanes  were  not  those  who  originally 
arranged  for  their  coming  to  this  country  nor  were  they  advised  that 
the  claimants  had  come  at  the  invitation  of  the  Government. 
(Record,  pp.  339,  340,  492.) 

;  7.  It  is  clear  that  the  officials  who  negotiated  the  agreement  were 
firm  in  the  belief  that  the  price  fixed  in  the  contract,  while  it  would 
not  net  a  substantial  profit  to  the  claimant,  would  be  entirely  adequate 
to  cover  the  cost  of  the  construction  of  the  planes.  Mr.  Potter  testi- 
fied: 

"We  wanted  to  treat  the  Pomilios  decently  and  liberally,  and 
Tvhile  we  did  not  want  them  to  make  a  vast  fortune  out  of  this  thing, 
we  wanted  to  see  that  they  got  fair  treatment."    (Record,  p.  358.) 

"  I  would  not  have  approved  the  contract  if  I  had  thought  that 
the  price  of  $360,000  was  inadequate.  I  would  have  sent  it  back  to 
Mr.  Nash  for  revision."    (Record,  371.) 
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Mr.  Nash  testified: 

'*  Q.  When  you  cut  their  estimate  in  the  neighborhood  of  $100,000 
did  you  believe  that  the  price  of  $360,000  which  you  a^eed  to  pay 
would  let  them  out  without  loss,  and  had  you  at  that  time  thought 
otherwise  would  you  have  given  them  a  higher  figure  1 

"  A.  I  felt  that  it  would  let  them  out  without  a  loss  excepting  as 
to  two  items  which  I  did  not  consider  in  making  the  estimate,  namely, 
the  cost  of  bringing  their  workmen  and  themselves  to  this  country 
and  the  loss  on  exchange  of  capital.  I  did  not  know  whether  there 
was  a  proper  basis  for  these  charges  and  whether  it  was  a  proper 
charge  against  the  Government.  I  thought  that  if  it  was  a  proper 
charge  it  would  be  considered  and  allowed  by  some  other  officer 
apart  from  this  contract,  and  I  had  any  right  they  might  have  had 
to  collect  on  such  items  expressly  excluded  m  the  contract. 

"  Q.  Why  did  you  not  give  them  a  cost-plus-profit  contract? 

''A.  Because  I  don't  believe  in  cost-plus-profit  contracts."  (Rec- 
ord, pp.  336,  337.) 

Mr.  Waldon  testified : 

"  *  *  *  We  tried  to  consider  them  exactly  the  same  as  any  other 
manufacturer  doing  business  in  the  United  States,  and  not  as  a  manu- 
facturer or  as  a  group  of  men  especially  invited  by  our  Government  to 
come  from  a  foreign  Government."    (Record,  p.  490.) 

Col.  Vincent  testified : 

"  I  feel  sure  from  my  remembrance  of  the  conversation  that  Mr. 
Nash- did  not  intend  to  have  them  do  the  work  at  a  loss  and  that  the 
only  reason  he  cut  the  contract  to  $360,000  was  because  he  thought 
that  would  be  sufficient  to  cover."    (Record,  p.  325.) 

Maj.  Fleet  testified : 

"  I  think  the  Government  officials  at  that  time  believed  that  the 
planes  could  be  manufactured  for  a  sum  sufficiently  under  the  amount 
in  the  contract  to  take  care  of  the  expenses  which  the  Pomilio 
Brothers  had  been  up  against    *    *    *"    (Record,  p.  86.) 

"  *  *  *  Our  Government  intended  when  they  came  over  here  to 
see  that  they  did  not  lose  money,  *  *  *  it  was  the  intention  that 
that  contract  should  cover  all  of  their  expenses,  etc.,  but  the  fact  of  it 
is  that  they  did  not."    (Record,  p.  119.) 

Mr.  Moskovics  testified : 

"  Q.  When  we  extended  this  invitation  and  used  our  best  efforts  to 
make  it  possible  for  them  to  accept,  did  we  contemplate  that  they 
would  be  saved  harmless  from  any  loss  by  reason  of  their  activity  in 
this  country  on  behalf  of  the  production  of  Army  airplanes? 

"A.  At  that  time  I  felt  that  they  would  get  a  cost-plus  contract 
•  *  *  I  felt  that  the  business  would  be  handled  on  a  straight  cost- 
plus  basis.  That,  of  course,  would  have  kept  them  harmless.  (Rec- 
ord, pp.  320,  321.) 

"  ♦  ♦  ♦  Mr.  Nash  made  the  statement  that  if  the  planes  came  up 
to  their  specifications  he  would  see  that  they  did  not  lose  any  money." 
(Record,  p.  313.) 
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8.  While  Mr.  Potter  had  recommended  that  the  Pomilios  be  in- 
vited to  come  to  this  country  early  in  1918,  he  did  not  actually  know 
that  any  arrangements  or  agreement  had  been  made  by  Gen.  Squier, 
and  had  he  known  of  Gen.  Squire's  telegram  he  would  have  directed 
that  a  cost-plus-profit  contract  rather  than  a  fixed-price  contract  be 
entered  into.  (Record,  pp.  362-365.) 

9.  In  spite  of  the  intention  of  the  Government,  the  officers  who 
made  the  estimate  were  "in  the  dark"  as  to  the  probable  cost  of 
building  these  airplanes  and,  "  as  a  matter  of  fact,  we  had  to  very 
nearly  guess  at  it."    (Record,  p.  38.) 

10.  Mr.  Nash  thought  that  a  "Government  contract  was  subject 
to  an  adjustment  the  same  as  any  other  contract  if  it  was  found  that 
a  mistake  had  actually  been  made"  (Record,  p.  338),  and  he  there- 
fore assured  the  claimants  that  if  it  was  ultimately  found  that  the 
price  of  $360,000  was  inadequate,  he  would  see  that  they  were  saved 
harmless  against  loss.    He  testified: 

"  Q.  It  would  seem  ♦  ♦  ♦  that  you  intended,  should  perform- 
ance prove  it  to  have  been  inadequate,  to  find  some  means  of  adjust- 
ing the  matter  so  that  the  Pomilios  would  in  the  end  be  saved  harm- 
less from  any  loss  by  reason  of  entering  into  this  contract,  is  that  so  ? 

"A.  That's  so."     (Record,  p.  338.) 

,    *  *  *  •  *  *  * 

"  Q.  The  Pomilio  Brothers  have  testified  that  you  told  them  and 
Mr.  Frederick  Moskovics  has  testified  that  you  told  him  that  the 
Pomilio  Brothers  would  not  lose  any  money  on  the  performance  of 
the  contract  referred  to,  and  further,  that  if  they  actually  did  lose 
money  as  a  result  of  entering  into  it,  you  would  see  that  they  were  re- 
imbursed by  the  Government,  is  that  true,  and  if  so,  will  you  please 
state  in  substance  what  did  you  say  to  them  and  to  Mr.  Moskovics, 
and  the  circumstances  under  which  you  gave  such  assurances  ? 

"A.  I  did  make  the  statement  as  above  to  them — with  this  pro- 
viso— if  they  did  their  work  conscientiously  and  diligently  and  ac- 
tually suffered  a  loss,  that  if  I  was  still  in  the  Government  service, 
I  would  use  my  best  efforts  to  see  that  they  were  reimbursed 
for  the  loss.  I  made  this  statement  to  the  Pomilios  in  Mr.  Moskovics' 
presence."    (Record,  p.  336.) 

11.  It  was  solely  on  the  strength  of  Mr.  Nash's'  assurances  that 
they  would  be  saved  harmless  from  loss  that  the  claimants  executed 
the  contract.    They  testified: 

Mr.  Ottorino  Pomilio: 

"Q.  Did  you  understand  at  the  time  that  you  signed  this  con- 
tract that  you  were  signing  away  your  rights  to  recovery  for  this 
extra  loss  in  case  there  was  an  extra  loss? 

"A.  No;  because  Mr.  Nash  had  told  us  before  and  after  signing 
that  we  would  not  be  allowed  to  lose."    (Record,  pp.  95,  96.) 
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Mr.  Alessandro  Pomilio : 

"During  this  time,  Mr.  Nash  had  always  said,  so  I  understood 
from  my  brothers,  •  •  •  he  said,  *Now,  to  be  absolutely  sure 
that  there  will  be  no  loss,  you  are  not  going  to  stand  for  this  loss.' " 
(Record,  p.  180.) 

and  Lieut  Murray  testified : 

"Q.  *  *  *  Did  you  have  any  conversation  with  Pomilio 
Brothers  indicating  why  they  signed  a  contract? 

"  A.  Yes,  sir. 

"  Q.  What  was  the  essence  of  their  statement? 

"  A.  The  essence  was  what  Moskovics  told  me,  that  Nash  had 
agreed  that  they  would  not  lose  any  money."     (Record,  p.  66.) 

Mr.  Moskovics  testified: 

"  There  is  no  question  but  that  on  the  strength  of  Mr.  Nash's  gen- 
eral statement  to  me  that  the  Pomilios  would  not  lose  money  on  this 
conract  provided  that  the  planes  meet  their  specifications,  that  I 
transmitted  this  information  to  them  and  urged  them  to  execute  the 
contract,  and  I  believe  that  my  urging  and  persuasion  contributed 
largelv  to  the  making  of  their  decision  to  execute  this  contract." 
(Record,  p.  322.) 

12.  Not  until  February,  1919,  when  the  planes  were  approaching 
completion,  did  the  claimants  understand  that  the  Government  could 
not  pay  them  more  than  the  amount  specified  in  the  contract. 
(Record,  pp.  13,  68.) 

13.  Col.  Vincent  followed  the  performance  of  the  contract  until 
November  30,  1918,  when  he  was  discharged  from  the  Army,  and  he 
stated : 

"  *  *  *  Both  Mr.  Nash  and  I  were  well  pleased  with  the  way 
they  went  after  the  job.  We  made  several  visits  to  their  plant,  not 
together  but  separately,  and  each  time  I  remember  we  came  oack,  and 
in  talking  the  matter  over  agreed  that  they  were  getting  real  speed 
on  the  job."    (Record,  p.  326.) 

14.  Other  oflScers  enthusiastically  confirmed  Col.  Vincent's  testi- 
mony, and  it  is  significant  that  the  Air  Service  is  highly  pleased  with 
the  performance  of  the  claimant  and  with  the  quality  of  the  planes 
produced.  The  consensus  of  the  opinion  of  all  the  officers  examined 
is  distinctly  to  the  effect  that  the  Government  should  find  some  means 
of  saving  the  claimants  harmless  from  loss  on  account  of  the  per- 
formance of  this  contract. 

Maj.  Fleet  testified: 

"  I  might  say  that  the  attitude  of  my  superiors  and  the  attitude  of 
the  Air  Service  officers  and  the  attitude  of  myself  is  one  of  sympathy 
toward  these  men.     (Record,  p.  29.) 

•  *  *  *  «  «  ♦ 

"  Col.  Vincent  was  sympathetic  with  them,  and  he  said  he  did  not 
see  how  we  could  do  anything  other  than  what  I  was  doing.    Col. 
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Payne,  who  took  Col.  Vincent's  place,  and  who  is  now  chief  of  the 
division,  has  been  consulted  in  every  matter  here,  and  he  feels  exactly 
the  same  way  that  I  do  about  it,  but  he  knows  we  did  all  we  could  do. 
(Record,  pp.  32,  33.) 

*  *  ♦  *  *  ♦  ♦ 

"  Q.  As  I  understand  your  position,  then,  Major,  it  is  that  you  feel 
that  these  people  have  acted  in  good  laith,  but  the  excess  in  the  cost 
of  their  contract  was  due  to  their  inexperience  with  American  meth- 
ods, their  inability  to  speak  the  lan^age,  and  to  other  matters  over 
which  they  probably  had  no  control  1 

"  A.  Yes,  sir. 

"  *  *  *  We  have  taken  that  position  all  the  way  through,  but 
we  told  them  we  would  do  what  we  could  to  see  that  they  could  get 
before  the  proper  board,  if  there  was  any  such  board,  by  which 
they  could  get  paid  for  their  losses."    (Record,  pp.  33,  34.) 

«  «  *  *  41  m  * 

"  I  would  like  to  put  one  statement  in  the  record,  if  I  may,  and 
that  is  this : 

"  *  *  *  This  contract  was  based  on  an  estimate  that  experience 
has  shown  was  too  low,  and  was  not  sufficient  to  cover  the  work.  That 
is  the  reason  why  all  of  the  officers  having  connection  with  it  had 
felt  that  if  there  was  any  chance  for  them  to  get  reimbursed  they 
should  get  it. 

"  *  *  *  There  is  no  way  of  doing  the  thing  by  us,  except  to 
pay  them  the  amount  of  money  that  it  cost  them.  The  estimate  was 
too  low,  and  everybody  concerned  with  the  air  service  knows  it  was 
too  low.  Then  they  found  it  was  too  low,  they  kicked,  and  they  kept 
kicking,  and  I  explained  to  them  that  they  could  not  be  paid  by  us 
any  more  money.  Nevertheless,  they  went  ahead  in  good  faith  and 
completed  the  contract. 

******* 

"  In  view  of  the  cable  that  Mr.  Lansing  sent,  and  the  one  that  Gen, 
Squier  sent*,  as  shown  by  that  file,  it  seems  to  me  that  some  department 
of  the  Government  ought  to  reimburse  them  for  their  losses."  (Rec- 
ord, pp.  137, 138.) 

Mr.  Nash  testified : 

"  I  think  that  if  they  did  come  and  bring  theii*  workmen  at  the  in- 
vitation of  this  Government  they  should  dp  reimbursed  for  the  ex- 
pense thereof— the  bringing  of  these  workmen  was  of  assistance,  for 
they  could,  of  course,  work  to  better  advantage  with  them  than  with 
American  workmen."    (Record,  p.  340.) 

******* 

"Q.  Leaving  out  of  consideration  the  provisions  of  the  contract 
which  limits  the  pajTnents  to  be  made  thereunder  and  having  in  mind 
the  negotiations  incident  to  its  execution  and  the  statements  and  the 
promises  made  to  the  Pomilios  to  the  effect  that  they  would  be  saved 
harmless  from  loss,  do  you  believe  the  Pomilios  should  now  be  reim- 
bursed by  the  Government  for  their  expenses  in  the  performance  of 
this  contract  in  excess  of  the  payments  already  made  to  them  by  the 
Government? 

"A.  I  certainly  do."    (Record,  pp.  888,  889.) 
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Wh^n  this  question  was  put  to  Mm^  Mr,  Potter  cmswered  in  the 
affimiative  (Record,  pp.  371,  372),  cmd  Col.  Vincent  stated:  ^^Tes;  I 
feel  very  strongly  that  they  should  he  reimbursed^  (Record,  p. 
326.)    He  also  stated : 

"  From  my  knowledge  6f  the  situation,  and  my  knowledge  of  Mr. 
Nash,  I  feel  auite  sure  that  had  the  war  gone  on  as  we  all  expected 
at  that  time,  ne  would  have  arranged  to  make  a  readjustment  after 
the  job  was  finished,  so  that  Pomilio  Brothers  would  not  have  actually 
suffered  a  loss."    (Record,  pp.  324,  325.) 

Col.  Waldon  testified : 

"  Q.  *  *  *  In  view  of  what  you  know  about  the  circumstances 
surrounding  the  entering  into  contractual  relations  with  these  people, 
what  is  your  opinion  as  to  the  obligation  of  the  Government,  aside 
from  the  contractual  obligations,  to  make  them  whole? 

"A.  In  the  testimony  that  I  have  read  over  this  morning  I  have 
come  across  for  the  first  time  the  communication  from  the  State  De- 
partment to  our  ambassador  at  Rome  interceding  for  the  release  of 
Pomilio  and  his  men  by  the  War  Department  of  Italy,  and  inferring 
certain  things  in  the  way  of  expenses,  and  so  forth,  which  at  the  time 
the  contract  was  made  in  Dayton  we  knew  nothing  about.  It  would 
seem  to  me  from  mv  present  knowledge  of  that  understanding,  added 
to  the  telegram  of  Cren.  Squier,  upon  which  we  included  the  traveling 
expenses  from  Turin  to  Indianapolis,  that  the  Pomilios  have  a  claim 
over  and  above  the  amoimt  of  the  contract  that  we  made  with  them.'^ 
(Record,  pp.  489,  490.) 

16.  A  comparison  of  the  language  of  section  3  quoted  above  with 
the  provisions  of  section  1  of  the  act  indicates  that  by  section  1  Con- 
gress intended  to  empower  the  Secretary  of  War  to  adjust  agree- 
ments that  had  not  been  formally  executed  and  to  continue  in  full 
force  and  effect  all  existing  law  pertaining  to  properly  executed  Gov- 
ernment contracts. 

16.  Section  3  of  the  act  authorizes  the  Secretary  of  War  to  "  make 
equitable  and  fair  adjustments  *  *  *  of  agreements  or  arrange 
ments  entered  into  with  any  foreign  Government  or  Grovernments  or 
nationals  thereof  *  ♦  ♦  whether  or  not  such  agreements  or  ar- 
rangenvents  have  been  entered  into  in  accordance  with  applicable 
statutory  provisions  *  *  *."  This  language  contemplates,  of 
course,  the  adjustment  of  agreements  which  have  "  not  been  executed 
in  the  manner  prescribed  by  law  '*  as  does  that  language  in  the  first 
section,  but  it  also  contemplates  an  equitable  readjustment  of  any 
agreement,  whether  formal  or  informal,  and  whether  executed  in  the 
manner  prescribed  by  law  or  in  accordance  with  applicable  statutory 
provision,  or  otherwise. 

17.  The  circumstances  surrounding  the  negotiations  leading  up  to 
the  execution  of  this  contract  are  unique.  Three  of  the  Pomilio 
brothers  have  returned  to  Italy,  and  Mr.  Alessandro  Pomilio  is  re- 
maining in  this  country  pending  this  decision.    The  equities  all  favor 
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the  claimant,  and  it  is  the  opinion  of  every  Air  Service  official,  with- 
out exception,  who  has  been  connected  with  this  matter,  that  full  re- 
lief should  be  accorded. 

18.  It  is  the  opinion  of  the  Board  that  the  language  of  Gen. 
Squier's  telegram  of  March  20,  1918,  characterized  by  him  as  an 
agreement,  is  in  fact  the  agreement  which,  under  section  3  of  the 
act  approved  March  2,  1919,  must  be  recognized  by  the  Govern- 
ment.   The  language — 

"  the  Si^al  Corps  will  arrange  to  enter  into  a  contract  with  him  to 
cover  his  expenses  of  the  work  and  the  expenses  of  such  reasonable 
number  of  engineers  or  skilled  workmen  as  he  may  bring  with  him. 
Terms  of  the  contract  and  payments  to  be  arranged  so  as  to  be 
agreeable  to  both  your  brother  and  the  Government" — 

contemplated  a  contract  the  most  conservative  terms  of  which  would 
have  provided  for  the  payment  of  all  expenses  actually  and  neces- 
sarily incurred  in  its  performance  plus  a  profit  of  10  per  cent 
thereon.  A  failure  to  exercise  any  power  the  Secretary  of  War 
possesses  to  give  such  effect  to  Gen.  Squier's  telegram,  and  to  thereby 
grant  relief  in  this  case,  would  be  to  repudiate  the  intent  of  the 
Government,  conclusively  proven,  at  the  time  Pomilio  Bros,  were 
asked  to  come  to  our  assistance. 

19.  It  is  the  opinion  of  this  Board,  that  the  claimants  are  entitled 
to  be  paid  an  amount  in  American  dollars  which  will  purchase  a 
draft,  payable  in  Italy,  for  715,011.03  lire,  with  interest  at  the  rate 
of  6  per  cent  per  annum  on  681,433.17  lire  from  July  1,  1919,  to 
the  date  of  payment,  plus  $48,490.33,  as  a  profit  of  10  per  cent  of 
the  moneys  actually  expended  in  the  performance  of  the  contract, 
and  the  Board  so  orders..  This  decision  is  without  prejudice  to  the 
right  of  the  claimant,  herein  recognized,  to  file  a  claim  with  the 
Secretary  of  War  for  reimbursement  of  the  expense  incurred  in  the 
return  to  Italy  of  Mr.  Alessandro  Pomilio,  one  of  the  members  of 
party  which  came  to  this  country  at  the  urgent  request  of  the 
United  States  Government. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut.  Col.  Williams  concurring. 


Case  No.  167. 

In  re  CLAIM  OF  LAWBENCE  &  CO. 

1.  COHTBACT  FOR  CONTBOL  OF  PBOBirCTION.— Where  an  agreement  is 
entered  Into  between  the  Government  and  the  contractor  by  which  the 
latter  agrees  to  snpply  material  only  to  contractors  designated  by  the 
Government,  and  the  Government  agrees  that  a  certain  amonnt  of  ma- 
terial wonld  be  taken  at  a  certain  price,  there  is  a  contract  by  the 
terms  of  which  the  Government  is  nnder  obligation  to  reimburse  the 
contractor  for  the  material  which  was  not  taken,  bnt  was  in  process,  at 
the  time  of  the  suspension  of  the  contract  as  a  resnlt  of  the  armistice. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  TraflSc  Di- 
vision Supply  Circular  No.  17,  for  $30,172.91,  damageb  sustained  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  with  the 
Government  for  the  manufacture  of  raincoat  cloth  and  the  delivery 
thereof  to  raincoat  manufacturers. 

2.  Under  date  of  January  31,  1918,  a  memorandum  was  prepared, 
reading  as  follows : 

"  Memorandum  of  Agreement  Between  Lawrence  &  Company  and 

Quartermaster  Department. 

'^  In  consideration  of  negotiations  carried  on  by  the  United  States 
Government  resulting  in  mills  of  Lawrence  &  Company  securing  cer- 
tain profitable  work,  it  is  agreed  between  the  Government  and  Law- 
rence &  Company  that  said  Lawrence  &  Company  shall  sell  and  de- 
liver goods  described  hereafter  to  raincoat  manufacturers  for  Gov- 
ernment contracts  only,  or  to  jobbers  of  raincoat  cloth  of  satisfactory 
financial  ability  to  supply  manufacturers  for  Government  contracts 
only. 

"  The  quantity  is  16,000,000  yards  of  64x60  38^"  sheeting  in  the 
gray,  to  be  not  lighter  than  3.25  yard,  and  is  to  be  finished  36" 
wide,  sulphur  dyed  and  vater  repellent.  Quality  to  be  as  per  sam- 
ple received  and  accepted.  The  com  plete  finished  price  of  this  cloth 
IS  25.88^  per  lineal  yard. 

"  Terms :  These  goods  are  purchased  net,  10  days,  to  be  charged 
as  invoiced,  and  are  sold,  delivered  at  finishing  works  of  Pacific 
Mills  with  the  understanding  that  they  will  be  loaded  upon  the  cars 
free  of  expense  when  cars  are  furnished. 

"  The  finished  cloth  to  be  inspected  at  finishing  works,  if  inspected. 
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"All  of  this  cloth  to  be  finished  and  deliveries  made,  complete,  by 
July  15,  1918.  These  cloths  are  to  be  delivered  in  as  nearly  equal 
weekly  quantities  as  is  possible. 

"  Should  there  be  any  general  increase  or  decrease  in  the  price  of 
labor,  the  cost  of  dyeing  and  finishing  would  be  proportionately  in- 
creased or  decreased  upon  the  statement  from  Lawrence  &  Company 
as  to  the  effect  of  such  changes  in  the  price  of  cloth. 

"  These  goods  are  to  go  into  raincoats  for  the  use  of  the  United 
States  Army. 

"  Owing  to  the  fact  that  this  cloth  is  not  directly  charged  to  the 
Government,  the  Government  agrees  that  this  quantity  of  cloth  will 
be  taken  and  used  by  the  raincoat  manufacturers  according  to  the 
date  of  deliverj',  but  said  Government  will  not  be  responsible  for 
payment  of  same. 

"  The  Cotton  Goods  Section  agrees  to  recommend  necessary  prior- 
ity orders  for  supplies  and  necessary  machinery  applicable  to  this 
contract. 

"  Nothing  less  than  fortv  (40)  yard  cuts  will  be  accepted  and  pos- 
sible cuts  of  one  hundred  (100)  yards  and  over  are  to  be  ^ven. 

"This  order  is  taken  subject  to  delays  because  of  inability  caused 
by  embargo  to  secure  supplies  of  any  kind,  also  because  of  strikes, 
lockouts,  and  other  unavoidable  casualities." 

3.  Written  across  the  face  of  the  agreement  appears  the  following, 
"  Because  of  quick  delivery  and  because  this  is  a  cent  and  a  half  be- 
low the  market.     Approved  2/4/18  G-." 

4.  In  a  memorandum  to  this  Board  dated  June  6,  1919,  Col.  J.  S. 
Fair,  General  Staff,  Assistant  Director  of  Purchase,  Storage  and 
Traffic,  said : 

"I  certifiy  that  the  indorsement  in  writing  on  the  above  mentioned 
document  was  made  by  Major  General  Geo.  W.  Goethals,  Assistant 
Chief  of  Staff,  Director  of  Purchase,  Storage  and  Traffic,  who  had 
authority  to  approve  such  agreements." 

6.  Under  date  of  June  13,  1919,  Mr.  Albert  L.  Scott,  who  was 
assistant  to  Gren.  Goethals,  in  a  sworn  statement  to  this  Board  said : 

"I  have  a  very  distinct  recollection  of  taking  this  memorandum 
to  General  Goethals  for  his  approval  and  saw  him  write  the  words 
quoted  above  on  the  memorandum." 

6.  Under  date  of  February  13,  1918,  the  claimant  wrote  to  the 
Government  in  part  as  follows : 

"  We  have  your  letter  of  Feb.  11  enclosing  copy  of  agreement  on 
raincoat  cloth,  which  is  in  accordance  with  our  verbal  agreement. 
As  we  understand  it  you  are  to  send  us  this  agreement  signed  by 
Gen.  Goethals,  Col.  Hirsch,  or  the  Cotton  Goods  Section,  and  we 
presume  you  will  also  wish  our  signature. 

"  You  will  also  recall  that  this  agreement  was  to  have  a  contract 
number,  so  that  we  may  use  it  for  priority  as  mentioned  in  the  con- 
tract." 

to  which  the  Acting  Quartermaster  General  replied : 

"  We  have  decided  to  keep  the  copy  of  the  memorandum  on  the 
rain  cloth  agreement,  the  same  being  approved  by  General  Goethals 
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for  our  files.  We  think  the  copy  of  the  agreement  sent  you  and  your 
acknowledgment  of  the  same  will  be  all  that  you  need  for  your  file. 
If  you  need  anything  further  kindly  let  us  know." 

7.  Under  date  of  November  13,  1918,  after  having  delivered  more 
than  14,000,000  yards  of  raincoat  cloth,  the  claimant  wrote  to  the 
Government : 

"  Taking  into  consideration  the  present  status,  and  in  view  of  the 
facts  that  the  16,000,000  yards  of  raincoat  cloth  which  we  are  mak- 
ing on  an  agreement  dated  January  31,  1918,  has  not  proven  satis- 
factory to  tne  Government,  for  which  reason,  if  the  present  rigid 
inspection  is  insisted  upon,  it  would  take  us  from  four  to  six  months 
to  deliver  the  balance,  we  hereby  agree  to  cancel  the  balance  of  said 
agreement,  provided,  however,  the  Government  will  relieve  us  of  the 
necessity  of  delivering  to  raincoat  manufacturers  to  whom  the  Gov- 
ernment have  allotted  this  cloth  any  balance  which  may  be  due  each 
raincoat  manufacturer  after  we  have  completed  deliveries  of  such 
cloths  as  may  be  dyed  or  in  process  of  dyeing  at  the  time  this 
may  be  agreed  upon. 

We  estimate  that  the  amount  of  cloth  which  would  be  canceled 
would  be  approximately  1,500,000  yards, 

"  Of  course  we  do  not  bind  ourselves  to  this  amount,  but  it  is 
merely  an  estimate." 

to  which  the  Government  replied  by  telegram  on  November  18, 1918: 

"Director  of  purchase  authorizes  release  of  balance  of  January 
thirty-first  option  raincoat  cloth  as  per  your  offer  your  letter  of 
November  thirteenth." 

8.  Under  date  of  December  12, 1918,  claimant  wrote  to  the  Govern- 
ment : 

"  At  the  request  of  Capt.  Wallace  we  reported  to  him  on  Decem- 
ber 9th  that  we  had  on  hand  waiting  for  shipping  instructions  from 
the  Government — 

First  quality  cloth 81,597  yds 

Reln«)ected  cloth 200.150  yds 

"  Nov,  13th  we  wrote  you  voluntarily  offering  to  cancel  the  balance 
of  the  16,000,000-yd.  agreement  dated  January  31,  1918,  which  we 
estimated  would  be  approximately  1,500,000  yds.,  but  with  the  un- 
derstanding that  in  so  doing  the  Government  would  accept  deliveries 
of  such  cloths  as  may  be  dyed  or  in  process  of  dyeing  at  the  time  this 
may  be  agreed  upon. 

"November  18th  we  I'eceived  a  telegram  from  Washington  read- 
ing : 

'' '  Director  of  purchase  authorized  release  of  balance  of  January 
3l8i:  option  raincoat  cloth  as  per  your  offer,  your  letter  of  Novem- 
ber 13th.' 

"  (Signed)  Wood-Ciothing-Donald. 

"This  resulted  in  cancellation  of  grey  cloth  amounting  to  1,432,057 
yds.,  or  very  near  the  estimate  which  we  made. 

"  feecause  of  the  above,  there  is  no  question  but  what  the  Govern- 
ment are  duty  bound  to  take  the  about  281,000  yards  that  are  dyed  as 
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above,  and  we  know  the  Government  has  no  thought  or  intention  of 
not  doing  so. 

"  With  reference  to  an  adjustment,  which  you  asked  us  to  submit, 
with  the  understanding  that  the  Government  would  make  an  allow- 
ance'and  have  us  keep  the  cloth— this  fabric  as  you  know  was  made 
especially  for  Gk)vemment  use  and  has  never  been  used  for  raincoats 
or  any  other  purpose.  The  result  is  that  we  have  at  least  500,000 
yards  of  this  cloth  dyed  in  excess  of  the  281,000  yards  which  the 
Government  have  agreed  to  take,  and  we  also  have  of  grey  cloth  con- 
siderably more  than  the  1,432,057  yards,  which  we  voluntarily  can- 
celed and  you  will  therefore  see  that  we  have  an  enormous  quantity 
to  market  without  any  prospect  of  doing  so,  because  it  is  not  a  fabric 
wanted  by  the  civilian  trade. 

"  The  Government  have  enormous  quantities  of  not  only  raincoats, 
but  also  dyed  cloth  which  they  own,  and  fgr  which  there  is  now  no 
Government  use — the  raincoat  makers  have  large  quantities  of  rain- 
coats and  uncut  cloth  which  the  Government  wants  them  to  make  use 
of  for  civilian  purposes. 

"This  means  that  the  market  is  so  overloaded  with  the  material 
that  it  would  be  almost  impossible  to  find  an  outlet  for  it,  which  we 
know  from  having  tried.  For  example,  the  remnants  of  this  cloth 
which  we  formerly  sold  at  20  cents,  we  are  now  unable  to  get  a  bid 
of  even  5J  cents. 

"  For  the  above  reasons,  we  sincerely  trust  that  the  Government 
can  usef  the  281,747  yards  and  not  ask  us  to  take  it  off  their  hands 
even  at  a  price,  but  if  this  can  not  be  done,  our  desire  always  hav- 
ing been  to  do  our  part  to  assist,  we  will  keep  the  281,747  yards  at 
1^  cents  net,  provided  the  Government  will  pay  us  the  difference 
between  it  and  .2488  cent  for  firsts  and  .2263  cent  for  the  emergency 
cloth." 

DECISION. 

1.  The  question  before  this  Board  for  determination  is  whether 
or  not  the  Government  is  bound  under  the  agreement  of  January  81, 
1918.  This  agreement,  had  it  provided  for  the  delivery  of  material 
to  the  Gk)vernment  and  the  payment  therefor  by  the  Government,  is 
in  form  sufficiently  complete  to  allow  of  this  being  recognized  under 
the  provisions  of  the  act  approved  March  2,  1919. 

2.  The  agreement  provides,  however,  that  the  material  will  be  de- 
livered to  such  raincoat  manufacturers  as  may  be  designated  by  the 
Government  and,  inferentially,  that  payment  therefor  will  be  made 
by  consignees.  The  Government  did  not  guarantee  payment  to  the 
claimant. 

3.  This  agreement  did  not  prevent  but  rather  contemplated  that 
the  claimant  would  enter  into  contracts  with  raincoat  manufacturers 
for  the  sale  of  the  raincoat  material  to  be  manufactured  in  accord- 
ance with  the  terms  of  the  agreement. 

4.  The  suspension  of  production  of  raincoat  material  by  the 
claimant  was  for  the  convenience  of  the  Government  for,  assuming 
that  it  had  completed  the  delivery  of  the  entire  16,000,000  yards,  the 
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raincoat  manufacturers  in  turn,  upon  the  cancellation  by  the  Gov- 
eminent  of  their  contracts  for  the  manufacture  of  raincoats,  could 
have  properly  included  as  an  item  of  their  demand  for  reimburse- 
ment moneys  paid  by  them  to  the  present  claimant  upon  the  cancel- 
lation of  their  subcontracts  for  raincoat  cloth.  The  suspension  of 
manufacture  of  raincoat  doth  was  clearly  for  the  direct  and  sole 
benefit  of  the  Government. 

5.  It  is  the  opinion  of  this  Board  that  the  agreement  indorsed  by 
Gen.  Goethals  is  binding  upon  the  Government  and  that  the  claim- 
ant is  entitled  to  be  paid  expenditures  and  obligations  incurred  upon 
the  faith  thereof  less  the  value  of  the  material  left  in  its  possession, 
or,  at  the  election  of  the  Government,  to  be  relieved  of  the  material 
on  hand  at  a  fair  and  reasonable  compensation. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Director  of  Purchase, 
for  recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  found  herein  to  have  been  made  by 
the  Government  with  this  claimant  should  be  adjusted,  paid,  and 
discharged,  and  for  further  procedure  in  the  maimer  provided  in 
subdivision  c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  General  Staff,  revised  March  26,  1919.' 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
und  Lieut.  Col.  Williams  concurring. 


Case  No.  175. 

In  re  GLADC  OF  ATTTO  GOXPEESSOE  GO. 

1.  CONTRACT,  WHAT  GOKSTirtTTES— DAMAGES,  XEASXTEE  OF  COXPEHSA- 
TIOH.— Where  an  authorised  officer  gaTe  an  order  to  claimant  tor  cer- 
tain tools  at. a  specified  price  and  instmcted  claimant  **  not  to  wait  tor 
a  tormal  contract,  which  wonld  follow  later  **  in  compliance  with  which 
claimant  mannfactnred  the  tools  ordered,  which  were  Inspected  and 
approTCd  by  a  Oovemment  inspector,  a  valid  agnreement  is  created 
nnder  which  claimant  is  entitled  either  to  make  delivery  to  the  0ot- 
ernment  and  to  be  paid  therefor,  or,  in  the  event  the  Government  does 
not  wish  to  accept  the  tools,  to  be  paid  the  difference  between  the  pur- 
chase price  of  the  tools  and  the  price  at  which  they  may  now  be  sold 
in  the  open  market. 

Lieut.-CoL  Hamilton  writing  the  opinion  of  the  Board. 

FIKDINOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

!•  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic  Di- 
vision Supply  Circular  No.  17,  for  the  purchase  price  of  certain  tools 
to  be  manufactured  by  the  claimant  under  an  agreement  alleged  to 
have  been  made  with  the  Government. 

2.  On  or  about  October  29,  1918,  Lieut.  K.  C.  Murphy,  Quarter- 
master Corps,  at  that  time  chief  of  a  section  in  the  hardware  and 
tools  branch  of  the  Quartermaster  Department,  and  charged  with 
the  procurement  of  saddler's  edge  tools,  telephoned  an  order  to  this 
claimant  for  6,403  No.  3  saddler's  edge  tools,  at  $0.15  each,  and  in- 
structed the  claimant  "  not  to  wait  for  formal  contract,  which  would 
follow  later." 

3.  In  accordance  with  this  order,  the  claimant  manufactured  the 
tools,  which  have  since  been  inspected  and  approved  by  a  Govern- 
ment inspector. 

DECISION. 

1.  Under  date  of  October  29,  1918,  the  Government  entered  into 
an  agreement  with  the  claimant  for  the  manufacture  of  5,403  No.  3 
saddler's  edge  tools,  at  $0.15  each,  f.  o.  b.  cars  at  Wilmington,  Ohio. 

2.  The  Government  agreed  to  pay  for  the  goods  within  30  days 
after  inspection. 
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3.  The  claimant  manufactured  the  tools  so  ordered  and  still  holds 
them  for  deliyery^  and  under  the  agreement  is  entitled  either  to 
make  delivery  to  the  Government  and  to  be  paid  therefor,  or,  in  the 
event  the  Grovemment  does  not  wish  to  accept  the  tools,  to  be  paid 
the  difference  between  the  purchase  price  of  the  tools  and  the  price 
at  which  they  may  now  be  sold  in  the  open  market. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Director  of  Purchase,^ 
for  recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  found  here  to  have  been  made  by 
the  Government  with  this  claimant  should  be  adjusted,  paid  and 
discharged,  and  for  further  procedure  in  the  manner  provided  in 
subdivision  c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  General  Staff,  revised  March  26,  1919. 

Col.  Gamett,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut.  Col.  Malone,  concurring. 

153073— PT  3—20 8  ' 


Case  No.  398. 

In  re  CLAIM  OF  ST.  LOUIS  XETALWABE  GO. 

1.  ACT  OF  MAEGH  2,  1919— EXPEHDITTTBES  ICADE  IN  ANTICIPATIOH  OF 
CONTBACT,  EEnCBTTESElCEirT  FOB^STrBSEQirEHT  OBDE&  AS  AF- 
FECTING BIGHT  TO  COMPENSATION  FOB  EXPENBITITBES  MADE  IN 
ANTICIPATION  OF  GONTBAGT— IMPLIED  AGBEEMENTS,  EXPENDI- 
TTTBES  MADE  IN  ANTICIPATION  OF  GONTBACT.— Where  a  claimant 
after  becoming  aware  of  the  Government's  need  for  hot  dipped  barrels 
voluntarily  proceeds  wlthont  agreement  or  authority  to  prepare  and 
equip  Its  plant,  and  to  purchase  the  raw  material  for  the  manufacture  of 
hot  dipped  barrels  In  anticipation  of  orders  that  It  would  receive  In  the 
future,  no  Implied  agreement  Is  created  within  the  meaning  of  the  terms 
of  the  act  of  March  2,  1919,  whereby  the  Government  Is  under  obliga- 
tion to  relmbfirse  the  claimant  for  materials  and  equipment  so  pur- 
chased in  preparation  for  anticipated  orders  from  the  Government. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

• 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  A  claim  based  upon  an  alleged  agreement  between 
Mr.  R.  L.  Neidringhaus,  president  of  claimant  company,  St.  Louis 
Metalware  Co.,  of  St.  Louis,  Mo.,  and  Capt.  J.  G.  Williams,  procure- 
ment officer,  of  the  General  Supplies  Division,  Office  Director  of 
Purchase,  whereby  claimant  was  to  manufacture  7,500  hot-dipped 
galvanized  barrels.  The  claim  was  originally  filed  with  the  Claims 
Board,  Director  of  Purchase,  which  Board  rendered  a  decision 
against  claimant.  Thereupon  appeal  was  taken  to  the  Board  of  Con- 
tract Adjustment.  Claimant  alleges  that,  acting  upon  the  strength 
of  the  conversation  between  its  president,  Mr.  R.  L.  Neidringhaus, 
and  Capt.  J.  G.  Williams,  procurement  officer.  General  Supplies 
Division,  on  or  about  September  27,  1918,  purchases  were  made  for 
raw  materials  and  additional  equipment  to  manufacture  7,500  hot- 
dipped  galvanized  barrels.    An  itemized  statement  of  the  claim  is  as 

follows : 

t 

CJost  of  raw  material,  less  present  value  to  claimant $2,736.74 

CJost  of  machinery  used  in  *'  constructing  "  barrels,  less  present  "  fair 

value"  4,  770.58 

Cost  of  equipment  for  galvanizing  plant,  less  present  "  fair  value  " 913. 21 

Cost  of  special  equipment  for  galvanizing  plant,  less  present  "fair 

value  "   432. 31 

Cost  of  foundation  for  macliinery  and  galvanizing  pots,  less  present 

"  fair  value  " 541.  24 

Cost  of  welding  apparatus,  less  present  "  fair  value  " 179. 27 

Repairs  to  building,  less  present  **  fair  value  " 372. 63 

Total    9, 945.  98 

628 
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It  appears  at  the  time  of  this  conversation  Capt.  Williams  advised 
Mr^  Neidringhaus  that  the  American  Expeditionary  Forces  desired 
hot-dipped  galvanized  barrels  rather  than  barrels  made  from  gal- 
vanized sheets,  and  stated  that  preference  would  be  given  to  those 
manufacturers  who  installed  hot-dipped  galvanized  plants.  In  fact, 
Capt.  Williams  informed  all  manufacturers  of  galvanized  barrels 
"  that  unless  they  equipped  themselves  to  make  hot-dipped  barrels, 
they  could  not  expect  any  business  "  (Transcript,  p.  66).  Capt.  Wil- 
liams did  not  give  claimant  instructions  to  build  the  galvanizing 
plant,  nor  did  he  order  it  to  install  same.  According  to  Mr.  Neid- 
ringhaus, Capt.  Williams  simply  said  "if  you  will  do  it,  we  will 
give  you  the  business."  (Transcript,  p.  29.)  Claimant  did  receive  an 
order  for  3,500  barrels,  the  profit  on  which  more  than  covered  the 
increased  cost  of  the  plant.  Capt.  Williams  testified  positively  that 
he  did  not  "  promise  Mr.  Neidringhaus  that  the  Government  would 
give  him  sufficient  orders  to  cover  the  entire  cost*  of  the  galvanizing 
plant."  (Transcript,  p.  68.)  Mr.  Neidringhaus  testified  that  he  had 
for  four  years  contemplated  building  a  hot-dipped  galvanizing  plant, 
but  had  not  done  so  prior  to  September  27,  1918,  owing  to  increased 
cost  of  spelter. 

2.  Mr.  Neidringhaus  states  that  on  the  same  date,  September  27, 
1918,  Capt.  Williams  agreed  to  take  all  of  the  hot-dipped  galvanized 
barrels  claimant  could  make,  and  that  Mr.  Neidringhaus  fixed  the 
quantity  at  7,500  for  November  and  December,  1918;  but  Capt. 
Williams  said :  "  It  was  generally  assumed  by  him  (Mr.  Neidring- 
haus) and  by  ourselves  that  we  would  take  all  the  hot-dipped  gal- 
vanized barrels  that  he  could  manufacture  during  the  period  of 
the  war,  but  there  was  no  specific  amount  agreed  upon."  (Transcript, 
p.  69.) 

3.  It  appears  Capt.  Williams  understood  that  claimant  had  suf- 
ficient machinery  and  equipment  to  make  the  barrel.  At  the  hearing 
he  testified  in  part  as  follows:  "My  understanding  was,  and  it  was 
very  explicit  at  the  time,  that  the  only  thing  we  would  permit  him 
to  purchase  was  equipment  to  make  the  galvanizing  plant,  as  we  had 
plenty  of  capacity  to  make  the  barrel,  with  machinery  and  equip- 
ment, but  we  did  not  have  capacity  for  hot-dipped  galvanizing.  So 
that  our  conversation  was  based  on  the  hot-dipped  galvanizing  plant, 
and  had  no  relation  to  any  machinery  to  construct  or  make  the  bar- 
rel" (Transcript,  p.  66).  This  claim,  however,  includes  the  differ- 
ence between  the  cost  and  the  present  "fair  value"  of  machinery 
used  in  constructing  the  barrel,  which  machinery  was  purchased 
by  claimant  at  the  same  time  that  orders  were  placed  for  the  gal- 
vanizing or  "pickling"  plant.  After  the  conversation  of  Septem- 
ber 27,  1918,  claimant  secured  a  new  building,  repaired  same,  placed 
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orders  for  raw  materials,  machinery  to  be  used  in  constructing  the 
barrel,  and  machinery,  equipment,  etc.,  for  the  "  pickling  "  plant. 

4.  Under  date  of  October  19,  1918,  First  Lieut.  H.  P.  Murphy, 
Q.  M.  C,  of  the  Hardware  and  Metals  Division,  Q.  M.  G.  O.,  wrote 
claimant  in  part  as  follows: 

"It  has  been  recommended  that  you  receive  an  order  for  7,500 
steel  drums,  ccwitract  H.  C.-895-S.  This  is  your  authority  to  pro- 
ceed at  once  to  obtain  the  steel  for  the  manufacture  of  these  drums 

*        *        *  99 

The  letter  was  received  by  claimant  on  October  22,  1918.  These 
instructions  were  revoked  three  days  later  by  telegram  from  the 
Hardware  and  Metals  Division,  received  by  claimant  October  26, 
1918,  advising  that  the  award  would  be  for  3,500  instead  of  7,500 
barrels.  Claimant  did  manufacture  and  deliver  3,500  barrels  to  the 
Government  for  which  it  received  payment 

5.  The  allocation  of  7,500  barrels,  mentioned  in  letter  of  First 
Lieut.  Murphy,  was,  as  a  matter  of  fact,  the  quantity  allocated  by 
F.  J.  Storm,  secretary  of  the  Steel  Barrel  Manufacturers'  Associa- 
tion. Mr.  Storm  was  in  Washington,  as  the  representative  of  all  the 
steel  barrel  manufacturer^,  and,  in  that  capacity,  furnished  Capt. 
Williams  with  a  statement  of  the  maximum  production  that  could 
be  handled  by  each  manufacturer.  While  the  War  Department  was 
glad  to  receive  these  recommendations,  it  was  not  bound  by  same. 

DECISION. 

1.  The  Board  is  of  the  opinion  that  claimant  has  failed  to  show 
that  there  was  an  agreement  between  its  president,  Mr.  R.  L.  Neid- 
ringhaus,  and  Capt.  Williams  for  the  manufacture  of  7,500  hot-dip- 
ped barrels.  The  evidence  shows  that  during  this  conversation  the 
hot-dipped  barrel  program  was  discussed,  and  the  Government's 
need  for  such  was  very  great,  but  no  definite  agreement  was  had 
as  to  the  number  of  barrels  to  be  manufactured  nor  was  claimant 
authorized  or  ordered  to  manufacture  anv  definite  number. 

2.  Claimant,  it  appears,  proceeded  voluntarily,  and  at  its  own 
risk,  to  prepare  and  equip  its  plant,  and  to  furnish  the  raw  material 
for  the  manufacture  of  the  hot-dipped  barrels  in  anticipation  of 
orders  that  it  would  receive  from  the  Government  in  the  future. 
It  is  true  claimant  received  a  letter  from  Lieut.  Murphy,  under  date 
of  October  19,  1918,  announcing  that  "  it  had  been  recommended  to 
receive  an  order  for  7,500  steel  drums,  contract  H.  C.-895-S.  This 
is  your  authority  to  proceed  at  once  to  obtain  the  steel  for  the  manu- 
facture of  these  drums  *  *  *,"  but  the  claim  can  not  be  based 
upon  this  letter,  in  view  of  the  fact  that  all  the  purchases  were  made 
for  this  equipment  and  material  on  or  about  October  2, 1918.  Claim- 
ant admits  that  it  bought  no  material  and  no  equipment  between  the 
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date  of  October  22, 1918,  and  October  25, 1918,  the  latter  date  being 
the  time  of  revocation  of  Lieut.  Murphy's  letter  by  telegraph  from 
the  Hardware  and  Metals  Division. 

3.  In  view  of  all  of  the  circumstances  and  facts  in  connection  with 
this  claim,  the  Board  is  of  the  opinion  that  th^re  was  no  implied 
agreement  within  the  meaning  of  the  terms  of  the  Dent  Act,  whereby 
the  Government  is  under  obligations  to  reimburse  this  claim  for 
materials  and  eqinprnent  purdiaaed  in  preparation  for  anticipated 
orders  from  the  Gkyvemment. 

Col.  Gamett,  Col.  Boggs,  CToL  Fairbanks,  Lieut.  Col.  Hamilton^ 
and  Lieut.  Col.  Williams  concurring. 


Case  No.  484. 

In  re  CLAIIC  OF  HITDSOH  BAY  KNITTING  CO.   (LTD.). 

1.  CONTBACTS,  BEPETITION  07  TEBM8  07  OFFEB  mnTECESSABY  WHEN 

TTNAKBIGirOXrs. — Where  the  GoTemment's  position  with  reference  to 
the  right  of  a  claimant  to  overdeliTcr  articles  contracted  for  is  olearly 
stated  in  a  letter  to  claimant,  it  is  nnder  no  obligation  to  contradict  a 
statement  contained  in  a  reply  wherein  claimant  deliberately  or  other- 
wise misinterpreted  snch  letter,  and  the  failnre  to  do  so  does  not 
estop  the  Govemment  from  denying  the  correctness  of  such  misinter- 
pretation, as  it  is  nnder  no  obligation  to  reiterate  or  repeat  its  position 
indefinitely. 

2.  ACT    07   MABCH    2,    1919,    FOBEIGN    XANVFACTTTBEBa— CONTBACTS, 

WHAT  CONSTITirTES— FOBEIGN  KANTTFACTTTBEBS,  BIGHTS  TTNBEE 
ACT  OF  MABCH  2,  1919— BEAD JITSTICENT  OF  CONTBAGT,  WHEN 
NOT  IN  INTEBEST  OF  THE  GOVEBNKENT. — Claimant,  a  foreign 
manufacturer  haying  a  contract  for  the  manufacture  of  "approxi- 
mately" 240,000  pairs  of  winter  gauntletSi  ascertaining  that  it  had 
on  hand  more  leather  than  was  required  for  such  contract,  requested 
a  further  award,  which  was  refused,  but  was  informed  that  "  in  view 
of  the  fact  that  the  contract  called  for  approxilaately  240,000,  the  depot 
quartermaster  would  probably  grant  permission  to  deliver  to  the  ex- 
tent of  10  per  cent."  Claimant  thereupon  telegraphed  the  depot  quar- 
termaster, who  referred  the  matter  to  the  authorities  in  Washington, 
who  wrote  claimant:  ''It  is  likely  that  a  reasonable  overdelivery  of 
not  more  than  5  per  cent  on  your  order  would  be  accepted.  *  *  * 
However,  no  large  overdelivery  is  desirable."  To  which  claimant  re- 
plied: ''  We  note  that  it  will  be  in  order  for  us  to  overship  to  the  extent 
of  5  per  cent  on  contract  *  *  *."  Shortly  thereafter  a  definite  policy 
was  established  under  which  the  depots  were  authorized  to  accept  over- 
deliveries  to  the  extent  of  10  per  cent  of  the  quantity  of  material  con- 
tracted for,  but  in  no  event  to  involve  more  than  |5,000.  Accordingly, 
subsequent  to  the  completion  of  the  contract,  claimant  was  permitted  to 
deliver  goods  to  the  extent  of  $4»099.88,  for  which  it  was  paid.  Claim 
was  made  on  account  of  the  dilference  between  the  number  of  gloves 
accepted  and  12,000  pairs  which  represented  5  per  cent  of  the  total 
contracted  for.  It  is  held  that  the  claimant  is  not  entitled  to  relief 
under  section  3  of  the  act  of  March  2,  1919,  as  none  of  the  facts  or  sur- 
rounding circumstances  would  Justify  it  being  considered  in  the  in- 
terest of  the  Government  to  readjust  the  contract  to  grant  the  relief 
asked  for  and  as  the  equities  of  the  case  do  not  argue  for  claimant. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  is  an  appeal  by  the  Hudson  Bay  Knitting  Co.  (Ltd.),  of 
Montreal,  Canada,  a  Canadian  corporation,  from  the  decision  of  the 
e82 
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Claims  Board,  office  of  director  of  purchase,  for  $28,680  in  payment 
for  9,908  pairs  of  gauntlets  which  the  claimant  contends  it  holds  for 
delivery  to  the  Government  under  Quartermaster  Corps  contract 
No.  867-P,  dated  February  7,  1918,  for  240,000  pairs  of  gauntlets. 

2.  Under  date  of  February  7,  1918,  the  Government  entered  into 
9  contract  with  this  claimant  for  the  manufacture  of  "  approximately  " 
240,000  pairs  of  winter  gauntlets  at  $2.39  a  pair. 

3.  Mr.  Moreland,  who  was  at  that  time  managing  director  of  the 
claimant,  testified  that  on  or  about  July  19,  1918,  he  applied  to  Maj. 
W.  W.  Wheeler,  jr.,  of  the  wool  branch  of  the  Clothing  and  Equipage 
Division,  for  additional  contracts  for  the  manufacture  of  gauntlets 
and  that  Maj.  Wheeler  then  stated  he  could  not  make  a  further 
award  at  that  time.  Mr.  Moreland  then  told  Maj.  Wheeler  that  he 
was  particularly  anxious  to  get  an  additional  order  because  he  had 
purchased  more  leather  than  would  be  required  in  the  performance 
of  the  existing  contract,  and  to  give  the  claimant's  testimony  the 
most  favorable  construction  Maj.  Wheeler  is  reported  to  have  re- 
plied :  "In  view  of  the  fact  that  the  contract  called  for  approximately 
240,000  the  depot  quartermaster  would  probably  grant  permission 
to  deliver  to  the  extent  of  10%.''  Accordingly,  on  July  24,  1918, 
the  claimant  sent  the  following  telegram  to  the  depot  quartermaster 
at  Philadelphia,  Pa. : 

"  We  have  surplus  stock  of  horsehide  sufficient  to  make  24,000  pairs 
gauntlets  in  addition  to  present  contract  No.  857P.  Will  you  give 
us  permission  to  overship  to  this  extent  as  well  as  an  additional 
24,000  pairs  entire  order  857P.  Can  be  completed  during  September. 
We  phoned  Captain  Wheeler,  Quartermaster  General's  Office,  Wash- 
ington, who  recommended  we  get  in  touch  with  you.  Please  wire 
reply,  as  wool  linings  very  difficult  to  obtain  and  we  have  option  on 
same  for  one  day  only." 

4.  This  telegram  was  referred  to  the  office  of  the  Acting  Quarter- 
master General,  and  under  date  of  July  29  Maj.  Wheeler  wrote  to  the 
Hudson  Bay  Elnitting  Co. : 

"  Copy  of  your  telegram  to  the  depot  quartermaster.  New  York, 
has  been  forwarded  to  this  office. 

"  2.  It  is  likely  that  a  reasonable  overdelivery  of  not  more  than 
5%  on  your  order  would  be  accepted  by  them.  However,  no  large 
overdelivery  is  desirable. 

^^  3.  Requirements  are  at  present  in  such  shape  as  to  make  undesir- 
able the  placing  of  any  further  contracts  for  winter  gauntlets, 
leather  mittens,  one  finger,  or  gloves  No.  1305." 

Under  date  of  July  31, 1918,  the  claimant  wrote  to  the  office  of  the 
Quartermaster  General,  attention  Capt.  Wheeler: 

'  "  We  have  for  acknowledgment  your  favor  of  the  29th  instant,  for 
which  please  accept  our  thanks.  We  note  that  it  will  be  in  order 
for  us  to  overship  to  the  extent  of  5%  on  contract  No.  857-P." 
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and  on  the  following  date  wrote  to  the  depot  quartermaster,  Phila- 
delphia : 

"  We  thank  you  very  much  indeed  for  your  telegram,  advising  us 
that  our  telegram  of  the  24th  had  been  referred  to  the  quartermas- 
ter general's  office,  New  York,  for  attention.  We  have  since  been 
advised  by  the  authorities  at  Washington  that  the  matter  was  re- 
ferred to  them  and  that  it  would  be  in  order  for  us  to  overship  to 
the  extent  of  5%  on  contract  857-P." 

A  letter  from  the  Canadian  inspection  branch  to  the  depot  quar- 
termaster at  Philadelphia  asking  for  formal  authority  to  cover  the 
additional  12,000  pairs  of  gauntlets  indicates  the  claimant  reported 
to  the  inspection  officers  that  it  had  authority  imder  Capt.  Wheeler's 
letter  to  make  such  a  delivery.  The  Canadian  branch  stated: 
"  When  asked  for  their  authority,  they  quoted  a  letter  from  Capt. 
W.  W.  Wheeler  in  which  it  is  stated  that  "  a  reasoncAle  overdelvoery 
of  not  more  than  5%  on  order  857P  be  accepted." 

5.  In  referring  to  his  letter  of  July  29,  Maj.  Wheeler  in  a  second 
indorsement  to  the  depot  quartermaster  at  Philadelphia  imder  date 
of  October  17, 1918,  said : 

^^2.  There  was  no  intention  on  the  part  of  this  office  to  limit  or 
direct  the  depot  in  any  way  in  iudgmg  the  matter  of  acc^tance 
for  overdelivery  on  this  contract.'' 

6.  Maj.  Wheeler  testified: 

"It  is  very  possible  that  I  explained  to  Mr.  Moreland  that  the 
depots  at  times  received  overshipment  on  contracts,  possibly  be- 
cause he  may  have  stated  that  he  had  a  large  overquantity  of  horse- 
hide  left,  and  asked  me  what  to  do  with  it.  However,  I  Imow,  I  am 
very  positive,  that  at  the  time,  if  I  told  him  that — and  whether  I 
told  him  that  or  not — ^that  I  further  told  him  that  my  office  would 
not  grant  permission  for  any  shipment  at  all  over  the  amount  of 
the  contract  for  the  reason  that  at  that  time  that  was  the  sole 
prerogative  of  the  depot  quartermaster,  and  that  if  he  got  permis- 
sion from  the  depot  quartermaster  for  overdelivery  it  would  be  all 
right  with  me;  but  I  would  not  give  him  permission  from  my  of- 
fice under  any  circumstances;  that  the  only  chance  he  had  was  to 
get  authority  from  the  depot  quartermaster  to  receive  overdelivery 
on  his  contract. 

♦  ♦  ♦  ♦  ♦  ♦  « 

"The  point,  if  I  may  continue,  that  I  have  felt  was  the  cor- 
rect understanding  all  the  way  through  in  this  case  is  tiiat  since 
I  very  definitely  informed  the  claimant  that  the  depot  quartermaster 
at  Philadelphia  was  the  man  to  make  decision  in  this  case,  it  seems 
to  be  that  any  information  that  the  claimant  may  have  gotten  or 
you  may  have  gotten  from  the  depot  quartermaster  would  be  ap- 
plicable." 

7.  At  the  time  the  claimant  originally  asked  authority  to  make  an 
overdelivery  it  was  the  practice  of  the  Government  to  permit  depot 
quartermasters  to  decide  whether  or  not  it  was  desirable  to  accept  an 
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overdelivery.  In  the  present  case  the  application  for  permission  to 
make  an  overdelivery  was  for  such  a  large  amount  that  the  depot 
quartermaster  referred  the  matter  to  Washington,  and  shortly  there- 
after a  definite  policy  was  established  under  which  the  depots  were 
authorized  to  accept  overdeliveries  to  the  extent  of  10  per  cent  of  the 
quantity  of  material  contracted  for,  but  in  no  event  should  the  over- 
delivery  involve  more  than  $5,000.  Accordingly,  subsequent  to  the 
completion  of  this  contract,  this  claimant  was  permitted  to  deliver 
2492  pairs  and  has  been  paid  $4,999.88,  and  it  is  on  a.Goount  of  the 
difference  between  that  number  and  12,000  pairs  that  the  contractor 
now  makes  claim. 

DECISION. 

1.  In  this  case  the  record  is  very  clear  that  no  permission  has  ever 
been  granted  to  the  contractor  to  overdeliver  on  his  contract  857-P 
beyond  the  number  of  gauntlets  which  the  Government  has  accepted 
and  paid  for. 

2.  Upon  the  hearing  counsel  for  the  claimant  contended  that  Maj. 
Wheeler's  failure  to  contradict  the  statement  contained  in  the  letter 
of  July  31,  wherein  the  claimant  deliberately  or  otherwise  misinter- 
preted Maj.  Wheeler's  letter  of  July  29,  estops  the  Government  from 
denying  the  correctness  of  the  statement.  The  Government's  posi- 
tion in  the  matter  was  clearly  stated  in  Maj.  Wheeler's  letter  of  July 
29,  and  it  was  under  no  obligation  to  reiterate  or  repeat  its  position 
indefinitely. 

3.  This  case  has  been  examined  with  reference  to  the  provisions  of 
section  3  of  the*  act  approved  March  2,  1919,  "  To  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes."  None  of  the  facts  or  surrounding  circumstances 
would  justify  it  being  considered  in  the  interest  of  the  United  States 
to  readjust  this  contract  to  grant  relief  asked  for.  The  equities  in  the 
case  do  not  argue^  for  the  claimant  as  did  those  in  the  case  of  the 
Pomilio  Bros.  (I,  these  decisions  — ) . 

4.  It  is  the  opinion  of  this  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 

Col.  Delafield,  Col.  Boggs,  Col,  Fairbanks,  Lieut.  Col.  Carruth,  and 
Lieut.  Col.  Williams  concurring. 

on  appeal  before  the  secretary  of  war. 

January  27,  1920. 
A  careful  review  of  the  entire  record  in  this  case  results  in  the  con- 
clusion that  the  findings  and  decision  of  the  Board  of  Contract  Adjust- 
ment are  correct,  and  the  same  are  accordingly  approved  and  con- 
firmed. Bbnedicjt  Crowell, 

I'Jie  Assistant  Secretary  of  War^ 

Director  of  Munitions. 


Case  No.  507. 

In  re  KATTEE  OF  I.  BEEGEE  CO.  (Inc.). 

1.  CHANGES  nr  SPECIFICATIONS— PEOYIDSD  FOE  IN  CONTEACT.— Where 
a  oontraot  provides  the  method  of  adjustment  in  ease  of  a  change  of 
speoifioations  it  must  be  followed  and  claim  should  not  be  under  aot  of 
Karch  S,  1919. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claimant  has  filed  statement  of  claim,  Form  B,  for  com- 
pensation for  extra  expense  incurred  in  serging  seams  on  trousers 
to  be  delivered  under  contract  No.  4627M;  which  serging,  it  is 
alleged,  was  not  required  by  said  contract,  but  was  performed  at  the 
direction  of  Lieut.  Harry  Stern,  Quartermaster  Corps,  an  officer 
having  authority  in  the  premises. 

2.  On  July  23,  1918,  the  United  States,  by  Capt.  J.  R.  Holt, 
Quartermaster  Corps,  executed  with  I.  Berger  Co.  (Inc.),  the  claim- 
ant herein,  a  contract,  No.  4627M,  for  the  delivery  of  25,000  pairs 
of  wool  trousers.  This  contract  was  formally  executed,  being  duly 
signed  by  the  contracting  officer  named  as  such  in  the  body  of  the 
contract  and  by  the  contractor  at  the  end  of  the  contract. 

3.  Paragraph  1  provided  that  the  articles  should  be  "like  and 
equal  in  ail  respects  to  the  sample  submitted  *  *  *  of  the  de- 
scription and  in  accordance  with  the  specifications  ♦  ♦  ♦  and 
out  of  the  materials  furnished  by  the  contracting  officer,  as  set 
forth  in  Schedule  A  attached  hereto  ♦  *  *  and  made  a  part 
hereof." 

Schedule  A,  paragraph  2,  "Specifications:  As  per  sample  sub- 
mitted by  contractor,"  paragraph  7,  "Materials  furnished  by  the 
Government:  The  Government  will  furnish  the  authorized  allow- 
ances of  20-oz.  O.  D.  melton." 

Paragraph  15  of  the  contract  provides:  "The  contracting  officer 
may,  by  written  notice,  make  reasonable  alterations  *  *  *  addi- 
tions, or  substitutions  not  materially  affecting  the  general  design 
and  substance  of  the  articles,  and  in  such  case  the  contractor  shall 
be  governed  thereby  as  if  the  same  were  originally  provided  for  in 
this  contract.    If  by  reason  thereof  the  cost  of  performance  to  the 
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contractor  shall  be  increased  or  decreased,  then  the  contract  price 
shall  be  increased  or  decreased  accordingly  to  a  sum  which  shall  be 
agreed  upon,  or  if  the  parties  shall  be  unable  to  agree,  then  to  a  sum 
fixed  by  the  War  Department  Board  of  Appraisers." 

4.  It  appears  from  the  contract  (quoted  above)  that  the  material 
(to  be  furnished  by  the  United  States)  was  melton.  The  United 
States  did  not,  however,  furnish  sufficient  melton  for  the  number  of 
trousers,  and  did  furnish  wool  serge  for  9,146  of  the  25,000  trousers 
(as  appears  by  affidavit  dated  July  28,  1919,  of  John  A.  Engel, 
supervising  inspector  at  the  contractor's  plant,  attached  to  file). 

5.  The  printed  specifications,  No.  1372,  adopted  June  4,  1918,  in 
effect  at  the  time  but  not  a  part  of  the  contract,  provided : 

"Note. — Should  O.  D.  serge  cloth  be  furnished  instead  of  O.  D. 
melton  the  bottoms  of  the  trousers  and  the  pocket  facings  should  be 
serged  with  a  close  stitching,  as  well  as  all  of  the  seams." 

6.  On  August  26,  1918  (as  appears  by  copy  of  letter  attached  to 
claimant's  statement  of  claim),  the  claimant  wrote  Maj.  Jones,  ma- 
terial control  officer,  setting  out  that  he  had  been  instructed  by  Lieut. 
Stern  to  serge  all  seams  on  trousers  being  made  under  this  contract, 
that  the  specifications  did  not  call  for  this  work,  but  that  this  request 
was  being  complied  with,  and  making  claim  for  an  increase  in  price 
to  cover  the  extra  expense  necessitated  by  this  addition.  Maj.  Jones 
replied  to  this  letter  August  30,  1918  (as  appears  by  copy  attached  to 
the  file) ,  stating  that  Lieut.  Stern  had  no  authority  to  order  all  seams 
setged,  but  that  he  (Jones)  did  wish  all  trousers  made  of  serge  (fur- 
nished instead  of  melton  as  the  contract  provided)  so  treated.  Maj. 
Jones  stated  further  that  the  additional  expense  for  serging  these 
serge  trousers  would  be  adjusted  by  the  office  of  the  Quartermaster 
General,  and  that  the  inspector  in  the  plant  had  been  directed  to  bill 
these  trousers  separately  in  order  that  his  office  (depot  quartermaster, 
clothing  and  equipage  division,  manufacturing  branch.  New  York 
City)  might  make  proper  adjustment. 

7.  It  further  appears  that  9,146  trousers  cut  out  of  wool  serge  had 
all  seams  serged  in  accordance  with  specifications  No.  1372.  It  does 
not  appear  that  claimant  has  attempted  to  proceed  under  paragraph 
15  of  the  contract. 

DECISION. 

1.  It  is  the  decision  of  the  Board  that  the  letter  of  Maj.  Charles 
E.  Jones,  Quartermaster  Corps,  in  charge  clothing  and  equipage 
division,  manufacturing  branch,  office  depot  quartennaster.  New 
York  City,  constituted  due  notice  and  confirmation  of  notice  under 
paragraph  15,  contract  No.  4627M,  on  behalf  of  the  contracting  of- 
ficer, that  a  reasonable  addition  not  materially  affecting  the  general 
design  and  substance  of  the  article  was  to  be  made,  that  the  action 
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of  the  contractor  thereupon  in  serging  9,146  pairs  of  trousers  made 
of  serge  furnished  by  the  United  States  was  pursuant  to  the  con- 
tract and  within  the  terms  of  paragraph  15  thereof.  The  parties 
should  proceed  according  to  the  further  provisions  of  the  said  para- 
graph— ^that  is,  the  zone  supply  officer,  procurement  division,  inspec- 
tion branch,  New  York  City,  is  directed  to  determine  whether  the  cost 
to  the  contractor  for  labor  on  contract  No.  9145  was  increased  by  rea- 
son of  the  serging  of  the  said  9,146  pairs  of  trousers,  and  if  so,  by 
what  amount,  and  if  the  said  amount  so  determined  is  agreed  to  by 
the  contractor,  to  draw  and  deliver  to  the  contractor  proper  voudiers 
for  said  amount  payable  to  him,  and  if  unable  to  agree,  to  forward 
all  findings  made  by  him  as  to  the  expense  of  the  contractor  by  rea- 
son of  the  said  additional  work,  with  supporting  papers,  to  this 
Board  for  its  further  action- 
Col.  Delafield,  Col.  Boggs,  CoL  Fairbanks,  Lieut  Col.  Carruth, 
Lieut.  Col.  Hamilton,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  533. 

In  re  CLAIK  Of  COLIFICBIA  UVIVSBBITY. 

1.  IMPLIED  COHTBACT. — Where  a  unit  of  the  Students'  Army  Training  Corps 
was  established  at  a  uniyerslty  t^ith  the  assent  of  that  institution,  at 
the  request  of  the  Goyemment  agents,  hut  the  price  was  to  he  agreed 
upon  later,  there  was  an  implied  agreement  between  the  uniyersity  and 
the  GoTemment  by  which  the  GoYemment  is  bound  to  pay  reasonable 
costs  incurred  in  connection  with  the  housing  and  instruction  of  the 
students  in  that  unit  at  the  institution  during  their  stay  at  the  same. 

Lieut.  C!ol.  Williams,  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  filed  under  the  Act  of  March  2,  1919, 
by  the  Columbia  University,  asking  for  $10,886.44,  the  amount  of 
expenses  incurred  in  furnishing  quarters  and  attendant  heat,  light, 
telephone  service  and  classroom  facilities,  to  soldier  students  attend- 
ing a  cinematography  or  photographic  school  at  that  institution  in 
the  year  1918,  under  an  alleged  agreement  with  an  officer  or  agent, 
acting  under  the  instructions  or  directions  of  the  Secretary  of  War. 

2.  In  the  latter  part  of  December,  1917,  Lieut.  Col.  Emil  Engel, 
of  the  Signal  Corps,  visited  Columbia  University  and  had  a  con- 
ference with  Prof.  Geo.  B.  Pegram,  dean  of  the  faculty  of  applied 
sciences  of  that  institution,  with  reference  to  the  establishment  of 
an  Army  School  of  Cinematography  at  Columbia  University.  The 
import  of  this  conference  may  be  best  told  in  the  words  of  Dean 
Pegiram  himself  (Transcript,  p.  13) : 

"The  substance  of  that  conversation  was  to  the  eflfect  that  the 
Army  was  very  much  in  need  of  facilities  for  the  establishment  of 
a  school  of  photography ;  that  it  would  entail  a  delay  if  the  Army 
were  forced  to  erect  buildings;  that  it  would  be  of  great  assistance, 
if  at  Columbia,  or  some  other  university,  they  might  find  the  space 
already  at  least  partially  prepared  for  their  laboratories  and  for  the 
classrooms  and  other  requirements  such  as  a  school  would  demand." 

Dean  Pegram,  after  getting  in  touch  with  Dr.  Butler,  president 
of  the  university,  agreed  that  the  school  might  be  established  at 
Columbia;  and  on  or  about  the  1st  of  January,  1918,  Government 
officers  to  take  over  and  conduct  the  work  of  the  school  began  to 
arrive  at  the  university.  The  first  detachment  of  men  arrived  about 
the  1st  of  January,  1918,  and  the  school  continued  from  that  time 
up  until  December  1,  1918,  maintaining  an  average  attendance  of 
176  men  per  day. 

3.  At  the  time  of  the  conference  between  Dean  Pegram  and  Lieut. 
Col    Engel  there  was  no  specific  understanding  in  regard  to  the 
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price  or  charges  to  be  made  by  the  university  for  the  conducting  of 
this  school.  Dean  Pegram  said  that  the  matter  was  discussed  by 
Lieut.  Col.  Engel;  that  Col.  Engel  was  not  prepared  to  make  any 
arrangements  about  prices  because  he  frankly  admitted  he  could 
not.  He  had  been  ordered  to  put  the  school  into  operation.  Dean 
Pegram  says  further  (Transcript,  p.  16)  that,  speaking  of  the  price 
to  be  charged — 

"  I  will  say  fi*ankly  that  when  we  started  out  we  felt  that  that  was 
a  very  secondary  matter,  to  be  taken  up  in  due  time.  If  the  Govern- 
ment made  provision  for  reimbursing  universities  which  rendered 
services  in  an  emergency,  we  supposed  that  we  should  naturally  be 
reimbursed;  if,  conceivably,  the  Government  made  no  such  provi- 
sions, then  naturally  we  should  not  be  reimbursed.  I  may  say  that  we 
did  the  same  thing  exactly  with  the  large  Navy  school  which  we  had. 
No  question  of  money  compensation  at  all  was  discussed  at  the  time 
of  the  establishment  of  the  school.  In  due  time  representatives  of 
the  Navy  came  to  us  and  desired  to  make  a  contract  which  would 
amortize  what  had  already  been  done  as  well  as  take  care  of  the 
future;  and  that,  in  due  course,  was  settled.  Our  attitude  toward 
the  Army  school  was  quite  the  same." 

4.  Later  on,  correspondence  and  conferences  took  place  between 
Capt.  Mulford,  the  contracting  officer  for  the  committee  on  educa- 
tion and  special  training,  and  Dean  Pegram,  with  reference  to  enter- 
ing into  a  formal  contract  covering  the  sphool  established  at  Colum- 
bia University,  and  a  conference  was  held  between  these  parties  with 
reference  to  that  matter  in  August,  1918,  but  no  formal  contract  was 
ever  entered  into.  Thiere  were  various  reasons  given  for  this  failure. 
Dean  Pegram  (Transcript,  p.  6)  said: 

"The  matter  of  contract  and  of  compensation  to  the  university, 
although  mentioned  from  time  to  time  by  the  commandant  of  the 
school,  and  either  directly  or  through  the  commandant  by  Lt.  Col. 
Reber,  was  not  taken  up  seriously  because  of  the  vicissitudes  the 
school  was  imdergoing  in  its  direction  from  Washington  through  the 
changes  occurring  in  Uie  organization  of  the  Signal  Corps,  until  about 
July,  1918,  when  I  was  informed  by  Capt.  Mulford  and  other  gentle- 
men associated  with  the  committee  on  education  and  special  training 
that  the  Signal  Corps  desired  the  management  of  that  school  to  be 
taken  over  by  the  committee  on  education  and  special  training,  and 
that  definite  contracts  would  be  prepared  and  put  into  operation. 

"  It  was  also  represented  to  me  and  to  Mr.  Goetze,  the  treasurer  of 
the  university,  that  the  committee  on  education  and  special  training 
would  be  able  to  take  up  in  some  form  the  matter  of  compensation 
to  the  university  for  the  services  received  by  the  Government  for  the 
period  from  the  establishment  of  the  school  of  cinematography  up  to 
the  time  of  executing  a  definite  contract. 

"Following  that  up,  Capt.  Mulford  visited  the  university  in 
August,  1918,  for  the  purpose  of  arranging  a  contract  for  this  school, 
which  had  then  become  the  Signal  Corps  school  of  photography,  and 
a  draft  of  a  contract  was  prepared  on  the  basis  of  a  memorandum 
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dated  August  12,  submitted  by  myself  to  Capt.  Mulf ord.  Before  that 
contract  could  be  completed  the  whole  reorganization  of  the  work  of 
the  committee  on  education  and  special  training,  due  to  the  establish- 
ment of  the  Students'  Arimr  Training  Corps,  came  on.  The  commit- 
tee was  very  busy.  The  officials  at  the  imiversity  were  quite  as  busy, 
and  the  matter  was  allowed  to  rest,  and  when  the  S.  A.  T.  C.  was 
established  at  the  university  the  trustees  of  the  university  appointed 
a  special  committee  on  financial  arrangements  with  the  Government, 
and  I  handed  to  that  conmiittee  all  the  memoranda  and  the  cor- 
respondence which  were  in  my  possession. 

"  The  active  member  of  that  committee  was  Mr.  Goetze,  treasurer 
of  the  university,  who,  about  that  time,  became  ill  from  influenza, 
followed  by  pneumonia,  and  did  not  recover  to  the  point  of  taking 
up  his  work  again  until  shortly  before  the  signing  of  the  armistice. 
This  fact  I  mention  to  account  for  the  apparent  neglect  on  the  part 
of  the  university  to  follow  up  promptly  this  matter  of  the  contract. 

"  I  would  emphasize  simply  the  fact  that  on  representations  made 
by  Lt.  Col.  Engel,  the  school  was  established  and  the  equipment  of 
the  university  put  at  the  use  of  the  Government  in  so  far  as  it  was 
required;  that  the  students — soldiers  in  the  Army — ^were  present 
there  and  were  taken  care  of  according  to  the  arrangements  desired 
by  the  Army,  continuously  and  without  interruption,  from  the  time 
oi  the  coming  of  the  first  group,  early  in  February,  to  the  disband- 
ing of  all  training  activities,  about  December  21st;  that  there  was 
an  implied  contract  from  the  beginning  of  this  work,  in  that  the 
Army  officials  requested  the  university  to  put  this  equipment  at  the 
disposal  of  the  Army  for  this  school ;  and  that  there  is  written  and 
other  evidence  of  desire  on  the  part  of  the  committee  on  education 
and  special  training  to  take  over  the  management  of  the  school 
under  a  contract  which  was  in  process  of  arrangement  at  least  as 
early  as  August,  1918." 

5.  With  respect  to  the  question  as  to  why  a  written  contract  was 
not  made  with  Columbia  University,  Capt.  Joseph  M.  Mulford,  the 
contracting  officer  of  the  committee  on  education  and  special  train- 
ing (Transcript,  p.  40),  testified  as  follows: 

"  I  saw  Dean  Pegram  subsequent  to  the  dispatch  of  this  telegram, 
and,  as  I  recall  the  interview,  we  discussed  the  different  phases 
which  entered  into  the  costs  in  connection  with  this  school  of  pho- 
tography contract.  I  believe  that  I  was  satisfied  on  the  final  result 
and  made  a  memorandum  of  that  figure.  We  had  papers  which  you 
might  call  working  papers,  which  went  with  this  case  and  whicn  I 
brought  back  to  Washmgton  when  I  finished  that  trip.  I  do  not 
recollect  exactly  why  we  did  not  execute  a  contract  at  the  time.  I 
know,  however,  that  it  was  influenced  by  the  pressure  from  other 
directions  which  we  considered  more  important  than  a  settlement  of 
this  Columbia  matter;  and,  to  the  best  of  my  knowledge  and  belief, 
Columbia  suffered  from  the  pressure  from  other  sources,  so  that  a 
contract  was  not  actually  executed.  It  was,  however,  very  clearly 
our  intention  to  execute  a  contract  with  Columbia,  and  our  failure 
to  do  so  may  be  explained  as  I  have  just  indicated." 

6.  The  memorandum  of  August  22  referred  to  by  Dean  Pegram 
and  also  evidently  intended  to  be  referred  to  by  Capt.  Mulford,  was 
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submitted  as  a  basis  for  charges  for  the  Students'  Army  Training 
Corps  unit  and  was  guided  by  the  principle  merely  of  the  actual 
costs  put  to  by  the  university  in  quartering  these  troops  or  students, 
together  with  the  incidental  light,  heat,  telephone  service,  and  class- 
room facilities,  the  basis  of  this  proposed  settlement  of  August  27, 
1918,  being  arrived  at  by  estimating  the  cost  of  maintenance  of  all 
stud«ttts  in  the  imiversity,  leaving  out  of  consideration  tuition 
charges,  and  then  estimating  the  proi)ortion  of  that  entire  cost  as 
supplied  to  the  number  of  men  in  the  Students'  Army  Training 
Corps  imit.  This  method  of  arriving  at  the  amount  to  be  charged 
for  the  Students'  Army  Training  Corps  unit  at  Columbia,  upon  an 
actual  cost  basis,  was  in  line  with  the  policy  adopted  by  the  com- 
mittee on  education  and  special  training  and  has  received  the  un- 
qualified approval  of  that  committee.  (See  testimony  of  Mr.  E.  E. 
Dallas,  engineer  and  assistant  to  the  business  director  of  the  commit- 
tee on  education  and  special  training,  Transcript,  p.  32  et  seq.) 

7.  Acting  upon  the  basis  of  adjustment  referred  to,  and  in  line 
with  the  policy  of  the  committee  on  education  and  special  training, 
a  statement  had  been  made  up  and  filed  in  the  case  by  Columbia  Uni- 
versity, setting  out  the  claim  for  $10,886.44,  as  shown  by  the  follow- 
ing recapitulation : 

Housing : 

Cost  for  use  of  space  occupied l $2, 512. 14 

Cost  of  operation  and  maintenance 1,202.  d9 

S,  715. 18 

Synod  Hall,  gas  and  electricity $489. 24 

Synod  Hall,  alterations 1 2, 608. 26 

Synod   Hall,   switchboard,   Columbia   Uni- 
versity  telephone 154. 80 

Synod  Hall,  equipment 51.70 

8,204.00 

Columbia  University  telephone  bUls 155.92 

$7,075.05 

Instruction : 

Cost  for  use  of  space  occupied 2, 266. 99 

Cost  of  operation  and  maintenance 1, 544. 40 

8, 811. 89 

Total -—    10,886.44 

8.  The  basis  of  this  claim  and  the  amount  and  the  calculation  have 
been  approved  by  the  auditor  acting  under  the  committee  on  educa- 
tion and  special  training  (Transcript,  p.  33).  The  average  allow- 
ance to  other  institutions  for  similar  units  by  the  committee  on  edu- 
cation and  special  training,  in  regularly  executed  contracts,  was  at 
the  rate  of  25  cents  per  day  per  student  for  like  service  and  equip- 
ment as  rendered  by  Columbia  University.  A  reference  to  the 
amount  of  the  claim  herein  set  up  in  connection  with  the  average 
number  of  men,  175  men  per  day,  maintained  in  the  school  at  Colum- 
bia, makes  a  cost  of  considerably  less  than  25  cents  per  man  per  day. 
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DECISION. 

1.  A  unit  of  the  Students'  Army  Training  Corps  was  established 
at  Columbia  University  with  the  assent  of  that  institution,  at  the 
request  of  Government  agents,  and  for  the  sole  advantage  and  benefit 
of  the  United  States,  and  was  not  intended  by  Columbia  University 
to  be  a  gift,  as  is  shown  by  the  evidence  set  out  in  the  case.  It  has 
been  many  times  held  by  the  Court  of  Claims  and  by  the  Supreme 
Court  of  the  United  States,  that  where  goods  have  been  delivered  or 
services  have  been  rendered  to  the  United  States  for  its  benefit  and 
at  its  request,  there  is  raised  up,  even  in  the  absence  of  an  express 
understanding  to  that  effect,  an  implied  agreement  that  the  Govern- 
ment will  pay  a  reasonable  price  for  the  goods  received  or  for  the 
services  rendered  {St.  Louis  Hay  <&  Grain  Co,  v.  United  States^  191 
U.  S.  159;  Sanger  cfe  Moody  v.  United  States^  40  Ct.  of  CI.  47). 
Where  a  necessary  public  service  has  been  performed  at  the  request 
of  Government  agents,  and  under  the  expectation  of  compensa- 
tion, the  Government  is  liable  for  such  allowance  as  is  required  ex 
sequo  et  bono  {Roberts  v.  United  States^  92  U.  S.  41).  This  case 
comes  clearly  within  the  well  established  doctrines  sanctioned  by 
the  courts.  The  claim  is  based  upon  actual  costs  and  expenditures 
made  in  the  maintenance  of  the  soldier  students  at  that  institution, 
established  in  response  to  a  pressing  public  need,  and  the  charge 
per  man  per  day  is  far  below  that  which  has  been  stated  both  in 
words  and  by  the  conduct  of  those  in  charge  of  the  committee  on 
education  and  special  training  to  be  reasonable. 

2.  This  Board  is  therefore  of  opinion  that  there  was  an  implied 
agreement  raised  up  between  Columbia  University  and  the  United 
States  upon  the  establishment  of  the  Students'  Army  Training 
Corps  unit  at  Columbia  University,  to  pay  reasonable  costs  for  the 
housing  of  the  students  in  that  unit  at  that  institution  during  the 
year  1918,  and  that  the  amount  claimed  of  $10,886.44  is  a  reasonable 
charge  for  those  services,  and  the  entire  amount  should  be  paid. 

3.  Form,  Certificate  C,  will  issue  in  this  case,  and  will  be  followed 
by  an  award  in  favor  of  Columbia  University  in  accordance  with 
the  decision  herein  announced. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  therefore 
transmits  a  copy  of  the  findings  and  decision  in  this  case  to  the 
committee  on  education  and  special  training,  General  Staff,  for  its 
information. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
and  Lieut  Col.  Hamilton  concurring. 
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CaBe  No.  352. 

In  re  CLAIK  OF  APOLLO  STEEL  CO. 

1.  W0BD8  AND  FHEASES— "  EEVISION  SY  FEDEEAL  TEADE  GOHMISSIOH/' 
XEANINO  OF,  WITH  EEFEEENCE  TO  STIPULATED  PEICE— EEVI- 
SION SY  FEDEEAL  TEADE  COIOCISSION,  WHAT  CONSTITTTTES.— Tlie 
term  "the  above  prices  are  subject  to  revision -by  the  Federal  Trade 
Commission  or  other  Government  body"  nsed  in  a  contract  for  the 
mannfactnre  of  cormgated  steel  sheets  contemplates  an  equitable  ad- 
justment or  revision.  The  word  ''  revision  "  was  used  so  that  the  price 
to  be  paid  for  the  material  could  be  increased  or  decreased  accordingly 
as  the  raw  material  actually  used  in  the  manufacture  of  the  steel 
sheets  cost  the  manufacturer  less  or  more  than  the  cost  figure  origi- 
nally used  in  establishing  the  price  fixed  in  the  contract.  Therefore, 
where  the  claimant  purchased  materials  with  which  to  perform  his  con- 
tract at  the  market  price  prior  to  the  date  the  price  of  steel  was  re- 
duced by  order  of  the  President,  which  material  is  actually  used  in  the 
manufacture  of  the  goods  ordered,  the  action  of  the  President  was  not 
such  a  revision  as  was  contemplated  by  the  above  term  of  the  bontraet. 
In  the  absence  of  a  revision  as  so  contemplated,  the  claimant  is  entitled 
to  be  paid  a  sum  equal  to  the  difference  between  the  price  fixed  in  the 
contract  and  such  moneys  as  have  been  paid  to  it  on  account  of  the  ma- 
terial delivered  and  accepted. 

S.  EQUITAELE  EEUEF— FAILUEE  TO  PEOTEST  TO  TEEXS  OF  CONTEACT, 
EFFECT  OF — WATVEE. — Where  the  facts  and  the  equities  in  a  ease 
are  identical  with  those  in  another  case  in  which  relief  is  granted,  the 
failure  of  the  claimant  to  file  a  formal  protest  to  a  term  in  the  contract 
will  not  preclude  it  from  receiving  the  same  relief  granted  in  a  case  in 
which  protest  was  made. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  officer  in  charge  of  the 
General  Engineer  Depot,  Corps  of  Engineers,  United  States  Army, 
under  which  the  claimant  was  required  to  refund  to  the  Government 
the  sum  of  $24,026.26. 

2.  Early  in  September,  1917,  the  claimant  was  notified  that  an 
order  would  be  placed  with  it  for  the  manufacture  of  500  tons  of 
corrugated  galvanized-steel  sheets,  2J-inch  corrugations,  27^  inches 
wide  by  120  inches  long.  The  current  market  price  for  this  mate- 
rial was  $8.30  per  hundred  pounds.  The  claimant  thereupon  -placed 
an  order  with  Jones  &  Laughlin  for  550  tons  steel  bars  at  $80.85 
t  ton.     (Record,  p.  14.) 
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3.  Under  date  of  September  21,  1917,  Brig.  Gen.  W.  H.  Eose, 
Corps  of  Engineers,  in  charge  of  the  General  Engineer  Depot,  issued 
formal  Procurement  Order  No.  7562  for  this  material.  Procure- 
ment order  fixed  the  price  at  $8.30  per  hundred  pounds,  but  stipu- 
lated "  The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Corwmission  or  other  Goveimment  hodyP 

4.  Upon  receipt  of  this  order  claimant  wrote  on  September  24, 
1917,  to  the  Government,  in  part,  as  follows : 

"  We  are  in  receipt  of  your  order  #7562,  your  file  #5012,  and  we 
are  very  much  surprised  to  note  that  you  placed  a  clause  on  the 
order  reading  as  follows : 

" '  The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body.' 

"Almost  three  weeks  ago  we  advised  the  Government  through 
W.  H.  Homer,  chairman  of  the  subcommittee  on  sheet  steel,  that 
we  would  take  this  tonnage  for  immediate  rolling,  and  we  were  told 
that  the  price  would  be  $8.30  net,  and  we  w^ere  instructed  to  make  ar- 
rangements for  rolling  on  this  quantity.  In  order  to  make  such  ar- 
rangements, we  were  obliged  to  go  into  the  open  market  and  buy 
sheet  bars,  and  now  since  these  bars  have  been  bought  it  is  a  question 
in  our  minds  whether  we  will  be  entitled  to  a  reduction  in  the  price 
of  the  bars,  provided  there  is  a  reduction  made  on  the  price  of  sheets." 

5.  In  reply  to  this  letter  the  Government  wrote  to  the  claimant 
on  September  27,  1917  : 

"  Referring  to  your  letter  of  September  24th,  regarding  our  order 
No.  7562,  you  question  the  clause  of  the  order  reading :  '  The  above 
prices  are  subject  to  revision  by  the  Federal  Trade  Commission  or 
other  Government  body.' 

"  It  is  our  understanding  that  we  are  allowed  to  use  this  clause 
or  not  according  to  our  understanding  of  the  fairness  of  the  price. 
As  you  have  already  laid  in  stock  at  market  prices  to  fill  our  order 
at  the  rate  of  $8.30,  there  is  no  question  but  what  this  price  will 

stand. 

*  *  *  *  *  *  * 

"  By  direction  of  General  Engineer  Depot  ofiicer. 

"  (Signed)  Habold  S.  Lord, 

"  Limt,  E.  O.  R,  C,  U.  S.  A^ 

6.  It  has  been  testified  that  in  accordance  with  its  custom  the  claim- 
ant forwarded  to  the  Government,  subsequent  to  receipt  of  Govern- 
ment's letter  dated  September  27,  a  copy  of  its  "  shop  order  "  as  evi- 
dence of  acceptance  of  the  Government's  order.  This  shop  order 
contains  the  statement :  "  This  order  is  accepted  for  shipment  at  the 
prices  shown  above  and  is  not  subject  to  cancellation  or  price  re- 
vision." 

7.  On  October  11,  1917,  the  War  Industries  Board,  Council  of 
National  Defense,  issued  a  statement  that  the  President  had  ap- 
proved the  price  of  $51  per  gross  ton,  effective  immediately,  for  sheet 
bars  such  as  were  required  for  the  performance  of  the  present  order, 
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and  added :  "  The  prices  enumerated  had  been  fixed  by  the  President 
on  the  assurance  of  those  representing  the  steel  industry  that  these 
prices  equitably  adjust  the  relation  of  the  steel  interests  to  each  other^ 
and  will  assist  them  in  fulfilling  their  obligations  to  give  the  country 
100  per  cent  production  at  not  to  exceed  the  prices  heretofore  an- 
nounced."   (Record,  pp.  60,  61, ) 

8.  Delivery  of  the  corrugated  iron  under  the  present  order  was 
completed  prior  to  October  27,  1917,  and  in  due  course  payment  in 
full  at  $8.30  per  himdred  pounds  was  made  by  the  Government. 

9.  Under  date  of  November  6, 1917,  the  Official  BuUetin  published 
the  following: 

"  The  President  has  approved  an  agreement  made  by  the  War  In- 
dustries Board  with  the  principal  steel  industries  of  the  United 
States,  fixing  maximum  prices,  subject  to  revision  January  1,  1918, 
on  certain  steel  articles,  as  follows: 

*  *  *  «  *  *  « 

• "  No.  28  galvanized  sheets,  $6.25." 

In  the  pi-esent  case  it  was  stipulated  (Record,  p.  2)  that  evidence 
in  the  case  of  the  Hydraulic  Pressed  Steel  Co.,  No.  17,  might  be  con- 
sidered by  the  Board  in  arriving  at  its  decision  in  the' present  case. 
On  page  10  of  that  record  it  is  shown  that  the  fixed  price  of  $6.25 
per  hundred  pounds  for  No.  28  galvanized  sheets  was  a  base  price, 
which  w^hen  applied  to  galvanized  sheets  of  the  specifications  given 
in  the  present  order  was  subject  to  an  adjustment  which  set  the 
price  for  this  material  at  $5.85  per  hundred  pounds. 

10.  Under  date  of  November  27, 1917,  the  following  letter  was  sent 
to  the  claimant : 

"Referring  to  Government  order  7562,  requisition  5012,  dated  Sep- 
tember 21,  1917  *  *  *  which  were  placed  at  a  price  of  $8.30  per 
100  lbs.  .  .  .  • 

"  This  price  was  subject  to  revision  bv  the  Federal  Trade  Commis- 
sion or  other  Government  body,  a  notification  of  which  appeared  on 
your  order:  Therefore,  it  is  requested  that  you  arrange  to  bill  this 
material  at  the  present  fixed  Government  price  of  $5.85  per  100  lbs. 
net  f.  0.  b.  your  factory,  freight  to  be  equalized  with  Pittsburgh 
district." 

to  which  the  claimant  replied : 

"  We  have  your  letter  of  the  27th,  asking  us  to  revise  our  price 
on  galvanized  sheets,  shipped  against  your  order  #7562,  requisition 
#5012,  dated  September  21st.  To  be  frank  with  you  we  were  very 
much  surprised  to  receive  this  request,  as  we  thought  that  this  mat- 
ter had  been  completely  adjusted  sometime  ago. 

"  At  the  time  your  order  was  received,  we  felt  privileged  at  that 
time  to  enter  objection  to  the  clause  on  your  order  reading  as  follows: 

" '  The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body.' 
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"  Knowing  that  it  is  not  the  intention  of  the  Government  to  work 
any  hardship  on  the  mills,  we  took  the  liberty  of  writing  you  on 
September  24th,  as  per  copy  of  letter  enclosed,  and  we  were  very 
much  gratified  to  receive  your  reply  dated  September  27th,  in  which 
our  opinion  of  your  fair  intentions  was  fully  substantiated.  *  *  ♦ 
The  revised  price  of  $5.85  per  100#  means  a  net  loss  to  us  of  many 
dollars  per  ton.  We  are  still  of  the  opinion  that,  in  fact  we  feel 
sure  that  you  do  not  want  us  to  stand  such  a  loss,  and  we  therefore, 
ask,  please  that  you  let  us  have  your  assurance,  that  the  price 
originally  placed  on  this  order  will  stand." 

On  December  3, 1917  the  Government  wrote  to  the  claimant : 

"  In  further  reference  to  letter  of  this  office  dated  November  27th, 
stating  that  the  present  fixed  Government  price  for  corrugated 
galvanized  steel  slieets  on  order  of  this  office  No.  7562  was  $5.85  per 
100  pounds  net  f.  o.  b.  your  factory,  freight  to  be  equalized  with 
Pittsburgh  district,  I  have  to  advise  that  the  order  mentioned  has 
been  paid  for  complete.  It  is,  therefore  requested  that  you  remit  to 
this  office  the  difference  between  the  price  of  $8.30  per  100  pounds 
and  the  Government  price  of  $5.85  on  the  number  of  pounds  already 
paid  for." 

and  accordingly  on  December  20,  1917,  the  claimant  forwarded  to 
the  Government  its  check  for  $24,026.26. 

DECISION. 

1.  The  question  presented  in  the  present  case  involves  an  interpre- 
tation of  the  provision  of  the  procurement  order  placed  with  the 
claimant :  "  The  above  prices  are  subject  to  revision  by  the  Federal 
Trade  Commission  or  other  Government  bodv." 

2.  If  in  placing  the  order  the  Government  had  intended  to  pay  a 
price  subsequently  to  be  fixed  for  this  material  by  the  Federal  Trade 
Commission  or  another  organization  of  the  Government,  and  it  was 
generally  known  at  that  time  that  a  study  of  the  cost  of  steel  prod- 
ucts was  being  made  for  the  purpose  of  advising  the  President  as  to 
a  fair  and  just  price  for  the  Government  to  pay  for  such  material, 
a  provision  would  have  been  inserted  in  the  procurement  order  to 
the  effect  that  "  This  price  is  subject  to  increase  or  decrease  to  con- 
form with  a  price  later  to  be  -fixed  for  this  material." 

3.  The  language  chosen  \)y  the  Government,  "  The  above  prices  are 
subject  to  revision  by  the  Federal  Trade  Commission  or  other  Gov- 
ernment body,"  clearly  contemplated  an  equitable,  adjustment  or  re- 
vision. The  Government  certainly  did  not  intend,  nor  did  it  have 
the  power,  to  direct  the  claimant  to  manufacture  this  material  and 
to  sell  it  to  the  Government  at  a  loss.  It  was  well  known  that  a 
Government  agency  was  studying  the  costs  of  manufacture  of  various 
steel  products  and  that  prices  would  be  fixed  by  the  President  at 
which  these  commodities  and  their  basic  components  would  be  traded 
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in  by  the  public  and  purchased  by  the  Government.  The  word 
"  revision  "  was  used  so  that  the  price  to  be  paid  for  this  material 
could  be  increased  or  decreased  accordingly  as  the  raw  material  actu^ 
ally  used  in  the  manufacture  of  the  galvanized  sheets  cost  the  present 
claimant  less  or  more  than  the  cost  figure  originally  used  in  estab- 
lishing the  price  of  $8.80  per  hundredweight.  Thus,  if  the  President 
had  announced  the  price  of  steel  bars  at  a  date  sufficiently  early  for 
the  present  claimant  to  have  procured  the  bars  actually  used  in  the 
manufacture  of  the  galvanized  sheets  in  this  order  at  a  price  below 
that  contemplated  when  the  $8.30  price  was  fized,  then  the  price 
named  in  the  procurement  order  would  be  subject  to  revision  down- 
ward. The  provisions  of  the  national  defense  act  approved  June  3, 
1916,  which  gave  to  the  Secretary  of  War  broad  powers  to  com- 
mandeer existing  material  and  to  compel  the  manufacture  of  material 
provides  that  in  all  cases  the  Government  will  pay  "  a  fair  and  just " 
price  therefor.  Even  under  that  act  the  Secretary  of  War  can  not 
take  material  from  individuals  at  a  confiscatory  price. 

4.  The  action  of  the  President  in  fixing  the  price  of  this  material 
at  $5.85  per  hundred  pounds  was  not  such  a  revision  as  was  contem- 
plated when  the  Government  inserted  in  Procurement  Order  No. 
7562  the  provision :  "  The  above  prices  are  subject  to  revision  by  the 
Federal  Trade  Commission  or  other  Government  hody,'^'^  In  the 
absence  of  a  revision  as  so  contemplated,  it  is  the  opinion  of  this 
Board  that  the  claimant  is  entitled  to  be  paid  a  sum  equal  to  the 
difference  between  $8.30  per  hundred  pounds  for  the  material  deliv- 
ered to  and  accepted  by  the  Government  under  this  order,  and  such 
moneys  as  have  already  been  paid  to  it  on  account  of  the  purchase 
of  this  material. 

DISPOSmON. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Corps  of  Engineers,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  found  herein  to  have  been  made 
by  the  Government  with  this  claimant  should  be  adjusted,  paid, 
and  discharged,  and  for  further  procedure  in  the  manner  provided 
in  subdivision  c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  General  Staff,  revised  March  26,  1919. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  and  Lieut.  Col.  Wil- 
liams, concurring. 

Col.  Garnett  and  Lieut.  Col.  Carruth,  dissenting. 


Case  No.  497. 

In  re  OLAXK  07  HEWPOBT  BOLUNO  MILL  CO. 

1.  W0BD8   AHD    PHBA8ES— <' BEVISIOH    BY    FEDEBAL   TBADE    COIOIIS- 

SIOH,"  XEANIHG  OF,  WITH  BEFEBEHGE  TO  STIPULATED  PBIOB— 
BEYISION  BY  FEDEBAL  TBADE  COMMISSION,  WHAT  CONSTI- 
TITTE8. — Tbe  term  ''tbe  above  prices  are  subject  to  reviBion  by  the 
Federal  Trade  CommiaBion  or  otber  Govenunent  body"  nBed  in  a  con- 
tract for  the  manufacture  of  cormgrated  steel  Bheets  contemplates  an 
equitable  adjustment  or  revision.  The  word  ''revision"  was  used  so  that 
the  price  to  be  paid  for  the  material  could  be  increased  or  decreased  ac- 
cordingly as  the  raw  material  actually  used  in  the  manufacture  of  the  steel 
sheets  cost  the  manufacturer  less  or  more  than  the  cost  figure  originally 
used  in  establishing  the  price  fixed  in  the  contract.  Therefore,  where  the 
claimant  purchased  materials  with  which  to  perform  his  contract  at  the 
market  price  prior  to  the  date  the  price  of  steel  was  reduced  by  order  of 
the  President,  which  material  is  actually  used  in  the  manufacture  of  the 
goods  ordered,  the  action  of  the  President  was  not  such  a  revision  as 
was  6ontemplated  by  the  above  term  of  the  contract.  In  the  absence  of 
a  revision  as  so  contemplated,  the  claimant  is  entitled  to  be  paid  a  sum 
egual  to  the  diiference  between  the  price  fixed  in  the  contract  and  such 
moneys  as  have  been  paid  to  it  on  account  of  the  material  delivered  and 
accepted. 

2.  EaTJITABLE  BELIEF— FAILITBE  TO  PB0TE8T  TO  TEBMS  OF  CONTBACT, 

EFFECT  OF — WAIYEB. — Where  the  facts  and  the  equities  in  a  case  are 
identical  with  those  in  another  case  in  which  relief  is  granted,  the  fail- 
ure of  the  claimant  to  file  a  formal  protest  to  a  term  in  the  contract 
will  not  preclude  it  from  receiving  the  same  relief  granted  in  a  case  in 
which  protest  was  made. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FIKDH^QS  OF  FAOT. 

The  Board  finds  the  following  to  be  the  facts ; 

1.  This  is  an  appeal  from  the  decision  of  the  officer  in  charge  of  the 
General  Engineer  Depot,  Corps  of  Engineers,  United  States  Army, 
under  which  the  claimant  was  required  to  refund  to  the  Government 
the  sum  of  $19,601.25. 

.  2.  Under  date  of  September  21, 1917,  Brig.  Gen.  W.  H.  Rose,  Corps 
of  Engineers,  in  charge  of  the  General  Engineer  Depot,  issued  formal 
Procurement  Order  No.  7561  to  the  claimant  for  the  manufacture  of 
400  tons  of  corrugated  galvanized-steel  sheets,  2i-inch  corrugations, 
27^  inches  wide  by  120  inches  long.  Procurement  order  fixed  the 
price  as  $8.30  per  hundred  pounds,  but  stipulated  '^T?ie  above  prices 
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are  subject  to  revision  hy  the  Federal  Trade  Commission  or  other 
Government  hodyP 

3.  The  claimant  did  not  protest  against  the  provision  as  to  price 
being  in  the  order  as  did  the  claimant  in  the  Apollo  Steel  Co.  case. 
No.  352  (I  these  Decisions, — ),  but  went  into  the  market  and  pur- 
chased, at  a  price  alleged  to  have  been  $85  per  ton  f .  o.  b.  claimant's 
mills,  steel  bars  required  for  the  manufacture  of  the  galvanized-steel 
sheets  under  this  procurement  order. 

4.  On  October  11,  1917,  the  War  Industries  Board,  Council  of 
National  Defense,  issued  a  statement  that  the  President  had  approved 
the  price  of  $51  per  gross  ton,  effective  immediately,  for  steel  bars 
such  as  were  required  for  the  performance  of  the  present  order,  and 
added :  "The  prices  enumerated  have  been  fixed  by  the  President  on 
the  assurance  of  those  representing  the  steel  industry  that  these  prices 
equitably  adjust  the  relation  of  the  steel  interest  to  each  other^  and 
will  assist  them  in  fulfilling  their  obligations  to  give  the  country 
100  per  cent  production  at  not  to  exceed  the  prices  heretofore  an- 
noimced."    (Record,  pp.  60,  61.) 

5.  Delivery  of  the  corrugated  iron  under  the  present  order  was 
about  60  per  cent  completed  prior  to  November  5, 1917,  and  all  of  the 
galvanized-steel  sheets  were  delivered  to  the  Government  on  or  be- 
fore November  15,  1917.  In  due  course  payment  in  full  for  this 
m.aterial  at  $8.30  per  hundred  weight  was  made  by  the  Governments 

6.  Under  date  of  November  6, 1917,  the  Official  Bulletin  published 
the  following: 

"The  President  has  approved  an  agreement  made  by  the  War 
Industries  Board  with  the  principal  steel  industries  of  the  United 
States,  fixing  maximum  prices,  suoject  to  revision  January  1,  1918, 
on  certain  steel  articles,  as  follows : 

******* 

"  No.  28  galvanized  sheets,  $6.25." 

In  the  present  case  it  was  stipulated  (Record,  p.  2)  that  evidence 
in  the  case  of  the  Hydraulic  Pressed  Steel  Co.,  No.  17,  might  be  con- 
sidered by  the  Board  in  arriving  at  its  decision  in  the  present  case. 
On  page  10  of  that  record  it  is  shown  that  the  fixed  price  of  $6.25 
per  hundred  pounds  for  No.  28  galvanized  sheets  was  a  base  price, 
which,  when  applied  to  galvanized  sheets  of  the  specifications  given 
in  the  present  order,  was  subject  to  an  adjustment  which  set  the 
price  for  this  material  at  $5.85  per  hundred  pounds. 

7.  Under  date  of  November  27,  1917,  the  following  letter  was  sent 
to  the  claimant: 

"Referring  to  Government  order  7561,  requisition  5012,  dated 
September  21, 1917,  *  *  *  which  were  placed  at  a  price  of  $8.30 
per  100  lbs. 

"  This  price  was  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  body,  a  notification  of  which  appeared 
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on  your  order;  therefore,  it  is  requested  that  you  arrange  to  bill  thisi 
material  at  the  present  fixed  Government  price  of  $5.85  per  100  lbs- 
net  f .  o.  b.  your  factory,  freight  to  be  equalized  with  Pittsburgh, 
district." 

and  accordingly  the  claimant  forwarded  to  the  Government  a  credit 
memorandum  for  $19,601.25  under  date  of  December  1,  1917. 

DECISION. 

1.  The  question  presented  in  this  case  involves,  as  did  the  facta 
in  the  Apollo  Steel  Co.  case,  »ujyra^  the  interpretation  of  the  pro- 
vision of  the  procurement  order  placed  with  the  claimant:  "Th& 
above  prices  are  subject  to  revision  by  the  Federal  Trade  Commis- 
sion or  other  Government  body." 

2.  The  only  essential  difference  in  the  facts  of  the  two  cases  is  that 
in  this  case  the  claimant  did  not  file  a  protest  upon  receipt  of  the 
procurement  order  against  the  clause  providing  for  a  revision  of 
price,  nor  did  it  make  a  formal  objection  in  reply  to  the  Government's 
demand  that  a  refund  be  made. 

3.  It  is  not  considered  that  claimant's  failure  to  file  a  formal  pro- 
test is  a  fatal  defect  in  its  record.  The  facts  and  the  equities  in  the 
case  are  identical  with  those  in  the  Apollo  case,  and  the  claimant  is 
entitled  to  the  same  relief  as  therein  gi-anted. 

4.  The  action  of  the  President  in  fixing  the  price  of  this  material 
at  $5.85  per  hundred  pounds  was  not  such  a  revision  as  was  contem- 
plated when  the  Govei-nment  inserted  in  Procurement  Order  No.  756^ 
the  provision :  "  The  above  prices  are  subject  to  revision  by  the  Fed- 
eral Trade  Commission  or  otiier  Govem^ment  hodyP  In  the  absence 
of  a  revision  as  so  contemplated,  it  is  the  opinion  of  this  Board  that 
the  claimant  is  entitled  to  be  paid  a  sum  equal  to  the  difference  be- 
tween $8.30  per  hundred  pounds  for  the  material  delivered  to  and 
accepted  by  the  Government  under  this  order,  and  such  moneys  as 
have  already  been  paid  to  it  on  account  of  the  purchase  of  this  ma- 
terial. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Corps  of  En^neers,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable  basis 
upon  which  the  agreement  found  herein  to  have  been  made  by  the 
Government  with  this  claimant  should  be  adjusted,  paid,  and  dis- 
charged, and  for  further  procedure  in  the  manner  provided  in  sub- 
division c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage,  and 
Traffic  Division,  General  Staff,  revised  March  26,  1919. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  and  Lieut.  Col.  Williams 
concurring. 

Col.  Garnett  and  Lieut.  Col.  Carruth  dissenting. 


Case  No.  444. 

fn  re  CLAIM  OF  CABKIE-GOITDIE  XANITFACTXmiirO  CO. 

1.  ACT  OP  MABCH  2,  1919,  WHAT  COKSTITITTES  AGBEEKENT  WITHIN 
KEAJOKG  OF  —  COKTBACTS,  WHAT  CONSTITUTES  —  DAMAGES, 
MEASI7BE  OF  BELIEF  UNDEB  CONTBACT. — ^Where  olaimant  was 
verbally  directed  by  an  agent  acting  with  tbe  approval  of  oAcerg  hav- 
ing authority  to  contract  to  secure  suHicient  canvas  to  cover  200  wood- 
frame  aeroplane  hangars  and  to  secure  sufficient  canvas  of  the  same 
kind  for  doors  and  cnrtains  for  steel  hangars  to  be  in  a  quantity  sni&- 
cient  to  make  200  sets  of  cnrtains  per  month  for  the  succeeding  eight 
months,  and  pursuant  thereto  acquired  large  quantities  of  such  material 
for  the  purpose  of  performing  these  orders,  a  valid  and  binding  agree- 
ment was  created  within  the  purview  of  the  act  of  March  2,  1919,  and 
claimant  is  entitled  to  reimbursement  <  for  all  damages  suffered  by 
virtue  of  the  commitment  made  for  the  canvas  for  the  wood-frame 
hangars  and  for  so  much  of  the  same  material  as  was  secured  or  held 
on  hand  to  meet  the  maintenance  requirements  for  curtains  or  doors  for 
the  steel-frame  hangers,  not  to  exceed,  however,  an  amount  sufficient 
for  200  of  said  curtains  or  doors  per  month  for  eight  months. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  filed  under  Supply  Circular  No.  17  by 
the  Carnie-Goudie  Manufacturing  Co.,  of  Kansas  City,  Mo.,  asking 
for  $133,114.64,  the  value  of  certain  12-ounce  canvas  bought  to  cover 
i^OO  wood  frame  airplane  hangars,  and  certain  other  of  the  same 
material  kept  on  hand  to  supply  curtains  to  steel- frame  hangars,  in 
pursuance  of  an  alleged  direction  by,  and  agreement  with,  the  Bu- 
reau of  Aircraft  Production. 

2.  In  June,  1918,  there  was  a  scarcity  of  steel  from  which  to  make 
airplane  hangars,  and  the  Engineering  Department  of  the  Bureau  of 
Aircraft  Production,  set  about  to  find  a  substitute  for  this  material. 
It  came  to  the  attention  of  Mr.  J.  H.  Smith,  who  was  in  charge  of 
the  Construction  Division  of  the  Engineering  Department  of  tho 
Department  of  Military  Aeronautics,  that  a  wood-frame  hangar  had 
been  developed  by  the  petitioners,  Carnie-Goudie  Manufacturing  Co. 
Petitioner  was  then  directed  to  construct,  and  did  construct,  4  of 
these  samples,  one  of  which  was  placed  on  the  aviation  field  at 
Anacostia.    After  inspecting  it,  the  Government  agents  decided,  after 
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some  slight  changes^  to  adopt  it  as  a  hangar  frame.  During  this 
process  communication  was  had  with  Gen.  Harbord,  in  France,  and 
lie  was  so  well  pleased  with  this  wood-frame  canvas-covered  hangar 
that  he  ordered  2,000  of  them  sent  to  him  in  France.  This  order 
•came  before  Mr.  Smith  and,  using  his  own  judgment,  he  decided  to 
place  an  order  for  200  of  them.  He  located  the  wood  out  of  which  to 
construct  these  200  hangars,  and  knowing  that  it  would  take  consid- 
•erable  time  to  secure  and  to  dye  the  canvas  to  cover  them,  he  imme- 
diately directed  the  petitioner  to  secure  sufficient  12-ounce  canvas  to 
•cover  the  200  hangars.  This  was  about  the  middle  of  September, 
1918.  The  petitioner  thereupon  went  into  the  open  market  and 
After  some  difficulty  finally  agi*eed  with  the  Corsicana  Mills,  of 
Oorsicana,  Tex.,  to  stop  its  looms  in  the  milling  of  lighter  fabrics 
and  to  undertake  the  production  of  500,000  pounds  of  12-ounce  can- 
vas. The  500,000  pounds  was  less  than  the  amount  required  for  the 
^00  hangars.  The  Corsicana  Mills  entered  into  the  execution  of  this 
contract  at  once  and  the  material  was  subsequently  delivered  to  the 
petitioner  at  its  dyeing  plant. 

3.  Prior  to  the  time  the  order  was  given  to  the  petitioner  to  secure 
the  material  for  the  wood- frame  hangars,  petitioner  had  been  sup- 
plying, when  needed,  canvas  curtains  for  steel  airplane  hangars. 
It  was  apparent  to  Mr.  Smith  and  to  those  above  him  at  about  the 
same  time  that  there  was  then  a  need  and  there  was  an  expected 
need  by  the  Government  of  a  large  amount  of  the  same  kind  of 
<:anvas  for  doors  and  curtains  for  steel  hangars.  As  this  material 
was  difficult  to  get,  and  winter  was  cotoing  on  when  a  large  amount 
of  it  would  be  needed,  it  was  deemed  essential  that  a  certain  quan- 
tity of  this  material  should  be  kept  available  for  maintenance  pur- 
poses. The  petitioner  was  thereupon  directed  to  secure  or  to  hold 
in  stock  a  certain  amount  of  this  material  for  maintenance  purposes, 
which  amount  was  to  be  based  upon  past  experience  as  to  the  amount 
needed  and  was  to  be  in  a  quantity  suflfcient  to  make  200  sets  of 
curtains  per  month  for  the  succeeding  eight  months. 

4.  Mr.  Goudie  in  his  testimony  (Transcript,  p.  3)  said: 

"  I  was  down  here  in  Washington,  and  our  dealing  or  my  deal- 
ings were  practically  all  in  this  Department  of  Military  Aeronau- 
tics, and  Mr.  Smith  was  head  of  that  department.  That  is,  we  had 
our  dealings  practically  altogether  with  Mr.  Smith,  and  prior  to 
this  time  we  had  been  taking  everything  on  a  verbal  order,  you 
might  say,  to  get  the  material  ready,  from  my  first  orders  right  on 
through,  and  proceeded  on  this  way  the  same  as  we  had  on  every- 
thing else.  It  was  necessary  to  do  that  on  account  of  time  to  get 
the  goods  dyed  and  waterproofed.    It  was  very  hard  at  that  time  to 

fet  canvas  of  any  kind,  and  this  particular  weight  of  canvas  was  a 
eavy  canvas  required  for  this  purpose,  and  there  was  not  very 
much  demand  for  it. 
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"  We  had  a  good  deal  of  hand  work  out  there,  and  I  lust  notified 
them  to  go  ahead  and  get  this  material,  that  Mr.  Smith  had  notified 
me  that  the  order  would  be  left,  to  go  ahead  and  secure  the  material 
so  we  would  have  no  delay  on  it.  He  said,  furthermore,  not  to  take 
any  work  into  the  shop ;  to  keep  our  plant  clear  of  work  so  we  could 
handle  this  work  as  it  came  up.  My  imderstanding  was  that  the 
order  was  already  there.  My  understanding  was  that  the  order  was 
ready  to  make  out. 

"And  the  same  way  with  the  curtains.  They  were  required  time 
and  time  again.  They  had  to  have  immediate  shipping,  and  they 
couldn't  wait  for  this  dyeing  and  waterproofing.  *  *  ♦  There 
was  a  concern  there  who  promised  that  they  would  take  their  looms 
out  of  lighter-weight  stuff  and  put  them  on  this  heavy  material. 
He  (meaning  his  brother)  called  me  up  and  said  was  that  ordered, 
and  I  said  yes,  I  was  told  to  go  ahead  and  purchase  the  materiaL 
and  on  the  strength  of  that,  on  this  big  order,  he*  went  ahead  and 
purchased  it. 

4>  *  *  4>  4>  4>  * 

"  They  told  us  after  the  armistice  that  all  work,  even  the  curtains 
that  we  had  had  in  stock  for  these  steel  buildings,  that  work  was  to 
be  stopped."     (Transcript,  p.  10.) 

Speaking  with  reference  to  the  canvas  for  the  200  wood-frame 
hangars  Mr.  Smith  testified  (Transcript,  p.  34) : 

"  Colonel  Edgar  thought  so  well  of  it  that  he  ordei'ed  one  built 
at  Anacostia,  Boiling  Field.  We  built  that  and  decided  on  some 
changes.  We  made  the  changes,  got  Gen.  McKanley's  O.  K.,  and 
ordered  four  built,  and  which  were  scattered  at  various  fields.  Dur- 
ing all  this  interval  negotiations  were  taken  up  with  Gen.  Ilarbord 
in  France,  who  thought  so  well  of  this  canvas-covered  hangar  that 
he  ordered  2,000.  Verbal  order  came  to  be  prepared  for  that  order 
upon  confirmation  from  France.  His  assistant  brought  word.  I 
actually  placed  orders  for  only  200. 

*  *  41  «  41  41  • 

"  Previous  to  writing  those  orders  I  felt  the  market  out,  consulted 
with  the  priorities  board  on  lumber  and  canvas,  and  found  it  was  im- 
possible to  get  either  through  those  mediums.  I  then  used  personal 
investigators,  through  my  men  whom  I  used  as  inspectors,  located 
the  lumber  necessary  for  it  and  the  canvas.  That  was  through  the 
Carnie-Goudie  Company.  My  inspector  at  their  plant  informed  me 
that  they  were  taking  on  a  large  order  for  the  Quartermaster  De- 
partment, which  I  instantly  stopped  verbally,  and  told  them  to  turn 
down  and  keep  their  place  clear  for  their  canvas-covered  hangar  ma- 
terial, all  on  Col.  Edgar's  knowledge,  and  in  fact  Col.  Edgar  liinLself 
discussed  with  Mr.  Goudie  down  at  Boiling  Field  to  get  ready  for  this 
particular  order,  and  I  will  say  that  CoL  Edgar  had  more  to  do  in 
the  discussion  verbally  with  Mr.  Goudie  to  confirm  my  orders  than 
anyone  else,  because  he  was  particularly  interested  in  its  success. 
He  had  full  knowledge  that  they  had  purchased  materials  ahead  of 
our  orders.  In  fact,  we  used  that  method  in  our  entire  transactions 
from  its  very  inception,  back  in  September,  1917,  and  they  had 
precedents  to  go  upon.    They  took  our  word.    We  always  kept  our 
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promises  and  always  followed  promptly  our  preliminary  orders  with 
iormal  orders,  in  an  interval  of  six  to  eight  weeks,  in  some  cases 
months.  There  are  cases  on  record  where  material  was  shipped  be- 
fore even  preliminary  orders  were  out. 

•  **•••• 

"  Mr.  Smith.  My  instructions  to  Mr.  Goudie  in  the  presence  of 
Col.  Gallagher  were  not  to  take  the  quartermaster  orders  for  portable 
tents  and  to  keep  his  shops  clear  for  our  business  alone,  oi  which 
there  would  be  these  200  canvas-covered  hangars  and  a  certain 
amount  of  maintenance  requirements  for  steel  hangar  curtains. 
They  were  positive  instructions.    I  take  that  on  my  own  shoulders." 

"Question.  Was  there  any  understanding  as  to  the  amount  of 
maintenance  canvas  ? 

•*Mr.  SMrPH.  I  would  not  put  that  in  definite  numbers,  because 
they  were  coming  through  continuously  in  lots  of  50  or  100  every 
week.  It  was  according  to  the  requirements  of  the  various  fields. 
But  our  own  knowledge  of  conditions  directed  us  to  know  that  we 
would  be  up  against  a  siege  of  tremendous  maintenance  requirements 
on  account  of  the  approaching  winter,  of  which  the  storms  during 
the  fall  were  quite  hard  on  the  curtains. 

"  Question.  Was  there  any  tiling  in  the  conference  between  you 
and  Mr.  Goudie  that  could  be  construed  as  an  agreement  or  a  direc- 
tion on  your  part  to  secure  any  particular  amount  of  maintenance 
canvas  ? 

"  Mr.  Smith.  No.  He  would  be  guided  only  by  what  had  hap- 
pened before.    There  was  no  particular  amount  mentioned. 

"Question.  He  would  be  guided,  then,  by  his  business  judgment 
as  to  the  amount  necessary  to  secure,  having  in  view  the  possibility  or 
probability  of  getting  a  contract  for  the  purchase  of  that  by  the  Gov- 
ernment ? 

"  Mr.  Smith.  He  was  assure^  of  getting  the  contract,  and  he  would 
be  guided  by  the  past  requirement  and  orders  he  handled  with  us. 

"Question.  How  much  did  his  past  experience  indicate  that  he 
would  be  required  to  supply  for  maintenance  purposes? 

"  Mr.  Smith.  That  he  would  be  obliged  to  furnish  at  the  rate  of 
about  200  sets  of  curtains  per  month. 

"  Question.  Covering  how  long  a  period  of  time? 

"Mr.  Smith.  That  would  be  indefinite;  but  from  our  relation  and 
knowledge  of  conditions  I  would  say  to  extend  through  the  winter 
until  the  spring.    That  would  be  a  period  of  eight  months. 

"Question.  Would  you  say  that  he  based  his  expenditures  upon 
his  business  judgment  as  to  the  future  needs  of  the  Government? 

"  Mr.  Smith.  No ;  I  would  rather  put  it  that  he  was  guided  by  our 
judgment  in  the  department  only. 

"Question.  Well,  both  of  you  understood  that  something  might 
occur  at  any  time  which  would  make  it  unnecessary  for  the  Govern- 
ment to  buy  any  of  this  material  ? 

"Mr.  Smith.  No;  we  didn't  understand  that.  We  would  rather 
think  that  they  would  purchase  an  increased  quantity  over  that. 
That  is  what  we  were  led  to  believe. 

"  Question.  Did  you  not  contemplate  the  cessation  of  hostilities  ? 

"  Mr.  Smith.  No.  sir.  I  will  add  to  that,  to  clear  that  point,  that 
even  after  the  armistice  was  signed,  and  my  knowledge  that  they  had 


656  DECISIONS   BOARD  OF   CONTRACT  ADJUSTMENT. 

contracted  for  this  material,  I  was  not  disturbed,  because  considera- 
ble efforts  and  discussion  and  correspondence  passed  between  our 
department  and  the  other  departments  in  town,  and  I  attended  in- 
numerable conferences  with  other  departments,  representing  the  De- 
partment of  Military  Aeronautics,  to  use  these  canvas-covered  han- 
gars, and  old  steel  hangars  for  storage  purposes,  and  that  fact  alsa 
did  occur  and  was  taken  advantage  of  at  certain  concentration  points, 
in  this  country." 

It  appears  that  the  orders  and  directions  given  herein  by  Mr. 
Smith  were  sanctioned  and  approved  by  those  above  him  authorized 
to  make  contracts  on  behalf  of  the  War  Department. 

DECISION. 

1.  The  evidence  in  this  case  clearly  shows  that  there  was  a  very 
intimate  relationship  existing  between  the  petitioner's  company,  as 
represented  by  Mr.  Goudie,  and  the  Bureau  of  Military  Aeronautics ; 
that  Mr.  Goudie  was  here  in  Washington  on  the  ground  a  great  deal 
of  the  time,  acting  in  an  advisory  capacity  in  the  construction  of 
aeroplane  hangars,  and  upon  occasions  superintending  their  con- 
struction and  giving  advice  in  respect  thereto;  that  the  petitioner 
held  its  plant  and  facilities  open  at  all  times  and  at  the  beck  and  call 
of  Government  agents,  and  turned  away  from  its  factory  other  work 
which  it  could  have  done,  for  the  purpose  of  holding  its  plant  intact 
to  meet  pressing  Government  needs;  that  throughout  the  whole 
course  of  its  dealings  with  the  Bureau  of  Military  Aeronautics,  peti- 
tioner, realizing  in  the  construction  of  these  hangars  that  it  took 
from  six  to  eight  weeks  to  secure,  dye,  and  waterproof  canvas  needed 
for  these  coverings,  and  that  to  wait  for  formal  orders  to  come 
through  would  have  seriously  hampered  the  Government  in  supply- 
ing its  then  pressing  need  for  these  facilities,  and  in  meeting  mainte- 
nance and  future  needs,  acted  always  on  the  verbal  orders  of  the 
Government  agents  in  the  getting  out  of  this  material,  and  in  fact 
frequently  left  to  the  Government  agents  the  question  of  the  price 
to  be  charged  for  the  material. 

2.  The  contention  of  the  petitioner  is  clearly  borne  out  by  the 
explicit  statements  of  Mr.  Smith,  who  was  in  charge  of  the  Construc- 
tion Division,  Department  of  Military  Aeronautics,  and  these  specific 
directions,  or  commands,  as  characterized  by  Mr.  Goudie,  constituted 
unquestionably  a  complete  meeting  of  the  minds  of  the  parties  as  to 
the  material  needed  to  be  purchased  and  as  to  the  material  required 
to  be  held  on  hand,  and  constituted  a  valid  and  binding  agreement 
between  the  parties. 

3.  This  Board  is  therefore  of  the  opinion  that  on  or  about  the  15th 
day  of  September,  1918,  a  valid  and  binding  agreement,  within  the 
purview  of  the  act  of  March  2,  1919,  was  entered  into  between  an 


\ 

\ 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  657 

officer  or  agent  acting  under  the  direction  and  instructions  of  the 
Secretary  of  War  and  the  petitioner  with  respect  to  the  canvas 
needed  for  covering  the  200  wood  frame  hangars  and  with  respect  to 
the  material  secured  or  kept  on  hand  for  the  purpose  of  supplying 
the  maintenance  demands  for  doors  or  curtains  for  the  steel-frame 
hangars,  and  that  the  petitioner  is  entitled  to  recovery  in  this  case  of 
all  damages  suffered  by  virtue  of  the  commitmeAt  made  for  the 
500,000  pounds  of  12-ounce  canvas  for  the  wood-frame  hangars,  and 
for  so  much  of  the  same  material  as  was  secured  or  held  on  hand  to 
meet  the  maintenance  requirements  of  the  Government  for  curtains 
or  doors  for  the  steel-frame  hangars,  not  to  exceed,  however,  an 
amount  sufficient  for  200  of  said  curtains  or  doors  per  month  for 
8  months. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  therefore 
transmits  to  the  Claims  Board,  Air  Service,  a  copy  of  this  decision 
for  further  action  and  recommendation  to  the  Secretary  of  War  of  a 
fair  and  equitable  basis  of  settlement  of  the  agreement  herein  found 
to  exist,  such  action  to  be  taken  in  pursuance  of  paragraph  3,  section 
C,  Supply  Circular  No.  17,  as  amended  March  26, 1919. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Mr.  Hunt,  and  Mr.  McCandless  concurring. 


Case  No.  67. 

In  re  MATTEB  OF  PETrnOK  OP  PBAHCI8  BAHKEBXAH  A  SONS. 

1.  SALE  OP  GOODS — ^TITLE. — ^Wlien  the  GoTemment  liag  asked  for  bids  on 
goods  offered  for  sale  and  has  notified  one  of  the  bidders  that  his  bid 
has  been  accepted  the  contract  is  complete  and  title  thereupon  passes 
to  the  purchaser,  subject  only  to  a  lien  for  the  balance  of  the  purchase 
money. 

:2.  SALE  OP  GOODS — EPPECT  OP  DESTBUGTIOH. — ^Loss  of  such  goods  due  to 
a  fire  occurring  after  acceptance  of  bid  but  prior  to  payment  and  de- 
livery must  be  borne  by  the  purchaser. 

Col.  Gamett  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  petition  filed  under  General  Order  103,  series  1918, 
appealing  from  the  action  of  the  salvage  officer,  Rock  Island  Arsenal, 
in  requiring  the  petitionei-s  to  pay  the  Government  the  sum  of 
$3,232.07,  under  circumstances  set  out  in  this  opinion,  and  asking  to 
be  reimbursed  for  said  sum. 

2.  Under  date  of  November  2,  1918,  the  quartermaster  of  Rock 
Island  Arsenal  issued  a  circular  proposal,  or  advertisement,  call- 
ing for  sealed  bids  for  certain  specified  ordnance  miscellaneous 
stores  to  be  sold  by  him.    The  advertisement  was  as  follows : 

"Sealed  proposals,  subject  to  the  conditions  herein  will  be  re- 
ceived at  this  office  until  10.00  a.  m.,  November  18,  1918,  at  which 
time  they  will  be  opened  in  the  presence  of  attending  bidders  or 
their  representatives,  for  the  purchase  and  removal  by  bidders  of 
the  articles  listed  below  at  Rock  Island  Arsenal,  111.  A  certified 
check  for  10%  of  the  bids  will  accompany  proposal  which  will  be 
promptly  returned  if  bid  is  not  accepted.  The  Government  re- 
serves the  right  to  reject  or  accept  any  bid  or  any  part  thereof. 
Biddei*s  may  submit  bids  on  any  one  or  more  items  thev  may  desire 
to  purchase.  Proposals  are  to  be  signed  by  bidders  and  enclosed  in 
a  sealed  envelope  marked  "Proposals  for  Ordnance  Stores  to  be 
opened  at  10.00  a.  m.,  November  18,  1918."  If  mailed  the  envelopes 
as  above  marked  must  be  enclosed  in  an  outer  envelope  addressed 
to  the  quartermaster.  Rock  Island  Arsenal,  Rock  Island,  111.,  with 
postage  fully  prepaid,  or  sealed  bids  may  be  delivered  by  bidders  or 
their  representatives  in  person  to  the  undei'signed." 

A  list  of  articles  offered  for  sale  and  the  prices  for  same  was 
.attached. 
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3.  On  November  13,  1918,  Francis  Bannerman  &  Sons,  the  pe- 
titioners, mailed  their  bids  on  a  large  nmnber  of  the  articles  adver- 
tised, on  forms  supplied  by  the  Quartermaster,  and  inclosed  a  check 
of  the  same  date  for  $725,  being  the  deposit  called  for  by  the  adver- 
tisement. The  form  filled  out  by  the  bidder,  at  the  bottom  had  the 
statement : 

^  Bidder  must  furnish  the  necessary  labor  and  vehicles  to  remove 
from  Government  storehouses  and  reservation,  the  property  they 
purchase.  The  Government  assumes  no  responsibility  for  property 
purchased  which  is  not  removed  from  arsenal  storehouse  by  pur- 
chaser within  ten  (10)  days  from  date  of  acceptance  of  bid." 

4.  On  November  18, 1918,  the  bids  were  opened.  On  December  11, 
1918,  the  following  telegram  was  sent  by  the  officer  holding  the  sale 
in  behalf  of  the  Government,  and  was  received  by  the  petitioners : 

"Your  bid  for  all  items  of  ordnance  supplies  except  halter  bridles 
open  Nov.  eighteen  accepted;  request  telegraphic  snipping  instruc- 
tions." 

5.  On  December  12, 1918,  the  following  telegram  was  sent  by  peti- 
tioners and  received  by  the  salvage  officer: 

"Ferkel  &  Sons,  Transfer  Co.,  641  Hinricks  St.,  South  Eock 
Island,  will  ship  our  goods.    Have  asked  for  railroad  permit." 

6.  On  December  18, 1918,  Lieut.  Wright,  the  salvage  officer,  sent  a 
letter  to  petitioners^  reading  as  follows: 

"  Office  of  the  Quartermaster, 
^  Bock  Island  Arsenal,  Illinois,  December  IS^  1918. 

**  From :  The  Salvage  Officer. 

*' To:  Francis  Bannerman  &  Sons,  501  Broadway,  New  York  City. 

**  Subject :  Acceptance  of  bid. 

"  1.  Your  bid  on  our  proposal  #10  opened  Nov.  18,  1918,  is  ac- 
cepted.on  the  following  items :" 

Then  follows  a  list  of  items  and  the  prices  for  same.  Before  most 
of  the  numbers  of  the  articles  was  placed  the  word  "Approx." 
This  word  appeared  before  only  four  of  the  articles  in  the  original 
advertisement  and  before  the  same  articles  in  the  bids  of  petitioners. 
There  are  several  other  variations  which  are  noted  and  commented 
upon  in  the  opinion. 

7.  On  December  24,  1918,  the  following  letter  was  written  and 
mailed  by  petitioners  to  the  salvage  officer : 

"  Formal  acceptance  of  the  bid  opened  Nov.  18,  received  Dec.  16. 
In  your  telegram  of  11th  you  stated  that  all  items  except  Halter 
bridles  was  accepted  but  in  your  formal  acceptance  the  item  of  519 
saddles,  russet  leather,  complete  was  omitted. 

"We  have  as  yet  received  no  bill  for  total  amount  of  purchase. 
We  have  applied  for  a  permit  to  ship  goods  and  have  just  received 
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one,  but  for  a  point  so  far  distant  from  our  storehouse  that  it  is 
of  no  use  to  us.  We  have  asked  for  a  correction  to  the  terminal  re- 
quested in  our  application,  and  expect  one  in  a  few  days.  Upon  re- 
ceipt will  send  to  Ferkel  &  Son." 

On  December  28,  1018,  the  salvage  officer  of  the  arsenal  replied  tp 
the  letter  of  December  24.  He  inclosed  a  bill,  dated  December  28, 
1918,  as  requested  by  petitioners  which  gave  a  complete  list  of  and 
exact  numbers  of  the  articles  sold  and  the  totals  of  the  prices  for 
each  lot. 

The  letter  was  as  follows : 

"  From :  The  Salvage  Officer. 

"  To :  Francis  Bannerman  &  Sons,  501  Broadway,  New  York. 
"  Subject :  Statement  of  amount  due  property  purchased  on  Circ. 

#10. 

"  I  enclose  statement  of  balance  due  us  on  property  you  purchased 
on  our  circular  opened  Nov.  18, 1918  (#10). 

"  Several  articles  are  less  than  advertised  as  a  recount  shows  some 
to  be  missing. 

^^  The  balance  due  us  is  $2,570.07,  this  after  deducting  the  amount 
of  vour  check  on  deposit  here,  $725.00. 

"In  reply  to  your  letter  of  Dec.  24th,  the  item  of  saddles  in  your 
proposal  was  not  considered,  as  these  saddles  were  not  complete  but 
you  amended  the  circular  by  adding  the  word  "  complete  "  and  made 
your  bid  on  complete  saddles. 

"  Please  make  your  check  for  $2,570.07,  payable  to  the  quartermas- 
ter, Bock  Island  Ai'senal,  and  return  to  this  office  by  return  mail. 

"  E.  C.  Wright, 
"  l8t  Lieut  V.  S.  A.  Ret.  Salvage  Opoer?' 

8.  On  December  30,  1918,  petitioners  sent  to  the  salvage  officer 
the  following  letter,  and  inclosed  a  check  for  the  amount  stated 
therein : 

"  Your  letter  of  the  28th,  tile  #514,  with  bill  of  purchase  received. 
Enclosed  find  our  check  for  $2,507.07,  being  balance  due.  As  to  tiie 
item  of  519  saddles  we  understood  that  same  were  complete  as  bid 
so  accordingly  if,  however,  they  are  not  complete  and  are  still  on 
hand  we  will  make  a  bid  if  you  will  give  us  more  information  as  to 
the  condition  and  what  state  of  completeness  they  are  in." 

9.  On  Januai-y  1,  1919,  a  fire  occurred  in  the  storehouse  in  which 
most  of  the  property  which  had  been  bid  upon  by  petitioners  was 
stored,  and  a  considerable  portion  of  it  was  either  partially  or  wholly 
destroyed. 

10.  On  January  2,  1919,  the  check  for  $2,507.07  mailed  by  peti- 
tioners on  December  30,  1918,  was  received  at  the  arsenal. 

11.  On  January  6,  1919,  the  salvage  officer  wrote  petitioners  ac^ 
knowledging  receipt  of  the  check  for  $2,507.07  and  pointing  out 
that  it  was  short  $63  from  the  balance  of  $2,570.07,  which  should 
have  been  remitted.    The  shortage  was  due  to  a  mistake.    Remit- 
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tance  of  the  $63  was  asked.  In  that  letter  petitioners  were  first  ad- 
vised of  the  fire  and  that  a  considerable  portion  of  the  property  which 
had  been  bid  upon  by  them  had  been  destroyed.  This  letter  of  Janu- 
ary 6  was  received  on  January  8. 

12.  Subsequent  correspondence  between  the  parties  need  not  be 
given  in  detail.  It  concerned  the  payment  of  the  $63  balance  and 
the  question  as  to  whether  the  goods  had  actually  been  sold,  with  the 
passing  of  the  title  and  the  risk  of  loss  to  petitioners.  There  was 
at  first  a  refusal  to  pay  the  $63,  but  later  it  w^as  paid  under  protest 
with  the  understanding  that  the  rights  of  petitioners  were  not  to  be 
affected  thereby.  Prior  to  such  payment  the  controversy  was  sub- 
mitted by  the  Government  to  the  Judge  Advocate  General  at  Wash- 
ington, and  he  gave  his  opinion  ''  that  the  title  to  the  goods  in  ques- 
tion was  in  the  claimants  at  the  time  of  the  fire  at  the  Kock  Island 
Arsenal  on  January  1,  1919,  and  consequently  that  the  loss  must 
fall  on  them." 

Further  facts  are  stated  in  the  opinion  of  the  Board. 

DECISION. 

1.  The  first  issue  is,  was  there  a  contract;  and  if  so,  when  was 
it  completed?  The  second  is,  if  there  was  a  contract,  what  was 
the  legal  effect  ?  n 

The  telegram  of  December  11  constituted  an  acceptance  of  the 
bid  of  the  petitionei-s.  In  the  advertisement  of  November  2,  the 
Government  reserved  "  the  right  to  reject  or  accept  any  bid  or  any 
part  thereof."  The  phrase  in  the  telegram  of  December  11,  "  except 
for  halter  bridles"  was  not,  therefore,  a  variation  or  failure  to 
accept  in  the  exact  terms  of  the  offer.  Any  failure  thereafter  on 
the  part  of  the  Government  to  comply  with  the  terms  of  the  con- 
tract as  then  agreed  upon  could  be  at  most  a  failure  of  perform- 
ance, or  a  breach  of  its  contract,  and  could  not  affect  the  validity 
of  the  contract  as  already'  made.  The  telegram  of  petitioners  on 
December  12  was  an  acknowledgment  of  receipt  of  the  acceptance 
of  December  11,  and  showed  that  the  vendees  considered  that  tlie 
contract  was  theire. 

2.  It  was  contended  that  paragraph  931  of  the  Manual  of  the 
Quartermaster  Corps,  which  provides — 

"As  soon  as  awards  under  an  opening  of  bids  have  been  deter- 
mined the  successful  bidder  will  be  advised  by  letter  of  acceptance  on 
'  Q.  M.  C.  Form  119a,  by  typewritten  letter  or  by  return  of  one  number 
of  proposals  properly  accepted," 

precluded  the  making  of  a  contract  by  telegj*am.  The  paragraph 
cited  gives  directions  as  to  the  procedure  to  be  followed  by  the 
quartermaster  when  the  Government  is  the  purchaser,  and  is  not 
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applicable  to  sales  by  the  Government.  Also,  it  is  directory,  and  does 
not  necessarily  prevent  the  making  of  a  valid  contract.  The  ques- 
tion at  issue  is  not  one  as  to  the  limitations  of  the  authority  of  the 
contracting  officer  of  which  the  other  party  to  the  contract  must 
take  notice,  and  which  if  not  complied  with  may  make  the  contract 
unenforceable  against  the  Government,  We  have  here  simply  a 
case  of  a  contract  made  according  to  the  usual  rules  of  offer  ^nd 
acceptance,  with  nothing  to  show  that  the  petitioner  should  not  be 
bound  by  it. 

3.  No  further  writing  after  the  telegram  of  December  11  was 
necessary  to  complete  the  contract.  The  well-known  rule  is,  as  stated 
by  the  court  in  Steamship  Co.  v.  Svnft^  86  Mo.^  2^8: 

"  If  the  written  draft  is  viewed  by  the  parties  merelj^  as  a  con- 
venient memorial  or  record  of  their  previous  contract  its  absence 
•does  not  affect  the  binding  force  of  the  contract;  if,  however,  it  is 
viewed  as  the  consummation  of  the  negotiation,  there  is  no  contract 
until  the  written  draft  is  signed." 

In  the  principal  case  no  formal  contract  signed  by  both  parties 
vt^as  ever  drawn  up,  and  there  is  nothing  to  show  that  such  was  ever 
contemplated.  The  contract  was  a  written  offer  on  the  part  of  the 
bidder  and  a  notification  of  acceptance  by  the  Government  in  the 
form  of  a  telegram.  After  that  nothing  remained  to  be  agreed  on. 
The  subject  matter  or  nature  of  the  contract  was  not  such  that  it 
was  necessary  to  arrange  the  details  subsequently.  Nor  was  there 
any  evidence  of  an  intention  by  the  parties  not  to  be  bound,  although 
the  details  were  agreed  upon,  imtil  a  formal  contract  should  be 
drawn  up.  There  was  the  letter  of  December  18,  in  which  the 
vendor  gave  a  list  of  the  articles  sold  to  the  vendee.    It  stated: 

**Your  bid  on  our  proposal  #10  opened  Nov.  18,  1918,  is  ac- 
cepted on  the  following  items." 

The  letter  was  in  the  nature  of  a  confirmation  of  the  telegram, 
and  was  sent  according  to  the  usual  practice  in  such  cases.  The 
vendee  in  his  letter  of  December  24  refers  to  the  letter  of  December 
13  in  the  following  language: 

"  Formal  acceptance  of  bid  opened  November  18,  received  Dec.  16." 

The  petitioner  looked  upon  the  letter  as  a  formal  acceptance  of 
his  offer.  The  offer  had  already  been  accepted  by  the  telegram,  but 
the  letter  followed  it  up  and  confirmed  it  The  letter  of  December 
13  served  the  purpose  of  a  convenient  memorial  of  the  contract, 
and  was  not  intended  to  itself  make  a  contract. 

4.  The  letter  of  December  13  is  said  to  be  a  purported  acceptance 
of  the  bid.  It  placed  before  most  of  the  numbers  of  the  articles 
sold  the  word  "Approx."  This  word  appeared  before  only  four 
of  the  items  in  the  advertisement  of  November  2,  and  was  so  placed 
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by  the  bidder  in  his  bid  of  November  13.  It  is  contended  that,  as 
the  offer  was,  except  in  four  cases,  for  a  definite  number  of  articles, 
the  purported  acceptance  of  an  approximate  number  was  no  ac- 
ceptancej  but  a  rejection  of  the  offer,  and  itself  constituted  a  new 
offer  on  the  pai-t  of  the  Government  to  sell  the  approximate  number. 
In  the  view  taken  of  this  contract,  above,  this  contention  can  not  be 
sustained,  for  the  letter  of  December  13  is  held  to  be  not  a  new  offer, 
but  merely  a  confirmation  of  the  contract  as  already  made  by  the 
telegram.  If  the  terms  stated  in  the  letter  were  not  in  accordance 
with  the  contract  as  made,  it  could  nevertheless  not  rescind  or  affect 
such  contract.  The  variation  was  at  most  a  statement  that  the 
vendor  would  not  be  able  or  willing  to  perform  the  contract  with 
exactitude.  It  would  mean  a  contemplated  breach  of  contract  and 
nothing  more.  There  is  no  indication  whatever  in  the  letter  of 
December  24  that  the  letter  of  December  13  was  considered  an  offer^ 
or  that  it  contained  any  modification  of  terms  which  required  an 
acceptance  by  petitioners.  The  letter  of  the  24th  did  not  purport  ta 
be  an  acceptance  and  was  not  an  acceptance.  It  was  a  part  of  the 
correspondence  relative  to  the  performance  of  the  contract. 

5.  There  is  some  evidence  in  the  case  tending  to  show  that  both 
parties  may  have  contemplated  the  sale  of  an  approximate  number. 
First,  the  chattels  offered  for  sale  were  in  piles  separated  from  other 
chattels.  The  bids  were  on  the  lots  rather  than  on  specific  numbers, 
and  it  might  well  turn  out  upon  a  recount  made  upon  delivery  that 
there  were  a  few  more  or  a  few  less  than  advertised.  The  goods 
were  not  in  stock  from  which  a  specific  number  could  be  counted. 
Second,  it. appears  that  the  business  of  the  vendee  was  to  retail 
such  articles  as  those  purchased,  and  that  a  variation  of  a  few  more 
or  less  was  not  an  essential  matter  for  such  purpose.  Third,  by  the 
letter  of  December  24,  the  vendee  raises  no  objection  to  the  insertion 
of  the  term  "Approx."  in  the  letter  of  December  13,  in  fact  takes 
no  notice  of  it  whatever.  No  protest  to  such  insertion  was  made  by 
the  vendee  at  any  time  prior  to  their  being  informed  of  the  fire 
which  destroyed  the  property  .  It  is  true  that  a  man  can  hot  be  bound 
by  silence  alone,  but  the  letter  of  December  24  expressly  recognizes 
the  letter  of  December  13  as  a  "  formal "  acceptance  of  the  contract 
It  may  thus  be  argued  that  the  vendee  himself  considered  an  ap- 
proximate number  as  in  accord  with  his  offer.  It  is  better,  however, 
to  look  upon  the  words  of  the  vendees  as  showing  a  willingness  to- 
accept  a  delivery  of  approximate  numbers  as  a  substantial  and  sat- 
isfactory performance  of  the  contract,  and  as  a  waiver  of  a  varia- 
tion between  the  contract  and  the  performance,  if  there  was  one. 

6.  In  their  letter  of  December  24  petitioners  asked  about  the  '^  item; 
of  519  saddles,  russet  leather,  complete,"  which  was  omitted  in  the- 
Government's  letter  of  December  13.     This  was  satisfactorily  ex- 
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plained  by  the  fact  that  the  bidders  had  themselves  inserted  the  word 
"  complete,"  and  as  the  saddles  were  not  complete  their  offer  was  not 
in  accordance  with  the  advertisement.  Hence  the  telegram  of  Decem- 
ber 11,  stating  that  "all  items  of  ordnance  supplies,  except  halter 
bridles,  open  November  18,  accepted,"  could  not  be  said  to  include 
.saddles  which  had  not  properly  been  bid  upon. 

In  the  bill  for  the  goods  which  was  sent  to  the  petitioners  on  De- 
cember 25  there  were  711  stirrups,  wood  with  hood,  at  $0.17,  and  548 
stirrups,  wood  without  hood,  at  $0.03,  charged  for,  while  in  the  adver- 
tisement, the  bid  of  petitioners,  and  the  statement  sent  on  December 
13,  the  number  of  stirrups,  wood  with  hood,  was  770,  and  the  num- 
ber of  stirrups,  wood  without  hood,  was  550.  But  throughout  the 
transaction,  beginning  with  the  advertisement,  these  items  were  in 
each  case  preceded  by  the  word  "  Approx."  and  it  was  explained  in 
the  testimony  of  Lieut.  Wright,  the  officer  acting  for  the  Govern- 
ment, that — 

"  the  reason  those  two  items  of  stirrups  do  not  check,  at  the  time  they 
were  emptied  out  of  the  boxes  there  were  a  number  of  these  stirrups 
so  badly  battered  up  and  broken  that  I  considered  they  had  lost  their 
identity  as  a  stirrup  altogether,  and  we  just  threw  them  out. 

There  was,  however,  one  substantial  variation  between  the  per- 
formance of  the  contract  and  the  telegram  of  acceptance.  The  num- 
ber of  nosebags  advertised  for  sale  and  bid  upon  was  154.  In  cor- 
respondence subsequent  to  the  telegram  of  December  11,  the  number 
appeal's  as  46,  and  no  explanation  was  offered  of  tlie  discrepancy. 
This  may  have  constituted  a  failure  in  perfonnance  of  which  the 
vendors  might  have  complained  if  they  had  seen  fit. 

7.  A  bill  was  called  for  in  the  letter  of  December  24,  in  order  that 
the  purchasers  might  know  the  exact  amount  for  which  to  make  out 
their  check.  The  point  in  that  connection  was  made  that  at  this  stage 
of  the  negotiation  there  could  be  no  contract,  because  the  terms  were 
not  yet  definite.  It  was  not  yet  known  by  the  vendees  how  many  of 
ea<;h  article  they  were  to  receive,  and  how  much  the  totals  of  the 
prices  were.  But  the  maxim  applies  "/rf  certvati  est  quod  cerium 
reddi  potest,^^  The  means  were  at  hand  for  ascertaining  the  exact 
number  of  each  article  purchased.  Definite  lots  of  segregated  prop- 
erty were  sold  at  definite  prices.  It  was  only  necessary  to  count 
them  in  order  to  determine  the  amount  of  the  bill  of  the  purchaser. 

8.  It  is  contended  that  the  Government  was  attempting  to  play 
fast  and  loose,  and  that  such  was  the  purpose  of  inserting  the  word 
"  Approx."  before  the  items  in  the  statement  of  December  13.  Lieut. 
Wri«:ht  did  testifv  that  the  reason  he  inserted  that  word,  which  did 
not  appear  in  the  original  advertisement  or  in  petitioner's  bid,  ex- 
cept in  four  places,  was  that — 

"  at  that  time  I  was  not  sure  we  could  make  delivery  of  all  the  items." 
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Questioned  as  to  why  he  was  not  sure,  he  stated : 

"Well,  for  one  thing,  the  carbine  scabbards  had  been  ordered 
shipped  to  the  base  plant  at  Chicago.  I  don't  remember  the  time, 
and  there  was  talk  of  several  other  items  being  needed  by  the  Gov- 
ernment." 

Just  exactly  what  Lieut.  Wright  intended  to  do  in  case  the  Gov- 
ernment wanted  to  retain  any  of  the  items  sold  to  petitioners  does 
not  appear.  Perhaps  in  such  a  case  he  would  have  gone  to  them  and 
asked  a  cancellation  to  that  extent.  But  what  his  intention  was  is 
inmiaterial,  even  if  he  intended  to  commit  a  breach  of  the  contract. 
He  could  not  by  such  intention  affect  the  making  of  the  contract, 
which  was  completed  by  his  telegram  of  December  11,  assuming  that 
he  had  authority  to  send  the  telegram,  which  is  not  disputed. 

9.  The  Government's  letter  of  December  28,  containing  the  state- 
ment of  December  25,  giving  a  final  count  of  the  items  purchased 
and  the  totals  of  the  prices  was  in  reply  to  the  petitioner's  request 
of  December  24:,  asking  for  a  bill ;  and  the  petitioner's  letter  of  De- 
cember 30,  inclosing  a  check  for  $2,507.07,  was  in  compliance  with 
the  bill.  It  happens  that  a  mistake  was  made  in  the  amount  of  the 
check,  which  should  have  been  made  for  $2,570.07.  This  led  to  sub- 
sequent correspondence  relative  to  the  difference  of  $63,  which  was 
paid  at  a  subsequent  time  under  protest,  which  payment  was  not  to 
prejudice  petitioner's  rights.  It  was  in  a  letter  from  the  Govern- 
ment of  January  6,  on  the  mistake  in  the  amount  of  the  check,  that 
petitioners  first  learned  of  the  fire  which  destroyed  the  property  in 
issue  on  the  afternoon  of  January  1.  Subsequent  correspondence 
needs  no  comment  on  the  point  as  to  whether  there  was  or  was  not  a 
binding  contract,  for  the  contract,  if  made  at  all,  was  made  by  De- 
cember 80. 

10.  In  the  view  taken  of  this  case,  that  the  contract  was  made  on 
December  11,  it  is  unnecessary  to  consider  the  argument  that  if  the 
statement  of  December  11  constituted  an  offer  and  the  letter  of  De- 
cember 24  an  acceptance  that  the  contract  purported  to  be  made  was 
not  in  fact  valid,  because  a  new  advertisement  was  necessary  under 
the  law,  the  original  bid  having  been  rejected.  It  is  also  unnecessary 
to  consider  the  contentions  based  upon  the  clause  in  the  advertise- 
ment of  November  2  that — 

"The  Government  assumes  no  responsibility  for  property  pur- 
chased which  is  not  removed  from  arsenal  storehouse  by  the  pur- 
chaser within  10  days  from  date  of  acceptance." 

These  were  to  the  effect  that  such  clause  showed  first  an  intention 
on  the  part  of  the  Government  during  such  10  days  to  retain  title, 
and  second,  an  express  assumption  of  the  risk  of  loss  during  such  10 
days.    For  if  the  contract  was  complete  on  December  11,  the  10  days 
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in  question  was  up  before  the  fire  which  occurred  on  January  1. 
There  remains  then  only  one  question,  namely,  what  was  the  legal 
effect  of  the  contract  of  December  11,  and  in  particular  when,  if  at 
all,  did  the  title  to  the  goods  pass  to  the  vendees,  and  with  the  title, 
the  risk  of  loss  ? 

11.  It  was  contended  by  petitioners  that  title  to  the  property  in 
question  did  not  pass  out  of  the  Government  because  the  intention 
was  to  retain  title  until  cash  payment  was  received.  Paragraph  680, 
Army  Regulations,  reads: 

"  Military  stores  and  public  property  condemned  and  ordered  sold 
will  be  disposed  of  for  cash  at  auction,  or  to  the  highest  bidder  on 
sealed  proposals,  on  due  public  notice,  and  in  such  markets  as  the 
public  interests  may  require." 

The  check  for  $2,607.07  drawn  in  payment  for  the  goods  was  not 
sent  until  December  30,  and  was  not  received  until  January  2,  the 
day  after  the  date  of  the  fire.  It  was  therefore  contended  that  the 
cash  had  not  been  received  on  January  1  when  the  goods  were  de- 
stroyed. Hence  that  the  title  was  at  that  date  still  in  the  Govern- 
ment, and  the  loss  should  fall  on  the  Government.  The  checks  were 
not  actually  cashed  until  late  in  January,  and  cases  were  cited  on  the 
rule  that  payment  by  check  does  not  constitute  a  satisfaction  of  a 
debt  until  actually  cashed,  unless  expressly  received  as  a  satisfaction. 
Such  contention  would  seem  to  be  unnecessary,  as  it  is  conceded  that 
if  a  cash  payment  was  necessary  before  the  title  was  intended  to  pass, 
that  such  payment  was  not  made  before  the  fire.  There  was  a  check 
for  $725,  being  the  original  deposit,  sent  to  the  Government  on  No- 
vember 13  with  the  bid.  This  also  was  not  cashed  until  January  18. 
But  if  a  cash  payment  was  necessary  to  pass  title,  it  is  not  deemed 
that  the  deposit  check  would  constitute  such.  The  issue  is  to  be  de- 
cided on  the  question  as  to  whether  cash  payment,  which  was  not 
made  before  the  fire,  was  a  condition  precedent  to  the  passing  of  title. 

12.  First  was  the  sale  required  to  be  a  "cash"  sale  by  "Army 
Segulations? "  It  is  believed  that  this  paragraph  cited  above  does 
not  prescribe  that  sales  of  military  stores  and  public  property  con- 
demned and  ordered  sold,  when  sold  "  to  the  highest  bidder  on  sealed 
proposals  "  must  be  "  for  cash,"  in  the  sense  intended.  That  phrase 
is  expressly  made  applicable  to  sales  at  auction.  There  are  good 
reasons  for  a  distinction.  The  bidders  may  not  be  known  at  auction 
sales,  and  time  is  not  available  to  investigate  their  responsibility. 
In  the  case  of  sales  on  sealed  proposals,  the  situation  is  quite  differ- 
ent, and  also  the  practice.  This  case  must  be  decided  on  the  general 
principles  applicable  to  sales  of  this  nature,  without  a  requirement 
as  to  its  being  "  for  cash,"  whatever  that  may  mean,  as  applied  to 
auction  sales  by  paragraph  680  of  Army  Regulations. 
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13.  The  rule  as  to  the  passing  of  title,  in  cases  of  unconditional 
contracts  of  sale  is  well  established.  As  stated  in  Tiffany  on  Sales 
(2d  ed.),  section  43  it  is: 

"  Where  there  is  an  unconditional  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  the  property  in  the  goods  passes  to  the 
buyer  when  the  contract  is  made,  and  it  is  immaterial  whether  the 
time  of  payment,  or  the  time  of  delivery,  or  both,  be  postponed." 

The  uniform  sales  act,  section  19,  reads: 

"  Unless  a  different  intention  appears,  the  following  are  rules  for 
ascertaining  the  intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer. 

"  Kule  1.  Where  there  is  an  unconditional  contract  to  sell  specific 
goods  in  a  deliverable  state,  the  property  in  the  goods  passes  to  the 
buyer  when  the  contract  is  made,  and  it  is  immaterial  whether  the 
time  of  payment,  or  the  time  of  delivery,  or  both,  be  postponed." 

In  the  case  at  hand  the  testimony  showed  that  the  articles  sold  were 
segregated  in  piles  at  the  time  of  the  advertisement,  and  were  sepa- 
rated from  other  property  of  this  particular  kind.  At  the  time  the 
bids  of  petitioners  were  accepted,  they  were  in  the  same  condition,  and 
they  remained  so  segregated  up  to  and  including  the  time  of  the  fife.. 
The  bids  were  for  the  entire  lots,  and  notwithstanding  the  insertion 
of  the  word  "Approx."  in  the  statement  of  December  13,  the  exact 
niunber  of  articles  in  each  lot  advertised  and  bid  upon  by  petitioners^ 
with  the  exceptions  above  noted,  were  sold,  and  were  charged  for  in 
the  bill  sent  to  petitioners  on  December  28,  which  was  before  the  fire. 
The  articles  were  at  all  times  in  a  deliverable  state.  It  is  clear,  there- 
fore,  that  the  goods  sold  were  specific  and  were  deliverable  within 
the  meaning  of  the  rule. 

14.  The  rule  is  that  where  the  sale  of  such  goods  is  "uncondi- 
tional," or  "Unless  a  different  intention  appears"  that  title  passes 
as  of  the  time  when  the  contract  is  made.  In  the  principal  case,  no 
condition  was  shown  in  the  contract,  and  nothing  to  indicate  an  in- 
tention to  take  the  transaction  out  of  the  rule.  It  was  contended  that 
the  Government  had  no  intention  of  giving  up  possession  of  the  goods 
until  payment  was  received.  That  may  well  be.  Such  an  intention 
is  consistent  with  the  rule,  for  it  is  there  stated  that  it  is  "  immaterial 
whether  the  time  of  payment,  or  the  time  of  delivery,  or  both,  be 
postponed."  Perhaps  in  the  principal  case  payment  was  to  be  con- 
current with,  or  before  delivery.  That  matters  not.  The  rule  is  well 
established  as  stated  in  Tiffany  on  Sales  (2d  ed.),  section  101: 

"  The  unpaid  seller  of  goods  who  is  in  possession  of  them  is  en- 
titled  to  a  lien  for  the  price,  unless  he  has  expressljr  or  by  implica- 
tion, waived  it;  that  is,  he  is  entitled  to  retain  possession  of  the  goods 
until  payment  or  tender  of  the  price." 
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In  the  case  at  bar  there  was  no  evidence  of  an  express  or  implied 
waiver.  Hence  the  seller  had  the  right  to  retain  the  goods  until  he 
received  payment.  The  case  then  falls  squarely  within  the  principal 
rule,  and  title  passed  to  the  vendees  at  the  time  the  contract  was 
made,  December  11,  1918. 

15.  In  Tiffany  on  Sales  (2d  ed.),  section  43,  page  123,  it  is  stated: 

"  The  general  rule  in  this  country  coincides  with  the  English  rule, 
and  it  is  held  that  if  the  parties  have  agreed  upon  the  specific  goods, 
and  nothing  remains  but  that  the  buyer  shall  pay  the  price  and  take 
the  goods,  tlie  property  passes  to  the  buyer,  with  the  consequent  risk 
of  loss  from  fire  or  other  accident." 

The  cases  cited  in  support  of  this  rule  by  Tiffany  are  the  clear 
weight  of  authority.    He  goes  on : 

"  It  is  often  said,  indeed,  that  in  a  cash  sale  (and  all  sales  in  which 
no  time  is  agreed  for  payment  are  prima  facie  cash  sales)  the  prop- 
erty does  not  pass  until  payment,  and  some  cases  appear  so  to  hold." 

Fui-ther  on,  on  page  12-i,  Tiffany  says; 

"  in  many  of  the  cases,  where  it  is  said  that  the  property  does  not 
pass,  however,  the  question  involved  was,  not  whether  the  property 
had  passed,  but  whether  the  buyer  had  the  right  to  possession,  and 
consequently  had  acquired  a  complete  title.  It  is  true,  of  course,  that 
unless  credit  is  given  the  buyer  does  not  acquire  a  complete  title  until 
payment,  since  until  payment  he  has  not  the  right  to  possession ;  and 
even  where  the  seller  delivers  the  goods,  if  he  does  so  upon  the  under- 
standing, express  or  implied,  that  he  is  to  receive  immediate  paj'- 
ment,  the  delivery  is  conditional  only,  and  if  such  payment  be  not 
made  he  has  the  right  to  reclaim  the  goods." 

Applying  the  general  rule  to  this  case,  the  title,  and  with  it  the 
risk  of  loss  of  the  goods  in  question,  passed  to  petitioners. 

16,  There  was  a  valid  contract  made  on  December  11,  1918.  The 
effect  of  the  contract  was  to  pass  title  to  petitioners  to  the  articles 
sold  as  of  the  date  of  the  contract.  The  risk  of  loss  followed  the 
title.  There  would  seem  to  be  no  reason  in  law  or  equity  for  holding 
that  the  Government  should  bear  the  loss,  rather  than  the  petitioner. 
From  the  time  of  their  bid  until  they  heard  of  the  fire,  petitioners 
were  always  ready  and  willing  to  go  on  with  the  transaction  and  had 
no  complaint  to  offer  in  regard  to  the  Government's  acceptance  of 
the  offer  or  of  its  performance  of  the  contract  Petitioners  believed 
from  the  time  they  received  the  telegram  of  December  11  that  they 
had  a  valid  contract,  and  they  can  not  now,  after  learning  of  the  loss 
by  the  fire,  be  heard  to  complain  that  they  had  none,  or  that  thej' 
should  be  reimbursed  for  the  payment  they  have  made  and  thereby 
escape  the  consequence  of  the  contract. 

17.  For  the  reasons  set  out  above,  the  relief  asked  for  in  the  peti- 
tion must  be  denied. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  Lieut.  Col.  Ham- 
ilton, and  Maj.  Williams  concurring. 


Case  No.  171. 

In  re  CLAIM  OF  STSEL  CAB  FOBaE  CO. 

1.  nCFLIED  CONTEACT— ACT  OF  XAECH  2,  191&— ABSENCE  OF  AOBEE- 
XENT  TO  PAY. — Where  the  GoYernment  requests  a  manufaoturer  to 
provide  itself  with  facilities  to  manufacture  couplers  and  draw  hooks 
which  are  to  be  purchased  and  paid  for  by  car  builders  who  are  prime 
contractors  with  the  Oovemment,  and  there  is  no  intention  on  the  part 
of  the  Oovemment  to  obliirate  itself  to  pay  for  such  couplers  and 
draw  hooks,  or  for  the  facilities  to  manufacture  same,  and  there  is  no 
under standiniT  on  the  part  of  the  manufacturer  that  the  Ooyemment 
was  to  pay,  there  is  no  agreement  implied  in  fact  which  can  be  ad- 
justed under  the  act  of  March  2,  1919. 

8.  aXFASI-CONTBACT— IHCIBEHTAL  BENEFITS  BECEIVEB.— Where,  under 
the  above  circumstances,  the  Government  receives  an  incidental  benefit 
by  reason  of  the  facilities  provided,  there  is  no  unjust  enrichment 
which  gives  rise  to  a  quasi-contract  or  a  contract  implied  in  law, 
whereby  the  Oovemment  is  obligated  to  pay  for  the  incidental  benefit 
it  has  received. 

Col.  Delafield  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim,  filed  as  Form  B  und^  Supply  Circular  No.  17,  is 
for  $126,135.92,  alleged  expenditures  made  and  obligations  incurred 
in  compliance  with  verbal  instructions  given  August  9,  1918,  to  Mr. 
J.  M.  Hansen,  petitioner's  president,  by  Mr.  James  Milliken,  me- 
chanical aide  to  Mr.  S.  M.  Felton,  director  general  of  military  rail- 
ways, to  increase  petitioner's  facilities  to  produce  specially  designed 
couplers  and  draw  hooks  (French  type),  insufficient  quantity  to  meet 
the  requisitions  of  manufacturers  in  the  fulfillment  of  prospective 
Government  contracts  for  the  construction  of  40,915  military  cars 
to  be  used  by  the  American  Expeditionary  Forces  in  France.  Pro- 
curement of  these  facilities  was  undertaken  by  petitioner  on  the 
assumption  that  it  would  be  able  to  amortize  the  cost  thereof  out 
of  the  proceeds  of  sales  to  contractors  who,  as  it  states,  it  had  reason 
to  believe  would  be  dependent  upon  its  capacity  should  orders  be 
placed  with  said  contractors  by  the  Government  for  the  construc- 
tion of  the  number  of  cars  required  for  immediate  shipment  to 
France. 
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2.  Two  cablegrams  appear  in  Government  files  which  are  per- 
tinent to  this  claim,  and  are,  in  part,  quoted  as  follows : 

[Cable  No.  1668.    Par.  No.  1-lA-lD,  Incl.    Date  Ang.  6,  1918.    BeeU  O.  C.  EL  8-^-18,. 

12.30  p.  m.] 

Cablegram  from  Amexforce. 
Referred  to  Col.  Tyler. 
Referred  to  Col.  Milliken. 

"  Subparagraph  A.  Further  reference  paragraph  1  my  cablegram 
1540  in  anticipation  of  complete  requisition,  which  will  follow,  order 
1,000  standard  consolidation  locomotives  and  20,000  freight  cars  in 
addition  to  500  locomotives  and  10,000  freight  cars  recently  ordered^ 

*  *  *  Cars  should  be  on  original  percentages  except  that  for  box 
and  refrigerator  cars  substitute  an  equal  number  of  nigh-side  gon- 
dolas. 

"Subparagraph  D.  Mr.  Felton  has  just  returned  from  trip  over 
our  principal  line  of  communication  and  to  the  ports  and  is  strongly 
in  favor  of  this  program  in  order  that  work  may  be  started  in  antici- 
pation of  our  enlarged  requirements.  Priority  of  construction  for 
the  above  equipments  and  over  corresponding  material  for  United 
States  domestic  use  is  essential  in  order  to  provide  for  transporta- 
tion of  our  troops  now  here  and  on  the  way. 

"  Pershing." 

[Cable  No.  X  180.    Par.  No.  1.    Date  0-25-18.    Bec*d.  O.  C.  E.    9-26-18.    11.50  a.  m.) 

Cablegram  from  Amexforce. 
Referred  to  Mr.  Milliken. 

"  *  *  *  In  addition  to  all  previous  orders  for  freight  cars,  will 
require  40,915  similar  to  those  heretofore  furnished,  for  which  orders 
shall  be  placed  in  such  manner  to  guarantee  their  delivery  here  im- 
mediately following  delivery  of  those  already  ordered.  *  ♦  * 
This  course  is  necessary,  as  time  is  too  short  within  which  to  con- 
struct, equip,  and  man  new  erect  plants  for  knocked-down  cars. 

*  *  *  These  should  be  sent  as  soon  as  possible.  These  additional 
orders  *  ♦  *  required  for  transportation  service  to  June  30th 
next.    Atterybury." 

"  Habbord." 

3.  On  August  7, 1918,  bids  for  the  construction  of  military  cars  in 
lots  of  10,000  and  20,000,  respectively,  were  opened  in  the  office  of 
Mr.  Milliken.  In  announcing  to  the  car  builders  present  (about  20 
in  number)  that  delivery  of  these  supplies  to  the  Army  in  France 
was  urgent,  Mr.  Milliken  also  informed  them  that  additional  ordera 
for  largely  increased  quantities  of  cars  would  shortly  follow.  Manu- 
facturers then  stated  that  ability  to  carry  out  the  program  con- 
templated  was  doubtful,  owing  to  the  inadequate  producing  capacity 
of  this  country  in  the  building  of  the  car  couplers  required.    These 
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parts  had  never  been  manufactured  extensively  except  by  petitioner, 
^hich  had  been  and  then  was  filling  large  orders  in  respect  of  these 
supplies  for  the  French  Government  as  well  as  for  American  car 
builders.  Mr.  Hansen  said  at  this  meeting  that  petitioner  would,  if 
necessary,  be  willing  to  procure  additional  facilities  for  constructing 
-car  couplers  in  proportion  to  the  demands  made  upon  it  for  produc- 
tion. No  instruction,  however,  to  do  this  was  given  to  petitioner  at 
this  time.  But,  on  August  9,  1918,  Mr.  Milliken,  expecting  to  put 
under  contract  about  70,000  cars,  which  he  thought  would  tax  the 
industry  of  the  country,  and,  realizing,  as  he  testified,  that  the  de- 
livery of  these  cars  was  dependent  upon  a  supply  of  the  necessary 
French  type  couplers,  insisted  that  petitioner  install  facilities  ade- 
quate to  produce  them.  Accordingly  Mr.  Hansen,  who  was  then 
in  Washington,  telephoned  immediately  to  his  Pittsburgh  offices, 
related  to  the  secretary  of  petitioner  the  instructions  he  had  re- 
"ceived  from  Mr.  Milliken,  and  directed  that  all  necessary  steps  for 
obtaining  additional  equipment  and  plant  facilities  mentioned  be 
taken  forthwith. 

4.  On  October  11, 1918,  bids  were  again  opened  in  the  office  of  Col. 
Milliken  for  the  manufacture  of  40,915  military  cars  similar  to  those 
hereinbefore  referred  to.  At  this  time,  as  Mr.  Hansen  testified, 
there  was  no  further  discussion  regarding  the  question  of  the  avail- 
ability of  material  parts  for  the  construction  of  the  cars  in  ques- 
tion. "It  was  understood  then,  by  Col.  Milliken  and  all  the  car 
builders,  that  the  arrangement  for  the  supply  of  couplings  had  all 
been  made.''  Col.  Milliken  corroborates  this  and  so  do  circumstances 
which  eventualized  thereafter. 

5.  On  October  19, 1918,  provisional  allotments,  under  the  bids  last 
mentioned  were,  in  accordance  with  its  capacity,  issued  to  each  of 
17  car  builders  by  letter,  the  typical  text  of  which  follows : 

"Sirs:  1.  In  connection  with  the  bids  opened  in  this  office  Oc- 
tober 11,  covering  40,915  freight  cars  for  use  in  France,  it  has  been 
decided  to  allot  to  you  the  following  numbers  at  the  prices  as  shown 
below : 

*     ♦     ♦     Low-side  gondolas,  boxed  for  export $ 

Erected  for  export 

"  2.  In  arriving  at  the  unit  price  of  these  cars,  it  was  decided  that 
the  Government  would  finance  the  building  of  same  as  in  previous 
orders,  and  would  also  insert  the  following  clause  in  the  order :  *  The 
United  States,  through  the  general  engineer  depot,  would  also  reim- 
burse the  oar  company  for  any  increase  that  there  may  be  over  and 
above  the  present  prices  of  materials  for  which  the  Government  has 
already  set  the  prices.  It  is  also  stated  that  should  there  be  a  de- 
crease made  by  the  Government  in  prices  of  materials  which  are 
already  set,  that  this  difference  in  prices  will  revert  to  the  Govern- 
ment through  the  general  engineer  depot.' 
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"  3.  We  shall  be  very  glad  to  be  advised  at  once  if  you  will  accept 
the  cars  allotted  to  you.     Please  send  us  immediately  the  list  of 
prices  which  are  now  fixed  by  th^  Government. 
"  Verv  respectfullv, 

"  S.  M.  Felton, 
^'Director  General  Military  Railways, 

"By    J.    MiLLIKEN, 

^^  Colonel  of  Engineers.^^ 

6.  Each  of  said  car  builders  by  letter  transmitted  to  the  office  of 
the  director  of  military  railways,  on  or  between  October  21  and  No- 
vember 1,  1918,  accepted  the  allotments  proposed.  Twelve  of  these 
companies  subsequently  by  letter  issued  to  petitioner  orders  for  speci- 
fied quantities  of  couplers  and  draw  hooks.  Three  other  companies, 
petitioner  claims,  similarly  gave  it  verbal  orders  for  such  supplies. 
Of  the  40,915  cars  which  were  to  be  built,  it  is  alleged  that  peti- 
tioner received  requisitions  for  the  parts  above  mentioned  to  cover 
24,940  cars,  and  for  furnishing  the  same  the  gross  price  of  $2,045,080, 
in  the  aggregate,  was  to  be  charged  to  the  car  builders,  or  approxi- 
mately $82  for  each  set  of  couplers  and  draw  hooks  ordered  by  them. 

7.  Before  any  of  the  cars  in  question  were  constructed  and  before 
any  couplers  or  draw  hooks  had  been  manufactured,  and,  indeed,  be- 
fore any  formal  orders  had  been  issued  by  the  office  of  the  director  of 
military  railways  in  this  matter,  the  armistice  intervened  and  work 
on  the  building  of  the  cars  was  stopped  November  12, 1918.  The  car 
builders  thereafter  attempted  to  cancel  orders  placed  with  petitioner 
in  this  project.  The  transaction  between  the  latter  parties  in  the 
premises,  as  submitted  to  the  Board,  is  as  follows: 


Order  placed. 


Oct. 

Oct. 

Oct. 

Oct. 

Nov. 

Oct. 

Oct. 

Oct. 

Nov. 


25, 1918 
30, 1918 
25,1918 
28, 1918 

4,1918 
25.1918 
28, 1918 
31,1918 

2, 1918 


Nov.  13,1918 
Oct.  25,1918 

Nov.  2,1918 
Nov.  5, 1918 
Oct.  26,1918 


Car  builder. 


Standard  Steel  Car  Company 

do 

do 

Koppel  Industrial  Car  &  Equipment  Company 

Keith  Car  &  Manufacturing  Co 

Mt.  Vernon  Car  Manufacturing  Co 

Keith  Railway  Equipment  Co 

Cambria  Steel  Co 

General  American  Tank  Car  Corp 

The  Pullman  Comnany 

The  Ralston  Steel  Car  Go 

Liberty  Car  &  Equipment  Co 

St.  Louis  Car  Company 

Standard  Car  Constnicticn  Co 

The  Bettendorff  Company 

Pressed  Steel  Car  Company 

Pennsylvania  Tank  Car  Co.» 


Num- 
ber of 
cars. 


1,000 
1,300 
2,760 

?50 
1,150 
1,200 

500 

ijiro 

400 
4,400 
1,000 

800 

400 
1,000 
1,000 
4,000 

660 


Order  canceled. 


Dec.  31, 1918. 

Dec.  30, 1918. 

Dec.  31, 1918. 

Not  formally  r  aneeled  to  date. 

Dec.  31,  1918. 

Nov.  29.  1918. 

Nov.  30,  1918, 

Not  formally  canceled  to  date. 

Nov.  22, 1918. 

Nov.  14, 1918. 

Nov.  29. 1918. 
Do. 

Not  formally  canceled  to  date. 

Nov.  27,  1918. 

Dec.  3, 1918. 

Mav  24, 1919. 

Only  ordered  by  telephow; 
such  order  was  not,  there- 
fore canceled. 


»  No  written  orders  were  placed  by  this  company. 


Petitioner  having,  as  it  alleges,  expended  moneys  or  incurred  ob- 
ligations to  the  extent  of  $252,781.83  for  additional  facilities  pur- 
suant to  Col.  Milliken's  instructions  aforesaid,  so  that  it  might  be 
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prepared  to  fill  said  orders,  presented  a  claim  to  each  car  builder, 
whose  order  it  held,  for  $6  on  each  set  of  couplers,  which  on  24,940 
cars  amounts  to  $149,640.  The  car  buildei*s  have  not  paid  this  claim 
or  any  part  of  it,  for  reasons  which  are  hereafter  stated. 

8.  On  February  13,  1919,  at  a  meeting  held  in  his  office.  Col.  Mil- 
liken  informed  the  car  builders  present  that  none  of  the  40,915  cars 
would  be  built,  and  then  discussed  the  question  as  to  how  cancella- 
tion charges  should  be  submitted  for  those  and  prior  allotments. 
As  no  work  had  been  done  by  the  companies  on  the  allotments  for 
40,915  cars,  and  as  petitioner's  claims  were  the  largest  outstanding 
against  them  in  this  matter,  the  elimination  of  those  charges,  Col. 
Milliken  testified,  opened  to  the  Government,  in  his  opinion,  an  op- 
portunity for  an  advantageous  cancellation  of  the  entire  transac- 
tion. He  therefore  informed  each  car  builder  that  if  it  would  con- 
sent to  a  cancellation  of  the  allotment  it  received  as  to  the  40,915 
cars,  without  charge,  the  Government  would  not  only  permit  each 
to  complete  its  proportion  of  the  orders  issued  for  the  20,000  cars, 
but  would  also  arrange  to  settle  all  claims  made  against  it  by  peti- 
tioner for  the  facilities  which  had  been  provided  aforesaid.  To  this 
all  of  the  companies  agreed  except  one,  and  on  March  3,  1919,  the 
following  letter  was  transmitted  to  petitioner : 

"  March  3,  1919. 
"  The  Steel  Car  Forge  Company, 

^^Frick  Building^  Pittsburgh^  Pa. 

"  Gentlemen  :  1.  In  connection  with  conversation  of  Mr.  C.  W. 
Wright  of  this  morning,  in  which  he  presented  statements  show- 
ing the  cost  of  buildings  and  tools  which  were  purchased  and 
erected  for  use  in  manufacturing  forgings  on  our  orders  for  40,915 
cars. 

"2.  We  will  arrange  to  settle  your  claims  direct  covering  these 
costs,  so  that  it  will  not  be  necessary  for  you  to  make  charges  to  the 
car  companies  who  placed  orders  with  you  for  materials  that  would 
have  been  handled  in  this  department. 

"3.  As  brought  out  in  the  conversation  this  morning,  we  will 
recommend  for  payment  on  a  basis  of  50%  of  the  cost  of  the  in- 
stallations, you  to  retain  all  of  the  material. 

"  4.  The  items  contained  on  your  statements  we  will  have  checked 
by  an  inspector  whom  we  will  send  to  you  within  the  next  two  or 
three  days.  Upon  the  receipt  of  his  verification  of  your  figures,  we 
will  arrange  to  prepare  a  contract  which  will  permit  you  to  receive 
payment. 

"  Very  respectfully, 

"  J.  M.  Wright, 
'^Colonel  of  Engineers. 
"By  J.  Milliken, 
^^Uolon^l  of  Engineers?'^ 
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9.  The  reply  of  petitioner  to  this  communication  follows : 

"  Steel  Car  Forge  Company, 
"  General  Office,  Frick  BmLoiNO,  Pittsburoh,  Pa., 
•("  Works:  Ell^yood  City,  Pa.,  Butler,  Pa.,  &  Hammond,  Ind.), 

"  Pittshwgh,  Pa,,  March  J^  1919. 
"  C.  W.  Wright,  Secretary, 
^'Colonel  J.  M.  Wright, 

Office  of  the  Director  General  of  Military  Raihoays, 
Washington,  D,  C,    Attention  Col,  J,  MUlUcen. 

"  Sir  :  We  acknowledge  with  thanks  receipt  of  your  letter  of  March 
Srd  in  which  you  assume  responsibility  covering  the  cost  of  buildings 
and  tools  which  we  purchased  and  erected  for  use  in  manufacturing 
forgings  6n  your  orders  for  40,915  cars,  on  a  basis  of  your  paying 
-60%  of  the  cost  of  installations,  we  to  retain  all  materials. 

"Based  on  this  advice,  we  are  formally  withdrawing  all  claims 
against  the  various  car  companies  from  whom  we  received  orders,  as 
indicated  by  the  attached  letter,  which  is  an  exact  duplicate  of  a 
letter  we  are  sending  to  the  car  companies. 
"  Yours,  very  truly, 

"  C.  W.  Wright,  Secretary:' 

10.  Subsequently  an  itemized  statement  of  expenditures  made  and 

obligations  incurred,  for  which  reimbursement  is  asked  by  petitioner, 

was  submitted,  the  Board  is  informed,  to  the  office,  director  general 

of  military  railways.    This  was  reported  on  by  memorandum  which 

is  quoted  below: 

"  March  28,  1919. 
"**  From :  Captain  Jas.  M.  Eanck,  Sr., 
^*To:  Office  Director  General  Military  Railways,  6th  &  B   Sts., 

Washington,  D.  C. 
^*  Subject :  Claim  presented  by  Steel  Car  Forge  Company. 

"  1.  In  compliance  with  your  letter  of  March  3rd  handed  me  by 
Mr.  C.  W.  Wright,  have  proceeded  to  the  plant  of  Steel  Car  Fori 
•Company,  Hammond,  Indiana,  and  checked  their  claim  in  detail,  al 
machinery  installed  and  that  remaining  for  installation,  building  ex- 
tension of  eight  bays,  all  invoices  checked  as  well  as  ledger  accounts 
and  estimates  for  installing  balance  of  machinery. 

"2.  I  herewith  return  to  you  their  original  claim  which  checks 
correct  with  the  exception  of  item  $5,600  on  which  they  omitted  the 
150%  overhead  charge. 

"  3.  The  next  item  is  in  connection  with  their  invoice  #141  amount- 
ing to  $16.55  due  to  error  in  calculating  freight  charges.  These  two 
corrections  added  to  their  total  of  $244,340.28  brings  a  total  of  final 
check  up  to  $252,606.83. 

"  J.  M.  Ranck,  Sr., 

"  Caq)tain  of  Engineers, 

**  I  certify  that  the  above  is  a  true  and  correct  copy. 

"  C.  S.  Lias, 
"  Captain  of  Engineers, 

"  Note. — ^The  receipt  of  certain  freight  bills,  the  amount  of  which 
had  been  estimated,  changed  the  amount  of  this  total  to  $252,271.83. 

"  C.  S.  Lee,  Captain  of  Engineers?' 
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11.  There  are  apparent  inconsistencies  in  respect  to  the  figures 
contained  in  the  certificate  above  referred  to,  which  make  necessary 
llie  quotation  of  the  following  communication : 

War  Department, 
Office  of  the  Chief  of  Engineers, 

Washington^  April  i,  1919. 

From :  OflSce  Director  General  Military  Railways. 

To:  Claims  Board. 

Subject:  Termination  of  verbal  ordj?r  Steel  Car  Forge  Company. 

1.  In  accordance  with  supply  circular  No.  17,  there  are  trans- 
mitted herewith  five  copies  of  statement  covering  status  of  work 
performed  by  the  Steel  Car  Forge  Company  in  preparing  their  shop 
to  manufacture  forgings  on  orders  for  40,915  cars.  Request  is  made 
that  this  order  be  terminated  and  award  made  as  outlined  herein 
in  accordance  with  supply  circular  No.  17. 

2.  Verbal  orders  to  proceed  with  this  installation  were  given  to 
Mr.  J.  M.  Hansen,  president  of  the  Steel  Car  Forge  Company,  at  a 
meeting  in  Colonel  Milliken's  office  October  11,  1918.  This  was  a 
meeting  of  the  car  builders  when  bids  were  formally  opened  for 
40,915  freight  cars  for  the  director  general  of  military  railways. 
These  were  to  be  furnished  with  the  French  style  couplers  and 
buffers.  In  the  discussion  that  followed  it  was  ascertainea  that  the 
Standard  Steel  Car  Company  had  been  furnishing  about  two-thirds 
of  these  couplers  heretofore  manufactured. 

3.  Mr.  J.  M.  Hansen,  who  is  president  of  both  the  Standard  Steel 
Car  Company  and  the  Steel  Car  Forge  Company,  advised  that  their 
present  facilities  were  not  sufficient  to  turn  out  the  couplers  and 
buffers  in  the  time  that  would  be  required,  but  that  he  would  be  very 
willing  to  put  in  the  additional  plant  that  would  be  required  if  he 
were  authorized  to  do  so. 

4.  As  this  was  one  of  the  items  that  had  caused  much  concern  in 
the  building  of  the  previous  lots  of  cars,  Mr.  Hansen  was  verbally 
authorized  to  go  ahead  with  the  necessary  installation.  These  addi- 
tions were  made  to  the  plant  of  the  Steel  Car  Forge  Company,  but  a 
considerable  part  of  the  material  and  labor  were  furnisned  by  the 
Standard  Steel  Car  Company. 

5.  As  this  order  was  merely  for  installing  new  machinery  and 
building  an  addition  to  the  shop  there  is  no  material  to  be  delivered 
to  the  Government.  By  an  arrangement  made  between  Colonel  Mil- 
liken  and  C.  W.  Wright,  Secretary  of  the  Steel  Car  Forge  Company, 
it  has  been  agreed  that  the  Government  should  pay  50  per  cent  of  the 
total  cost  of  the  installations  and  the  Steel  Car  Forge  Company  to 
retain  the  machinery. 

6.  The  Steel  Car  Forge  Company  has  received  orders  to  manu- 
facture these  forgings  for  24,940  cars.  The  forgings  for  the  re- 
mainder of  the  lot  of  40,915  cars  were  to  be  made  by  the  manufac- 
turers themselves.  When  these  orders  were  cancelled  the  iSteel  Car 
Forge  Company  expected  to  make  a  claim  against  each  of  the  in- 
dividual car  companies  for  the  cost  of  this  installation  and  figured 
that  it  would  be  approximately  $6.00  per  car.  As  they  had  received 
twenty-three  different  orders  for  the  manufacture  of  these  parts, 
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their  claim  would  necessarily  have  had  to  enter  into  the  settlement  of 
the  cancellation  of  these  twenty-three  orders.  Therefore,  it  was 
thought  a  great  deal  simpler  and  more  expeditious  for  the  Govern- 
ment to  settle  their  claim  direct.  Attached  hereto  are  copies  of  let- 
ters writen  by  the  Steel  Car  Forge  Company  to  each  of  the  car  manu- 
facturers stating  that  they  will  collect  their  claim  direct  from  the 
Government  and  will  free  the  individual  car  companies  from  that 
obligation. 

7.  Captain  J.  M.  Ranck,  sr.,  of  this  office  was  sent  to  the  plant  of 
the  Steel  Car  Forge  Company  to  check  their  claim  in  detail.  His 
certification  thereof  is  attached  hereto.  Captain  Ranck  refers  to  two 
items  which  were  omitted  from  their  original  form.  One  was  an 
item  of  150  per  cent  overhead  charge  on  $5,500.  This  item  should 
be  put  in  on  the  second  page  of  their  statement  of  expense,  under 
estimate  to  complete  there  is  a  labor  item  of  $17,989,  the  $5,500  is 
included  in  this  amount  but  the  overhead  was  not  included.  The 
second  error  was  in  their  invoice  No.  141,  in  which  $16.55  were 
omitted  in  calculating  freight  charges.  These  two  items  added  to 
their  former  total  of  $244,005.28  brings  the  total  up  to  $252,271.33. 
Fiftv  per  cent  of  this  total  makes  the  amount  of  the  award 
$126435.92. 

J.  M.  Wright,'  Colonel  of  Engineers^ 
By  J.  MiLLiKEN,  Colonel  of  Engineers, 

12.  No  action  appears  to  have  been  taken  by  the  War  Department 
Claims  Board  on  the  adjustment  recommended  by  the  otfce  director 
of  military  railways  in  this  matter.  It  comes  to  this  Board  for 
consideration  because  no  written  order  was  issued  authorizing  the 
expenditure  and  obligations  out  of  which  this  claim,  now  submitted, 
arose.  The  claim  itself  is  based  on  the  various  instructions  of  Col. 
Milliken,  as  above  related,  which  petitioner  contends  are  sufficient, 
under  the  Dent  Bill,  to  warrant  payment  of  it  by  the  Government. 

13.  A  question  as  to  Col..  Milliken's  authority  to  order  materials 
for  the  Government  during  the  war  was  raised  in  a  communication, 
part  of  which  is  quoted  as  follows: 

"  War  Department, 
"  General  Engineer  Depot,  IT.  S.  Army, 

''  1419  F  St.  NW., 

"  Washington,  D,  C,  July  19, 1917, 
"  From :  Officer  in  Charge,  Engineer  Depot,  Washington  Barracks, 

D.  C. 

"  To:  S.  M.  Felton,  Director  of  Railroads,  care  Office  of  the  Chief  of 

Engineers,  IT.  S.  Army,  Washington,  D.  C. 
"  Subject :  Authority  to  purchase  material. 

"2.  You  have  also  directed  this  office  to  purchase  tools,  equipment, 
and  supplies  for  railway  shops  in  France,  as  may  be  prescribed  bv 
Mr.  James  Milliken,  special  engineer  of  the  Pennsylvania  Railroad, 
assigned  by  Mr.  W^  W.  Atterbury,  vice  president  of  the  Pennsyl- 
vania Railroad,  to  consult  with  and  advise  you  in  this  matter.  These 
purchases  to  be  made  under  such  conditions  as  to  character  of  ma- 
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terial,  from  such  parties,  and  at  such*  prices,  deliveries,  etc.  as  Mr. 

Milliken  may  prescribe. 

*  *  «  *  *  «  * 

"•i.  The  methods  of  purchase  in  the  various  cases  mentioned  above 
are  such  as  to  precUide  competition,  are  in  contradiction  to  instruc- 
tions issued  by  the  Secretary  of  War  as  to  consultation  with  the 
various  committees  of  the  Coimcil  of  National  Defense,  and  in  the 
case  of  the  waiver  of  bonds,  are  in  violation  of  paragraph  569  of  the 
Army  Regulations.  ' 

"  5.  In  order  that  accounts  of  this  office  may  be  approved  by  the  office 
of  the  Chief  of  Engineers,  by  the  Auditor  for  the  War  Department, 
and  by  the  C^omptroller  of  the  Treasury,  it  is  necessary  that  its  busi- 
ness l)e  conducted  in  accordance  with  existing  laws  and  I'egulations. 

'*  It  is  therefore  requested  that  you  obtain  from  the  Secretary  of 

War  specific  instioictions  that  this  office  makes  siich  purchases  of 

material  as  you  may  direct,  in  such  manner,  from  such  parties,  at 

such  prices,  and  in  all  conditions  as  you  may  direct  in  general  or  in 

each  particular  case.  ,,  „^  _^  _ 

"  W.  H.  Rose, 

"  Major^  Corps  of  Engineers, 

"Approval  recommended. 

"  W.  M.  Black, 

"  Major  General, 

*'  It  is  hereby  directed  that  purchases  of  materials  for  which  au- 
thority has  been  given  Mr.  S.  M.  Felton,  and  for  which  appropria- 
tions have  l)een  made  by  C\)ngress,  be  purchased  as  he  may  direct  in 
all  particulai's. 

"  Appi'oved. 

*  ^  "  Baker.'- 

14.  There  was  read  into  the  evidence  of  this  case  a  memorandum  to 
the  Chief  of  Engineere,  dated  July  10,  1918,  as  follows  (Transcript, 
p.  Ill): 

"  Mr.  James  Milliken,  mechanical  aide  to  the  director  general  of 
military  railways,  has  i-ecently  taken  over  the  duties  previously  per- 
formed by  Lt.  Col.  Molitor  and  is  performing  these  duties  in"  addi- 
tion to  his  work  as  my  mechanical  aide.  He  is  therefore  in  charge  of 
all  the  engineering  and  purchasing  work  on  railway  equipment  and 
track  materials.  I  believe  it  would  be  to  the  advantage  of  the  service 
if  Mr.  Milliken  were  commissioned  in  the  Xational  Aiiny  and  so 
recommend  that  he  be  conunissioned  colonel  of  engineei's,  National 
Army,  for  which  grade  I  l)elieve  his  experience  and  present  duties 

qualifv  him. 
*         •  '' (Signed)  S.  M.  Feltox, 

"  Director  General  Militai'y  Railwaj/sJ^" 

On  October  17,  1918,  James  Milliken  was  appointed  colonel  of 
Engineer's,  United  States  Army. 

15.  In  a  letter  addressed  to  Col.  Milliken,  dated  June  10, 1919,  part 
of  which  is  quoted,  Mr.  S.  M.  Felton  writes: 

"My  telegrams  from  France,  last  summer,  would  certainly  have 
justified  all  the  preparation  necessary  for  an  increased  amount  of 
equipment.  The  enlarged  program  covering  an  army  of  4,000,000 
men  also  justified  the  mcrease.     I  left  my  power  of  attorney  with 
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Colonel  Tyler  and  I  have  no  doubt  that  you  consulted  with  him:  that 
he  represented  me  and  any  orders  that  he  gave  I  would  certainly  ap- 
prove. The  memo,  of  Major  Rose  (copy  of  which  you  enclose)  only 
covers  the  specific  authority  which  you  had  from  me,  dated  July  19, 
1917,  to  buy  the  equipment  and  supplies  for  the  Nevers  shop  in 
France  in  order  to  save  delay  and  avoid  the  red  tape.  *  *  *  In 
conformity  with  the  powers  given  me  by  the  Secretary  I  had  directed 
you  from  time  to  time  to  make  contracts  for  equipment  and  suppliers 
of  various  kinds.  All  of  those  contracts  were  submitted  to  me  be- 
fore being  confirmed  and  I  trust  that  you  will  find  that  in  my  absence 
they  were  submitted  to  Colonel  Tyler.  There  is  no  question  in  m^* 
mind  that  I  would  have  authorized  the  settlement,  but  you  note  from 
vour  letter  it  was  made  Februarv  13th  and  I  retired  from  office  on 
January  1st. 

^^  Yours  very  truly,  .  ^^  j^j  Felton.'' 

(Transcript,  p.  91  and  92.) 

1().  In  answer  to  a  letter  addressed  by  Col.  Milliken  to  Col.  Tyler, 
the  latter  on  June  12, 1919,  writes  (Transcript,  pp.  102,  103, 104) : 

"I  have  just  received  your  letter  of  the  11th,  relative  to  settlement 
for  facilities  put  in  by  the  Steel  Car  Forge  Company  in  order  to 
turn  out  French  couplers  for  the  cars  ordered  last  fall  for  the  A.  E.  F. 

••'I  have  no  distinct  recollection  of  a  specific  conversation  with 
you  on  this  subject  for  at  that  time  the  office  was  transacting  a 
volume  of  business  greater  than  at  any  other  period  of  the  war.  It 
appeared  to  everyone  to  be  a  crisis  and  we  were  straining  every  nerve 
to  get  action,  get  the  equipment  our  people  in  France  were  crying 
for,  and  get  it  over. 

"Mr.  Felton  was  across  and  had  left  me  in  charge.  I  knew  that 
everything  requisitioned  had  his  full  approval,  in  fact  that  he 
had  gone  over  the  requisitions  personally  and  that  our  duty  was 
to  place  the  orders  promptly  and  follow  them  up.  I  feel  that  every 
order  placed  at  that  time  was  just  as  much  Mr.  Felton's  order  as 
if  he  had  been  in  Washington. 

"We  discussed  every  important  transaction  and  I  recollect  that 
we  went  over  the  car  situation,  distribution  of  orders  to  the  various 
companies,  prices  and  clauses  covering  payment  for  materials  in  the 
works  and  cars  delivered.  We  were  especially  pleas^^d  at  the  prices 
bid  as  they  showed  a  marked  saving  over  previous  orders. 

"There  can  be  no  question  but  that  anj  action  taken  by  you  in 
directing  Mr.  Hansen  to  put  in  the  facilities  to  turn  out  the  French 
couplers  had  the  full  approval  of  the  office  of  the  director  general 
of  military  railways.  There  was  nothing  else  to  do,  if  we  were  to 
get  the  cars  to  the  A.  E.  F.  As  a  matter  of  equity,  I  believe  a  settle- 
ment of  outstanding  agreements  should  take  such  facilities  into 
account,  and  I  believe  the  Board  has  in  every  case  endeavored  to 
make  an  adjustment  which  is  fair  to  the  manufacturer  after  consid- 
ering all  the  evidence.  It  seems  to  me  that,  your  authority  to  act 
l)eing  established,  the  Board  will  consider  your  action  in  tne  light 
of  whether  it  was  necessary  and  to  the  advantage  of  the  Government, 
and  T  can  not  see  how  there  can  be  any  question  on  that  point. 

"  Sincerelv  vours,  ,,  ,^.        ^^  ,,    ^  «, 

"(Signed)  M.  C.  Tyler, 

Colonel^  Engineers^  U,  S,  A. 
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17.  Mr.  Hansen  testified  that  when  the  car  companies  canceled 
their  orders  as  given  to  petitioner  the  steel  work  for  the  enlarge- 
ment of  its  shop  had  been  erected,  additional  machinery  had  been 
installed  therein,  and  that  petitioner  was  ready  to  proceed  with  the 
drop-forge  work  on  the  couplei-s  to  be  produced  (Transcript,  pp.  61, 
62).  Some  of  the  purchase  orders,  however,  which  were  submitted 
to  the  Board  on  the  hearing  of  this  claim  and  in  which  are  indicated 
large  sums  of  money  representing  obligations  incurred  for  this  un- 
dertaking, show  that  a  considerable  portion  of  the  equipment, 
alleged  to  have  been  procured  by  petitioner,  was  ordered  either  be- 
fore August  9,  1918,  when  petitioner  states  that  Col.  Milliken  re- 
quested it  to  provide  additional  facilities  or  subsequent  to  the  sign- 
ing of  the  armistice.  As  to  others  of  petitioner's  so-called  purchases 
it  does  net  appear  in  the  evidence  taken  by  us  just  when  the  same 
were  actually  made  (Transcript,  pp.  203-243).  There  is  no  itemized 
statement  before  the  Board  which  shows  the  manner  in  which  pe- 
titioner's claim  was  checked  up  by  Capt.  Ranck;  nor  is  there  any 
evidence  as  to  how  the  basis  of  settlement  with  petitioner,  as  recom- 
mended by  Col.  Milliken  to  the  War  Department  Claims  Board,  was 
determined.  The  question,  how^ever,  which  the  Board  has  to  de- 
termine, and  the  only  one,  is  whether  or  not  in  the  light  of  all  the 
circumstances  surrounding  the  entire  transaction  the  acts  of  peti- 
tioner and  Col.  Milliken  were  such  as  to  imply  an  agreement  that  may 
now,  on  a  fair  and  equitable  basis,  be  adjusted,  paid  or  discharged, 
under  the  provisions  of  the  act  of  March  2,  1919,  entitled  "  An  act 
to  provide  relief  in  cases  of  contracts  connected  with  the  prosecution 
of  the  war,  and  for  other  purposes." 

DECISION. 

1.  The  authority  of  Col.  Milliken  to  make  a  contract  in  behalf  of 
the  United  States  for  couplers  and  draw  hooks  seems  clear,  but  the 
circumstances  of  this  case  are  not  such  as  to  show  a  contract  between 
the  United  States  and  the  Steel  Car  Forge  Co.  Certainlv  there  was 
no  contract  implied  in  fact,  for  the  matter  of  an  obligation  on  the  part 
of  the  Government  to  pay  for  facilities  or  to  pay  petitioner  for  coup- 
lers and  draw  hooks  did  not  enter  the  minds  of  the  parties.  That  is 
clear  from  the  testimony  of  both  parties  as  may  be  seen  from  the  fol- 
lowing: 

"  Col.  MnxiKEN : 

*'  Q.  You  did  not  intend  ever  to  have  to  pay  for  these  facilities  as 
facilities?  You  expected  that  he  would  amortize  these  increased  fa- 
cilities out  of  the  price  he  would  get  for  the  materials  to  be  produced 
bv  means  of  the  increased  facilities :  is  not  that  correct  ? 

"A.  That  is  correct.  I  do  not  think  it  ever  entered  my  head  at 
that  time  that  these  cars  would  not  be  built  or  that  there  would  be 
any  question  as  to  who  would  pay  for  the  facilities,  except  the  Steel 
Car  Forge  Co. 
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^^  Q.  That  accounts  for  the  fact  that  you  never  issued  a  procurement 
oixler  or  had  any  one  else  issue  a  procurement  order? 

'*A.  There  was  no  occasion  for  it. 

"  Q.  You  expected  to  have  it  amortized  out  of  material  to  be  pro- 
duced with  these  facilities;  is  that  a  fact'< 

*'A.  That  is  a  fact:  and  I  was  particularly  interested  in  knowing 
that  Mr.  Hansen  would  go  ahead  and  provide  those  facilities.  The 
question  of  finances  was  not  of  any  interest  to  me  at  all. 

"'  Q.  If  you  were  the  contracting  officer,  it  would  be;  would  it  not? 

*'A.  Xot  at  that  time,  because  there  was  no  obligation  on  the  part 
of  the  Government  to  pay  for  this. 

**  Q.  It  was  not  intended  at  that  time  that  there  should  be  any 
direct  obligation  for  increased  facilities;  was  it? 

'^A.  Not  at  all." 

"'Mr.  Hansen.  There  never  was  an  obligation  on  the  pait  of  the 
Government  until  tlie  Government  invited  us  in  to  settle  this  with 
them.  We  have  the  car  builder  s  word,  and  we  are  i)erfectly  content 
to  go  back  there  now.  We  did  this  for  the  good  of  the  cause.''  (Record 
pp.  122-124.) 

2.  The  mere  fact  that  the  Government  received  a  benefit  at  ils 
request  is  not  sufficient  to  imply  an  obligation  to  pay  for  such 
l)enefit.  Cases  of  benefits  received  upon  request,  if  considered  as 
agreements  implied  in  fact,  must  actually  contain  an  agreement,  a 
meeting  of  the  minds,  which  though  not  expressed  may  be  implied 
from  the  circumstances.  If  A  urges  B  to  build  a  handsome  home 
next  to  his  and  B  does  so  thereby  greatly  enhancing  the  value  of 
A's  property,  there  is  no  obligation  on  the  pai-t  of  A  to  compensate 
B  for  the  l)enefit  conferred.  If  C  requests  D  to  enter  into  a  contract 
with  E  for  C's  benefit,  there  is  no  obligation  on  C  if  D  does  so.  for 
the  reason  that  there  never  was  an  agi'eement  that  D  should  look 
to  C.  In  every  case  where  a  contract  is  implied  in  fact  there  must  be 
an  intention  to  be  bound,  and  the  terms  of  the  agreement  must  l)e 
capable  of  being  worked  out  from  the  acts  of  the  parties  and  the 
other  circumstances  of  the  transaction. 

8.  In  the  case  before  us  it  is  clear  there  was  no  intention  on  the 
part  of  the  United  States  to  be  bound,  and  when  an  attempt  is  made 
to  formulate  a  promise  it  becomes  apparent  that  there  was  no  im- 
plied promise.  As  is  shown  by  the  evidence  there  was  certainly  no 
intention  that  the  United  States  should  pay  for  facilities  or  for 
couplers  and  draw  hooks.  If  the  agreement  was  that  if  petitioner 
would  supply  the  facilities  the  Government  promised  that  petitioner 
should  get  the  ordei-s  from  the  car  builders,  for  couplers  and  draw 
hooks,  the  agreement  was  carried  out,  so  far  as  the  24,940  units  are 
concerned,  for  petitioner  did  get  the  orders.  It  is  clear,  therefore, 
that  there  was  no  contract,  which  can  be  implied  in  fact,  on  which 
the  claim  of  petitioner  can  l)e  based. 

4.  Thei-e  are  certain  cases  in  our  law,  however,  in  which,  where 
there  was  no  actual  meeting  of  the  minds,  the  law  will  imply  an 
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obligation  in  order  to  do  justice.    These  fall  into  three  classes,  as 
given  by  Woodward  in  The  Law  of  Quasi-Contracts : 

"  I.  Benefits  conferred  in  misreliance  on  a  right  or  duty. 
"  II.  Benefits    conferred    through     a     dutiiul    intervention     in 
another's  affairs. 
"  III.  Benefits  conferred  under  restraint." 

5.  The  principal  case  falls  under  none  of  these  classes.  There  was 
no  benefit  conferred  because  of  a  mistake  as  to  a  right  or  duty. 
The  real  natui^  of  the  transaction  was  fully  understood  by  the 
parties.  There  was  no  dutiful  intervention,  and  no  conferring  of  a 
benefit  under  constraint.  There  is,  therefore,  no  recognized  basis  in 
our  law  on  which  a  contract  can  be  implied  in  law. 

6.  The  result  is  a  holding  that  petitioner  did  not  have  an  implied 
contract  with  the  Government.  His  rights  are  on  the  contracts  which 
he  had  with  th'  car  builders.  If  these  are  to  be  adjusted  according 
to  the  principles  laid  down  by  Supply  Circular  No.  Ill,  November 
0,  1918,  the  compensation  which  petitioner  will  be  entitled  to  by  i*ea- 
son  of  facilities  provided,  must  be  limited  to  those  necessary  for 
making  couplers  and  draw-hooks  under  those  contracts,  which  are 
stated  to  be  for  24,940  cars.  It  is  believed  that  this  will  result  in 
compensation  to  petitioner  which  will  give  it  all  that  it  is  entitled  to. 
In  the  first  place  petitioner  seems  to  have  gotten  all  of  the  ordei^  for 
couplers  and  draw-hooks  which  it  expected.  It  was  contemplated 
that  some  of  the  companies  would  make  their  own.  Second,  as 
pointed  out  in  the  statement  of  facts  above,  some  of  the  purchase  or- 
ders, which  wei*e  submitted  to  the  Board  on  the  hearing  and  in  which 
were  indicated  large  sums  of  money  representing  obligations  in- 
curred, show  that  a  considerable  portion  of  the  equipment,  alleged 
to  have  been  procured  by  petitioner,  was  ordered  either  before  August 
9,  1918,  when  petitioner  states  that  Mr.  Milliken  requested  it  to  pro- 
vide additional  facilities,  or  subsequent  to  the  signing  of  the  armistice*. 
It  seems  probable,  therefore,  that  petitioner  would  not  be  able  to 
show  that  it  provided  itself  with  facilities  at  Col.  Milliken's  request 
greater  than  sufficient  to  make  couplers  and  draw-hooks  for  24,940 
cars. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  hereby  trans- 
mits its  decision  to  the  Claims  Board,  Office  Chief  of  Engineers,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable  basis 
for  the  settlement  of  the  claims  of  the  car  builders,  and  as  commit- 
ments thereunder,  the  subcontracts  which  the  Steel  Car  Forge  Co. 
made  with  the  car  builders. 

Col.  Fairbanks,  Lieut.  Col.  Williams,  Lieut.  Col.  McKeeby,  Mr. 
Hunt,  Mr.  McCandless,  Mr.  Bryant,  and  Mr.  Shirk  concurring. 


Case  No.  448. 

In  re  CLAIX  OP  Q&EENVILLE  COLLEGE. 

1.  GOKTBACTS,  WHAT  CONSTITUTES— DiPLIED  AQ&EEXENT8,  WHAT 
CONSTITVtES — 8TVDEHT  ABKT  TRAIKINQ  CORPS,  REOEBVBSE- 
XENT  OP  EDUCATIONAL  INSTITUTIONS  POB  EZPENDITVBS8  IN 
CONNECTION  WITH. — ^Where  a  necessary  public  serrice  has  been  per- 
formed at  the  request  of  authorized  Qovemment  agents,  and  under  the 
expectation  of  compensation,  the  Qovemment  is  liable  for  such  allow- 
ance as  is  necessary  ez  aequo  et  bono.  So  where  claimant  in  response 
to  its  request  was  approved  as  a  suitable  college  and  authorized  to 
secure  men  for  the  Students'  Army  Training  Corps  unit  to  be  established 
at  its  institution  and  was  notified  that  a  commandant  would  be  sent 
to  the  college  October  4,  1918,  to  induct  the  men  into  the  unit  and  to 
take  charge  of  the  same,  and,  further,  that  October  13  was  the  last  day 
induction  could  be  made  in  order  to  enable  the  men  to  get  the  benefit 
of  the  unit  instruction,  and,  pursuant  to  such  authorization,  proceeded  to 
secure  men  for  establishing  such  corps,  and  by  October  1,  1918,  had 
ready  at  the  institution  for  induction  into  such  unit  a  large  number  of 
men,  who,  however,  in  view  of  the  fact  that  the  commandant  did  not 
report  until  October  18,  and  because  of  the  instructions  with  reference 
to  the  time  limit  for  induction,  were  advised  to  leave,  and  did,  for  the 
most  part,  leave  on  the  18th  of  October  and  go  to  other  institutions 
where  other  Student  Army  Training  Corps  units  were  being  conducted, 
for  the  purpose  of  entering  same,  claimant  was  justified  in  holding 
the  men  during  the  time  they  were  held  at  that  institution  during 
October,  1918,  pending  the  arrival  of  a  commandant  to  induct  them 
into  the  unit,  and  the  commandant  not  having  arrived  on  October  13, 
claimant  was  Justified  in  sending  the  men  away  to  Join  the  other  Stu- 
dent Army  Training  Corps  units,  and  these  facts  created  an  implied  agree- 
ment on  behalf  of  the  Government  to  pay  for  the  housing,  subsistence, 
and  tuition  of  the  men  during  their  stay  at  the  institution  in  Octo- 
ber, 1918. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board- 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  filed  by  Greenville  College  of  Greenville, 
111.,  asking  for  $825.60  for  quarters,  subsistence,  and  tuition  of  men 
held  at  that  institution  during  a  portion  of  the  month  of  October, 
1918,  waiting  for  their  induction  into  a  Students'  Army  Training 
Corps  unit,  it  being  alleged  that  their  retention  was  justified  upon 
such  direction  and  conduct  of  the  Grovemment  agents  acting  on 
682 


DECISIONS  BOABD  OF  CONTRACT  ADJUSTMENT.  683 

behalf  of  the  War  Department  committee  on  education  and  special 
training  as  to  constitute  an  implied  contract  for  the  expenses  thereby 
incurred.  The  claim  was  originally  for  $1,346.33,  but  the  petitioner 
has  agreed  to  accept  in  full  settlement  the  sum  of  $825.60,  as  shown 
by  the  following  basis  of  settlement  and  account : 


11  men  27  days. 
24  men  13  days. 
9men5davs. . 


9"*T"      Tuition, 
ters. 

> 

1 

297  ' 

312    

45                715 

654  I  715 


Corrected 
amounts. 

Subsistence,  654  men,  1  day,  at  $0.75 $490. 50 

Quarters,  654  men,  1  day,  at  $0.25 163.50 

Tuition,  715  men.  1  day 171. 60 


825.60 


2.  The  claim  arises  from  the  following  circumstances : 

The  committee  on  education  and  special  training  was  conducting 
in  the  summer  of  1918  units  of  the  Students'  Army  Training  Corps 
in  various  universities  and  colleges  of  the  country  and  contemplated 
establishing  other  units,  beginning  on  the  1st  of  October.  In  line 
with  its  policy  and  in  response  to  request  from  petitioner,  that  com- 
mittee, oh  September  18,  1918,  wrote  a  letter,  which  was  received  by 
petitioner,  from  which  the  following  statement  is  quoted : 

"Your  request  for  assignment  of  soldiers  to  your  institution  on 
October  1, 1918,  is  herewith  returned  accepted,  as  the  temporary  con- 
tract for  the  training  of  the  S.  A.  T.  C.  at  your  institution,  upon  the 
understanding  and  condition  that  it  only  applies  to  the  actual  num- 
ber of  men  inducted  in  the  S.  A.  T.  C.  and  assigned  to  your  insti- 
tution and  not  to  the  exact  number  stated  in  the  contract." 

3.  Pursuant  to  the  above  letter,  and  also  in  pursuance  of  direc- 
tions and  instructions  received  by  Mr.  E.  G.  Burritt,  president  of 
Greenville  College,  in  a  conference  held  with  Col.  Reese  at  Camp 
Sheridan,  the  petitioner  proceeded  to  secure  men  for  establishing 
the  Students'  Army  Training  Corps,  and  by  October  1,  1918,  had 
ready  at  the  institution  for  induction  into  such  unit,  60  men.  Peti- 
tioner was  advised  by  Maj.  Perry,  the  executive  secretary  of  the 
committee  on  education  and  special  training,  on  October  4,  that  a 
commandant  would  be  sent  to  Greenville  College  to  induct  the  men 
into  the  unit  and  to  take  charge  of  the  same.  Petitioner  had  been 
notified,  however,  by  instructions  from  the  War  Department,  that 
October  13  was  the  last  day  that  induction  could  be  made  in  order 
to  enable  the  men  to  get  the  benefit  of  the  unit  instruction.  The  com- 
mandant, however,  did  not  arrive  at  Greenville  until  the  18th  of 
October,  when  Lieut.  Lewis  A.  Baker  reported  as  commandant  in 
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response  to  orders  from  the  War  Department.  But,  in  view  of  the 
War  Department  instructions  with  reference  to  the  time  limit  for  in- 
duction, no  commandant  having  arrived  on  October  13,  and  the 
petitioner,  fearing  that  if  men  remained  there  longer  they  would 
miss  the  opportunity  of  entering  a  Students'  Army  Training  Corps 
unit,  the  men  were  advised  to  leave,  and  did,  for  the  most  part, 
leave  on  the  13th  of  October,  and  go  to  other  institutions  where 
other  Students'  Army  Titiining  Corps  imits  were  being  conducted, 
for  the  purpose  of  entering  them. 

4.  Greenville  College  was  a  qualified  institution  for  the  conduct- 
ing of  a  Students'  Army  Training  Corps,  as  shown  by  an  affidavit 
filed  in  this  case  by  Maj.  Perry,  the  executive  secretary  of  the  com- 
mittee on  education  and  special  training.  There  was  no  blame  or 
fault  to  be  placed  upon  Greenville  College  for  the  failure  of  the  re- 
poiting  of  the  commandant,  as  is  shown  by  the  following  quotation 
from  a  telegram  from  the  committee  on  education  and  special  train- 
ing to  the  petitioner  on  the  24th  of  October,  1918 : 

"  Regret  exceedingly  that  you  have  been  the  victim  of  most  unfor- 
tunate delays.  Your  remaining  men  may  be  inducted  at  your  college 
and  transferred  elsewhere  if  you  desire.  Commanding  officer  has 
authority  to  do  so." 

r>.  The  statement  of  the  claim  as  presented  was  made  out  by  Mr. 
H.  E.  Dallas,  assistant  to  the  business  director  of  the  oomfnittee  on 
education  and  special  training,  who  has  been  handling  the  adjust- 
ment of  these  matters,  and  is  arrived  at  upon  a  basis  of  computation 
in  line  with  the  policy  adopted  by  the  committee  on  education  and 
special  training  for  a  just  and  equitable  basis  of  settlement  of  these 
claims  where  contracts  have  been  entered  into.  In  his  letter  of  June 
5, 1919,  transmitting  this  claim  to  this  Board,  Mr.  Dallas  said : 

"  Inclosed  please  find  claim  of  the  Greenville  College,  Greenville, 
Illinois,  amounting  to  gross,  $1,346.33,  and  under  which  claim  we 
would  have  allowed  them,  had  we  had  contract  with  them,  and  set- 
tlement had  remained  with  us,  $825.60." 

and  on  June  17,  1919,  Mr.  Dallas  wrote  this  Board  as  follows: 

"  The  papers  in  the  case  of  the  Greenville  College,  Greenville,  Illi- 
nois, were  prepared  by  the  undersigned,  and  all  figures  were  in- 
cluded when  these  papers  were  sent  to  the  Greenville  College  for 
execution. 

"  The  aggi-egate  amount  of  $1,346.33,  as  set  forth  on  pages  1  and 
2,  statement  of  claims,  Form  B,  is  not  the  correct  amount  which  the 
Greenville  College  has  agreed  to  accept  in  settlement  of  its  claim. 
The  correct  amount  is  $825.60,  as  set  forth  in  claim  papers,  award 
Form  1.  This  amount,  $825.60,  is  the  amount  that  this  conunittee 
would  have  paid  the  Greenville  College  had  they  a  signed  contract 
with  the  committee  on  education  and  special  training." 
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DECISION. 

1.  The  petitioner,  at  the  request  and  upon  directions  from  the 
Government  agents,  undertook  to  secure  men  for  the  purpose  of 
training  them  under  Government  supervision  to  be  used  in  response 
to  a  great  public  need.  The  amount  asked  for,  in  line  with  all  set- 
tlements made  of  similar  cases,  is  upon  the  basis  of  actual  costs  in 
maintaining  the  men.  Where  a  necessary  public  service  has  been  per- 
formed at  the  i-equest  of  the  Government  agents,  and  under  the 
expectation  of  compensation,  the  Government  is  liable  for  such 
allowance  as  is  necessary  ex  aequo  et  bono  {Roberts  v.  United  Statea^ 
92  r.  S.,41). 

2.  This  Board  is  of  opinion  that,  in  the  circumstances  set  out  m 
the  statement  of  facts  hereto  attached,  the  petitioner  was  authorized 
to  secure  the  men  for  the  Students'  Army  Training  Corps  unit  to  be 
established  at  Greenville  College,  and  justified  in  holding  them 
during  the  time  they  were  held  at  that  institution  during  October, 
1918,  pending  the  arrival  of  a  commandant  to  induct  them  into  the 
unit,  and  that,  the  conmiandant  not  having  arrived  on  the  13th  day 
of  October,  the  petitioner  was  justified  in  sending  the  men  away 
to  join  other  Student  Army  Training  Corps  units;  and  this  Board, 
therefore,  is  of  opinion  tliat  an  implied  agreement  was  raised  up  on 
behalf  of  the  Government  to  pay  for  the  housing,  subsistence,  and 
tuition  of  these  men  during  their  stay  at  Greenville  College  in 
October,  1918,  for  the  amount  of  these  items  set  out  in  the  account 
in  tlie  statement  of  facts  attached  hereto. 

DISPOSITION. 

Certificate,  Form  C,  should  be  made  up,  together  with  the  accom- 
panying document  setting  forth  the  nature,  terms,  and  conditions  of 
the  agi^eement  herein  found  to  exist,  which  certificate  and  accom- 
panying document  will  be  followed  by  an  award  by  this  Board  in 
favor  of  Greenville  College  for  the  sum  of  $490.50  for  subsistence, 
$163.50  for  quarters,  and  $171.60  for  tuition,  making  a  total  of 
$825.60. 

Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth,  and  Lieut.  Col. 
Hamilton  concurring. 


Case  No.  447. 

In  re  CLADi  OF  COLEMAN  COLLEGE. 

1.  ACT  OF  XABCH  2,  1919,  NECESSITY  FOR  AOBEEXENT.— In  order  to  bind 

the  Qovernment  under  the  act  of  Karch  2,  1919,  there  must  be  some 
agrreement,  express  or  implied. 

2.  ACT  OF  KARCH  2,  1919,  REIMBURSEMENT  FOR  EXPENDITTTRES  MADE 

IN  PROCVRINQ  FACILITIES  ASSUMED  TO  BE  POSSESSED  BT  CLAIM- 
ANT AS  A  NECESSABY  BASIS  FOR  NEOOTIATION.— No  Implied 
agrreement  is  created  within  the  meaning  of  the  act  of  Maroh  2,  1919, 
to  reimburse  a  claimant  for  expenditures  made  in  procuring  the  very 
facilities  which  the  Oovernment  assumed  claimant  to  possess  when 
negotiations  were  first  opened  between  the  parties,  the  possession  of 
which  was  essential  to  the  letting  of  the  proposed  contract. 

3.  ANTICIPATION  OF  CONTRACT,  REIMBUBSEMENT  FOR  EXPENDITTJRES 

MADE  IN— EXPENDITURES  MADE  IN  ANTICIPATION  OF  CONTRACT, 
REIMBURSEMENT  FOR. — ^A  claimant  is  entitled  to  no  relief  for  ex- 
penditures made  or  obligations  incurred  in  anticipation  of  a  future 
contract. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  filed  under  Supply  Circular  No.  17,  and 
in  pursuance  of  the  act  of  March  2,  1919,  asking  reimbursement  for 
expenditures  made  upon  the  faith  of  alleged  statements  that  peti- 
tioner would  receive  contract  for  conducting  a  vocational  training 
unit.  The  claim  was  first  presented  to  the  committee  on  education 
and  special  training,  and,  as  originally  filed,  contained  the  following 
items : 

Cost  of  blacksmith  shop $450.  ."H^^ 

Material  for  carpenters*  shop  (on  j?i*oiin(l) 459.50 

Alterations  and  repairs  in  boys'  dormitory  to  lye  used  as  barracks 302.00 

Cost  of  board  from  October  6  to  November  18  at  $15  per  mcmth 1,010.55 

Salaries  of  six  teachers  from  October  0  to  November  18 1,237.50 

Expenses  of  president  (of  (Joleman  Collejce)  to  Washington,  D.  C 100. <X) 

This  account  was  considered  l)v  the  committee  on  education  and 
special  training  and  was  revised  to  include  the  following  items  only, 
the  payment  of  which  items  was  recommended  by  the  committee  on 
education  and  special  training  in  a  letter  of  April  16,  1919,  to  the 
acting  director  of  finance. 

Three-fourths  of  cost  of  blacksmith  shop $344.63 

Three-fourths  of  cost  of  alterations  In  dormitory 226.50 

Total 571. 13 
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The  committee  on  education  and  special  training  also  took  this 
matter  up  with  the  petitioner,  and  the  petitioner  agreed  in  writing  to 
accept  the  sum  of  $571.13  in  full  settlement  of  the  claim  herein 
presented. 

2.  This  claim  grows  out  of  the  following  circumstances.  On  the 
2d  day  of  October,  1918,  the  committee  on  education  and  special 
training  sent  a  telegram  to  the  president  of  Coleman  College  as  fol- 
lows : 

"  Wc  understand  you  htivc  vocational  equipment  to  handle  voca- 
tional unit  of  Student  Army  Training  Corps.  Your  students  could 
be  inducted  at  once  into  this  corps  and  thus  start  Army  training  in 
school.  One  hundi-ed  physically  fit  men  over  eighteen  and  who  have 
finished  public  elementary  school  necessary  to  form  unit.  Govern- 
ment pays  expense  of  subsistence  and  instructions.  Wire  at  once  if 
you  can  qualify  and  if  you  wish  to  undeilake  the  work.  We  will 
then  send  inspector  as  soon  as  possible  to  investigate  and  an^ange  con- 
tract.    Letter  with  particulars  follows." 

On  the  same  date  a  letter  was  written  by  the  same  committee  to  the 
petitioner  from  which  the  following  quotation  is  made : 

''  It  is  our  understanding  that  you  hare  industrial  equipment  aiul 
instructors  su^cient  to  hanidle  a  unit  of  this  character.  As  stated  in 
our  telegram,  if  you  care  to  do  so,  please  wire  us  to  that  effect,  aful 
we  will  sen/l  inspectors  to  make  furtJwr  investigation^  and  settle  ar- 
rangejnents  as  to  contract  if  conaitions  are  satisfaHoryy 

3.  On  October  5,  1918,  O.  L.  Coleman,  president  of  the  petitioner, 
wired  the  committee  on  education  and  special  training  as  follows : 

"  My  people  all  over  State  want  military  training  here.  Have 
over  two  hundred  and  forty  applications  boys  over  eighteen.  Will 
open  Monday  and  start  work.  Will  need  little  time  straighten  out 
matters.  My  people  are  anxious  for  the  work,  and  will  do  anything 
to  back  up." 

4.  In  line  with  what  petitioner  said  in  telegram  of  October  5,  the 
petitioner  set  about  to  buy  an  old  building  and  to  tear  it  down  and 
move  it  to  the  college  premises  and  there  erect  a  blacksmith  shop, 
36  by  40  feet.  Petitioner  also  purchased  lumber  to  partition  off  the 
dormitory  and  to  ceil  it  up  to  be  used  as  a  barracks  in  contemplation 
of  the  vocational  training  unit. 

5.  During  the  process  of  this  work  L.  A.  Roy,  who  was  the  as- 
sistant supervisor  of  colored  schools,  committee  on  education  and 
special  training,  visited  the  petitioner  and  inspected  the  institution, 
and  on  the  day  that  he  left  wrote  the  following  letter: 

October  18,  1918. 
"President  Coleman, 

"  Coleman  College^  Gihsland,  La. 

"Dear  President  Colem.\n  :  Before  very  many  days  I  shall  mail  you 
a  letter  addressed  to  Major  Mitchell,  U.  S.  A.    Please  hold  the  letter 
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for  Major  Mitchell  and  hand  it  to  him  upon  his  arrival  at  your 
school. 

"/  shall  endeavor  to  ascertain  at  an  early  date  whether  you  xcill  he 
allowed  to  start  with  a  unit  of  100  men.  In  the  meantime  you  can 
continue  your  preparation  with  all  possible  haste,  and  while  I  trust 
you  may  get  the  eorps^  the  preparations  trill  be  of  use  to  you  if  you 
do  not  get  it, 

"  Please  keep  in  mind  that  toilets  and  baths  (shower  baths)  will 
have  to  be  provided  for  the  men.  In  this  connection  I  would  sug- 
gest that  you  endeavor  to  secure  an  educated  plumber  for  instructor, 
and  take  a  class  of  20  men  in  plumbing.  {All  agreenu^nls  with  pros- 
pective instructors  should  he  of  su<'h  na-ture  as  not  to  embarrass 
either  party  i)i  case  you  did  not  get  the  corps.) 

"The  carpenters  could  build  a  wooden  water  tank  and  tower,  and 
plumbers  could  install  the  w^ater  pumps,  pipes,  and  fixtures,  and  in 
the  course  of  time  put  water  in  all  your  buildings.  The  first  needs 
would  be  to  have  water  in  vour  kitchen,  and  the  soldiere'  bath  house. 
I  suggest  that  you  have  a  local  doctor  advise  you  as  to  having  your 
well  water  tested  at  once  so  that  you  can  have  some  definite  state- 
ments as  to  the  purity  of  the  water  ready  for  the  military  inspector. 

"If  you  can  get  $6,000  for  equipment,  1  first-class  plumber,  1 
fii-st-class  carpenter,  1  first-class  blacksmith,  put  up  another  shop 
the  same  size  as  the  one  now  building.  I  believe  you  can  get  possibly 
120  men  to  start  with,  and  take  00  in  the  classrooms. 

"In  view  of  the  fact  that  influenza  is  in  your  dormitories,  I 
strongly  recommend  that  all  the  walls  be  whitewashed  if  plastered, 
or  if  ceiled  all  woodwork,  walls,  and  floors  be  well  scrubbed  with 
solution  of  disinfectant  according  to  direction  of  your  local  phy- 
sician. 

'^  Please  keep  in  miml  the  fact  that  even  after  doing  all  of  this, 
you  rtught  not  get  the  corps ^  hut  in  my  opinion  you  might  get  it. 
However^  J  can  give  you  no  assurance  either  way, 

"  Keep  in  mind  also  fuel  for  winter.     I  will  write  you  any  infor- 
mation that  may  come  to  me  later. 
"  Sincerely, 

"  L.  A.  Rot, 
"  Assistant  Supervisar  of  Colored  Schools^ 
"  Committee  on  Education  c6  Special  Training,'*^ 

6.  After  the  visit  of  L.  A.  Roy,  i)etitioner  also  secured  some  second- 
hand lumber  with  which  to  build  a  carpenter  shop,  but  this  lumber 
is  still  on  the  gi'ound  and  has  not  been  used. 

7.  There  was  no  teaching  or  instruction  at  Coleman  College  in  any 
vocational  training,  and,  with  the  exception  of  certain  military  train- 
ing given  by  two  of  their  teachers  w^ho  had  received  a  six  weeks' 
course  at  Howard  University,  Coleman  College  pursued  its  normal 
course  of  instruction  with  the  same  instructors  and  its  same  student 
body. 

8.  No  contract  was  ever  entered  into  with  Coleman  College  for  the 
establishment  there  of  a  Vocational  Training  unit. 
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DECISION. 

1.  Every  paper  filed  in  this  case  has  been  read  with  great  care, 
and  this  case  has  been  looked  at  from  every  point  of  view,  for  the 
purpose  of  determining  whether  or  not  there  is  any  liability  resting 
upon  the  Government.  This  Board  is  of  the  opinion  that  there  is  no 
liability  of  any  sort. 

2.  The  Secretary  of  War  is  authorized  under  the  act  of  March  2, 
1919,  "to  adjust,  pay,  or  discharge  any  agreement^  express  or  im- 
plied^ upon  a  fair  and  equitable  basis  that  has  been  entered  into  in 
good  faith  during  the  present  emergency."  In  order  to  bind  the 
Government,  therefore,  there  must  be  some  agreement^  express  or 
implied.  There  was  no  express  agreement,  and  the  (»ily  question 
for  consideration  is :  Was  there  any  implied  agreement  from  the  cirx 
cumstances  in  the  case?     We  think  there  clearly  was  not. 

3.  The  telegram  from  the  committee  on  education  and  special  train- 
ing of  October  2  explicitly  stated  that  "  We  understand  you  have 
vocational  equipment  to  handle  vocational  unit  of  Student  Army 
Training  Corps,"  and  that  "  Government  pays  expense  of  subsistence 
and  instructions.'^^  The  letter  from  the  committee  of  the  same  date 
also  explicitly  states:  "It  is  our  understanding  that  you  have  itidun- 
trial  equipment  and  instructoi^s  sufficient  to  handle  a  unit  of  this 
character."  Nothing  could  be  plainer  than  the  explicit  statements 
made  by  the  committee  on  education  and  special  training  that  their 
negotiations  with  Coleman  College  were  based  upon  the  assumption 
that  that  college  was  already  completely  equipped  to  handle  a  Vo- 
cational Training  unit ;  and  these  statements  absolutely  preclude  the 
petitioner  from  relying  upon  reimbursement  of  expenditures  made  to 
place  itself  in  a  condition  which  all  the  correspondence  shows  the 
Government  assumed  the  college  to  be  in.  The  Government  clearly 
assumed,  in  this  correspondence,  that  Coleman  College  possessed  shop 
facilities  for  industrial  training,  and  clearly  assumed  also  that  the  col- 
lege possessed  proper  barrack  facilities  for  quartering  the  men.  The 
Government,  however,  was  not  willing  to  rely  upon  this  assumption  and 
to  rely  upon  the  statement  of  the  petitioner  in  response  to  the  tele- 
gram, and  the  letter  with  respect  to  the  matter  of  equipment,  because 
no  doubt  it  had  never  been  made  plain  to  the  petitioner  as  to  the 
exact  character  of  the  equipment  necessary  to  take  care  of  a  Voca- 
tional Training  unit,  and  for  that  reason  the  telegram  of  October  2 
and  the  letter  of  the  same  date  specifically  stated  that  befoi*e  a  con- 
tract would  be  entered  into  a  Government  inspector  would  have  to 
visit  the  college  and  determine  whether  or  not  the  college  was  in 
position  and  was  equipped  to  take  care  of  a  training  unit. 

4.  The  claim  simmers  down  to  an  agreement  to  accept  partial  pay- 
ment for  the  construction  of  the  blacksmith  shop  and  partial  payment 
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for  the  lumber  used  in  partitioning  off  and  ceiling  the  boys'  dormitory 
to  be  used  as  quarters.  Both  of  these  facilities  were  absolutely  essen- 
tial to  the  equipment  of  the  college  for  the  conducting  there  of  a 
training  unit  such  as  was  contemplated,  and  the  Government  assumed 
in  the  telegram  and  the  letter  that  the  college  already  possessed  these 
facilities;  and  the  petitioner  can  not  now  be  allowed  to  set  up  ex- 
penditures made  for  the  very  facilities  which  the  Government  as- 
sumed the  college  to  possess  when  negotiations  were  first  opened  with 
respect  to  the  establishimg  a  unit  at  that  college. 

5.  It  is  true  that  at  the  time  that  L.  A.  Roy,  assistant  supervisor  of 
<x)lored  schools,  committee  on  education  and  special  training,  visited 
the  college,  the  expenditures  for  the  blacksmith  shop  and  the  par- 
titioning and  ceiling  of  the  dormitory  had  been  made,  but  it  is  also 
^ery  clear  from  the  letter  written  by  said  Roy  on  the  same  date  on 
which  he  visited  the  school,  that  it  was  well  understood  that  no  con- 
tract had  been  let  and  no  assurance  had  been  made,  because  in  that 
letter  Roy  says,  after  speaking,  of  the  things  that  were  yet  to  be  done 
to  put  the  college  in  a  position  the  Government  assumed  it  to  be  in  on 
October  2 : 

"  Please  keep  in  vilnd  the  fact  thM  even  after  doing  all  of  this^  you 
mUjht  not  get  the  corps^  hut  in  my  opinion  you  might  get  it.  How- 
ever^ I  can  give  yon  no  asnuranre  either  icay.^'* 

6.  Looked  at,  therefore,  from  every  point  of  view,  this  Board  can 
find  no  liability,  either  in  law  or  in  equity,  resting  upon  the  Govern- 
ment to  reimburse  the  petitioner  in  this  case  for  any  expenditures 
made  in  any  extent  whatsoever;  and  all  relief  asked  for  herein  must 
.be  denied. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  committee  on 
education  and  special  training.  General  Staff,  for  its  information  and 
guidance. 

Col.  Delafield,  Col.  Fairbanks,  Col.  Boggs,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Lieut.  Col.  McKeeby,  Mr.  Hunt,  Mr.  McCand- 
loss,  and  Mr.  Bryant  concurring. 


Case  No.  547. 

In  re  CLAIX  OP  THE  INDIANA  PLOO&INO  CO. 

1.  ACT  OF  XABCH  8,  1919,  NECESSARY  ELEMENTS  OF  CLAIM  TrNDER— 
ANTICIPATION  OF  CONTRACT,  REnCBTTBSEMSNT  FOR  EZPENBI- 
TITRES  MADE  IN-^EZFENDITirRES  IN  ANTICIPATION  OF  CON- 
TRACT, REOEBITRSEXENT  FOR. — IFnder  an  aipreement  for  the  pur- 
ohaie  and  delivery  of  ipreen  maple,  biroh,  and  beeeh  oordwood  there 
can  be  no  liability  of  any  sort  npon  the  Oovemment  nnless  the  ex- 
penditures sonirht  to  be  recovered  can  be  shown  to  have  been  made 
npon  the  faith  of  snch  agreement  and  in  fulfillment  of  the  same.  And 
where  It  appears  that  no  expenditures  of  any  sort  were  made  by 
claimant  npon  the  faith  of  its  agreement  relief  will  be  denied. 

8.  ANTICIPATION  OP  CONTRACT,  REnCBlTRSEXENT  FOR  EXPENDITirREg 
MADE  IN-— CONTRACT,  BREACH  OF,  REIMBITRSBMENT— EZPENDI- 
TITRES  IN  ANTICIPATION  OF  CONTRACT,  REIMBITRSEMENT  FOR.— 
A  claimant  is  not  entitled  to  reimbursement  for  expenditures  made  or 
obligations  incurred  prior  to  the  date  of  its  contract,  or  where  the 
same  are  made  or  incurred  in  bad  faith  and  not  in  a  bona  fide  effort 
to  perform  the  terms  of  its  agreement. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACrr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  filed  under  the  act  of  March  2,  1919,  in 
pursuance  of  Supply  Circular  No.  17,  by  the  Indiana  Flooring  Co., 
New  York,  N.  Y.,  asking  reimbursement  for  expenditures  made  in 
traveling,  hotel  accommodations,  and  salaries  of  agents  of  the  peti- 
tioner, incurred  upon  the  faith  of  an  alleged  agreement  entered  into 
between  the  petitioner  and  Lieut.  W.  M.  Jackson,  procurement  officer 
for  the  gas-defense  service,  on  the  23d  of  May,  1918.  The  claim  is 
based  upon  the  following  account: 

John  N.  Magee,  traveUng  expenses,  hotel  bills,  and  salary,  May  14-18; 

and  from  May  20-23,  1918 $301.  60 

Alfred  J.  Oest,  traveling  expenses,  hotel  bills,  and  salary  from  May 

14-June  1.  1918 300. 02 

Robert  Smith,  traveUng  expenses,  hotel  bills,  and  salary,  for  week 

beginning  May  20,  1918 96. 50 

Eugene  Tollner,  traveUng  expenses,  hotel  bills,  and  salary  from  May 

14^June  1,  1918 394. 60 

Mortimer  J.  Butler,  traveling  expenses,  hotel  bills,  and  salary  from 

May  21-27,  1918 117. 28 

Total 1, 269.  85 
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2.  The  agreement  upon  which  it  is  alleged  the  above  expenditures 
were  made,  was  entered  into  on  the  23d  day  of  May,  1918,  under  the 
following  circumstances :  On  the  day  last  named  Mr.  Alfred  J.  Oest, 
agent  of  the  petitioner,  had  a  conference  at  Long  Island  City  with 
Lieut.  Jackson  in  regard  to  the  supplying  by  the  petitioner  of  cord- 
wood  to  be  used  for  the  purpose  of  making  charcoal  for  gas-mask 
canisters.  On  the  same  date  that  the  conference  was  held,  namely. 
May  23, 1918,  Lieut.  Jackson  wrote  the  following  letter  to  petitioner: 

'^  Confirming  our  conversation  of  this  morning  the  gas  defense 
service  of  the  United  States  Army  agrees  to  purchase  3,000  cords 
of  maple,  birch,  and  beech  wood,  at  $14  per  cord  f.  o.  b.  various 
shipping  points  in  the  Adirondack  district.  It  being  understood  that 
the  first  shipments  start  on  Tuesday,  May  28th  and  that  complete 
delivery  be  effected  within  from  three  to  four  weeks. 

"If  delivery  of  this  3,000  cord  order  be  effected  according  ta 
schedule  the  gas  defense  service  will  place  an  order  with  your  con- 
cern for  an  additional  2,000  cords  to  be  delivered  within  from  three 
to  four  weeks,  upon  completion  of  the  first  order.  We  agree,  of 
course,  to  place  the  additional  order  in  time  to  keep  your  working^ 
force  going  provided  satisfactory  delivery  has  been  made  upon  the 
first  order  as  already  stated." 

3.  There  is  a  conflict  in  the  evidence  as.  to  the  exact  nature  and 
character  of  the  wood  that  was  contemplated  by  the  parties  at  the 
time  of  the  conference  of  May  23.  Upon  this  subject  Lieut.  Jackson 
testified  (Transcript,  p.  8)  as  follows: 

"  I  explained  to  Mr.  Oest  that  our  technical  men  whose  specifica- 
tions we  followed  absolutely,  had  decided  that  if  we  could  not  pro- 
cure a  suflBcient  quantity  of  cocoanut  shells  we  should  procure  as- 
large  quantities  as  possible  of  green  maple,  birch,  and  beech  cord- 
wood;  that  while,  after  we  received  the  wood,  we  would  endeavor 
to  cut  it  up  into  small  pieces — if  possible,  3-inch  cubes — ^we  had  tc 
receive  it  in  larger  pieces  than  that,  unless  he  was  in  a  position  to 
cut  it  up  himself.  He  stated  that  he  was  not,  and  that  he  would  un-^ 
dertake  the  contract  to  furnish  the  cordwood  itself.    , 

"It  was  very  important  that  the  wood  be  of  sufficient  size  ta 
enable  us  to  cut  it  up  into  the  small  pieces  which  we  had  to  use  in 
order  to  carbonize  it  properly;  therefore  short  pieces  of  wood  that 
could  not  be  put  throuffh  the  machinery  I  had  requisitioned,  or  oval 
pieces,  could  not  be  used  at  all,  nor  could  they  be  burned  in  the  shape 
in  which  they  reached  us,  because  of  the  peculiar  construction  of 
the  retorts. 

"  /  explained  to  Mm  that^  whUe  we  were  experimenting  with  stock 
that  laas  not  green^  our  tecTmical  advisers  Jiad  to  that  date  ordered 
that  the  wood  he  as  green  as  possible.  Mr.  Oest  stated  that  he  ivofuHd 
go  to  the  Admyndachs  immediately  and  get  the  eordwood,  cut  it 
down^  and  bring  it  to  various  shipping  points  in  the  Admmiadcs 
for  loading.  E&  stated  that  he  would  leave  at  once,  as  I  impressed 
upon  him  the  necessity  for  speed." 
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"Question.  Nov\  Captain^  what  kind  of  wood  did  you  tell  him 
that  you  wanted  Mvi  to  furnish^  and  did  he  agree  to  fmmish  the  kind 
you  said  that  you  waniedf 

"Lieut.  Jackson.  /  told  Mr,  Oest  that  we  wanted  green  maple^ 
hirch^  and  heeeh  cordmood, 

"Question.  Did  he  agre-e  to  furnish  itf 

"  Lieut.  Jackson.  He  agreed  to  furnish  green  wood  by  getting  men 
into  the  icoods  immediately  to  cut  it  down  and  load  it,^^ 

•4.  It  was,  however,  understood  by  the  parties  t^iat  the  sticks  need 
not  be  of  uniform  length,  as  2  and  3  feet  length  cuts  could  be  used 
in  the  cutting  machine  as  well  as  4-foot  lengths  of  cord  wood. 

5.  Sul>sequent  to  the  28d  of  May,  Lieut.  Visscher  was  sent  up  into 
the  Adirondacks  to  inspect  the  kind  of  wood  that  the  petitioner  was 
to  get  out  and  send  to  the  Government,  and  Lieut.  Visscher  testified 
(Transcript,  p.  31)  as  to  the  invStructions  he  got  from  Lieut.  Jack- 
son as  to>he  character  of  the  wood  to  be  furnished,  as  follows: 

"He  (meaning  Lieut.  Jackson)  stated  that  it  was  to  be  cordwood 
and  green.  He  said  that  Mr.  Oest  had  stated  that  some  of  the  cord- 
wood  might  be  4  feet  long.  He  told  him  it  would  not  make  any 
difference  whether  they  were  2  feet,  3  feet,  or  4  feet;  but  nothing 
was  said  about  any  irregular  shapes.  I  was  not  told  anything  except 
that  it  was  to  be  whole,  body  cordwood." 

6.  Mr.  Oest  was  not  present  at  the  first  hearing  of  the  case,  ana 
at  that  time  the  Government  witnesses  were  put  on  and  a  transcript 
of  their  testimony  was  sent  to  the  petitioner,  and  an  opportunity 
given  to  have  Mr.  Oest  present,  and  Mr.  Oest,  after  examining  the 
testimony  of  the  Government  witnesses  at  leisure,  reported  before 
this  Board  and  was  heard  at  a  later  date.  Mr.  Oest  then  testified, 
upon  pertinent  points  with  reference  to  the  testimony  of  Lieut.  Jack- 
son, as  follows  (Transcript  No.  2,  p.  69) :  That  at  the  conference  of 
the  23d  of  May,  Lieut.  Jackson  discussed  with  him  the  question  of 
using  maple  lumber^  but  that  maple  lumber  was  too  expensive,  and 
Lieut.  Jackson  decided  not  to  use  it,  and  that  nothing  was  said  about 
using  green  maple  lumber  (Transcript,  p.  74) ;  that  nothing  was  said 
about  the  size  of  the  wood;  and  (Transcript,  p.  80)  that  the  other 
agents  of  the  Indiana  Flooring  Co.  were  out  in  search  of  wood 
already  cut,  and  not  engaged  in  the  business  of  cutting  green  wood 
of  the  character  mentioned  by  Lieut.  Jackson. 

7.  Pursuant  to  instructions  Lieut.  Visscher  visited  Tupper  Lake 
region  on  the  30th  of  May,  1918,  to  inspect  the  wood  which  was  to 
be  furnished  by  the  Indiana  Flooring  Co.  under  its  contract,  and  in 
line  with  instructions  which  he  had  received  from  Lieut.  Jackson. 
Lieut.  Visscher  came  across  the  Oral  Dish  Wood  Co.'s  plant  anvl 
found  there  a  large  pile  of  irregular  cuttings  left  over  from  their 
manufactured  products,  aggregating  perhaps  two  or  three  thousand 
cords.    He  was  at  once  informed  by  persons  in  charge  of  that  plant 
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that  this  wood  had  been  sold  to  persons  who  in  turn  had  sold  it  to  the 
Government.  In  these  circumstances  Lieut*  Visscher  waited  there 
until  the  next  day  when  Mr.  Oest  came  up.  Mr.  Oest  said  that  that 
was  the  pile  of  wood  that  he  intended  to  supply  the  Government  in 
performance  of  his  contract.  Lieut.  Visscher  told  Mr.  Oest  that  that 
was  not  the  kind  of  wood  the  Government  wanted  and  that  the 
Government  would  not  accept  that  kind  of  wood  in  compliance  with 
its  contract.  Mr.^Oest  then  took  ceitain  samples  out  of  the  pile-cf 
wood  and  went  down  to  Long  Island  City  and  there  had  a  conference 
with  Lieut.  Jackson.  In  this  conference,  which  took  place  on  about 
the  1st  of  June,  when  the  samples  were  exhibited  to  Lieut.  Jackson, 
Mr.  Oest  was  told  that  that  was  not  the  kind  of  wood  the  Government 
had  contracted  for,  and  that  the  same  could  not  be  used  for  the  pur- 
pose of  making  charcoal  to  be  used  in  gas-mask  canisters.  This  wood, 
samples  of  which  were  exhibited,  is  described  by  Lieut.  Visscher  in 
his  report  as  follows  (Transcript,  p.  17) : 

''Class  (a),  embracing  from  25%  to  30%  of  the  pile;  the  cubes 
and  cores  is  practically  all  fine,  clean  wood.  The  snapes  are  very 
irregular.    Do  not  believe  that  it  could  be  piled  by  any  system. 

"Class  (b),  embracing  from  70  to  75  per  cent  of  the  pile,  the 
edgings  and  slabs  are  those  portions  which  because  of  the  nearness 
to  the  outside  of  the  log  or  because  of  the  poor  quality  of  the  wood 
can  not  be  manufactured.  *  *  *  The  slabs  are  mostly  punky, 
rotten  or  in  a  few  cores  knotty.  The  edgings  have  large  proportions 
of  bark.  The  large  sound  pieces  are  very  few  indeed  in  proportion 
to  the  whole." 

8.  Xo  other  wood  of  any  character  except  that  mentioned  in  the 
report  of  Lieut.  Visscher  and  discussed  in  the  conference  between 
Mr.  Oest  and  Lieut.  Jackson  when  the  samples  were  exhibited  was 
ever  tendered  or  offered  to  the  Government  under  the  contract  of  May 
23,  1918. 

DECISION. 

1.  This  claim  is  filed  under  the  act  of  March  2,  1919,  by  which  the 
Secretarv  of  War  is  authorized — 

ft. 

"  to  adjust,  pay,  or  discharge  any  agreement,  express  or  implied, 
upon  a  fair  and  equitable  basis  that  has  been  entered  into  in  good 
faith  during  the  present  emergency  *  *  *  when  such  agi'ee- 
ment  has  been  performed  in  whole  or  in  part,  or  expenditures  have 
been  made  o^*  obligations  injcv/rred  upon  the  faith  of  the  same^^  etc. 

2.  It  is  plain  that  there  was  an  agreement  entered  into  between  the 
petitioner  and  the  Government  on  the  23d  day  of  May,  1918.  The 
question  is,  what  was  that  agreement?  It  is  very  clear  from  an 
examination  of  the  evidence,  and  all  the  circumstances  surrounding 
this  case,  that  there  was  a  plain  agreement  entered  into  on  behalf  of 
the  petitioner  to  supply  to  the  Government  green  maple^  hircK  cmd 
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heeck  cordwood.  There  can  be  no  liability  of  any  sort  upon  the 
Oovernment  unless  the  expenditures  here  sought  to  be  recovered  can 
be  shown  to  have  been  made  upon  the  faith  of  such  an  agreement  and 
in  fulfillment  of  the  same.  It  is  very  plain  from  an  examination  of 
the  evidence  that  from  the  outset  the  petitioner,  as  represented  by 
Mr.  Oest,  had  no  intention  and  no  purpose  to  fulfill  this  agreement, 
but  instead  of  going  out  and  endeavoring  to  secure  green  vvaple^ 
birchry  and  beech  cordwood^  in  accordance  with  the  plain  terms  of  his 
agreement,  he  went  out  and  ^purchased  the  discarded  cubes,  cores, 
edgings,  and  slabs  that  had  been  left  over  from  the  manufacturing 
of  wooden  utensils  by  the  Oval  Wooden  Dish  Co.,  which  the  petitioner 
had  bought  at  $8  and  $9  per  cord  and  proposed  to  sell  to  the  Gov- 
ernment at  $14  per  cord,  going  to  no  expense  itself  except  the  ex- 
pense of  loading  it  upon  the  cars.  In  respect  to  the  essential  ele- 
ments of  the  contract  as  heretofore  mentioned  for  the  supply  of  green 
maple,  birch  and  beech  cordwood,  the  testimony  of  Lieut.  Jackson  is 
very  full  and  very  explicit,  and  is  supported  by  the  directions  given 
to  Lieut.  Visscher  within  two  or  three  days  after  the  contract  had 
been  entered  into ;  and  the  testimony  of  Mr.  Oest,  even  after  he  had 
had  an  opportunity  of  examining  the  testimony  of  Government  wit- 
nesses at  leisure,  went  so  far  only  as  to  say  that  Lieut.  Jackson  did 
not  discuss  with  him  green  lumber.  In  fact,  the  testimony  of  Mr. 
Oest,  while  ingenious,  does  not  in  any  material  manner  contradict 
any  of  the  statements  of  Lieut.  Jackson  on  any  of  the  essential  points 
discussed.  It  is  admitted  by  Mr.  Oest  in  his  affidavit  filed  in  this 
case,  made  up  on  June  9,  1919,  that  at  the  conference  of  the  23d  of 
May,  1918,  "  Lieut.  Jackson  described  in  detail  the  method  used  by 
the  Government  in  preparing  the  wood  for  the  purpose  desired," 
which  statement  completely  supports  the  evidence  given  by  Lieut. 
Jackson  in  regard  to  the  statements  made  at  that  conference  touch- 
ing the  use  and  purpose  of  the  wood,  and  the  method  of  handling 
the  same  in  turning  it  into  charcoal  to  be  used  in  gas  mask  canisters. 
3.  The  evidence  al^o  shows  that  the  other  agents  of  the  Indiana 
Flooring  Co.,  whose  traveling  expenses  and  hotel  bills  have  been  sub- 
mitted and  set  out  in  the  itemized  statement  to  be  paid  by  the  Gov- 
ernment, were  looking  for  the  same  kind  of  wood  that  Mr.  Oest 
was  looking  for,  and  not  for  the  kind  of  wood  which  the  petitioner 
had  explicitly  agreed  with  the  Government  to  go  into  the  woods  and 
cut  and  furnish.  It  is  a  significant  fact  also  that  in  the  itemized  state- 
ment of  account  filed,  while  it  is  admitted  by  all  parties  that  there 
was  no  agreement  whatever  between  the  petitioner  and  the  Govern- 
ment prior  to  the  23d  of  May,  1918,  the  hotel  bills  and  traveling 
expenses  of  Mr.  John  N.  Magee  are  asked  for  beginning  on  May  14, 
1918;  similar  expenses  incurred  by  Mr.  Alfred  J.  Oest  from  May 
14,  by  Mr.  Robert  Smith  from  May  20,  Mr.  Eugene  Tollner  from 
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May  14,  and  Mr.  Mortimer  J.  Butler  from  May  21,  are  asked  for. 
The  explanation  given  by  Mr.  Oest  at  the  hearing  as  to  why  the 
Government  was  asked  to  pay  expenses  incurred  at  least  a  week  be- 
fore the  contract  was  entered  into  is  not  at  all  satisfactory.  His 
statement  was  that  although  he  did  not  know,  he  presumed  that  it 
was  due  to  the  fact  that  accounts  are  kept  by  the  week  on  the  books 
of  the  company,  and  the  accounts  were  made  up  in  accordance  with 
that  scheme.  The  accounts  in  this  particular  lend  color  to  the 
theory,  to  say  the  least,  that  these  agents  of  the  Indiana  Flooring 
Co.  were  out  upon  business  of  their  own,  and  not  out  upon  business 
of  securing  wood  of  any  sort  for  the  Government. 

4.  It  is  therefore  clear  from  the  evidence  in  this  case  that  from 
the  very  start  the  petitioner  had  no  intention  of  supplying  the  kind 
of  wood  that  he  had  agreed  to  furnish  the  Government,  and  that 
none  of  the  agents  of  the  petitioner  were  engaged  upon  the  business 
of  seeking  the  kind  of  wood  that  the  petitioner  had  agreed  to  fur- 
nish the  Government;  it  is  plain  also  that  when  this  matter  was 
brought  to  the  attention  of  the  petitioner  at  the  conference  between 
Mr.  Oest  and  Lieut.  Jackson,  shortly  after  the  30t.h  of  May,  when 
the  samples  of  the  scraps  from  the  factory  of  the  Oval  Wooden 
Dish  Co.  were  exhibited,  Mr.  Oest  on  behalf  of  the  Indiana  Flooring 
Co.  declined  and  refused  to  supply  the  kind  of  wood  he  agreed  to 
supply  and  thereupon  abandoned  his  contract.  There  have  been, 
therefore,  in  this  case  no  expenditures  of  any  sort  made  by  the 
petitioner  upon  the  faith  of  the  agreement  entered  into  on  the  23d 
of  May,  1918;  and  it  is  the  opinion  of  this  Board  that  petitioner  is 
not  entitled  to  any  relief  whatever  in  this  case. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  to  the  Claims  Board, 
Chemical  Warfare  Service,  for  its  information. 

Col.  Delafield,  Col.  Fairbanks,  Col.  Boggs,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Lieut.  Col.  McKeeby,  Mr.  Hunt,  and  Mr. 
McCandless  concurring. 


Case  No.  651. 

In  re  CJJJK  OF  ASTAVOS  MAJmAOTmSM^  CO. 

1.  CLAIMS,  PBOCEDXraE— PaOCBDVEE,  CLAUCS  BY  StTBCOVTBACTOB, 
HOW  XADE. — A  luboontraotor  ii  not  entitled  to  file  a  claim  for  oom- 
peniation  for  loii  reiultlnir  from  the  oanoellation  of  iti  ooiitract  by 
the  prime  contractor,  where  the  canoeled  contract  it  between  the  prime 
contractor  and  claimant,  at  in  tnch  caie  there  it  no  agreement  between 
claimant  and  an  oAcer  or  agent  acting  nnder  the  authority  of  the  Sec- 
retary of  War  or  the  Preiident.  The  daim,  if  any,  ihonld  be  made 
throvgh  the  prime  contractor. 

Hr.  McCandless  writing  the  opinion  of  the  Board — 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  facts : 

1.  The  claimant  by  its  attorneys  Mclntire,  Lawrence,  and  Proctor, 
Lumbeiton,  N.  C,  state  in  effect:  (1)  That  about  August  10,  1917, 
the  Wiley-Bickford-Sweet  Co.  of  Hartford,  Conn.,  obtained  a  con- 
tract from  the  Quartermaster  Department  of  the  United  States  Army 
ior  60,000  dozen  army  leggins. 

(2)  That  on  information  and  belief  before  November  12,  1918, 
Rossenwasser  Bros.  (Inc.),  of  Long  Island,  N.  Y.,  entered  into  a 
-contract  with  the  Quartermaster  Department  of  the  United  States 
Army  for  a  quantity  of  leggins  in  excess  of  the  material  purchased 
from  claimant  by  Bossenwasser  Bros.  (Inc.). 

(3)  That  the  Wiley-Bickford-Sweet  Co.  on  August  10,  1918,  con- 
tracted with  A.  R.  McEachem,  E.  H.  Williamson,  and  J.  M.  Butler 
for  175,000  yards  of  olive  drab  army  duck,  at  $1.61f  per  yard,  to  be 
used  in  the  manufacture  of  said  army  leggins,  and  on  November  15, 
1917,  Rossenwasser  Bros.  (Inc.)  contracted  with  the  said  A.  R. 
McEachem,  E.  H.  Williamson,  and  J.  M.  Butler  for  375,000  yards  of 
fiber-dyed  olive  drab  army  duck,  at  $1.70  per  yard,  to  be  used  for 
^aid  leggins. 

(4)  That  the  said  E.  R.  McEachern,  E.  H.  Williamson,  and  J.  M. 
Butler  organized  the  Advance  Manufacturing  Co.,  a  corporation 
^'to  manufacture  the  said  army  duck."  That  the  claimant  purchased 
land,  erected  a  building,  installed  machinery,  purchased  supplies  and 
commenced  to  manufacture  said  duck  until  November  11,  1918,  when 
it  received  instructions  to  cease. 
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(5)  That  claimant  contracted  with  the  Mason  Machine  Works  of 
Taunton,  Mass.,  for  20  heavy  duck  looms,  to  be  delivered  in  Novem- 
ber, 1917,  and  that  the  Mason  Machine  Works  was  required  by  the 
Navy  Department  to  give  priority  to  certain  war  work,  and  there- 
fore failed  to  deliver  said  looms  to  claimant,  thus  hindering  claim- 
ant SO  that  it  only  delivered  155,000  yards  of  anny  duck  under  the 
contract  with  the  Wiley-Bickford-Sweet  Co.,  and  12.209  yards  of 
duck  to  Rossenwasser  Bros.  (Inc.). 

(6)  That  claimant  thereby  lost  all  its  profits  on  said  contracts,  and 
sustained  losses  on  yarns  and  supplies  purchased  to  fill  said  con- 
tracts amounting  to  $48,515.06. 

DECISION. 

1.  The  facts  presented  by  the  claimant  show  there  was  no  agree- 
ment between  the  claimant  or  its  assignors,  E.  R.  McEachem,  E,  H. 
Williamson,  and  J.  M.  Butler,  with  an  officer  or.  agent  acting  under 
the  authority  of  the  Secretary  of  War  or  the  President. 

2.  The  claim,  if  any,  should  be  made  through  the  prime  con- 
tractors named,  with  which  E.  R.  McEachem,  E.  H.  Williamson, 
and  J.  M.  Butler  contracted. 

Col.  Delafield,  Lieut.  Col.  Williams,  and  Lieut.  Col.  McKeeby 
concurring. 


Case  Ho.  552. 

In  re  CLADC  OF  8P&IHG  GABBEN  DISTITirTE. 

1.  COXPEKSATION,  XSASUBE  OF— COKTKACT,  WHAT  COKSTmrTES— IK- 
PLIBD  AGBEBxivT/  WHAT  COVSTITirTBB.— WHere  olaimant  at 
whoM  inttltutloii  a  Students'  Army  Tralninir  Corps  unit  has  been 
trained  is  direoted  by  authorized  offleers  to  retain  its  initruetori, 
certain  graduate  students  and  certain  facilities  in  contemplation  of  the 
establishment  of  a  winter  course  for  the  training  of  such  unit,  claimant 
was  under  the  duty  of  holding  in  statu  quo  such  instructors  and  facili- 
ties as  might  be  necessary  to  be  used  in  conducting  such  contemplated 
winter  course,  and  in  the  performance  of  this  duty  there  arose  upon 
the  retention  of  the  instruotors  and  facilities  needed  for  such  course 
an  implied  agreement  on  the  part  of  the  Goyernment  to  pay  for  such 
instructors  and  facilities  as  were  necessary  to  be  held  for  the  purpose 
stated,  and  such  obligation  extends  not  only  for  the  length  of  time  that 
they  were  held  at  the  request  of  the  Goyernment,  but  for  such  length 
of  time  as  claimant  had  necessarily  incurred  a  liability  for  these  in- 
structors and  facilities  prior  to  Hoyember  18,  1918. 

FINDINGS  OF  FACT. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 
The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  filed  by  the  Spring  Garden  Institute, 
Philadelphia,  Pa.,  asking  for  $1,947.50  compensation  for  expendi- 
tures made  upon  the  faith  of  an  alleged  oral  agreement  for  the  con- 
tinuance of  a  unit  of  the  Students'  Army  Training  Corps  at  that 
institution,  and  the  claim  is  for  the  following  items : 

William  Oland,  Instructor,  month  of  November,  1918 $125.00 

Wayne  Bishop,  instructor,  month  of  November,  1918 - 125.  00 

Max  Kramer,  Instructor,  month  of  November,  1918 125.00 

Marshall  Sneyd,  Instructor,  month  of  November,  1918 100. 00 

Henrj'  Schleter,  Instructor,  month  of  November,  1918 100. 00 

Robert  Wray,  instructor,  month  of  November,  1918 75. 00 

Max  Kramer,  repairing  apparatus  broken  by  Students'  Army  Training 

Corps  students,  services  from  December  1  to  15 62.  50 

Rental  of  Armory  for  month  of  December,  1918,  for  housing  of  Stud- 
ents' Army  Training  Corps 1.000.00 

Rental  of  garage  for  storing  Grovernment  trucks  for  November  and  De- 
cember, 1918 225. 00 

Total 1, 947.  50 

2.  It  appears  that  a  unit  of  the  Students'  Army  Training  Corps  for 
instruction  in  automobiles  and  electricity,  under  the  direction  of 
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procedure  which  will  be  followed  is  not  known,  it  is  likely  that  a 
committee  will  be  formed  which  will  have  the  supervision  and  ad- 
ministration of  final  settlements  at  all  Section  B  units.  This  com- 
mittee will  act  upon  the  findings  of  auditors,  who  will  go  over  the 
figures  presented  by  Contractors,  and  arrive  at  an  equitable  basis  of 
settlement. 

"In  the  case  of  the  Spring  Garden  Institute,  you  should  very 
properly  include  in  your  statement  such  rehabilitation  costs  as  wiU 
be  necessary  to  put  the  institution  back  in  the  same  physical  shape 
which  obtained  previous  to  your  preparation  for  the  training.  It 
is  my  idea  that  a  large  part  of  this  can  be  done  by  the  soldiere  now 
present  at  the  institution  at  a  minimum  cost." 

11.  On  the  1st  of  November,  1918,  in  contemplation  of  the  winter 
course,  and  no  available  men. being  left  for  the  purpose  of  guarding 
the  five  5-ton  trucks,  the  petitioner  committed  itself  for  the  rental 
of  a  garage  in  which  these  trucks  were  placed  and  they  were  kept 
there  during  the  months  of  November,  December,  and  January,  at  a 
rental  of  $75  per  month,  which  rent  has  been  paid  by  the  petitioner, 

12.  The  petitioner  dispensed  with  the  service  of  all  the  instruc- 
tors, set  out  in  the  itemized^  statement,  who  were  being  used  solely 
as  instructors  for  the  Students'  Army  Training  Corps  unit,  on  the 
last  day  of  November,  except  one  who  was  retained  until  the  loth 
of  December  to  repair  apparatus  broken  l)y  students  of  the  Students' 
Army  Training  Corps. 

DECISION. 

1.  The  conduct  and  statements  of  the  Government  officers  prior 
to  October  28,  1918,  clearly  placed  upon  the  petitioner  the  duty  of 
holding  in  status  quo  such  instructoi-s  and  facilities  as  might  be  neces- 
sary to  be  used  in  conducting  the  contemplated  winter  course.  As 
Capt.  Mulford  (Transcript,  p.  45)  said,  "  I  think  they  would  have 
been  severely  censured  by  us  if  they  had  disposed  of  their  instruc- 
tional staff  and  other  equipment."  In  the  performance  of  this 
plain  duty,  at  the  request  and  for  the  sole  benefit  of  the  Government 
(as  petitioner  was  engaged  in  this  work  solely  upon  a  cost  basis), 
there  arose,  upon  the  retention  of  the  instructors  and  facilities 
needed  for  the  winter  course,  an  implied  agreement  on  the  part  of 
the  Government  to  pay  for  such  instructors  and  facilities  as  were 
necessary  to  be  held  for  the  purpose  stated. 

2.  Not  only  does  the  obligation  rest  upon  the  Grovemment  to  pay 
for  these  instructors  and  facilities  for  the  length  of  time  that  they 
were  held  at  the  request  of  the  Government ;  that  is,  up  until  the  23d 
of  November,  but  for  such  length  of  time  as  the  petitioner  had  neces- 
sarily incurred  a  liability  for  these  instructors  and  facilities  prior 
to  November  12,  1918. 
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of  viouth^  I  shavld'  say^  although  I  do  not  recall  the  definite  con- 
versafi&f}8^  led  them  to  helieve  that  they  were  to  he  given  a,  winter 
contract,     Now^  I  am  perfectly  clear  on  that  in  my  mind.    I  have 

no  douht  whatever?'* 

» 

7.  On  the  6th  of  November,  1918,  Capt.  Mulford  visited  Spring 
Garden  Institute,  and  in  a  conA^ersation  with  Dr.  Lauterbach 
(Transcript,  p.  47)  told  him  in  substance: 

''  That  the  committee  on  education  and  special  training  had  not 
formulated  a  definite  policy  with  respect  to  continuance  or  discon- 
tinuance of  our  detachment,  but  that,  accordingly,  all  of  their  in- 
structors and  equipment  should  be  kept  in  status  quo  until  definite 
word  had  been  sent  out  bearing  upon  this  matter." 

8.  In  pursuance  of  these  representations  made  to  the  institution 
and  to  Capt.  Frazee  before  the  1st  of  November,  the  petitioner  re- 
tained the  instructors  whose  names  are  set  out  in  the  itemized  state- 
ment of  account,  and  also  i-etained  the  five  5-ton  trucks  which  had 
been  used  for  experimental  purposes,  and  also  maintained  the  28 
men  who  had  been  left  over  from  the  class  that  "  graduated  "  on  the 
28th  of  October. 

9.  The  28  men  above  mentioned  were  suffered  to  remain  in  the 
armory  building  which  had  been  used  as  a  housing  and  feeding  place 
for  the  class  of  268  men  previously  conducted.  The  armory  building 
was  an  essential  facility  necessary  to  be  retained  by  the  petitioner 
for  the  winter  course  which  was  to  be  conducted,  as  there  was  no 
other  suitable  or  available  place  for  housing  and  feeding  the  number 
of  men  contemplated  in  the  winter  course.  The  Spring  Garden 
Institute  held  the  armory  building  under  a  tenancy  from  month  to 
month,  which  tenancy  was  coupled  with  an  agreement  between  the 
landlord  and  the  tenant  that  the  tenant  would  give  30  days'  notice 
of  its  intention  to  quit  before  the  end  of  any  month. 

10.  On  November  22,  the  armistice  having  intervened,  the  Gov- 
ernment decided  to  abandon  all  schools,  and  Capt.  Mulford  wrote 
Dr.  Lauterbach,  president  of  the  Spring  Garden  Institute,  in  part  as 
follows  (Transcript  p.  70) : 

"  I  think  I  may  tell  you  for  the  first  thn/'.  that  a  defijiite  decision 
has  been  made  to  discontinue  at  the  earliest  possible  moment  all 
Section  B  units  of  the  Students'  Army  Training  Corps.  Obviously 
this  means  that  no  more  men  will  be  sent  to  your  institution  and  the 
present  quota,  together  with  oiBcers  and  all  quartermaster  supplies, 
and  other  property  of  the  War  Department  will  be  removed  in  the 
near  future. 

"  Such  men  as  you  have  employed  to  conduct  this  training  should 
manifestly  be  released  at  once,  if  you  have  no  need  for  them  in  con- 
nection with  your  school  work.  As  you  suggest  in  your  letter  your 
proper  procedure  is  to  classify  your  figures,  and  be  prepared  as 
soon  after  the  men  have  left  as  is  convenient  to  discuss  with  us  the 
matter  of  final  settlement  of  our  contract  relations.    While  the  exact 
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2.  A  copy  of  this  decision  also  will  be  furnished  to  the  committee 
on  education  and  special  training,  General  Staff,  for  its  information 
and  guidance. 

Col.  Delafield,  Col.  Fairbanks,  Col.  Bc^gs,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Lieut.  Col.  McKeeby,  Mr.  Hunt,  Mr.  McCand- 
less,  and  Mr.  Bryant  concurring. 


Case  No.  15(M3-506. 

In  re  CLAIM  OP  WATSON  LmdHOVS  6TJH  SIGHT  CO.  (Inc.). 

1.  ANTICIPATION  OP  CONT&ACT,  &EIHB1J&SEMENT  P0&  EZPENDITU&ES 
XABE  IN  —  CONT&ACT,  WHAT  CONSTITTrTES  —  XZPENDITtrBES 
XABE  IN  ANTICIPATION  OP  CONTBACT,  EEIXBintSEXXNT  P0&.^ 
Where  olaimant  at  the  time  it  requested  an  order  ii  expressly  informed 
by  the  oAoers  with  whom  it  negotiated  that  they  had  no  authority  to 
make  a  contract  with  claimant,  who  nevertheless,  in  anticipation  of 
future  orders  continued  production,  of  which  such  officers  had  notice, 
and  such  officers  from  time  to  time  subsequent  thereto  made  sugges- 
tions or  conducted  negotiations  as  to  modifications  of  the  dCTioe,  such 
suggestions  and  negotiations  must  be  considered  as  referring  only  to 
what  should  be  done  by  claimant  if  the  requisitions  for  further  orders 
of  such  articles  were  approved  and  claimant  was  a  successful  bidder, 
and  not  as  Imposing  any  liability  on  the  Ooyemment. 

8.  AGENT,  LACK  OP  AXTTHOEITT,  BPPECT  OP--CONTKACT,  CAN  NOT  BE 
nCPLIBD  P&OX  ACTS  OP  TJNAVTHOBIZXD  AGENT.— One  without 
authority  to  contract  can  not  by  his  acts  impose  contractual  liabilities 
on  the  Government. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  based  upon  an  alleged  agreement  en- 
tered into  between  October  18,  1918,  and  November  11,  1918,  be- 
tween the  claimant  Watson  Luminous  Gun  Sight  Co.  (Inc.)  and  the 
Ordnance  Department  of  the  United  States  Army,  whereby  claimant 
was  to  manufacture  55,000  luminous  sights  for  Browning  machine 
guns.    The  amount  claimed  is  $2,851.28,  and  made  up  as  follows : 

Unworked  direct  materials  (glass  tubes) ! $150.00 

Worked  direct  materials  (steel  stamping)  luminous  material,  harden- 
ing and  tempering-—- 2,442.06 

2, 592. 08 
10  per  cent  on  amount  expended 259. 20 

Total 2, 851. 28 

No  hearing  was  held,  counsel  for  the  claimant  having  read  the  evi- 
dence of  the  oiBcers  hereinafter  referred  to  and  stated  to  the  ex- 
aminer that  there  was  no  dispute  as  to  the  facts,  and  that  in  his 
opinion  no  hearing  was  necessary. 
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2.  On  October  18,  1918,  Charles  Dushkind,  vice  president  and 
counsel  of  claimant,  had  an  interview  with  Capt.  John  S.  Butler, 
of  the  Engineering  Bureau,  Ordnance  Department  (since  discharged) , 
in  which  he  stated  to  Capt.  Butler  that  his  company  had  about 
finished  all  the  stamping  work  under  a  contract  which  it  was  then 
executing  and  would  be  compelled  to  disband  its  force  unless  a 
further  order  was  received.  Capt.  Butler  stated  in  reply,  that  ad- 
ditional requirements  to  the  extent  of  55,000  sights  were  then  going 
through,  but  that  he  had  no  control  of  their  procurement,  and  that 
the  procurement  division  "  would  undoubtedly  send  out  for  bids  to 
various  companies,  his  included,  before  placing  orders."  On  the 
same  day  Dushkind  had  an  interview  with  Capt.  Eobert  A.  Lufbur- 
row,  of  the  procurement  division,  Ordnance  Department,  upon  the 
subject  of  these  56,000  sights,  in  which  Capt.  Luf burrow  stated  that 
he  was  powerless  to  act  until  the  receipt  of  a  requisition,  and  that  when 
this  was  received  he  was  under  strict  orders  to  get  competitive  bids. 
A  requisition  for  55,000  sights  for  Browning  heavy  machine  guns 
was  received  in  Capt  Lufburrow's  section  October  31,  1918,  after  ad- 
vices had  been  received  to  place  no  more  orders. 

3.  On  October  24  claimants  wrote  to  the  Engineering  Division, 
Ordnance  Department,  a  letter  containing  the  following  paragraph : 

"  We  are  all  through  with  the  stamping  work  on  all  the  Browning 
and  Vicker  orders,  but  we  are  keeping  our  presses  at  work  con- 
tinuing stamping  in  anticipation  of  further  orders,  which  I  trust  will 
soon  come." 

On  the  same  day  claimant  wrote  to  Capt.  Lufburrow  a  letter 
containing  the  following  paragraph: 

"  In  anticipation  of  the  order  that  I  am  sure  is  coming  we  are 
keeping  the  presses  working  and  we  would  appreciate  it  very  much 
if  you  would  kindly  favor  lis  with  such  order,  a  quotation  for  which 
will  be  submitted  upon  the  receipt  of  your  request  for  same." 

On  October  23,  1918,  claimant  wired  the  Engineering  Bureau,  as 
follows: 

"  After  making  numerous  tests  it  seems  that  twenty  thousandths 
steel  is  the  most  practicable  for  automatic  rifle  as  well  as  for  End- 
field  sights.  As  we  are  about  completing  dies  will  you  wire  au- 
thorizing us  to  use  twenty  thousandths  steel  with  reasonable  toler- 
ance considering  that  a  sheet  of  steel  twenty-two  thousandths  at 
the  end  will  probably  be  twenty  thousandths  in  the  center." 

On  October  24,  1918,  claimant  received  a  telegram  signed.  En- 
gineering Division,  one  three  eight  one  six  Army  Ordnance,  as 
follows : 

"  Reference  your  wire  October  two  three,  twenty-thousandths  steel 
will  be  satisfactory  for  Browning  automatic  rifle  and  Endfield  rear 
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sights;  Browning  machine  gun  sights  and  Browning  automatic  rifle 
and  Endfield  front  sights  should  be  of  twenty-five  thousandths  steel 
as  soon  as  this  obtainable.  Request  information  as  to  what  progress 
is  being  made  to  obtain  twenty-five  thousandths  steel." 

This  telegram  was  sent  by  Capt.  (then  Lieut.)  J.  S.  Butler  above 
referred  to.  On  October  27,  1918,  claimant  received  a  letter  dated 
October  25,  signed,  J.  S.  Hatcher,  lieutenant  colonel  Ordnance  De- 
partment, United  States  Army,  by  T.  W.  Little,  captain,  Ord- 
nance Department,  United  States  Army,  containing  the  following 
paragraph  : 

"  In  regard  to  the  rear  sight  for  the  Browning  machine  gun,  it  is 
desirable  that  a  protecting  shelf  three-sixteenths  of  an  inch  should 
be  incorporated  at  the  bottom  of  the  sight.  This  will  allow  more 
protection  to  the  horizontal  luminous  tubes." 

On  October  25,  1918,  claimant  received  a  telegram  bearing  that 
date  containing  the  following  sentence : 

"  If  this  can  be  done  without  serious  interference  with  production 
a  shelf  three-sixteenths  inch  higher  recommended  at  bottom  of  heavy 
Browning  rear  sight.'' 

Claimant  proceeded  to  change  its  dies  in  accordance  with  the 
suggestion  made  in  the  last-mentioned  telegram,  and  on  October  31, 
1918,  wrote  a  letter  to  the  Engineering  Division  containing  the  fol- 
lowing paragraph : 

"As  regards  the  shelf  on  the  rear  Browning  machine  sights,  we 
are  changing  our  dies  in  accordance  with  your  request.  There  will 
be  no  delay  in  production  because  while  the  dies  for  the  rear  sights 
are  being  changed  our  entire  force  will  be  working  on  the  front 
sights." 

On  November  1,  1918,  claimant  wrote  a  letter  to  the  production 
division.  Ordnance  Department,  office  of  ordnance  district  chief, 
1107  Broadway,  New  York  City,  which  contains  the  following 
paragraph : 

"  But  in  addition  to  that  we  have  20,000  front  sights  and  15,000 
rear  sights  waiting  only  for  the  luminous  material  to  be  assembled 
and  that  will  complete  our  third  contract  No.  P-15539-2618  Sa  and 
will  leave  vs  a  balance  of  about  5fl00  front  sights  on  accoimt  of  an 
anticipated  order  that  we  expect  to  receive  next  week." 

On  Noveniber  4,  1918,  claimant  received  a  telegram  signed,  Engi- 
neering Division,  14367,  Ordnance  Army,  reading  as  follows : 

"  Reference  change  for  luminous  rear  sights  for  heavy  Browning 
request  production  work  and  work  on  dies  for  an  addition  of  three- 
sixteenth-inch  shelf  at  bottom  be  held  up  until  sample  is  submitted 
and  discussed  witJi  this  office." 

which  telegram  was  sent  by  Capt.  J.  S.  Butler,  above  referred  tor 
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4.  Under  date  of  July  19,  1918,  Maj.  J.  S.  Hatcher,  Ordnance 
Department,  wrote  to  claimant  as  follows: 

"I  am  instructed  by  the  Chief  of  Ordnance  to  inform  you  that 
this  office  has  requested  that  an  experimental  order  be  placed  with 
your  firm  for  twenty-five  (25)  sets  of  luminous  sights  for  Browning 
machine  guns,  model  of  1917,  and  twenty-five  (25)  sets  of  luininous 
sights  for  the  Vickers  machine  gun,  ^  model  1915,  to  be  made  in  ac- 
cordance with  the  samples  submitted    *     *     *.' " 

Several  months  later  claimant  received  a  formal  contract  for  this 
order,  war  order  P--13700,  the  goods  having  "been  in  the  meantime 
completed  and  delivered. 

At  some  time  in  the  month  of  August,  1918,  Mr.  Dushkind  person- 
ally received  a  verbal  order  from  the  Engineering  Bureau  to  manu- 
facture 11  luminous  aiming  spots.  A  formal  contract,  No.  14318, 
was  received  by  claimant  October  26,  1918,  the  goods  having  been 
previously  delivered. 

On  October  11,  1918,  Lieut.  Col.  Hatcher,  Ordnance  Department, 
wrote  a  letter  to  claimant  that  an  experimental  order  was  being  for- 
warded it  for  1,500  sets  of  luminous  sights  for  United  States  rifle, 
model  1917  (modified  Enfield).  November  27,  1918,  claimant  r^ 
oeived  a  formal  contract  for  this  order,  war  order  P-17458,  the  goods 
in  the  meantime  had  been  practically  completed. 

DECISION. 

1.  There  was  no  contention  upon  the  facts  in  this  case  as  dis- 
closed by  the  record.  The  testimony  of  Gapts.  Butler  and  Lufbur- 
row  is  clear  to  the  effect  that  neither  of  them  assumed  to  make  a 
contract  or  agreement  or  any  kind  with  claimant  for  the  55,000 
sights,  or  to  give  it  any  assurance  that  such  a  contract  would  be 
made.  On  the  contrary,  both  of  these  officers  stated  positively  that 
no  contract  could  be  awarded  until  after  a  proper  requisition  has 
been  made  and  approved  and  competitive  bids  invited.  The  cor- 
respondence subsequent  to  October  18,  finding  in  respect  of  which 
had  been  made  specifically  and  at  some  length,  on  account  of  the  ap- 
parent reliance  placed  upon  it  by  claimant,  does  not  affect  the  situa- 
tion. Claimant  having  been  expressly  informed  by  both  Capt. 
Butler  and  Capt.  Lufburrow  that  neither  of  them  could  make  a 
contract  with  it,  the  subsequent  suggestions  or  negotiations  as  to 
modification  of  the  device  must  be  considered  as  referring  only  to 
what  should  be  done  by  claimant  if  the  requisitions  were  approved 
and  it  was  the  successful  bidder. 

2.  It  is  thought  further  that  this  case  is  controlled  by  the  authority 
of  in  re  claim  of  Standley  Skid  Chain  Co.  No.  16  B,  volume  1,  de- 
cisions of  the  Board  of  Contract  Adjustments,  62. 
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3.  It  is  therefore  the  opinion  of  this  Board  that  there  was  no 
agreement,  implied  or  otherwise,  between  the  claimant  and  any 
officer  or  agent  acting  under  the  authority,  direction,  or  instruction 
of  the  Secretary  of  War  within  the  meaning  of  the  act  of  Congress 
of  March  2,  1919,  commonly  known  as  the  Dent  Act,  whereby  the 
Government  was  obligated  to  reimburse  claimant  for  any  losses  it  may 
have  sustained  by  reason  of  the  facts  found.  For  the  reasons  stated, 
therefore,  the  relief  sought  herein  is  denied. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Bryant  concurring. 


Cases  Nos.  439  and  445. 

In  re  MATTEE  07  THE  LOUISVILLE  PLAHIHO  KILL  GO. 

1.  AGENT,  WANT   OF  AUTHORITY,  EFFECT  ON   CONTEACT,   AUTHOEITT, 

WANT  OF  ON  PAET  OF  AGENT,  EFFECT.— Claimant  is  entitled  to  no 
relief  where  it  appears  that  its  expenditures  were  made  or  obligations 
incurred  on  the  direction  of  an  agent,  who  had  no  authority,  express  or 
implied,  to  enter  into  a  contract  with  claimant,  and  that  claimant  knew 
that  he  was  without  authority. 

2.  ANTICIPATION  OF  CONTEACT,  EEIMBUESEMENT  FOE  EXPENDITUEES 

MADE  IN  ^  CONTEACT,  WHAT  CONSTITUTES  —  EXPENDITUEES 
MADE  IN  ANTICIPATION  OF  CONTEACT,  EEIKBUESEMENT  FOE.— 
Words  used  by  an  officer  having  authority  to  contract  which,  when 
interpreted  in  the  light  of  the  surrounding  circumstances,  constitute 
nothing  more  than  an  expression  on  the  part  of  the  writer,  that  in  his 
opinion  a  requisition  would  issue  some  time  in  the  future  do  not  form 
a  basis  for  allowance  to  claimant  for  expenditures  made  in  anticipation 
of  such  future  requisition. 
8.  CONTEACT,  WHAT  CONSTITUTES— PATEIOTIC  DESIEE,  EFFECT  OF  AS 
ENTITLING  CLAIMANT  TO  EEUEF.— A  patriotic  desire  to  further  the 
winning  of  the  war  does  not  enable  this  Board  to  award  to  a  claimant 
any  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

1.  This  is  a  class  B  claim  filed  by  the  claimant  with  this  Board 
January  10, 1919.  The  statement  of  claim  avers  that  on  July  2, 1918, 
K.  V.  Board,  chairman  of  the  wagon  and  vehicle  committee,  an  agent 
acting  under  the  authority  of  the  Secretary  of  War,  entered  into  an 
agreement  with  the  claimant  for  the  delivery  of  5,680  "  Spreader 
sticks"  (implements  used  in  connection  with  escort  wagons).  It 
is  further  averred  that  the  claimant  performed  the  agreement  on 
its  part,  but  that  the  United  States  has  failed  and  omitted  to  accept 
delivery  or  to  pay  the  sum  of  $1,817.60,  which  was  the  agreed  price, 
at  32  Cents  each,  of  the  sticks  minus  a  credit  of  $113.60  salvage  on  the 
undelivered  articles. 

FINDINGS  OF  FACTS. 

1.  Army  vehicles  were  among  the  materiel  necessary  for  the  prose- 
cution of  the  war  and  lacking  on  April  5^  1917.  The  Quartermaster 
General,  in  May,  1917,  organized  a  wagon  and  vehicle  committee  to 
search  for  sources  of  supply  thereof  and  to  make  recommendations 
for  contracts  therefor.  In  July,  1917,  this  committee  became  the 
wagon  and  vehicle  committee  of  the  Council  of  National  Defense.  In 
October,  1917,  the  chairman  of  the  committee  was  appointed  head  of 
the  wagon  and  vehicle  section  of  the  War  Industries  Board  a|id  the 
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committee  was  dissolved.  Shortly  after  this  time,  however,  the  com- 
mittee was  reorganized  as  an  advisory  committee  to  Col.  W.  S.  Wood, 
depot  quartermaster,  Jeffersonville,  Ind.,  who  was  in  charge  of  the 
procurement  of  horse-drawn  vehicles. 

2.  The  functions  of  this  conojnittee  were  at  all  times  advisory. 
The  responsible  officers  of  the  Army  made  estimates  of  the  require- 
ments for  tliis  materiel  and  requested  the  committee  to  canvass  the 
industry,  ascertain  who  was  able  and  willing  to  furnish  the  desired 
articles,  and  make  recommendations  accordingly  for  awards  by  the 
depot  quartermaster.  These  recommendations,  in  the  usual  case, 
were  accepted  by  the  depot  quartermaster,  but  there  is  no  evidence 
in  this  record  that  the  committee  was  ever  directed,  authorized,  or 
instructed  either  expressly  or  by  implication  by  anyone  acting  under 
the  authority  of  the  Secretary  of  War  or  the  President  to  enter  into 
any  contract. 

3.  In  June,  1918,  Mr.  R.  V.  Board,  president  of  the  Kentucky 
Wagon  Manufacturing  Co.,  at  that  time  chairman  of  the  wagon  and 
vehicle  committee,  was  furnished  with  an  estimate  of  the  require- 
ments for  escort  wagons  and  parts,  and  a  copy  of  the  specifications 
therefor  designated  J.  118.  These  specifications  he  distributed  to 
the  persons  engaged  in  the  industry  and  shortly  thereafter  proceeded 
to  canvass  their  capacity  for  production.  Mr.  Board's  office  was  in 
Louisville,  Ky.  Late  in  June,  1918,  Lieut.  Wilmot,  a  subordinate  of 
the  officer  in  charge  of  the  vehicle  and  harness  branch  of  the  pro- 
curement section,  Quartermaster  Corps,  conferred  with  Mr.  Board 
with  reference  to  spreader  sticks.  It  appears  from  the  record  that 
Lieut.  Wilmot  said  to  Mr.  Board: 

"  We  need  them  very  badly,  and  I  hope  vou  can  find  somebody  to 
manufacture  these  and  get  them  to  us  in  thirty  days  as  we  have  re- 
quests from  overseas  demanding  these  for  immediate  delivery." 

"  These  "  refers  to  5,080  spreader  sticks,  whicli  number  of  spreader 
sticks  was  among  the  items  s(^t  out  in  the  estimate  furnished  Mr. 
Board.  On  July  2,  two  or  three  days  after  this  conversation,  Mr. 
Board  asked  Mr.  Olaf  Anderson,  president  of  the  Louisville  Planing 
Mill  Co.,  the  claimant  herein,  whether  his  company  could  furnish 
5,680  spreader  sticks  within  30  days.  Mr.  Anderscm  replied  that 
he  could  make  the  delivery  required,  and  Mr.  Board  then  said  that 
his  conjmittee  would  recommend  that  the  order  be  given  Anderson's 
company.  Mr.  Board  told  Anderson  that  the  order  was  urgent,  and 
assured  him  that  he  would  be  safe  in  going  ahead  with  production. 
It  appears  from  the  record  that  work  on  these  articles  had  to  be 
begun  promptly  if  delivery  was  to  be  made  within  the  time  speci- 
fied. The  record  also  shows  that  when  this  committee  recommended 
that  an  order  be  given  a  particular  person  for  a  specified  article  the 
depot  quartermaster  in  the  usiuil  case  followed  the  recommendation 
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and  entered  into  an  agreement  according  to  the  recommendation. 
It  also  appears  from  the  record  that  the  practice  was,  when  any 
person  in  this  industry  was  notified  by  the  committee  that  it  had 
recommended  that  an  order  be  given  him,  to  put  himself  in  readi- 
ness to  produce  the  articles  specified  in  advance  of  notice  from  the 
depot  quartermaster  that  a  contract  would  be  entered  into.  It  was 
also  the  practice  when  the  person  recommended  had  reached  a  certain 
stage  in  preparation  to  telegraph  the  depot  quartermaster  for  the 
order  number. 

4.  Mr.  Board's  recommendation  to  the  depot  quartermaster  on  the 
spreader  sticks  did  not  express  a  price,  but  the  price  may  be  taken 
as  having  been  fixed  by  the  War  Industries  Board. 

5.  On  July  13  the  following  telegrams  were  sent  and  received,  as 
appears  by  their  contents: 

Louisville,  Kentucky,  July  ISth^  1918, 
Vehicle  &  Harness  Division, 

IISO  Webster  Bvilding^  Chicago^  lU. 

We  now  have  lumber  and  production  started  on  order  given  us 
by  wagon  &  vehicle  committee  for  fourteen  hundred  beds.  Complete 
one  thousand  bottoms,  five  thousand  six  hundred  eighty  spreader 
sticks.    Please  wire  order  number  immediately. 

Louisville  Planinq  Mill  Co. 

Chicago,  III:,  July  ISthj  1918. 
Louisville  Planing  Mill  Co., 

Louisville,  Kentucky, 

Your  wire  13th,  can  not  issue  order  as  requested.  Wagon  com- 
mittee recommendation  held  up  because  of  cancellation  of  requisition. 
You  should  not  start  production  without  order  from  this  office.  Let- 
ter to  follow. 

(Signed)  Wood, 

Vehicle  cmi  Harness  Committee. 

Per  Lea.  * 

6.  The  letter  referred  to  in  the  above  telegram  was  as  follows: 

July  13th,  1918. 

From :  Vehicle  &  Harness  Division,  Q.  M.  C,  1130  Webster  Building, 

Chicago,  111. 
To :  Louisville  Planing  Mill  Co.,  Louisville,  Ky. 
Subject:  Escort  Wagon  Parts. 

Gentlemen  :  We  acknowledge  receipt  of  your  telegram  of  July  18th 
as  follows: 

"  We  now  have  lumber  and  production  started  on  order  given  ua 
by  wagon  and  vehicle  committee  for  fourteen  hundred  beds  com- 
plete, one  thousand  bottoms,  five  thousand  six  hundred  eighty 
spreader  sticks.    Please  wire  order  number  immediately." 

We  can  not  understand  why  you  have  started  production  on  these 
items  as  you  have  not  received  an  order  from  tnis  office,  which,  as 
you  know,  issues  all  orders  of  this  kind.  The  wagon  and  vehicle 
committee  has  acted  in  an  advisory  capacity  in  placing  a  considerable 
amount  of  business,  but  their  recommendations  have  always  been 
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confirmed  by  this  office.  It  happens  that  in  this  instance,  the  requisi- 
tion on  which  the  committee^s  recommendations  were  based  has 
been  cancelled. 

The  committee  assured  us  that  they  had  not  advised  any  concern 
of  awards  which  they  had  recommended.  Even  had  they  done  so 
you  should  first  receive  confirmation  from  this  office  before  starting 
work. 

We  may  be  able  to  give  you  an  order  for  a  portion  of  the  items 
you  have  enumerated,  but  aside  from  the  spreader  sticks  we  can 
make  no  definite  promises  at  the  present  time. 
Kindly  advise  the  exact  situation  at  your  plant. 
Eespectfully, 

R.  E.  Wood, 
Acting  Quartermaster  General* 
By  R.  W.  Lea, 
Lt.  Colonel^  Q.  M.  C.  No. 

7.  Claimant  relies,  in  part,  upon  the  last  paragraph  of  the  letter 
of  July  13  as  a  representation  amounting  to  an  agreement  on  the 
part  of  a  responsible  officer  of  the  Government  that  it  would  re- 
ceive an  order  for  spreader  sticks.  This  Board  is  unable  to  find 
that  the  expression  used  justifies  such  a  position.  The  words  used, 
when  interpreted  in  the  light  of  the  surrounding  circumstances,  con- 
situte  nothing  more  than  an  expression  on  the  part  of  the  writer  that 
in  his  opinion  the  requisition  for  spreader  sticks  would  issue  some 
time  in  the  future. 

8.  It  appears  that  the  claimant  estimated  the  situation  at  the  time 
that  the  Board  advised  it  that  it  had  been  recommended  for  a  contract 
and  determined  to  take  the  risk  of  proceeding.  In  response  to  its 
telegraphic  request  for  further  assurances  on  July  18  it  was  ad- 
vised that  the  requisition  in  question  had  been  canceled  and  that 
it  should  not  start  production  without  an  order  from  the  depot 
quartermaster.  In  view  of  this  warning  and  its  description  of  the 
situation,  it  would  appear  that  the  last  paragraph  of  the  letter  of  the 
ISth  can  not  be  construed  as  constituting  a  definite  promise  of  an 
order  in  the  future.  It  appears  from  the  record  that  the  claimant 
on  receiving  the  said  telegram  and  letter  again  estimated  the  situa- 
tion and  determining  to  take  the  risk,  proceeded  to  finish  the 
spreader  sticks.  No  order  for  spreader  sticks  was  received.  The 
result  is  the  company  has  suffered  a  loss  for  which  it  asks  compensa- 
tion by  the  Government.  This  Board  finds  that  in  proceeding  as  it 
did,  the  company  was  in  part  actuated  by  patriotic  considerations. 
The  desire  to  further  the  winning  of  the  war  was  a  factor  in  the 
claimant's  determination  to  proceed  with  production.  This  fact, 
however,  does  not  enable  this  Board  to  award  any  relief.  This 
Board  is  unable  to  find  that  there  was  in  this  case  any  agreement, 
express  or  implied,  entered  into  by  any  officer  or  agent  acting  under 
the  authority,  direction,  or  instruction  of  the  Secretary  of  War,  or 
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that  of  the  President.  Attention  is  called  to  the  memorandum  of 
July  1,  I9I85  from  Mr.  Board  to  Col.  Lea,  who  was  Col.  Wood's 
subordinate,  which  was  as  follows : 

"  SPREADER  STICKS. 

"  You  will  note  in  our  recommendation  of  June  29th,  we  recom- 
mended that  the  Louisville  Planing  Mill  Co.  be  given  an  order  for 
13,360  spreader  sticks.  Our  reason  for  doing  this  is  that  this  firm 
has  the  hickory  lumber  on  hand  dry  to  make  5,680  for  immediate 
delivery — that  is,  inside  of  30  to  40  days,  and  can  make  the  balance 
of  7,680  provided  they  can  make  them  If"  thick,  when  the  speci- 
fications, as  we  understand  it,  calls  for  1^"  thick.  This  would  be 
T^"  shy  on  each  side.  Oui;  reason  for  bringing  this  to  your  at- 
tention is  that  Lieut.  Wilmot  stated  that  you  were  in  a  hurry  for 
spreader  sticks,  and  we  were  unable  to  find  any  firm  having  dry 
hickory  on  hand  which  these  sticks  could  be  made  out  of  immedi- 
ately, and  we  do  not  believe  -^  of  an  inch  on  either  side  would 
make  any  material  difference,  as  the  writer  has  one  of  the  sticks  be- 
fore him  and  has  looked  it  over  carefully. 

"  We  are  therefore  submitting  it  to  you  for  your  consideration, 
and  if  you  do  hot  want  to  give  the  Planing  Mill  Co.  an  order  for 
more  than  5,680  this  will  tS  satisfactory,  and  if  you  wish  to  pass 
the  balance  of  the  order  on  through  to  them  with  this  understanding, 
they  will  accept  it,  and  get  them  out  inside  of  45  to  50  days  at  the 
latest. 

"  We  might  say.  Colonel,  that  the  price  we  recommend  to  you  we 
find  to  be  low,  as  the  length  we  figured  on  is  the  shorter  one,  same 
as  was  made  by  the  Kentucky  Wagon  Mfg.  Co.  some  time  ago,  which 
was  IJ  X  38",  and  that  it  is  5"  shorter  than  the  longer  stick,  which 
is  43"  over  all. 

"  Kindly  advise  Mr.  Anderson  of  the  Ix)uisville  Planing  Mill  Co. 
or  the  writer  at  once,  so  he  can  proceed  to  push  them  through,  if  this 
is  satisfactory  to  you. 
"  Yours  truly, 

"Wagon  and  Vehicle  Committee, 
"By ,  ChaivTruhn?^ 

This  document  tends  to  show  that  Lieut.  Wilmot  had  not  author- 
ized Board  to  enter  into  an  agreement  for  the  purchase  of  these 
sticks.  It  refers  to  Wilmot's  call,  but  contains  no  statement  that 
Wilmot  authorized  anything  of  the  kind. 

DECISION. 

1.  From  the  entire  record  it  appears  that  Mr.  Board  had  no  au- 
thority, express  or  implied,  to  enter  into  a  contract  with  the 
claimant;  that  the  claimant  knew  that  he  was  without  authority; 
and  that  its  conduct  in  proceeding  without  a  contract  was  the  as- 
sumption of  a  business  risk. 

Col.  Delafield,  Col.  Fairbanks,  Col.  Boggs,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Lieut.  Col,  Williams,  Lieut.  Col.  McKeeby,  Mr. 
McCandless,  and  Mr.  Bryant  concurring. 


Case  No.  407. 

In  re  CLAZX  OF  JOfilAH  TIGE  EHODIBBBnrO  A  SUBYETHrO  GOBPOEATIOV. 

1.  IH70EXAL  COVTEACTS  70UHD  TO  HAVE  SEEK  SHTEEED  INTO.— Aa 
offer  followed  by  performance  by  the  other  party  held  to  be  an  aspree- 
'  ment. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board* 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  by  Josiah  Tice  Engineering  & 
Surveying  Corporation,  51  Patterson  Street,  New  Brunswick,  N.  J., 
for  $4,689.34  for  services  rendered  upon  an  informal  agreement  with 
an  agent  of  the  Secretary  of  War. 

2.  In  July,  1917,  Maj.  Gen.  William  Crozier,  Chief  of  Ordnance, 
appointed  Mr.  Louis  Nixon  an  agent  of  the  Government  ond  di- 
rected him  to  purchase  certain  lands  in  the  vicinity  of  Raritan,  N.  J., 
for  the  Government  and  to  cause  the  necessary  surveys,  searches,  and 
titles  in  connection  therewith  to  be  made.  Accordingly,  Mr.  Nixon 
engaged  the  claimant  tg  make  surveys  and  maps  and  advanced 
moneys  to  the  claimants  in  payment  of  its  charges  on  account  thereof 
to  January  15,  1918,  on  a  basis  of  cost  plus  10  per  cent  on  all  moneys 
expended  by  the  claimant.  On  that  date  Mr.  Nixon  notified  claim- 
ant that  he  would  no  longer  be  responsible  or  pay  for  any  services 
rendered  to  the  Government. 

3.  Mr.  Joseph  P.  Day  succeeded  Mr.  Nixon  as  agent  of  the  Govern- 
ment and  recommended  that  the  claimant  be  authorized  to  continue 
with  the  survey  and  to  furnish  certain  topographical  maps  to  Mr.  Day, 
but  it  was  decided  to  have  this  work  continued  by  Maj.  C.  K.  Conard, 
Ordnance  Department. 

4.  Under  date  of  March  2,  1918,  Brig.  Gen.  Odus  C.  Horney, 
Ordnance  Department,  wrote  to  the  officer  in  charge  of  cantonment 
construction  in  part  as  follows: 

"  Such  data  as  the  Tice  Engineering  and  Sui'veying  Corporation 
has  acquired  while  engaged  in  the  work  for  and  on  behalf  of  the 
United  States,  and  which  is  still  in  its  possession,  should  be  turned 
over  to  Major  Conrad.    Until  the  agent  for  the  United  States  makes 
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• 

a  complete  report  to  this  office  it  will  be  impossible  to  take  any 
steps  to  decide  what  constitutes  fair  and  reasonable  compensation 
for  the  services  rendered  by  said  corporation, 

V  »  V  *  *  «  * 

"  Such  historical  data  as  may  be  in  the  possession  of  said  corpora- 
tion and  as  is  necessary  to  enable  Major  Uonrad  to  complete  the  sur- 
vey can  be  obtained  by  Major  Conrad  from  said  corporation  upon 
an  agreement  being  made  hy  Jmri  as  to  the  a^m^ount  to  he  paid 
therefor.^^ 

5.  Maj.  C.  K.  Conrad,  Ordnance  Department,  in  a  letter  to  this 
Board,  dated  July  1,  1919,  stated  that  on  or  about  March  2^  1918, 
the  control  of  the  property  surveys  of  this  land  was  turned  over  to 
him  and  further : 

ti*  *  *  1  advised  him  (a  representative  of  the  claimant)  to 
keep  on  with  his  work,  as  it  seemed  out  of  the  question  that  the 
Ordnance  Department  would  allow  the  matter  to  drop  simply 
because  Mr.  Nixon  was  no  longer  connected  with  the  acquisition  of 
the  land.  At  the  same  time,  Mr.  McCann  (of  the  claimant  com- 
pany) was  thoroughly  advised  that  I  had  no  control  over  the 
matter. 

^^There  is  no  qaegtion  in  the  mind  of  the  writer  hut  that  the 
Josiah  Tice  Eng%neering  <&  Surveying  Corporation  proceeded  with 
the  surveys  in  good  faith  a/nd  that^  having  been  engcuged  as  an  engi- 
neering firm  to  perform  a  piece  of  work^  they  carried  it  out  on  their 
part  to  tJie  best  of  their  ability  x^ 

and  in  his  affidavit  dated  July  3,  1919,  Maj.  Conrad  also  stated: 

"  That  it  was  the  desire  of  the  Ordnance  Department  to  control  the 
requisition  of  the  properties  embraced  in  the  limits  of  Baritan 
Arsenal,  and  that  the  necessary  surveys  to  determine  the  boundaries 
should  be  continued  under  the  control  of  Ihe  Ordnance  Department 
and  its  agents. 

"Further,  that  conferences  were  held  with  the  officers  of  the 
Josiah  Tice  Engineering  and  Surveying  Corporation,  and  from 
time  to  time  tracings  were  secured  showing  the  progress  to  date  in 
the  work  of  establishing  boundary  lines,  which  tracings  were  neces- 
sary in  order  that  the  construction  work  might  be  planned  accord- 
ingly by  the  construction  division  of  the  Army. 

"  That  on  or  about  February  6th,  1918,  the  president  of  the  Josiaji 
Tice  Engineering  &  Surveying  Corporation  advised  that  Mr.  Nixon 
would  no  longer  be  responsible  for  the  expenses  incurred  by  the  said 
corporation  in  the  matter  of  surveys. 

"  That  the  deponent  advised  the  president  of  the  said  corporation 
to  continue  with  the  surveys  as  tJie  information  was  absolutely  neces- 
sary  to  the  Ordnance  Department^  but  at  the  same  time  advising  him 
that  the  deponent  had  no  authority  over  the  said  surveys.    The  de- 

Eonent  has  no  recollection,  or  record,  of  having  advised  the  claimant 
ow  to  render  bills. 

"  The  deponent  further  states  that  having  no  authority  over  the 
work  embraced  in  the  surveys  he  did  not  advise  the  said  corporation 
to  render  bills  to  the  United  States  Government 
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"  That  he  did  not  receive  authority  to  control  the  boundary  surveys 
until  on  or  about  March  11th,  1918. 

^^That  on  the  receipt  of  such  authority  he  wrote  on  March  11, 1918, 
to  the  Tice  Engineering  Corporation  advising  that  he  had  been  in- 
structed to  take  over  the  completion  of  the  property  surveys  on  the 
Raritan  Biver  Ordnance  Depot. 

*  *  *  *  «  •  « 

"  The  deponent  fvrther  states  that  the  closing  of  the  v>ork  by  the 
said  corporation  at  the  time  Mr.  Nixon  ceased  to  be  an  agent  of  the 
Government  in  acqyiring  property  for  the  Raritan  Arsenal  would 
have  worked  a  hardship.  That  in  so  far  as  fie  knows  the  Ordna/ace 
Department  did  not  contemplate  the  dosing  of  the  surveys  by  the  said 
corporation  as  evidenced  by  a  letter  dated  March  8rd,  1918,  from  the 
Ordnance  office,  supply  division,  to  the  officer  in  charge  of  canton- 
ment construction,    *    *    *." . 

DECISION. 

1.  Mr.  Louis  Nixon,  as  an  agent  of  the  Government  and  with 
authority  so  to  do,  entered  into  a  contract  with  the  claimant  for 
certain  services  to  be  rendered  to  the  Government.  Under  this  con- 
tract the  Government  agreed  to  pay  the  claimant  all  of  its  costs  and 
a  profit  of  10  per  cent  thereon. 

2.  The  parties  to  the  contract  were  the  claimant  and  the  Govern- 
ment and  the  fact  that  Mr.  Nixon  voluntarily  advanced  moneys  to 
pay  the  claimant's  charges  to  January  15,  1918,  was  an  administra- 
tive expedient  adopted  for  the  convenience  of  the  claimant.  Mr. 
Nixon's  unwillingness  to  continue  so  to  do  beyond  that  date  and  his 
notification  to  the  claimant  that  he  would  discontinue  to  advance 
moneys,  did  not  in  any  way  modify  the  existing  contract  between  the 
claimant  and  the  Government. 

3.  It  is  not  necessary  to  determine  whether  or  not  Maj.  Conrad's 
action  in  urging  the  claimant  to  continue  its  work  was  in  fact  an 
attempt  to  make  a  new  contract,  for  the  contract  made  through 
Mr.  Nixon  had  not  been  terminated  or  canceled  and  continued  in  full 
force  and  eflfect  until  March  11,  1918,  when  it  was  formally  termi- 
nated and  canceled  by  letter. 

4.  The  claimant  is  therefore  entitled  to  be  paid  its  proper  costs 
expended  in  the  performance  of  such  a  contract  found  herein  to  have 
been  made  between  the  claimant  and  the  Government,  together  with 
profit  of  10  per  cent  of  such  costs. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Ordnance  Department, 
for  recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  found  herein  to  have  been  made  by 
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the  Government  with  this  claimant  should  be  adjusted,  paid,  and 
discharged,  and  for  further  procedure  in  the  manner  provided  in 
subdivision  c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage, 
and  Traffic  Division,  General  Staff,  revised  March  26,  1919. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Williams,  Lieut.  Col. 
McKeeby,  Mr.  Eaton,  Mr.  Patterson,  Mr.  Bayne,  and  Mr.  Bryant 
concurring. 


Case  No.  17. 

In  re  CLAIM  OF  THE  CAVTOH  SHEET  STEEL  CO.,  EEPBESBHTSD  BT  THE 

HTDEAITLIC  PEESSEB  STEEL  GO. 

1.  CONSTEirCTION^''  EEVISION  OF  THE  FEDEEAL  TEADE  COHMISSION  "^ 
WHAT  GONSTITITTES. — Where  a  contract  contained  the  provision  "  the 
above  prices  are  subject  to  revision  by  the  Federal  Trade  Commission 
or  .other  Oovemment  body"  and  where  the  contractor  purchased  raw 
material  for  manufacture  of  product  at  certain  prices  before  a  reduced 
price  was  fixed  by  the  War  Industries  Board  and  completed  delivery  of 
the  finished  product  after  which  a  lower  price  was  fixed  for  the  finished 
product  by  the  War  Industries  Board,  based  on  the  lower  price  fixed  on 
raw  material,  in  such  case  the  change  in  the  price  of  the  finished  product 
taken  under  the  contract  from  the  price  fixed  in  the  contract  to  the 
amount  later  fixed  by  the  War  Industries  Board  is  not  a  revision  within 
the  meaning  of  the  phrase  above  set  out 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  theioUowing  to  be  the  facts: 

1.  This  case  comes  up  on  a  petition  for  rehearing  filed  by  the  claim- 
ant subsequent  to  the  decision  of  this  Board  (I,  those  Decisions,  p. 
64)  on  an  appeal  from  the  decision  of  the  oflScer  in  charge  of  the 
general  engineering  depot,  .Corps  of  Engineers,  United  States  Army, 
under  which  the  claimant  was  I'equired  to  refund  to  the  Government 
$24,969.30.    It  is  convenient  to  restate  the  facts. 

2.  Under  date  of  September  21,-  1917,  Brig.  Gen.  W.  H.  Rose, 
Corps  of  Engineers,  in  charge  of  the  general  engineering  depot, 
issued  formal  procurement  order  No.  7563  to  the  claimant  for  the 
manufacture  of  500  tons  of  corrugated  galvanized  steel  sheets,  2i-inch 
corrugations,  27^  inches  wide  by  120  inches  long.  The  procurement 
order  fixed  the  price  as  $8.30  per  hundred  pounds,  but  stipulated 
"  The  above  prices  are  subject  to  revision  by  the  Federal  Trade  Com- 
rmssion  or  other  Government  bodyP 

3.  It  does  not  appear  that  the  claimant  protested  against  the  re- 
vision clause  being  inserted  in  the  order  as  did  the  claimant  in  the 
Apollo  Steel  Co.,  Case  No.  362  (I,  those  Decisions,  p.  — ),  but  went 
into  the  market  and  purchased,  at  a  price  alleged  to  have  been  $91  a 
ton,  the  steel  bars  required  for  the  manufacture  of  galvanized-steel 
sheets  under  this  procurement  order. 

710 


720  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

4.  On  October  11,  1917,  the  War  Industries  Board,  Council  of 
National  Defenses,  issued  a  statement  that  the  President  had  ap- 
proved the  price  of  $51  per  gross  ton,  effective  immediately,  for  steel 
bars  such  as  were  required  for  the  performance  of  the  present  order, 
and  added :  "  The  prices  enumerated  have  been  fixed  by  the  Presi- 
dent on  the  a&mrcmces  of  those  representing  the  steel  industry  thai 
those  prices  equitably  adjust  the  relation  of  the  steel  interests  to 

each  other^  and  will  assist  them  in  fulfilling  their  obligations  to  give 
the  country  100  per  cent  production  at  not  to  exceed  the  prices 
heretofore  announced." 

5.  Delivery  of  the  corrugated  iron  under  the  present  order  was 
completed  on  November  5,  1917.  In  due  course  payment  in  full  for 
this  material  at  $8.30  per  hundred  pounds  was  made  by  the  Govern- 
ment. 

6.  Under  date  of  November  6, 1917,  the  Official  Bulletin  published 
the  following  : 

"  The  President  has  approved  an  agreement  made  by  the  War  In- 
dustries Board  with  the  principal  steel  industries  of  the  United 
States,  fixing  maximum  prices,  subject  to  revision  January  1,  1918, 
on  certain  steel  articles  as  follows : 

*  *  *  •  *  *  « 

"  No.  28,  galvanized  sheets,  $6.25." 

On  page  10  of  the  record  in  the  present  case  it  is  shown  that  the 
fixed  price  of  $6.25  per  hundred  pounds  for  No.  28  galvanized  sheets 
was  a  base  price,  which,  when  applied  to  galvanized  sheets  of  the 
specifications  given  in  the  present  order,  was  subject  to  an  adjust- 
ment which  set  the  price  for  this  material  at  $5.86  per  hundred 
pounds. 

7.  Under  date  of  November  27,  1917,  the  following  letter  was  sent 
to  the  claimant: 

"Referring  to  Government  order  7563,  requisition  5012,  dated 
September  21,  1917,  ♦  ♦  ♦  which  were  placed  at  a  price  of 
$8.30  per  100  lbs. 

"This  price  was  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  body,  a  notification  of  which  appeared 
on  your  order ;  therefore,  it  is  requested  that  you  arrange  to  bill  this 
material  at  the  present  fixed  Government  price  of  $5.85  per  100  lbs. 
net,  f.  o.  b.  your  factory,  freight  to  be  equalized  with  Pittsburgh 
district." 

and  accordingly  the  claimant  repaid  to  the  Government  the  amount 
of  its  present  claim. 

DECISION. 

1.  The  question  presented  in  this  case  involves,  as  did  the  facte  in 
the  case  of  the  Apollo  Steel  Co.,  supra^  and  the  case  of  the  Newport 
Boiling  Mills  Co.  No.  497  (I,  these  Decision,  p.  — ),  the  interpreta- 
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tion  of  the  provision  of  the  pi-ocurement  order  placed  with  the 
claimant:  "The  above  prices  are  subject  to  revision  by  the  Federal 
Trade  Commission  or  other  Government  body." 

2,  The  only  essential  diflference  in  the  facts  of  the  three  cases  is 
that  in  the  Apollo  case  the  claimant,  in  accepting  the  procure- 
ment order  protested  against  the  insertion  of  the  clause  providing 
for  a  revision  of  the  price,  whereas  in  the  case  of  the  Newport 
Rolling  Mills  (I,  these  Decision,  p.  — )  and  in  the  present  case  the 
claimants  did  not  so  protest.  The  present  claimant,  however,  pro- 
tested against  making  a  refund  to  the  Government  of  money  paid  to 
it  for  the  material  delivered  at  $8.30  per  hundred  pounds.  The 
equities  in  this  case  are  identical  with  those  in  the  Apollo  and  the 
Newport  cases,  and  it  is  not  considered  that  the  failure  to  protest  is 
a  fatal  defect. 

8.  If  in  placing  the  order  the  Government  had  intended  to  pay 
a  price  subsequently  to  he  foDed  for  this  material  by  the  Federal 
Trade  Commission  or  other  organization  of  the  Government,  and  it 
was  generally  known  at  the  time  that  a  study  of  the  cost  of  steel 
products  was  being  made  for  the  purpose  of  advising  the  President 
as  to  a  fair  and  just  price  for  the  Government  to  pay  for  such 
material,  a  provision  would  have  been  inserted  in  the  procurement 
order  to  the  effect  that  "  this  price  is  subject  to  increase  or  decrease 
to  conform  with  a  price  later  to  be  peed  for  this  material." 

4«  The  language  chosen  by  the  Government  ^'  The  above  prices  are 
subject  to  revision  by  the  Federal  Trade  Commission  or  other  Gov- 
ernment body"  clearly  contemplates  an  equitable  adjustment  or 
revision;  a  revision  which  would  have  taken  into  consideration  the 
cost  of  component  materials  used  and  the  cost  of  manufacture.  The 
Government  certainly  did  not  intend,  nor  did  it  have  the  power,  to 
direct  the  claimant  to  manufacture  this  material  and  to  sell  it  to  the 
Government  at  a  loss.  It  was  well  known  that  a  Government  agency 
was  studying  the  costs  of  manufacture  of  various  steel  products 
and  that  prices  would  be  fixed  by  the  President  at  which  these  com- 
modities and  their  basic  components  would  be  traded  in  by  the  public 
and  purchased  by  the  Government.  The  word  "revision"  was 
used  so  that  the  price  to  be  paid  for  this  material  could  be  increased 
or  decreased  accordingly  as  the  raw  material  actually  used  in  the 
manufacture  of  the  galvanized  sheets,  cost  the  present  claimant  less 
or  more  than  the  cost  figure  originally  used  in  establishing  the  price 
of  $8.80  per  hundred  pounds.  Thus  if  the  President  had  announced 
the  price  of  steel  bars  at  a  date  sufficiently  early  for  the  present 
claimant  to  have  procured  the  bars  actually  used  in  the  manufacture 
of  the  galvanized  sheets  covered  by  this  order,  at  a  price  below 
that  contemplated  when  the  $8.80  price  was  fixed,  then  the  price 
named  in  the  procurement  order  would  properly  be  subject  to  re- 
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vision  downward.  The  provisions  of  the  national  defense  act  ap- 
proved June  3,  1916,  which  gave  to  the  Secretary  of  War  broad 
powers  to  commandeer  existing  material  and  to  compel  the  manu- 
facture of  material  provides  that  in  all  cases  the  Government  will 
pay  "  a  fair  and  just "  price  therefor.  Even  under  that  act  the  Sec- 
retary of  War  can  not  take  material  from  individuals  at  a  confis- 
catory price. 

5.  Upon  this  reasoning  the  Board  is  of  the  opinion  that  in  the 
earlier  view  as  expresed  in  this  case  it  was  in  error  and  that  the 
action  of  the  President  in  fixing  the  price  of  this  material  at  $5.85 
per  hundred  pounds  was  not  such  a  revision  as  was  contemplated 
when  the  Government  inserted  in  procurement  order  No.  7563  the 
provision  "  The  above  prices  are  subject  to  revision  by  the  Federal 
Trade  Commission  or  other  Government  body."  In  the  absence  of 
a  revision  as  so  contemplated  it  is  the  opinion  of  this  Board  that 
the  claimant  is  entitled  to  a  sum  equal  to  the  difference  between 
$8.30  per  hundred  pounds  for  the  material  delivered  and  accepted 
by  the  Government  under  this  order  and  such  moneys  as  have 
already  been  paid  to  it  on  account  of  the  purchase  of  this  material. 

DISPOSmON. 

1.  The  War  Department  Board  of  Contracts  Adjustment  hereby 
transmits  its  decision  to  the  Claim  Board,  Corps  of  Engineers,  for 
further  procedure  in  the  manner  provided  in  subdivision  c,  section 
5,  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division, 
General  Staff,  revised  March  26,  1919. 

Col.  Delafield,  Mr.  Shirk,  and  Mr.  Bayne  concurring. 


Case  No.  15-C-404. 

In  re  CLAIX  07  ALLEN  B.  WBISLET  CO. 

1.  COKTEACT,  WHAT  COKSTITtrTES— mPLIBB  AOBBEXEVT,  WHAT  OOH- 
STIT1FTE8. — ^Where  as  a  result  of  a  ooaferenoe  between  the  laryt  seap 
mannfactnren  of  the  oountry  aad  the  Food  AdmimlstratloiL  and  others, 
and  the  statement  by  the  Food  Administration  that  the  United  States, 
0reat  Britain,  i^nd  Italy  were  facing  a  shortage  in  glycerin  that  was 
greatly  needed  in  the  manufacture  of  explosives  for  which  reason  the 
manufactures  were  urged  to  take  measures  for  realizing  the  maximum  of 
glycerin  from  the  materials  they  had  acquired  or  should  acquire,  the 
action  of  the  committee  of  the  soap  manufacturers,  of  whieh  claimant 
was  a  member,  in  adopting  resolutions  suggesting  prices  at  which 
glycerin  should  be  sold,  providing  for  the  delivery  of  a  specified 
amount  thereof  to  Great  Britain  and  Italy  by  a  fixed  date,  and  also 
providing  for  the  stabilizing  of  the  price  of  glycerin  in  accordance 
with  the  prices  at  which  it  was  to  be  sold  to  the  allied  Governments, 
and  the  compliance  therewith  by  claimant,  forms  no  basis  for  allowing 
compensation  to  claimant  under  the  act  of  March  2,  1919,  for  the  dif- 
ference between  the  price  of  glycerin  fixed  by  the  soap  manufacturers 
and  the  price  it  brought  after  the  armistice.  In  such  case,  no  express 
agreement  is  established,  nor  does  the  evidence  show  any  basis  for 
raising  an  agreement  by  implication. 

Mr.  Eaton  writing  the  opinion  of  thci  Board. 

THE  FACTS. 

• 

The  claim  is  for  $62,400.11  which  it  is  alleged  should  be  paid  the 
claimant  as  reimbursement  for  loss  suffered  through  its  accumula- 
tion of  glycerin  and  of  cocoanut  oil. 

It  was  expected  by  the  claimant  that  the  glycerin  which  he  had 
accumulated  and  that  which  he  would  produce  from  materials  pur- 
chased or  contracted  for  could  all  be  sold  for  50  cents  a  pound.  In 
fact,  the  market  price  of  the  glycerin,  after  the  armistice,  fell  to 
20  cents  a  pound  and  some  was  sold  by  the  claimant  at  less  than  20 
cents  a  pound. 

Along  with  other  large  soap  manufacturers,  the  claimant  was  re- 
quested to  send  a  representative  to  Washington  for  a  conference  with 
a  member  of  the  Food  Administration  and  others.  The  manufac- 
turers met  in  Washington,  as  requested,  chose  a  committee  and  passed 
resolutions  aimed  at  production  of  a  larger  amount  of  glycerin  and 
at  stabilizing  its  price. 
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It  was  stated  to  the  soap  manufacturers  by  members  of  the  Food 
Administration  that  the  United  States,  Great  Britain,  and  Italy 
were  facing  a  shortage  in  the  glycerin  that  was  needed  in  the  manu- 
facture of  explosives  and  they  were  urged  to  take  measures  for  realiz- 
ing the  maximum  of  glycerin  from  the  materials  they  had  acquired 
or  should  acquire. 

The  committee  of  the  soap  manufacturers  adopted  resolutions  sug- 
gesting prices  at  which  glycerin  should  be  sold  and  providing  for 
the  delivery  to  Great  Britain  and  Italy  of  7,000  tons  of  glycerin  by 
January  1,  1919;  also  providing  for  stabilizing  the  price  of  glyc- 
erin in  accordance  with  the  prices  at  which  it  was  to  be  sold  to 
the  allied  Governments. 

The  claimant,  along  with  other  soap  manufacturers,  faithfully 
complied  with  the  terms  of  these  resolutions. 

The  record  shows  that  the  fixing  of  the  glycerin  prices  was  ac- 
complished by  the  soap  manufacturers  themselves.  The  Food  Ad- 
ministration issued  no  orders  to  that  effect.  Their  action  went  no 
further  than  to  request  the  manufacturers  to  take  such  steps  as  were 
taken.  No  Government  officer  promised  the  claimant  that  the 
United  States  would  take  over  his  glycerin  at  50  cents  a  pound  or 
at  any  price,  and  there  are  no  facts  alleged  on  which  such  a  promise 
can  be  implied.  Nor  was  there  any  guaranty,  express  or  implied, 
that  the  claimant  should  be  reimbursed  for  any  loss  that  it  might 
suffer  through  the  fall  in  price  of  glycerin. 

CONCLUSIONS. 

The  claimant  does  not  establish  any  agreement  between  the  United 
States  and  it,  nor  does  the  evidence  show  any  basis  for  raising  an 
agreement  by  implication.  There  being  no  agreement,  formal  or  in- 
formal, and  no  implied  agreement,  it  follows  that  the  claimant  is 
not  entitled  to  relief. 

RECOMMENDATION. 

It  is  recommended  that  this  Board  issue  its  order  to  the  effect  that 
this  claim  is  denied.    No  hearing  is  necessary. 
Col.  Delafield,  Col.  Boggs,  and  Lieut  Col.  Camith  concurring. 


Case  No.  727. 

In  re  CLAIM  07  THE  BATXOND  ENaiNEEBIlfa  CO. 

1.  CONTRACT,  WHAT  CONSTITUTES^CONTBACT,  XEASUBE  OF  COICPEN- 
BATIOK  UKDEB. — Where  there  was  no  provision  in  claimant's  oontraot, 
whloh  was  for  the  manufacture  of  magazines  for  .45  automatic  Colt 
pistols,  for  the  manufacture  of  gauges,  which  were  necessary  in  making 
Inspections,  and  claimant  was  requested  by  an  authorised  officer  to  fur- 
nish 18  such  gauges  which  claimant  in  response  thereto  proceeded  to 
manufacture,  claimant  is  entitled  to  be  paid  the  fair  Yslue  of  the  gauges 
that  were  manufactured  by  him  and  accepted  by  the  OOYcmment,  and  to 
reimbursement  for  the  work  done  and  material  furnished  on  such 
gauges  as  were  incomplete  at  the  time  work  was  stopped  thereon. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

THE  rACTS. 

1.  The  Raymond  Engineering  Co.  had  a  contract  with  the  Govern- 
ment for  the  manufacture  of  1,000,000  magazines  for  .45  automatic 
Colt  pistols.  There  was  no  provision  in  this  contract  for  the  manu- 
facture of  the  gauges,  which  were  necessary  in  making  inspections. 
After  some  correspondence  between  the  Army  inspectors'  oflSce  and 
the  claimant,  a  letter  was  written  on  October  25, 1918,  by  George  H. 
Eyer,  assistant  Army  inspector  of  ordnance,  to  the  claimant.  This 
letter  contains  the  following  paragraph : 

"2.  In  order  to  perform  the  inspection  of  the  magazines  six  re- 
ceiver gauges  will  be  required  to  be  in  operation  constantly,  and  it  is 
thought  that  six  more  receiver  gauges  should  be  available  to  replace 
those  which  might  become  unfit  for  use.  Therefore,  it  is  requested 
that  12  receiver  gauges  be  furnished." 

The  claimant  relied  on  this  letter,  and  proceeded  to  manufacture 
gauges.  Six  were  completed  and  some  work  was  done  on  four  others. 
The  six  completed  gauges  were  accepted  by  the  inspection  officer  and 
shipped  to  Springfield,  Mass. 

2.  The  amount  stated  by  the  claimant  as  the  amount  to  which  ho 
is  entitled  was  $300,  for  each  gauge,  but  the  officer  of  the  Army  who 
was  familiar  with  the  gauges  and  the  work  done,  has  estimated  that 
$200  for  each  gauge  was  a  reasonable  price,  and  that  the  claimant 
should  receive  $80  for  the  work  performed  by  him  on  the  four 
unfinished  gauges. 
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CONCLITSIONS. 

1.  It  is  clear  that  this  claimant  is  entitled  to  be  paid  for  the  fair 
value  of  the  six  gauges,  that  were  manufactured  by  him  and  ac- 
cepted and  used  by  the  Govemm^it.  He  also  should  receive  reim- 
bursement for  the  work  done  and  material  furnished  on  the  four 
incomplete  gauges. 

RECOMMENDATION. 

1.  This  claim  should  be  returned  to  the  claims  board  of  the 
Ordnance  Department  for  award  and  the  claimant  should  be  paid  the 
fair  value  of  the  six  gauges  which  were  manufactured  by  him  and 
accepted  by  the  Government  and  should  also  be  paid  for  the  labor 
performed  in  the  manufacture  of  four  unfinished  gauges. 

DISPOSITION. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agreement 
which  was  entered  into  between  the  Government  and  the  claimant  as 
stated  herein  and  a  statement  of  the  recommendation  of  this  Board, 
together  with  certificate,  Form  C,  should  be  transmitted  to  the 
claims  board,  Ordnance  Department,  for  further  procedure  in  ac- 
cordance with  the  provisisons  of  Supply  Circular  No.  17,  Storage 
and  Traffic  Division,  General  Staff,  revised  March  26, 1919. 

Col.  Delafield,  Col.  Boggs,  and  Lieut.  Col.  Carruth  concurring. 


Case  No.  1153. 

In  re  GLAIX  OF  THE  AMERICAN  GAB  &  FOUNDRY  GO. 

1.  GANGELLATION,  KEASTTRE  OF  REIMBTTRSEMENT  ON— GONTRACT, 
WHAT  GONSTITTTTES. — ^Where  claimant  is  notified  by  an  anthorized 
officer  that  its  bid  for  certain  work  had  been  approved  and  was  advised 
to  proceed  with  the  work  and  that  a  formal  contract  wonld  be  immedi- 
ately drawn  np,  pursuant  to  which  claimant  proceeded  with  the  col- 
lection of  material  and  the  manufacture  of  the  articles  ordered,  a 
valid  contract  is  created  and  claimant  is  entitled  upon  cancellation 
thereof  to  reimbur8em«nt  for  the  work  done  by  it  in  the  manufacture 
of  the  articles  ordered  and  for  the  loss  on  materials  purchased  by  it 
for  the  purpose  of  performing  such  contract,  which  payment  should 
Include  the  amount  expended  by  it  in  the  manufacture  of  the  articles 
ordered,  and  the  amount  expended  in  the  purchase  of  materials  for 
the  carrying  on  of  the  contract,  less  the  fair  value  of  the  materials 
on  hand  at  the  time  of  the  cancellation  of  the  agreement. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

THE  FACTS. 

1.  The  American  Car  &  Foundry  Co.,  acting  on  request  of  the 
Ordnance  Department,  made  a  written  proposal  on  August  31,  1918, 
for  the  manufacture  of  2,159  artillery  repair  truck  bodies  with 
chassis  and  other  details  set  forth  in  the  proposal.  The  price  was 
to  be  $1,375.26  for  each  body.  These  trucks  were  needed  by  the 
American  Expeditionary  Forces.  It  was  found  by  the  Ordnance 
Department  that  no  other  manufacturers  were  in  a  position  to  fur- 
nish these  bodies  except  the  claimant,  and  Maj.  T.  W.  Carlisle, 
acting  chief  of  the  motor  equipment  section,  procurement  division, 
Ordnance  Department,  after  conferring  with  Lieut.  Col.  Black, 
acting  chief  of  the  procurement  division  of  the  Ordnance  Depart- 
ment, decided  to  give  to  the  claimant  the  order  for  these  bodies,  at 
the  flat  price  named  by  the  claimant  in  its  proposal.  The  claimant 
Was  notified,  and  the  record  reads  as  follows : 

"  Mr.  Rogers  of  the  American  Car  &  Foundry  Company  was  then 
advised  to  proceed  with  this  work,  and  that  a  formal  contract  would 
immediately  be  drawn  up." 

There  was  a  delay  over  the  issuing  of  the  formal  contract,  owing 
to  a  discussion  as  to  whether  it  should  be  issued  by  the  Ordnance 
Department  or  by  the  motors  and  vehicles  division.    It  was  finally 
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decided  that  it  should  be  issued  by  the  Ordnance  Department.  There 
was  much  confusion  due  to  changes  in  the  requirements.  In  the 
meantime,  the  claimant  proceeded  with  the  manufacture  of  the 
bodies  and  the  collection  of  material,  and  it  is  for  work  done  by  it 
and  for  the  loss  on  the  materials  purchased  by  it  for  the  performance 
of  this  agreement  that  the  claim  is  made.  The  date  of  cancellation 
does  not  clearly  appear  in  the  record. 

CONCLUSIONS. 

1.  A  contract  was  entered  into  between  the  claimant  and  the  Grov- 
ernment  acting  through  Maj.  T.  W.  Carlisle,  of  the  Ordnance  De- 
partment, the  contract  caUing  for  the  manufacture  by  the  claimant 
of  2,159  artillery  repair  truck  bodies,  for  the  sum  of  $1,375.26  each. 
The  contract  was  made  on  or  about  September  5,  1918. 

DECISION. 

1.  The  claimant  is  entitled  to  be  reimbursed  for  the  work  done  by 
it  in  the  manufacture  of  these  bodies,  and  for  the  loss  on  materials 
purchased  by  it  for  the  purpose  of  performing  this  contract. 

RECOMMENDATION. 

1.  Payment  should  be  made  to  the  claimant  to  include — 

(1)  The  amount  expended  by  it  in  the  manufacture  of  the  trucks 
provided  for  in  the  contract. 

(2)  The  amount  expended  by  it  in  the  purchase  of  materials  for 
the  carrying  on  of  the  contract,  less  the  fair  value  of  the  materials 
on  hand  at  the  time  of  the  cancellation  of  the  agreement. 

DISPOSITION. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agreement 
which  was  made  between  the  Grovemment  and  the  claimant  as  stated 
herein,  and  a  statement  of  the  recommenddtion  of  the  Board,  to- 
gether with  certificate.  Form  C,  should  be  prepared  and  returned  with 
this  claim,  through  the  standing  committee  of  the  War  Department 
Claims  Board  to  the  claims  board  of  the  Ordnance  Department,  for 
award  in  accordance  with  the  provisions  of  Supply  Circular  No.  17, 
Purchase,  Storage  and  Traffic  Division,  General  Staff,  revised  March 
26,  1919. 

Col.  Delafield,  Col.  Boggs,  and  Lieut.  Col.  Camith  concurring. 


Case  No.  253-B. 

In  re  ICATTEB  OF  XcCOBD-STEWA&T  CO. 

1.  AHTIGIPATION  07  COHTKACT,  BEIMBTrBSEXENT  FOB  EZPEHDITUBES 
MADE  IN— EZPEKDITUBES  ICADE  IH  AHTICIPATIOH  OF  COH- 
TBACT,  BEXMBUBSEKENT  FOB.— A  olaimant  is  not  entitled  to  reim- 
bursement for  expenditures  made  in  procnring:  increased  facilities 
where  snch  expenditures  are  not  made  nnder  the  direction  of  the  Ck>Y- 
emment»  but  in  anticipation  of  fntvre  orders. 

8.  AHTIGIPATION  OF  GONTBACT,  BEIKBTrBSElEENT  FOB  EZPENDITXTBES 
MADE  IN— GOHTBAGT  OOVEBNS  A8  TO  TDEE  OF  EZPIBATION— 
EZPENDITTTBES  XADE  IN  ANTICIPATION  OF  CONTBACT,  BEHC- 
BITBSEXENT  FOB— INTENTION  OF  PABTIES  TO  BE  DETEBXINED 
BY  TEBXS  OF  CONTBACT. — ^A  duly  executed  written  contract  which 
Axes  the  time  of  expiration  is  conclnsive  on  this  point,  and  any  qnet- 
tion  as  to  the  OoYcmment's  engagrement  or  intentions  in  the  matter  are 
to  be  determined  by  the  terms  of  the  contract.  So  where  claimant  of- 
fers to  increase  the  capacity  of  its  plant  so  as  to  roast  500,000  pounds 
of  coffee  per  month,  but  is  awarded  a  contract  for  the  roasting  of 
850,000  pounds  for  one  month,  which  period  at  the  same  rate  per 
month  is  extended  from  April  to  June,  1918,  claimant  is  not  entitled  to 
compensation  for  additional  machinery  secured  by  it  in  anticipation  of 
future  orders  and  which  it  insists  on  having  installed  at  its  own  risk, 
after  notice  that  no  further  orders  would  be  given. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board. 

FINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Supply  Circular  17.  Petitioner,  a  corporation  of  Atlanta,  Ga., 
seeks  to  recover  the  sum  of  $2,263.34,  or  33^  per  cent  of  the  cost  of 
additional  machinery  and  equipment,  purchased  March  19,  1918, 
from  Jabez  Bums  &  Sons,  of  New  York,  for  the  purpose  of  roasting, 
grinding,  and  packing  coffee,  so  that  petitioner's  output  thereof 
might  be  increased  from  250,000  pounds  to  500,000  pounds  per 
month  for  the  duration  of  the  war.  This  expenditure  was  made,  it 
is  alleged,  pursuant  to  the  verbal  instructions  of  Capt.  William  W. 
Krag,  formerly  in  charge  of  the  tea  and  coffee  branch,  subsistence 
division,  Office  of  the  Quartermaster  General,  Washington,  D.  C. 

2.  The  terms  and  conditions  of  the  agreement  on  which  this  claim 
is  based  appear  in  a  letter  drafted  and  signed  only  by  the  vice  presi- 
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dent  of  petitioner,  the  text  of  which,  he  has  testified,  was  to  have 
been  embodied  in  a  written  contract.    This  letter  reads  as  follows: 

McCord-Stbwart  Company  (iNCORPORATEa)), 

Atlanta^  March  19^  1918. 
Depot  Quartermaster, 

Atlanta^  Ga, 

Dear  Sir:  As  per  conversation  this  date  with  Captain  W.  W. 
Krag,  Captain  T.  B.  Kennedy,  and  Lieutenant  H.  M.  Brady,  and 
agreeable  thereto : 

We  are  to  roast,  grind,  and  pack  such  green  coffee  as  you  may 
deliver  to  our  plant,  you  to  receive  the  roasted  packed  coffee  at  our 
plant. 

We  are  to  furnish  such  containers  for  this  coffee  as  you  may  direct, 
you  to  pay  us  for  these  containers  the  cost  to  us,  we  retaining  the 
cash  discount,  if  any. 

You  are  to  pay  us  70^  per  100  lbs.  of  roasted  coffee  for  our  services 
of  roasting,  grinding,  and  packing. 

For  the  present,  the  amount  that  we  will  be  expected  to  handle 
for  you  is  approximately  250,000  lbs.  per  month.  We  to  undertake 
as  soon  as  possible  to  increase  the  amount  to  approximately  500,000 
lbs.  per  month,  it  being  the  understanding  that  this  arrangement  is 
to  continue  so  long  as  the  Government  ^ould  require  the  service. 
The  compensation  to  us  is  subject  to  revision  should  it  develop  that 
it  would  De  necessary,  to  the  end  that  no  injustice  be  done  to  either 
party. 

'      ^         ^'  McCoRD- Stewart  Co., 

E.  M.  Hudson, 

Vice  President. 

8.  At  the  time  of  the  transaction,  the  contracting  officer  of  the 
quartermaster  depot,  at  Atlanta,  Ga.,  was  Lieut.  Col.  Hugh  J.  Galla- 
gher, and  a  night  telegram  with  reference  thereto,  dated  March  19, 
1918,  signed  by  him  was  transmitted  to  the  Acting  Quartermaster 
General,  United  States  Army.    It  reads  thus: 

^'  AcTTNo  Quartermaster  General, 

^'Subsistence  Brwnch^  Washington^  D.  C. 

"  Number  two.  Resulting  from  consultation  with  Captain  Krag, 
request  authority  to  enter  into  contract  with  McCord-Stewart  Com- 
pany, Incorporated,  Atlanta,  for  roasting  coffee  for  remainder  fiscal 
year  at  seventy  cents  per  hundred  pounds.  ^^  ^  „ 

4.  The  action  taken  at  Washington  in  respect  of  this  matter  appears 
in  the  following  telegram: 

«  85an  we  20  Govt. 

**Di  Washington,  D.  C,  610  PM,  March  21, 1918. 
<<  Depot  Quartermaster, 

^'AiUmta^  Ga. 

^' Enter  contract  with  McCord-Stewart  for  roasting  coffee  as  per 
agreement  your  telegram  twentieth.  ^^p 

"  Subsistence— mP'^  M?' 
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5.  A  duly  executed  written  contract,  dated  March  21,  1918,  was 
entered  into  between  petitioner  and  Lieut.  Ck>l.  Hugh  J.  Gallagher 
which  contained  these  clauses : 

"(1)  That  the  said  contractor  shall  furnish  and  deliver  during 
the  period  commencinff  with  the  21st  day  of  March,  1918,  and  ending 
with  the  20th  day  of-  April,  1918,  the  following  supplies  in  the  man- 
ner and  at  the  price  stated  in  this  contract ; 

"  (2)  For  roasting,  grinding,  and  packing  such  amount  of  green 
coffee  as  may  be  required  by  the  depot  quartermaster,  of  Atlanta, 
Georgia,  not  exceeding,  however,  more  than  250,000  pounds,  at  seven- 
tenths  of  a  cent  ($.007)  per  pound  of  roasted  and  ground  coffee." 

6.  This  service  was  continued  by  another  written-  contract,  dated 
April  20,  1918,  duly  executed  under  the  same  conditions  and  terms 
except  as  hereinafter  noted : 

"(1)  That  said  contractor  shall  furnish  and  deliver  (the  supply) 
*  during  the  period  commencing  with  the  20th  day  of  April,  1918, 
and  ending  with  the  80th  day  of  June,  1918.' " 

7.  On  June  21,  1918,  Mr.  Edward  F.  Holbrook,  who  was  then  in 
charge  of  the  tea  and  coffee  branch,  subsistence  division.  Office  of 
Quartermaster  General,  Washington,  D.  C,  made  an  inspection  of 
petitioner's  plant  in  Atlanta,  Ga.,  and  on  said  date  notified  Mr. 
Hudson,  its  vice  president,  that  no  further  service  would  be  required 
from  petitioner  subsequent  to  the  termination  of  the  contract  last 
mentioned.  Thereupon,  Mr.  Hudson  stated  that  the  additional  ma- 
chinery and  equipment  purchased,  in  accordance  with  the  instruc- 
tions of  Capt.  Krag,  was  then  standing  in  freight  cars  at  Atlanta 
ready  for  delivery  to  and  for  installation  in  petitioner's  plant.  Mr. 
Holbrook,  who,  for  the  first  time,  had « been  informed  of  this,  ex- 
pressed surprise,  and  notified  Mr.  Hudson  that  he  questioned  the  fact 
that  said  machinery  had,  at  any  time,  been  necessary  or  that  an 
order,  properly  authorized  by  an  agent  or  officer  of  the  United  States, 
had  been  issued  for  its  purchase.  He  then  pointed  out  to  Mr.  Hudson 
what  the  policy  of  the  Quartermaster  General's  office  was  to  be,  with 
reference  to  the  handling  of  the  coffee  situation  in  the  Atlanta  zone, 
which  called  for  the  esablishment  of  a  Government  owned  and  op- 
erated plant  in  the  camps.  He  also  told  Mr.  Hudson  that  if  the 
additional  facilities  which  petitioner  had  contracted  for  were  going 
to  be  much  beyond  the  needs  of  its  wholesale  grocery  business,  he 
would  endeavor  to  persuade  Jabez  Burns  &  Sons  to  cancel  its  contract 
with  petitioner  for  as  small  a  payment  as  possible.  At  this  time  the 
Government  had  contracted  with  Jabez  Bums  &  Sons  for  large  quan- 
tities of  coffee-grinding  machinery.  About  two  weeks  later,  when 
Mr.  Holbrook  was  in  New  York,  he  took  up  with  the  manufacturers 
last  named  the  matter  of  their  contract  with  petitioner  and  asked 
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them  to  cancel  it.  That  they  were  disposed  to  make  substantial  con- 
cessions in  this  matter  to  petitioner  appears  by  the  following  sworn 
statement  made  to  this  Board  June  12, 1919.    It  is  in  part  as  follows: 

"  On  this  visit  to  our  office  Mr.  Holbrook  talked  with  me  because 
of  the  absence  of  Wm.  G.  Bums,  with  whom  previous  negotiations 
had  been  carried  on.  Mr.  Holbrook  asked  aoout  the  promptness 
.  with  which  we  could  probably  handle  additional  orders  tor  roasting 
outfits,  such  as  .we  had  installed  in  some  Army  camps,  saying  it  had 
been  decided  to  equip  other  camps  and  to  ship  similar  units  to  Prance. 
As  directly  connected  with  this  matter,  he  referred  to  McCord-Stewart 
Co.,  of  Atlanta,  to  whom  we  had  recently  shipped  additional  roasting 
and  grinding  machinery.  Mr.  Holbrook  explained  that  this  purchase 
by  the  Atlanta  firm  was  for  Grovemment  goods,  which  would  not  be 
needed  when  near-by  Army  camps  had  their  own  machinerv,  and  he 
intimated  that  we  should  be  willing  to  take  back  the  McCord-Stewart 
Co.  apparatus  in  view  of  additional  Government  business  for  which 
he  was  prepared  to  negotiate  with  us. 

"  It  appeared  that  Mr.  Holbrook  was  not  holding  out  for  a  complete 
cancellation  of  the  Atlanta  order,  but  only  for  some  adjustment  which 
would  permit  the  return  of  regular  resalable  items,  and  I  said  we 
could  surely  meet  him  on  that  basis.  Then  we  talked  entirely  about 
the  prospective  Governments  orders,  without  any  discussion  of  details 
or  plan  of  action  for  getting  the  McCord-Stewart  matter  adjusted. 

"  A  few  days  later  word  came  from  McCord-Stewart  that  they  had 
decided  to  have  the  machinery  installed  in  accordance  with  the 
original  order.  So  our  men  proceeded  with  the  work,  and  we  had  no 
discussion  with  them  at  all  about  Mr.  Holbrook's  visit. 

"A.  L.  Burns. 

"  Subscribed  and  sworn  to  as  true  to  the  best  of  his  knowledge  and 
belief  before  me  this  12th  day  of  June,  1919. 

"  Ednyfed  H.  WnxiAMs,  Major^  U.  S.  4." 

Mr.  Holbrook  testified  before  the  Board  as  follows : 

"  I  assumed  that  Jabez  Burns  and  Sons  had  made  some  proposition 
to  petitioner,  as  I  heard  nothing  further  concerning  the  matter  until 
about  two  months  later.  Lieut.  Brady,  of  the  Atlanta  Depot,  stated 
that  although  he  had  told  McCord-Stewart  Co.  that  this  plan  had 
been  suggested,  McCord-Stewart  Co.  had  gone  ahead  with  the  instal- 
lation of  the  machinery.  I  assumed,  as  I  heard  nothing  from  Mc- 
Cord-Stewart Co.,  that  they  had  decided  to  put  the  machinery  in  at 
their  own  risk  and  expense."     (Transcript,  pp.  47  and  48.) 

8.  On  the  question  of  the  so-called  instructions  under  which  these 
increased  facilities  were  purchased,  Capt.  Krag  testified  before  the 
Board  as  follows : 

.  "  When  we  went  to  Atlanta  it  was  a  question  whether  there  was 
any  plant  there  that  had  the  capacity  to  roast  coffee  enough  to  supply 
the  various  camps  around  there.  Col.  Gallagher,  who  was  then 
deputy  quartermaster,  wanted  one  of  these  camp-roasting  plants  put 
in  at  Camp  Gordon.    That  was  something  new.    It  was  an  experi- 
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mental  proposition,  and  he  suggested  that  it  would  be  better  to  have 
a  licensed  plant  of  a  concern  already  organized  and  doin^  business 
to  roast  the  Government  coffee  there,  the  same  as  we  had  done  in 
every  other  part  of  the  United  States,  gradually  working  in  these 
camp-roasting  plants  as  the  business  required  it. 

"Atlanta  was  our  largest  depot.  There  were  more  camps  around 
there  than  at  pretty  nearly  any  other  section  of  the  country,  and  there 
always  had  been  plenty  of  work  for  a  licensed  plant  there  supplying 
the  various  camps. 

"At  the  suggestion  of  Major  Kennedy  we  went  over  to  the  McCord- 
Stewart  people.  Goods  were  purchased  from  the  McCord-Stewart 
people  for  the  depot  from  time  to  time.  Now,  Major  Kennedy  had 
had  some  business  connections  with  the  Government  in  other  offices. 
We  went  up  to  look  into  the  plant  there  and  explained  what  we  were 
driving  at — that  we  were  licensing  these  plants,  which  would  give 
41  concern  a  certain  amount  of  prestige.  We  were  only  after  the  big 
plants — ^the  best  concerns  in  tne  United  States — for  that  purpose,  and 
that  we  were  looking  their  plant  o^'er,  but  we  doubted  their  capacitv. 

"My  recollection  is  that  Major  Kennedy  estimated  that  it  would 
require  about  500,000  pounds  of  coffee  per  month.  They  did  not 
have  that  capacity,  and  my  best  recollection  is  that  Mr.  Hudson  said 
they  could  double  the  capacity  of  their  plant. 

"  So  far  as  my  ordering  them  to  buy  machinery  was  concerned,  I 
never  did  anything  of  the  kind,  and  1  have  handled  plants  all  over 
the  country.  That  is  out  of  the  question,  because,  in  the  first  place, 
it  was  not  necessary.  We  could  have  handled  the  situation  from  New 
Orleans  and  shipped  it  in  there;  but  they  were  very  patriotic  and 
wanted  to  do  anything  the  Government  wanted  them  to  do.  I  told 
them  that  if  they  ordered  the  machinery  I  would  see  that  they  had 
the  necessary  priorities  so  as  to  push  it  along  and  hustle  it.  They 
thought  the  Government  needed  their  plant  and  they  were  willing 
to  do  anything  in  their  power  to  see  that  they  had  the  equipment  to 
take  care  of  the  Government's  business. 

^^  That,  in  substance,  I  think,  was  the  situation."  (Transcript,  pp. 
36  37.  38.) 

"  There  was  scarcely  a  licensed  plant  in  the  country  that  did  not 
have  to  have  some  additional  machinery  to  handle  it.  It  is  per- 
fectly natural  to  assume  that  you  will  put  that  in  a  plant  that  is 
large  enough  to  take  care  of  your  legitimate  requirements,  and  here 
comes  along  a  Government  proposition,  and  there  is  a  feeling  that  it 
would  be  a  patriotic  thing  to  help  the  Government. 

"There  was  hardly  an  establishment,  I  think,  that  we  made  a 
contract  with  but  what  had  to  put  in  some  additional  grinders  and 
roasters.  We  did  not  order  amy  of  them  put  in.  It  was  suggested 
that  if  they  wanted  to  handle  the  business  what  their  facilities  should 
be,  but  if  we  felt  that  it  was  necessary  to  order  additional  machinery 
we  would  do  like  we  did  at  New  York,  we  would  commandeer  the 
plant,  like  we  did  the  Arbuckle  plant — ^take  the  whole  thing  over — 
cut  we  only  did  that  as  an  emergency.  So  the  idea  of  their  ordering 
additional  machinery  did  not  come  from  the  Government. 

"  There  is  no  document  to  show,  as  far  as  I  know,  that  I  ever  gave 
any  order  for  additional  machinery."    (Transcript,  pp.  62,  53.) 
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DECISION. 

1.  Had  there  been  any  question  as  to  the  character  of  the' Gov- 
ernment's engagements  or "  intentions  in  the  matter  of  its  transac- 
tion with  petitioner,  ample  opportunity  was  afforded  to  reduce  the 
same  to  writing.  The  telegram  of  Lieut.  Col.  Gallagher  and  the  ac- 
tion taken  on  it  by  the  Acting  Quartermaster  General,  is  conclusive 
on  the  question  as  to  the  length  of  time  petitioneer  was  to  render 
service  to  the  Government.  It  was  to  end  with  the  fiscal  year  1918, 
which  was  June  30.  Before  that  time  arrived  the  chief  of  the  tea 
and  coffee  branch,  substistence  division.  Office  of  the  Quarter- 
master General,  notified. petitioner  as  to  the  time  when  business  re- 
lations with  it  were  likely  to  cease.  He  did  more  than  that.  Al- 
though he  doubted  the  creditability  of  authorized  instructions  to 
petitioner  for  any  increase  of  its  facilities,  he  attempted  to  assist 
if  from  embarrassment,  due  to  any  misunderstanding  in  the  premises. 
But  petitioner  apparently  declined  this  favor.  And,  as  the  evidence 
discloses,  steps  were  immediately  taken  by  it,  at  its  own  risk,  to  in- 
stall in  its  plant,  the  machinery  which  it  now  asks  the  Government 
to  pay  for. 

2.  The  testimcmy  of  Capt.  Krag,  in  the  light  of  all  other  evidence 
submitted  to  the  Board,  seems  to  be  unimpeachable.  It  is  that  he 
in  no  wise  involved  the  Government  for  the  expenditures  or  obliga- 
tions incurred  as  alleged  in  the  petition. 

3.  There  is  nothing  in  the  record  to  support  petitioner's  con- 
tention that,  in  procuring  the  increased  facilities,  reimbursement  for 
which  it  now  makes  claim,  it  acted  under  the  direction  of  the  Gov- 
ernment and  it  is  therefore  found  that  no  contractual  relation  ex- 
isted between  the  petitioner  and  the  Government  which  would  jus- 
tify the  allowance  of  the  claim  here  made. 

Col.  Gamett,  Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Hamil- 
ton, and  Lieut.  Col.  Williams  concurring. 


Case  No.  616. 

■ 

In  re  CLAIX  OT  B.  SHOVIHOXB  CO. 

1.  CONTRACT,  TERMS  OF,  GOVERN  AS  TO  COICPENSATION.— Claimant  is  not 
entitled  to  reimbursement  for  expenses  inenrred  in  carrying  out  a  writ- 
ten contract  which  provides  that  no  remuneration  should  be  made  for 
items  of  the  kind  in  the  eyent  of  termination  thereof. 


Mr.  Bryant  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

1.  On  October  28, 1918,  the  claimant  executed  a  contract  on  Form 
B.  A.  P.  No.  13,  with  certain  omissions  as  noted  later  for  the  con- 
struction of  airplane  propellers. 

2.  Section  2  of  Article  V  of  the  contract  provided  for  termination 
of  the  contract  by  the  Director  of  Aircraft  Production  and  specified  in 
subsections  (a),  (6),  (<?),  the  items  to  be  considered  in  determining 
reimbursement  to  the  contractor  in  the  event  of  such  termination. 
Subsection  (d)  of  the  printed  form  which  provided  reimbursement 
on  account  of  depreciation  or  amortization  of  plant  facilities  and 

■ 

equipment  solely  provided  by  the  contractor  in  the  performance  of 
the  contract,  was  stnick  out  of  claimant's  contract. 

3.  The  last  sentence  of  section  2  was  as  follows : 

"  In  the  event  of  the  termination  of  this  contract  under  this  sec- 
tion (2)  any  and  all  obligations  of  the  United  States  to  make  any 
payments  to  the  contractor  under  this  contract  other  than  those 
specified  or  provided  for  in  this  section  (2) ,  *  *  *  shall  at  once 
cease  and  determine." 

4.  Under  date  of  May  21,  1919,  claimant  and  the  Government  en- 
tered into  a  contract  terminating  the  contract  of  October  28,  1918, 
fixing  the  amounts  to  which  claimant  was  entitled  under  the  contract 
but  allowing  claimant  nothing  for  special  facilities  furnished. 
Claimant  released  the  Government  from  all  further  claims  except  a 
claim  for  $25,050.92  for  special  facilities,  which  is  the  claim  now 
presented.  The  special  facilities  are  such  as  are  included  in  sub- 
section (d). 

6  There  is  evidence  that  the  claimant  constructed  and  furnished 
certain  dry  kilns  and  other  special  facilities  necessary  to  enable  him 
to  complete  his  contract  in  time,  on  account  of  which  he  would  be 
entitled  to  remuneration  under  subsection  (d)  had  it  been  included 
as  part  of  his  contract. 

735 
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DECISION. 

1.  The  claimant's  petition  is  for  reimbursement  for  certain  ex- 
penses incurred  for  the  purpose  of  carrying  on  his  written  contract. 
They  were  undertaken  by  him  with  knowledge  that  his  contract  pro- 
vided that  no  remuneration  should  be  made  for  items  of  the  kind 
in  the  event  of  termination  of  the  contract. 

2.  To  allow  the  claim  would  be  to  make  over  the  contract  between 
the  parties,  altering  its  wording  and  intent  in  substantial  particulars. 
Without  deciding  what,  if  any,  state  of  facts  would  permit  such 
action  by  this  Board,  we  find  nothing  in  the  present  case  to  justify  it. 

8.  It  does  not  appear  that  a  hearing  in  the  matter  is  necessary. 

4.  In  the  judgment  of  the  Board  the  claimant  is  not  entitled  U> 
the  relief  sought. 

Col.  Boggs,  Lieut.  Col.  Carruth,  Lieut.  Col.  Hamilton,  Lieut.  CoL 
Williams,  Mr.  Candless,  Mr.  Hunt,  and  Mr.  Shirk  concurring. 


Case  No.  150-C--663. 

In  re  CLAIM  OF  XACKIHTOSH-HEXPHILL  A  CO. 

1.  ACT  OF  ICABGH  8,  1919,  AOBEBXENT  WITHIN  XEAHINO  OF— COK- 
TBACT,  WHAT  COHSTITUTES  —  VEBB AL  AOBBEKBHTS,  WITHIH 
MEAJmrO  OF  ACT  OF  XABCH  2,  1919. — ^Wliere  an  authorized  officer 
enters  into  a  yerbal  agreement  with  claimant  for  the  performance  of 
certain  necessary  work  at  an  agreed  price  which  is  wholly  performed  by 
claimant  prior  to  HoYember  18,  1918,  a  contract  or  ag^reement  within 
the  pnrriew  of  the  act  of  March  8,  1919,  was  entered  into  between  the 
parties  and  claimant  is  entitled  to  be  paid  for  the  work  done  pursuant 
to  the  terms  thereof. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

THE  TACTS. 

1.  This  is  a  class  ^'  B ''  claim,  based  on  an  alleged  agreement  made 
on  or  about  August  22,  1918,  between  the  claimant,  Mackintosh- 
Hemphill  &  Co.  and  First  Lieut.  G.  W.  Morrison,  Ordnance  De- 
partment. 

2.  There  being  no  dispute  as  to  the  facts,  no  hearing  was  necessary 
and  none  was  held. 

8.  Under  date  of  July  26,  1918,  a  letter  was  written  and  dis- 
patched by  Maj.  J.  G.  Scrugham,  of  the  Office  of  Chief  of  Ordnance, 
Production  Division,  to  production  manager,  district  Army  ord- 
nance, at  Pittsburgh,  Pa.,  which  in  terms  conferred  upon  the  Pitts- 
burgh district  production  office  authority  to  place  the  rough  ma- 
chine work  on  recuperator  f orgings  wherever  capacity  could  be  found 
to  do  such  work  and  in  such  quantities  as  such  shops  could  handle  it. 

4.  On  or  about  August  22,  1918,  there  was  an  urgent  demand  for 
increased  production  of  75-mm.  recuperator  forgings.  The  Carbon 
Steel  Co.  was  making  such  forgings,  but  did  not  have  the  facilities 
sufficient  to  cut  off  their  forgings  as  rapidly  as  they  were  producing 
them.  Accordingly,  the  production  manager,  district  Army  ord- 
nance office,  at  Pittsburprh,  Pa.,  Maj.  H.  H.  Scovil,  through  his  as- 
sistant, Lieut.  G.  W.  Morrison,  aforesaid,  entered  into  a  verbal  agree- 
ment with  the  claimant  herein,  for  the  cutting  off  of  38  75-mm.  re- 
cuperator forgings  at  the  unit  price  per  forging  of  $20 ;  total  of  $760. 

5.  The  alleged  agreement  was  wholly  performed  by  the  claimant 
prior  to  November  12,  1918. 
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CONGLUSIONS. 

1.  A  contract  or  agreement  within  the  purview  of  the  act  of  March 
2, 1919,  commonly  known  as  the  Dent  Act,  was  entered  into  between 
the  claimant  and  the  United  States  of  America  through  Lieut.  G.  W. 
Morrison,  Ordnance  Department,  for  the  cutting  off  of  38  75-mm. 
recuperator  forgings,  at  the  unit  price  per  forging  of  $20,  a  total 
of  $760,  which  contract  or  agreement  was  fully  performed  by  the 
claimant  prior  to  November  12, 1918. 

DEdSIOK. 

1.  The  claimant  is  entitled  to  be  paid  for  the  work  done  by  it 
pursuant  to  the  terms  of  the  contract  as  stated  in  the  foregoing 
conclusion. 

RECOMMENDATION. 

1.  Payment  should  be  made  to  the  claimant  for  the  agreed  price 
of  the  work  performed  by  it,  as  aforesaid,  to  wit,  in  the  sum  of  $760. 

DISPOSITION. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agreement 
made  between  the  United  States  of  America  and  the  claimant  as 
stated  herein,  and  a  statement  of  the  recom/msrulaMon  of  this  Board, 
together  with  certificate,  Form  C,  should  be  prepared  and  returned 
with  this  claim,  through  the  standing  committee  of  the  War  Depart- 
ment Claims  Board  to  the  Claims  Board  of  the  Ordnance  Depart- 
ment, for  award,  in  accordance  with  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage  and  Traffic  Division,  General  Staff, 
as  revised  March  26, 1919. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Bryant  concurring. 


Case  No.  527. 

In  re  CLAIM  OF  imZTED  BTATBS  BTrBBB&  CO. 

1.  ?08T  BXCHAHOB,  BtTHDS  07,  NOT  PUBLIC  XOVBT— POST  BXCHAVM, 
BBBT8  07,  UABILITT  BOB.— The  fudg  of  pott  exohangeg  or  oamp  ex- 
cliaiLfirei  are  not  publie  moneyg  and  tbe  OoTemment  It  not  retpoatible 
for  debtt  of  the  ezehanget. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director  of 
Purchase.  The  claim  as  filed  requests  compensation  for  400  Flan- 
ders trench  coats. 

FINDINGS  OF  FACT. 

On  or  about  the  15th  day  of  July,  1918,  the  camp  exchange  at 
Camp  Lee,  Va.,  entered  into  a  contract  with  the  claimant  for  the  de- 
livery of  1,000  Flanders  trench  coats,  at  $27.50  each.  Pursuant  to 
that  order  500  coats  were  delivered  on  or  about  October  16,  1918. 
The  officers  of  the  said  camp  exchange  notified  the  claimant  that 
the  exchange  was  willing  to  accept  the  remainder  of  the  order  of 
1,000  coats. 

DECISION. 

It  appears  that  the  contract  in  this  case  was  between  the  claim- 
ant and  an  officer  acting  as  agent  of  the  camp  exchange  at  Camp 
Lee,  Va.  The  United  States  is  not  a  party  to  the  contract.  The 
post  exchange  regulations  state  that  the  funds  of  post  exbhanges  or 
camp  exchanges  are  not  public  moneys,  and  that  the  United  States 
is  not  responsible  for  debts  of  the  exchanges. 

The  decision  of  this  Board  in  the  matter  of  the  Landauer  Bever- 
age Co.  (Vol.  I,  p.  160)  disposes  of  this  case.  A  copy  of  that  de- 
cision is  annexed. 

DISPOSITION. 

An  order  will  be  entered  denying  any  relief  to  the  claimant  in 

this  case. 

Col.  Delafield,  Mr.  Pollard,  and  Mr.  Eaton  concurring. 
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Case  No.  336. 

In  re  XATTEB  OF  LACKAWAHV A  STEEL  CO. 

1.  COITT&ACT,  WHAT  G0S8TITirTB&— &ATmCATIOV  OF  OUBBA,  WHAT 
C0H8TITirTB&-^Wli«re  it  appears  that  at  the  reqaeit  of  tke  Ordnance 
Department  the  War  Indnstries  Board,  throngh  the  medium  ot  the  snb- 
oommittee  on  steel  distribution  of  the  American  Iron  and  Steel  Insti- 
tute, gaye  to  claimant  allocation  notice  for  lt4,S00  tons  of  steel,  in 
which  notice  statement  was  made  that  claimant  wonld  complete  ita 
negotiations  with  Army  ordnance  in  the  usual  manner,  which  allocation 
was  followed  by  three  similar  allocations  for  smaller  quantities  of 
steel  of  a  similar  character,  and  in  response  to  an  inquiry  from 
claimant  made  to  the  Ordnance  Department  as  to  when  formal  order 
miffht  be  expected  the  Ordnance  Department  explicitly  recognised  the 
negotiations  up  to  that  period  and  ratited  and  adopted  the  same  as  ita 
own,  and  that  in  two  of  the  allocations  formal  contracts  were  subse- 
quently drawn  up  and  executed  by  both  parties,  but  the  files  fail  to  re- 
real  any  trace  of  an  order  or  contract  in  writing  oorering  the  allocation 
for  lS4,t00  tons,  there  is  full  luttttcation  for  the  conclusion  that  the 
Ordnance  Department  had  in  mind  the  issiuuice  of  a  contract  in  ttie 
same  form  as  those  subsequently  issued  to  claimant  for  material  of  the 
same  character,  corering  the  smaller  allocations,  which  were  at  the 
same  time  going  through  the  regular  routine  of  the  Procurement  Divi- 
sion. Therefore  the  full  expression  of  the  contractual  relations  exist- 
ing between  the  parties  as  to  the  184,800  tons  following  the  ratifi- 
cation of  the  tereral  orders  by  the  Ordnance  Department  is  to  be  found 
in  a  form  of  oomtraet  precisely  following  the  two  executed  contracts^ 
coYcrlng  two  of  the  alloeationB,  and  inasmuch  as  these  two  contraota 
were  dated  three  weeJU  after  the  allocations  corered  thereby,  it  is  fair 
to  assign  a  date  three  weeks  after  the  allocation  as  the  proper  date  for 
the  contract  relating  thereto. 

I,  CABOEUATIOB,  EFFECT  OF— CONTBACT,  IHTEBFBETATIOH  OF.— 
lAider  a  proTlsion  of  a  contract  providing  for  the  termination  thereof 
whieh  proTides  that  in  the  erent  of  such  termination  the  Goyemment 
shall  inspect  all  completed  articles  then  on  hand  and  pay  for  all  arti- 
cles accepted  and  deliyered,  and  shall  also  pay  the  cost  of  the  materials 
and  component  parts  purchased  by  the  contractor  for  the  performance  of 
the  contract  and  then  on  hand  in  an  amount  not  exoeeding  the  re- 
quirements for  the  completion  of  the  contract,  the  Ooyemment  is  bound 
on  the  termination  thereof  to  take  oyer  the  component  materials  prop- 
erly proylded  for  the  contract  and  pay  for  them  in  accordance  with  the 
termination  clause  thereof,  the  title  to  such  materials  thereupon  yesting 
in  the  Ooyemment,  unless  a  settlement  more  fayorable  to  the  Goyem- 
ment is  negotiated  with  claimant. 

Col.  Fairbanks  writing  the  opinion  of  the  Board. 
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OHARACTEER  OF  CLAIM.   . 

1.  The  claimant  relying  upon  the  act  of  March  2,  1919,  alleges 
an  agreement  ivith  an  officer  or  agent  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War,  for  the  manufac- 
ture of  124,200  tons  of  steel  for  ammunition  purposes.  It  is  stated 
that  prior  to  November  12,  1918,  the  claimant  provided  4,053  tons 
of  ferro-silicon  necessary  to  produce  the  steel  at  a  cost  of  $175,631.87, 
which  material  the  claimant  is  now  unable  to  use  in  its  business  and 
for  which  it  asks  reimbursement. 

2.  This  claim  was  originally  filed  with  the  Bochester  district  Ord- 
nance Claims  Board.  That  board  undertook  to  act  thereon,  and 
under  date  of  Ma}'  14, 1919,  awarded  to  the  claimant  the  full  amount 
asked.  This  action  was  later  annulled  by  the  Rochester  Board.  The 
claim  having  been  presented  to  the  Claims  Board,  Ordnance  Depart- 
ment, Washington,  D.  C,  on  a  Form  "  A  "  statement,  it  was  subse- 
quently transferred  to  the  Board  of  Contract  Adjustment,  through 
the  War  Department  Claims  Board,  on  the  ground  that  the  proof 
indicated  negotiations  only  with  the  officials  of  the  War  Industries 
Board,  a  presidential  agency.  It  has,  therefore,  been  considered  as 
a  class  "  B  "  claim  under  Supply  Circular  No.  17. 

fi:ndings  of  fact. 

1.  On  September  17,  1918,  the  Procurement  Division,  Office  of  the 
Chief  of  Ordnance,  by  letter  to  the  director  of  purchases  and  supplies 
(for  clearance,  office  of  Requirements  Division,  War  Industries 
Board),  asked  for  an  informal  allocation  of  124,200  tons  of  82-mm. 
rounds,  class  B  shell  steel  for  75-mm.  shell  bodies.  Action  within 
48  hours  was  requested.  This  letter  (Kobinson  Exhibit  No.  11) 
was  passed  to  Mr.  Replogle,  the  director  of  steel  supply.  War  In- 
dustries Board,  who,  on  September  21,  1918,  forwarded  it  by  copy 
to  Mr.  James  B.  Bonner,  vice  chairman  of  the  subcommittee  on  steel 
distribution  of  the  American  Iron  and  Steel  Institute,  with  the  re- 
quest to — 

"  Please  arrange  for  allocation  as  soon  as  possible,  advising  me  to 
whom  the  order  should  be  sent,'- 

This  committee  of  the  American  Iron  and  Steel  Institute  was  a 
war  service  organization,  acting  at  the  time  as  an  intermediary  be- 
tween the  War  Industries  Board  and  the  iron  and  steel  industries 
of  the  Nation. 
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2.  On  September  23,  191^,  Mr.  Bonner,  acting  for  this  committee 
on  steel  distribution,  wrote  the  following  letter  to  the  claimant 
company : 

Shell  Steel  Distribution,  Item  No.  227. 

WiLKiNs  Building, 

Washington^  D.  6'.,  Septeinber  23^  1918, 
Lackawanna  Steel  Company, 

Mr,  C.  R.  Rohinsonj  General  Manager  of  Sales,    ' 

Buffalo,  N.  Y, 

Dear  Sir:  The  subcommittee  on  steel  distribution  apportions  the 
Lackawanna  Steel  Company  the  following  shell  steel  tonnage : 


Net 
Una. 

Deacriptian. 

Forging  maker. 

Delivery. 

184,200 

82  mm  roonda  class '' B  ". 

Symington  Machine  Corp., 
Rochester,  N.  Y. 

9,996  tans  mcmtUy  from  January,  1919, 
to  Hay,  1919:  12,420  tons  manthly 
from  June,  1919,  to  November,  1919. 

Recommendations  in  line  with  the  foregoing  have  been  passed  to 
the  War  Industries  Board,  and  we  understand  you  will  complete 
your  negotiations  .with  Army  Ordnance  in  the  usual  manner. 
Yours,  very  truly, 

(Signed)  Jas.  B.  Bonner, 

Vice  Chairman. 

3.  On  the  same  date,  September  23,  1918,  in  reply  to  the  letter 
from  Refplogle,  Mr.  Bonner  by  letter  notified  the  director  of  steel 
supply  that — 

"  The  subcommittee  of  steel  distribution  is  apportioning  this  ton- 
nag©  for  shipment,  as  indicated,  to  the  Lackawanna  Steel  Company, 
all  as  shown  under  the  above-mentioned  reference  on  the  attached 
sheet 

"The  steel  maker  has  been  advised  and  we  undei'stand  you  will 
give  Army  ordnance  the  necessary  information.^' 

The  record  does  not  disclose  when  or  in  what  manner  the  director 
of  steel  supply  notified  the  Ordnance  Department  of  this  allocation, 
but,  in  view  of  later  correspondence  passing  directly  between  the 
Lackawanna  Steel  Co.  and  the  Ordnance  Department^  it  seems  clear 
that  the  ordnance  officers  had  information  of  this  allocation. 

4.  On  September  30,  1918,  Mr.  Bonner  again  wrote  to  the  claim- 
ant company  on  this  subject  as  follows: 

Shell  Steel  Distribution,  Item  No.  227. 

WiLKiNs  Building, 
Washington,  D.  C,  Septemier  SO,  1918. 

Lackawanna  Steel  Company, 

Mr.  C.  R.  Robinson,  Oen.  Mgr.  of  Sales,  Buffalo,  N.  Y. 

Dear  Sne :  Supplementing  our  letter  of  September  23rd  under  the 
above  caption,  we  are  now  asked  to  advance  the  deliveries  originally 
called  for  to  October,  so  that  the  item  as  revised  will  read  as  follows : 
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Net 

tons. 

Description. 

Forging  maker. 

Delivery. 

134,200 

82  m/m  rounds  olass  "  B  *\ 

Symington  Ifsfthlne  Gorpo., 
Rochester,  N.  Y. 

9,036  tons  monthly,  Oct.,  1918,  to  Feb., 
1919;    12.420    tons    monthly    from 
March,  1919,  to  August,  1919. 

This  revised  delivery  is  not  as  fast  as  that  requested  by  Army 
ordnance,  but  is  in  accordance  with  telephone  conversation  with 
Captain  Sawyer  of  Mr.  Beplogle's  office. 
Yours,  vctty  truly, 

(Signed)  .         Jas.  B.  Bonner, 

Vice  Chairman. 

5.  On  October  1,  1918,  Mr.  Bonner  allocated  three  other  orders 
for  steel  of  a  similar  kind  to  the  Lackawanna  Steel  Co.  in  the  fol- 
lowing letter : 

Shell  Stkel  Distribution,  Item  No.  288 — ^A.  B.  C. 

WUiKINS  BUILDINO, 

Washmgtonj  D.  O.^  October  i,  1918. 

Lackawanna  Steel  Company, 

Mr.  C.  R.  Robinson,  Oen.  Mgr.  of  Sales. 

Buifaio,  N.  T. 

Dear  Sir  :  The  sub-committee  on  steel  distribution  apportion  you 
the  following  shell  steel  tonnage : 


Net  tons. 


(A)  16,000 

(B)  5,840 

(C)  2, 100 


Deeoription,  U.  S. 


82  n0n  rounds,  olass  **C**. 

(This  is  the  objectionable 

type.) 
82  m/m  rounds,  class  "C". 


.do. 


Consignee. 


Canada    Forge   Company, 
Welland,  Ontario. 


BoBsert  Corporation,  Utica, 
N.Y. 


S 


ymingtoD 
ter,  N.  Y. 


Forge,  Roches-, 


Delivery. 


2,000  tons  eadi,  October  to  March , 
inclusive;  400  tons  April. 


1,040  tons  each,  October  to  Feb- 
ruary,   inclusive;     840    tons 
Mardi. 
400  tons  March,  1,040  tons  April, 
720  tons  May. 


Becommendations  in  accordance  with  the  above  line-up  have  been 
made  to  the  War  Industries  Board,  and  we  understand  you  will 
complete  your  negotiations  with  Army  ordnance. 
Yours  very  truly, 

(Signed)  James  B.  Bonner, 

Vice  Chairman. 

6.  In  a  letter  to  Mr.  Bonner,  dated  October  5,  1918  (Robinson 
Exhibit  No.  5),  the  general  manager  of  the  claimant  company  dis- 
cusses the  allocations  made  by  Mr.  Bonner's  letters  of  September  2$ 
and  October  1,  above  described,  and  refers  to  the  total  requirements 
<^ggi^6gsiting  148,200  tons.  Further  correspondence  passed  between 
Mr.  Bonner  and  the  claimant  company  indicating  that  negotiations 
concerning  these  four  allocations  were  proceeding  simultaneously, 
and  as  one  general  subject  matter. 
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7.  On  October  29, 1918,  the  general  sales  manager  of  the  claimant 
company  addressed  the  following  letter  to  the  Ordnance  Department. 

"New  SHEUi  Steel  Axlocations. 

^*  Major  W.  M.  MacCiiBart, 

"  Rmo  Materials  Section^  Procurement  Division^ 

"  Oifice  of  the  Chief  of  OrdTumce^  Washington^  D.  0. 

"  My  Dear  Major  MacCubart  :  You  are  without  doubt  f uniliar 
with  the  fact  that  to  us  recently  have  been  allocated  several  thousand 
tons  of  82  m/m  shell  steel  rouiids. 

"  With  the  progress  that  we  are  making  with  our  former  contracts, 

it  will  not  belong  before  we  will  be  called  upon,  possil^y  by  the  di- 
rector of  steel  suppljr  or  perhaps  by  the  various  lorginff  companies 
to  whom  we  are  to  ship  the  steel  involved  in  these  new  allocations,  to 
begin  shipments;  against  these  new  contracts,  so  we  are  anxious  to  be 
fully  prepared  in  order  that  there  may  be  the  minimum  of  delay  in 
turning  out  shells  for  Uncle  Sam  for  which  the  steel  in  question  is 
reauirwi. 

^  Will  you  be  good  enough  to  let  us  know  promptly  whether  pro- 
curement orders  or  contracts,  or  possibJy  both  procurement  orders 
or  contracts,  covering  the  various  tomiage  embraced  in  the  term 
used  as  the  caption  for  this  letter,  have  been  prepared  or  are  now 
in  process  of  preparation. 

"Anything  that  you  can  do  toward  expediting  the  forwarding  of 
the  contracts  or  documents  and  information  nece^ary  for  us  before 
we  can  intelligently  make  any  plans  or  preparation  for  the  manu- 
facture of  this  steel,  will  be  greatly  appreciated  by 
"  Yours,  very  truly, 

"  General  Manager  of  Sales. 
**  DD  :E. 
«  CC  to  Mr.  A.  W.  Starke." 

8.  On  November  6,  1918,  the  following  reply  was  addressed  to 
claimant  company : 

"  November  6,  1918. 
"Subject:  New  Shell  Steel  Allocations. 

"  Lackawanna  Steel  Compai^, 

"  Buffalo,  N.  T. 

"Gentlemen:  I  am  dii'ected  by  the  Chief  of  Ordnance  to  ac- 
knowledge receipt  of  your  letter  of  October  29  and  to  inform  you 
that  the  orders  which  you  speak  of  are  now  going  through  the  regu- 
lar routine  of  this  division  and  will  be  mailed  some  time  within  the 
next  ten  days. 

"  Respectfully, 

"Raw  Materials  Section, 
"  W.  M.  MacCleary, 
"  Major  y  Ord.  Dept.,  U.S.A. 

"  By  H.  C.  Phdpps, 

"  Capt.,  Ord.  Dept.,  U.  S.  A." 
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9.  Careful  search  in  the  files  of  the  Ordnance  Department  fails  to 
disclose  any  purchase  order,  contract  or  other  written  evidence  con- 
cerning the  allocation  of  124^00  tons,  other  than  the  original  request 
for  such  allocation*  In  the  case  of  the  allocations  of  October  1  for 
16,000  tons  and  5,840  tons,  contracts  covering  these  particular  allo- 
cations were  subsequently  drafted  and  executed,  both  by  the  Umted 
States  and  by  the  claimant  company  (Government  Exhibits  2  and  8). 
Although  these  contracts  are  dated  as  of  October  21,  1918,  their 
actual  execution  did  not  take  place  until  on  or  about  December  14^ 
1918.  There  is  no  evidence  before  the  Board  as  to  what  course  was 
pursued  in  the  case  of  the  smallest  of  the  four  allocations  covering 
246O  tons.  Attention  is  hereinafter  directed  to  the  termination 
clause  contained  in  both  of  th^se  contracts,  which  were  carried  to 
the  point  of  execution.  On  or  about  December  8,  1918,  the  Lacka- 
wanna Steel  Co.  received  notice  from  the  Government  to  suspend 
operations,  on  all  Government  orders,  and  the  company  complied 
with  these  directions. 

10.  At  the  hearing  before  the  Board,  Mr.  Bobinson,  general  man- 
ager of  sales  of  the  claimant  company,  testified  that  the  general  prac- 
tice and  custom  among  the  various  steel  producers  of  the  country 
during  the  war  was  to  accept  allocations  for  Government  work  with- 
out question  when  received  through  the  War  Industries  Board ;  that 
it  was  known  to  the  steel  trade  that  the  Ordnance  Department 
worked  through  the  director  of  steel  supply  of  the  War  Industries 
Board  in  placing  such  allocations,  and  that  the  director  of  steel  sup- 
ply in  turn  used  the  special  subcommittee  of  the  American  Iron  and 
Steel  Institute,  appointed  for  the  purpose  from  representatives  of 
the  country's  ^teel  interests  for  the  actual  placing  of  such  allocations. 
In  this  connection,  Mr.  Bobinson  testified  as  follows  (Transcript,  p. 
18): 

"  Q.  Did  you  regard  this  (referring  to  tlie  notice  of  allocation)  as 
a  definite  order? 

"A.  Most  assuredly,  as  we  regarded  every  allocation  from  Jim 
Bonner  of  the  ximeriean  Iron  and  Steel  Institute  as  a  definite  obliga- 
tion upon  the  Lackawanna  Steel  Company. 

"  Q.  You  knew,  did  you  not,  that  a  formal  contract  was  required 
by  the  Government  before  the  Government  was  obligated  ? 

"A.  We  knew  nothinff  of  the  kind ;  no,  sir.  We  knew  we  received 
procurement  orders,  and  sometimes  at  very  remote  date  we  received 
formal  contracts  from  the  Ordnance  Department.  I  might  say  in 
that  connection  that  in  the  early  stages  of  the  allocation  to  us  of  mu- 
nition steel  that  we  had  rolled,  shipped,  and  been  paid  for  the  steel 
before  we  received  the  formal  contracts  from  the  Ordnance  Depart- 
ment. It  was  no  unusual  thing,  Colonel  Fairbanks,  for  a  contract  to 
i*each  us  from  the  Ordnance  Department  four  or  five  months  after  an 
allocation  had  been  made  to  us.    If  we  had  stopped  our  mills  and  had 
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stood  on  the  technicality  of  not  having  a  formal  order  we  would  not 
have  produced  anything  for  the  United  States  Government." 

11.  The  evidence  also  tends  to  show  that  the  steel  producers  for 
the  most  part  accepted  these  apportionments  without  protest,  and 
upon  patriotic  motives  to  the  end  that  the  whole  steel  industry  of 
the  United  States  should  be  coordinated  to  meet  the  Nation's  de- 
mands; that  it  was  well  understood  among  the  steel  producers  that 
a  gigantic  progi*am  of  mimition  production  was  under  way  for  the 
1919  campaign  in  France,  and  that  steel  producers  generally  were 
working  together  with  the  Government  with  the  one  end  in  view  of 
meeting,  promptly  and  fully,  the  requirements  of  that  program. 

12.  It  was  further  shown  at  the  hearing  that  the  Lackawanna. 
Steel  Co.  began  preparation  for  production  upon  receiving  the  formal 
allocations  through  the  American  Iron  and  Steel  Institute  without 
waiting  for  procurement  orders  from  the  Ordnance  Department,  or 
for  the  execution  of  formal  contracts,  and  that  such  was  the  gen- 
eral custom  at  that  stage  of  the  war  among  steel  producers  because 
of  the  urgency  for  production  and  rapid  delivery. 

13.  In  the  case  of  the  allocation  for  124,200  tons  of  shell  steel  the 
company  it  appears  proceeded  at  once  to  make  preparation  for  manu- 
facturing the  steel.  FerrosiUcon  was  one  of  the  necessary  ingre- 
dients, and  the  company  was  unable  to  obtain  a  sufficient  quantity 
by  purchasing  in  the  open  market.  It  therefore  used  one  of  its  own 
furnaces,  in  which  it  produced  3,616  tons  of  ferrosilicon  up  to  Octo- 
ber 29,  1918;  437  tons  had  previously  been  purchased  by  the  com- 
pany, making  a  total  of  4,058  tons  still  retained  by  the  company,  and 
which  it  now  desires  to  have  the  Government  take  over  at  cost. 
There  is  also  evidence  to  the  effect  that  4,053  tons  of  ferrosilicon 
does  not  exceed  the  amount  required  for  the  124,200  tons  of  steel  in 
contemplation. 

llECISION. 

1.  It  will  be  noted  that  the  requisition  for  the  steel  in  question 
was  initiated  by  the  Ordnance  Department  by  a  request  that  an 
allocation  be  made  within  48  hours  by  the  War  Industries  Board 
(Kobinson  Exhibit  No.  11).  Such  allocaticm  was  promptly  made 
by.  the  War  Industries  Board  through  the  medium  of  the  sub- 
committee on  steel  distribution  of  the  American  Iron  and  Steel  In- 
stitute. In  the  notice  of  allocation  mailed  to  the  claimant  state- 
ment is  made  that  the  company  will  complete  its  negotiations  with 
Army  Ordnance  in  the  usual  manner.  The  large  allocation  for 
124,200  tons  was  closely  followed  by  three  similar  allocations  for 
steel  of  a  similar  character,  which  will  presently  be  the  subject  of 
further  consideration. 
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2.  After  assembly  of  the  component  materials  for  this  steel  had 
begun  the  claimant  made  inquiry  of  the  Ordnance  Department  as 
to  when  formal  order  might  be  expected.  The  response  of  the  Ord- 
nance Department  to  this  letter  was  an  explicit  recognition  of  the 
negotiations  up  to  that  period,  and  amounts  to  a  ratification  thereof. 
The  language  of  the  Ordnance  Department's  letter  to  the  claimant^ 
dated  November  6,  1918,  was : 

"  The  orders  which  you  speak  of  are  now  going  through  the  regu- 
lar routine  of  this  division,  and  will  be  mailed  some  time  within 
the  next  ten  days." 

The  officer  who  signed  this  letter,  Capt.  H.  C.  Phipps,  is  the  same" 
individual  who  signed  the  original  requisition  for  the  allocation  of 
this  steel,  under  date  of  September  17, 1918.  It  is  the  opinion  of  the 
Board  that  by  this  letter  of  November  6, 1918,  the  Ordnance  Depart- 
ment sanctioned  the  action  already  taken  by  the  War  Industries 
Board  and  its  cooperating  committee  on  steel  distribution,  and 
adopted  such  action  as  its  own.  This  is  borne  out  by  subsequent  de- 
velopments concerning  the  smaller  allocations  of  16,000  and  5,840 
tons. 

3.  Both  Lackawanna  Steel  Co.'s  letter  of  inquiry  of  October  29 
and  the  Ordnance  Department's  reply  of  November  6  refer  to  more 
than  one  order,  and  both  letters  bear  the  subject,  ^^New  shell  steel 
allocations.''  The  Lackawanna  Steel  Co.  had  then  received  notice 
of  four  allocations  for  this  sort  of  steel,  namely,  for  124,200,  16,000, 
6,840,  and  2,160  tons,  respectively,  and  beyond  doubt  these  were 
collectively  the  subject  of  the  Ordnance  Department  confirmatory 
letter. 

4.  In  the  case  of  the  16,000  and  the  5,840  ton  allocations  formal  con- 
tracts were  subsequently  drawn  up  and  executed  by  both  parties 
(Government  Exhibits  2  and  3).  Although  these  contracts  bear 
date  of  October  21,  1918,  it  is  apparent  that  they  were  not  signed 
until  after  the  Ordnance  Department  letter  saying  that  "  the  orders 
were  going  through  the  usual  routine." 

5.  Following  the  signature  of  the  general  manager  of  the  Lacka- 
wanna Steel  Co.  to  the  contract  for  6,840  tons  appear  the  figures 
12-14-18,  and  the  signature  of  the  secretary  of  the  company  is  fol- 
lowed by  the  figures  12-17-18.  The  testimony  of  the  claimant's  offi- 
cials before  the  Board  was  to  the  effect  that  all  of  these  four  alloca- 
tions were  regarded  practically  as  one  manufacturing  proposition. 
(Transcript,  pp.  8  and  9.) 

6.  The  notice  of  allocations  in  all  cases  was  in  the  same  form,  and 
the  two  contracts  which  were  actually  drafted  and  signed  are  iden- 
tical in  form,  differing  only  in  their  separate  specification  of  amounts 
and  deliveries.    Although  careful  search  of  the  files  of  the  Ordnance 
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Department  fails  to  reveal  any  trace  of  an  order  or  contract  in  writ- 
ing covering  the  allocation  for  124,200  tons,  yet  there  is  full  justifica- 
tion for  the  conclusion  that  the  Ordnance  Department  had  in  mind 
the  issuance  of  a  contract  in  the  same  form  as  those  subsequently 
issued  to  the  same  company  for  material  of  the  same  character,  cover- 
ing the  small  allocations  which  were  at  the  same  time  "  going  through 
the  regular  routine  "  of  the  procurement  division.  Neither  can  there 
be  any  doubt  that  a  contract  in  this  form  would  have  expressed  the 
understanding  of  the  Lackawanna  Steel  Co.  as  to  its  agreement. 
Such  a  form  oi  contract  complies  with  the  standardized  clauses  pre- 
scribed by  the  Secretary  of  War  at  that  time  and  in  every  way  is 
expressive  of  the  intention  of  the  parties. 

7.  The  Board  therefore  finds  that  the  full  expression  of  the  con- 
tractual relation  existing  between  the  parties  as  to  the  124,200  tons, 
following  the  ratification  of  the  several  orders  by  the  Ordnance  De- 
partment, is  to  be  found  in  a  form  of  contract  precisely  following 
the  two  executed  contracts  covering  the  16,000  and  5,840  ton  alloca- 
tions. These  orders  were  being  put  through  the  regular  routine,  and 
inasmuch  as  the  two  contracts  of  October  21  bear  date  three  weeks 
after  the  allocations  covered  thereby,  it  is  fair  to  assign  a  date  three 
weeks  after  the  allocation  of  124,200  tons  as  the  proper  date  for  the 
contract  relating  thereto. 

8.  It  being  established  that  the  nature,  tenns,  and  conditions  of 
the  agreement  relating  to  the  124,200  tons  are  to  be  properly  and 
fully  set  forth  in  an  instrument  analogous  to  the  two  contracts  of 
October  21,  it  is  to  be  noted  that  the  latter  contracts  included  a  ter- 
mination clause,  which  reads  as  follows : 

"Article  XIV.  Termination.— This  contract  being  necessitated  by 
a  state  of  war  existing,  it  is  desirable  and  expedient  that  provision 
be  made  for  its  cancellation  upon  fair  and  equitable  terms  in  the 
event  of  the  termination  or  limitation  of  the  war,  or  if  in  anticij^ation 
thereof  or  because  of  changes  in  methods  of  warfare  the  Chief  of 
Ordnance  should  be  of  the  opinion  that  the  completion  of  this  con- 
tract has  become  unnecessary.  It  is  therefore  provided  that  at  any 
time,  and  from  time  to  time,  during  the  currency  of  this  contract 
the  Chief  of  Ordnance  may  for  any  of  the  causes  above  stated  notify 
the  contractor  that  any  part  or  parts  of  the  articles  then  remaining 
undelivered  shall  not  be  manufactured  or  delivered. 

"  In  the  event  of  such  completion  or  partial  termination  the  United 
States  shall  inspect  all  completed  articles  then  on  hand,  and  shall 
pay  to  the  contractor  the  price  herein  fixed  for  all  articles  accepted 
by  and  delivered  to  the  United  States.  The  United  States  shall  also 
pay  to  the  contractor  the  cost  of  the  materials  and  component  parts 
purchased  by  the  contractor  for  the  performance  of  this  contract  and 
then  on  hand  in  an  amount  not  exceeding  the  requirements  for  the 
completion  of  this  contract  provided  they  comply  with  the  specifica- 
tions, and  also  all  costs  shown  by  the  contractor  to  have  been  there- 
tofore necessarily  incurred  in  the  performance  of  this  contract  and 
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remaining  unpaid,  and  the  United  States  shaU  also  protect  the  con- 
tractor on  all  obligations  incurred  necessarily  and  solely  for  the  per- 
formance of  this  contract  of  which  the  contractor  can  not  be  other- 
wise relieved.  To  the  above  may  be  added  such  sums  as  the  Chief  of 
Ordnance  may  deem  necessary  to  fairly  and  justly  compensate  the 
contractor  for  work,  labor,  and  service  rendered  under  this  contract. 

^^  Title  to  all  such  materials  and  component  parts  paid  for  by  the 
United  States  under  this  article  ^all  immediately  upon  such  pay- 
ment vest  in  the  United  States. 

"  The  United  States  may  refuse  to  make  any  payment  or  to  reim- 
burse the  contractor  for  or  on  account  of  material  or  component  parts 
intended  to  form  a  part  of  the  articles,  whether  unused  or  in  the 
process  of  manufacture  or  manufactured  in  respect  to  the  delivery  of 
which  the  contractor  shall  be  in  arrears  not  due  to  causes  beyond  its 
control  at  the  time  of  such  termination." 

9.  Embodying  this  provision  in  the  contract  as  to  the  124,200  tons, 
it  follows  that  the  agreement  having  been  terminated  by  the  United 
States  f oUo^ng  the  armistice,  the  Government  is  boimd  to  take  over 
the  component  materials  properly  provided  for  the  contract  and  pay 
for  them  in  accordance  with  this  termination  clause,  the  title  to  such 
materials  thereupon  vesting  in  the  United  States,  unless  a  settle- 
ment more  favorable  to  the  Government  is  negotiated  with  the 
claimant. 

DISPOSmON. 

Certificate  ''  C  "  should  be  issued  in  the  usual  form  and  a  document 
attached  thereto  setting  forth  the  nature,  terms,  and  conditions  of 
the  agreement  found  to  have  existed  between  the  Ordnance  Depart- 
ment and  the  claimant  pursuant  to  the  foregoing  decision,  ^ch 
certificate  and  accompanying  document  should  then  be  transmitted 
to  the  Claims  Board,  Ordnance  Department,  for  further  procedure 
pursuant  to  the  provisions  of  Supply  Circular  No.  17. 

Col.  Delafield,  Maj.  Henry,  and  Mr.  Pollard  concurring. 


Case  No.  150-C-257. 

In  re  CLAIM  OF  WOODWABD  DiOH  CO. 

1.  COHTKJlCTS,  what  G0V8TITVTE8— C0KPVL80BY  0KDEB8,  EFFECT 
OF— WPLIED  AOREEKEHT,  GOXFVLSOKY  OEDEK  AS  GREATIHG — 
HATIOHAL  DEFENSE  ACT,  COXFULSOEY  OEDEES  ISSUED  mfDEE — 
QUASI  OOHTEACT,  WHEE  CEEATED. — ^Where  a  oompuliory  order  it 
iiiued  under  the  proYliions  of  leotion  180  of  the  national  defense  net 
of  Jnne  8,  1916  (tec.  3115-0,  V.  8.  Comp.  8tat8.)»  which  provldei  thnt 
cotfipliance  therewith  shall  he  obligatory,  imposinfir  a  penalty  for  non- 
compliance, and  that  the  compensation  to  be  paid  for  the  products  and 
the  material  shall  be  fair  and  Just,  the  statutory  duty  imposed  upon 
claimant  creates  a  contract  implied  in  law  or  quasi  contract,  which 
raises  a  promise  on  the  part  of  claimant  to  comply  with  the  order  and 
a  corresponding:  promise  on  the  part  of  the  Oovemment  to  accept  and 
pay  a  fair  and  just  price  for  all  groods  or  articles  manufactured  in  com- 
pliance with  the  order  prior  to  its  termination.  Where,  howoTer, 
claimant  has  on  hand  products  manufactured  under  such  compulsory 
order  and  both  parties  desire  that  such  balance  be  undeliyered,  the 
Board  will  recommend  that  claimant  be  permitted  to  keep  the  same 
and  be  awarded  a  fair  and  Just  price  therefor  as  determined  by  the 
War  Department  Board  of  Appraisers  and  that  from  the  award  there  be 
deducted  the  fair  value  of  the  product  to  be  retained. 

Mr.  Schick  writing  the  opinion  of  the  Board. 

FINDINGS   OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  petitioner  claims  $22,328.90,  representing  $25,278,  the  value 
of  16,852  gallons  of  toluol  at  $1.50  per  gallon,  less  a  small  salvage 
value  of  $2,949.10,  which  toluol  the  petitioner  had  on  hand  and 
ready  for  delivery  on  the  date  of  the  termination  of  the  compulsory 
order  under  which  it  had  produced  it. 

2.  Under  date  of  June  20,  1918,  and  at  the  instance  of  the  Ord- 
nance Department,  the  Director  of  Purchase,  Storage  and  Traffic  is- 
sued a  compulsory  order  to  the  petitioner  under  section  120  of  the  na- 
tional defense  act,  in  the  following  form : 

•"army  order. 

"  Woodward  Iron  Company,  "  D.  of  P.  S.  T.  No.  860  B/c 

"  Woodward^  Ala.  "  Ordnance  Number  514. 

"  Pursuant  to  the  authority  of  section  120  of  tlie  act  of  Congress 
approved  June  3,  1916  (39  Stats.,  213),  entitled  'An  act  for  making 
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further  and  more  effectual  provisions  for  the  national  defense  and 
for  other  purposes,'  and  acting  under  the  direction  of  the  President 
of  the  United  States,  CJommander  in  Chief  of  the  Army  and  Navy, 
an  order  is  hereby  placed  with  vou,  for  purposes  connected  with  the 
national  security  and  defense,  for  the  entire  output  of  crude  and/or 
refined  toluol  which  your  plant  or  plants  are  capable  of  producing 
from  July  first,  nineteen  hundred  eighteen,  until  December  thirty- 
first,  nineteen  hundred  eighteen  (both  dates  inclusive),  the  said 
products  or  material  being  of  the  nature^  and  kind  usually  produced 
or  capable  of  being  pi-oduced  by  you. 

"The  War  Industries  Board,  through  its  representative  herein 
designated,  J.  M.  Morehead,  Chemicals  and  Explosives  Section,  or 
any  other  representative  which  it  may  in  future  desi^ate,  is  hereby 
authorized  and  empowered  to  accept  delivery  of  said  products  or 
material;  to  take  possession  or  to  direct  delivery  thereof  for  the 
purposes  mentioned  above,  by  waiver  or  otherwise,  and  upon  such 
terms  and  conditions  as  it  may  deem  necessary ;  and  to  make  returns 
to  the  Director  of  Purchase,  Storage  and  Traffic,  Washington,  D.  C, 
of  all  things  done  and  proceedings  had  in  connection  therewith. 

"Approved  by  Chemicals  Division,  War  Industries  Board, 

By  Charles  H.  MaoDowell. 

"Approved  by  Army  Ordnance  Office,  June  19,  1918, 

-  By  M.  F.  Gmoos,  Lt\  Col  Ord.,  N,  A. 

•^Approved  by  the  Office  of  the  Judge  Advocate  General, 

By  L.  W.  Call,  Lt.  Col.^  /.  A. 

"Approved  by  Priorities  Committee,  War  Industries  Board, 

By  Edwin  B.  Parker. 

"This  order  will  take  precedence  over  all  orders  or  contracts 
heretofore  placed  with  you  by  any  person  whatsoever  other  than 
prior  orders  or  contracts  by  the  War  Department,  the  Navy  Depart- 
ment, or  the  Shipping  Board.  You  are  further  notified  that  by  the 
said  act  of  June  3,  1916,  any  refusal  on  your  part  to  ^ve  to  the 
United  States  such  preference  in  the  matter  of  the  execution  of  this 
order,  or  any  refusal  on  your  part  to  furnish  the  above  products 
or  materials  at  a  reasonable  price,  as  determined  by  the  Secretary 
of  War,  is  made  a  felony  and  punishable  by  imprisonment  for  not 
more  than  three  years  and  by  a  fine  not  exceeding  $50,000. 

"  This  order  is  to  be  receipted  for  by  vou  and  returned  to  the 
Toluol  Department,  War  Industries  Boara,  Washington,  D.  C,  the 
duplicate  to  be  retained  by  you. 

^  Done  at  the  citv  of  Washington  this  20  day  of  June,  1918. 

"  By  direction  of  the  Secretary  of  War. 

"  Hugh  S.  Johnson, 
"  Brigadier  General^  N.  J..,  for  the  Director  of 

Purchase^  Storage  and  Traffic. 

"  With  the  approval  of  the  Navy  Department. 

"F.  D.   ROOSKVELT, 

^^Aasistant  Secretary  y 

8.  Subsequently  the  Ordnance  Department  instructed  the  peti- 
tioner to  ship  to  the  Hercules  Powder  Co.,  Herpoco,  Calif.,  all  of  its 
production  of  toluol  in  excess  of  that  required  by  the  Navy. 
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4.  The  petitioner,  in  good  faith  and  in  reliance  on  said  compul- 
sory order  manufactured  toluol  in  excess  of  the  requirements  of  the 
Navy  in  the  amount  of  72,907  gallons,  of  which  it  shipped  56,025 
gallons  to  the  Hercules  Powder  Co.  as  instructed,  leaving  a  bal- 
ance on  its  hands  of  16,862  gallons  undelivered  on  November  28,. 
1918,  the  date  upon  which  the  Director  of  Purchase,  Storage  and 
Traffic  telegraphed  to  the  petitioner  as  follows : 

"Compulsory  order  number  three  hundred  sixty,  dated  June 
twentieth,  nineteen  hundred  eighteen,  for  crude  and  refined  toluol 
is  hereby  terminated  to  take  enect  seven  p.  m.,  November  twenty- 
third,  nineteen  eighteen,  and  further  performance  of  this  order 
shall  cease  at  that  date  and  hour.  Henceforth  all  communications- 
regarding  this  order  should  be  addressed  to  Procurement  Division^ 
Explosives  Branch,  Ordnance  Department,  Washington.  Please 
confirm  by  wire.    By  direction  of  the  Secretary  of  War." 

5.  This  balance  has  never  been  delivered.  On  November  25,  1918^ 
the  petitioner  in  reply  to  the  above  telegram  notified  the  Director 
or  Purchase,  Storage  and  Traffic  by  letter  that  it  had  on  hand  a 
considerable  stock  of  toluol  made  under  said  order  and  requested 
instructions  as  to  its  disposition.  No  reply  thereto  appears  in  th^^ 
record,  and  on  January  10,  1919,  the  petitioner  wrote  a  similar 
letter  to  the  Cincinnati  district  ordnance  office,  which  replied  on 
January  15  that  it  did  not  believe  that  shipping  orders  were  to 
be  expected.  The  record  does  not  disclose  anything  further  regard- 
ing shipping  orders  or  delivery.  It  is  presumed  that  the  petitioner 
and  the  Government  did  not  desire  delivery  and  that  the  toluol 
has  been  otherwise  disposed  of  by  the  petitioner. 

6.  On  August  19, 1918,  the  War  Department  Board  of  Appraisers- 
found  that  the  reasonable  price  for  the  toluol  delivered  under  the 
order  in  question  was  $1.50  per  gallon,  in  the  following  language: 

"Upon  due  consideration,  the  War  Depaitment  Board  of  Ap- 
praisers finds  that  the  reasonable  price  at  which  the  former  owners- 
designated  in  Army  compulsory  order  No.  360  B/G  shall  comply 
with  the  terms  and  conditions  set  forth  therein,  for  the  manufacture- 
of  the  commodity  specified,  is  as  follows : 

"  $1.50  per  gallon  f .  o.  b.  maker's  plant  for  all  toluol  produced  be- 
tween July  1st,  1918,  and  December  31st,  1918,  both  dates  inclusive. 

"  Whereupon  the  War  Department  Board  of  Appraisers  awards  to- 
the  person,  firm,  or  corporation  named  in  said  order  just  compensa- 
tion for  the  manufacture  of  the  said  commodity,  in  accordance  with 
the  terms  and  provisions  of  the  said  order,  when  inspected  and  ac- 
cepted bv  due  authority,  at  the  rate  set  forth  in  the  preceding  para- 
graph of  this  instrument,  payment  to  be  made  upon  the  certification 
of  the  requisitioning  authority  as  to  quantity  and  quality." 

No  claim  is  made  for  the  toluol  delivered  prior  to  November  28^ 
1918,  and  presumably  it  has  been  paid  for  at  the  price  stated. 
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DECISION. 

1.  The  compulsory  order  under  which  the  petitioner  produced  the 
balance  of  undelivered  toluol  was  issued  under  the  provisions  of  sec- 
tion 120  of  the  national  defense  act  of  June  3,  1916  (sec.  3115  G^ 
United  States  Compiled  Statutes),  which  provides  that  compliance 
therewith  shall  be  obligatory,  imposing  a  penalty  for  noncompliance,, 
and  that  the  compensation  to  be  paid  for  the  products  and  the  mate- 
rial shall  be  fair  and  just.  We  are  of  the  opinion  that  the  statutory 
duty  imposed  upon  the  petitioner  created  a  contract  implied  in  law  or 
quasi  contract  (sees.  1355-1358,  Elliott  on  Contracts),  which  raised  a 
promise  on  the  pait  of  the  petitioner  to  comply  with  the  order  and  a 
corresponding  promise  on  the  part  of  the  Government  to  accept  and 
pay  a  fair  and  just  price  for  all  toluol  manu{|ptured  by  the  petitioner 
in  compliance  with  the  order  prior  to  its  tei*mination.  Inasmuch  as 
both  parties  desire  that  the  balance  of  toluol  be  imdelivered,  it  is 
recommended  that  the  petitioner  be  permitted  to  keep  it  and  that  it 
be  awarded  a  fair  and  just  price  therefor,  as  determined  by  the  War 
Department  Board  of  Appraisers,  and  that  from  the  award  there  be 
deducted  the  fair  salvage  value  of  the  toluol  to  be  retained. 

DISFOBITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  claims  board.  Ordnance  Department,  Washington,  D.  C,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  should  be  adjusted,  paid,  or  dis- 
charged. 

Col.  Delafield,  Lieut.  Col.  Hamilton,  and  Mr.  Bayne  concurring. 


Case  No.  446. 

In  re  CLAIX  OP  TEE  AJAX  KUBBEK  CO. 

1.  OOHTBAGT  FOTTHD  TO  HAVE  BBEH  EVTBBBO  IHTO  and  claim  for  expend- 
itures inenrred  in  preparation  to  perform  same  allowed. 

Lieut.  C!ol.  McKeeby  writing  the  opinion  of  the  Board. 

JIKDINGS  OF  FACrr. 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic  Di- 
vision Supply  Circular  No.  17,  by  the  Ajax  Rubber  Co.,  Racine,  Wis., 
for  $2,717.60,  damages  sustained  by  reason  of  cancellation  of  a  con- 
tract alleged  to  have  been  entered  into  by  the  claimant  with  the  Gov- 
ernment for  the  machining  of  1,000  steel  F.  W.  D.  truck  wheels. 

2.  Early  in  October,  1918,  there  was  an  insufficient  supply  of 
F.  W.  D.  truck  wheels,  and  the  firms  then  making  them  could  not  ma- 
terially increase  production  to  meet  current  demands.  Pressure  was 
being  brought  to  bear  upon  the  contracts  and  production  branch, 
motors  and  vehicles  division  of  the  Quartermaster  Corps,  to  increase 
production  of  F.  W.  D.  trucks. 

3.  On  October  3  a  representative  of  the  motors  and  vehicles  divi- 
sion, Quartermaster  Corps,  Capt.  A.  C.  Sladky,  visited  the  plant  of 
the  Ajax  Rubber  Co.  at  Racine,  Wis.,  and  found  said  plant  suitable 
for  the  work  of  machining  F.  W.  D.  truck  wheels.  The  castings  were 
to  be  furnished  by  the  Bettendorf  Co.,  of  Bettendorf,  Iowa.  At  that 
time  it  was  agreed  between  Capt.  Sladky  and  the  Ajax  Rubber  Co. 
that  they,  the  Ajax  Rubber  Co.,  could  start  the  work  of  machining 
F.  W.  D.  wheels  in  approximately  three  weeks.  These  wheels  were  to 
be  turned  out  as  rapidly  as  possible  after  the  plant  was  remodeled 
and  were  to  be  finished  and  delivered  within  a  reasonable  time. 

4r.  On  October  10,  1918,  Maj.  M.  B.  Edgerton,  of  the  motors  and 
vehicles  division.  Quartermaster  Corps,  at  Chicago,  111.,  wired  Maj. 
Zacharias,  of  the  motors  branch.  Purchase,  Storage  and  Traffic  Divi- 
sion, Washington,  D.  C,  requesting  that  a  contract  be  entered  into 
with  the  Ajax  Rubber  Co.,  of  Racine,  Wis.,  to  machine  1,000  steel 
F.  W.  D.  truck  wheels  on  a  cost-plus  basis.  On  October  11,  1918, 
Maj.  Zacharias  wired  Maj.  Edgerton  approving  the  contract  on  a 
fixed-price  basis.    This  fixed  price  was  to  be  arrived  at  by  allowing 
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the  Ajax  Bubber  Co.  to  machine  50  sets  of  wheels,  and  from  the 
results  of  this  run  to  arrive  at  a  fixed  price  which  would  be  fair.  The 
motors  and  vehicles  branch,  Quartermaster  Corps,  had  enough  avail- 
able information  to  insure  a  price  being  set  for  the  completion  of  the 
entire  contract. 

5.  Thereafter  Mr.  W.  T.  Walker,  of  the  Quartermaster  Depart- 
ment, and  Mr.  L.  T.  Vance,  representing  the  Ajax  Bubber  Co.,  en- 
tared  into  an  agreement  that  the  fixed  price  for  the  machining  of  the 
first  1,000  sets  of  steel  F.  W.  D.  wheels  would  be  as  follows:  For  the 
first  50  sets,  $277.64 ;  the  next  500  sets,  $267.64 ;  and  the  remainder  of 
the  1,000  sets,  $262.64. 

6.  On  October  17,  1918,  instructions  were  given  by  Capt.  A.  C. 
Sladky  to  the  Ajax  Bubber  Co.  to  proceed  to  machine  thos^  wheels, 
and  at  the  same  time  Capt.  Sladky  handed  to  the  Ajax  Bubber  Co., 
as  further  authority  to  go  ahead  with  the  contract,  copies  of  tele- 
^ams  of  October  10  and  October  11. 

7.  Acting  on  the  verbal  order  of  Capt.  Sladky  and  the  two  tele- 
grams the  Ajax  Bubber  Co.  proceeded  to  buy  machinery  and  extend 
and  fit  up  their  plant  for  the  machining  of  F.  W.  D.  truck  wheels, 
and  in  doing  this  they  expended  a  large  sum  of  money. 

8.  On  November  12,  1918,  the  Ajax  Bubber  Co.  was  prepared  to 
macliine  and  were  actually  machining  F.  W.  D.  truck  wheels,  in  pur- 
suance of  their  contract  with  the  (Government  as  evidenced  by  the 
ordera  of  Capt.  Sladky  and  the  telegrams  above  mentioned. 

9.  On  December  16,  1918,  Wood-Motors-George  wired  the  Ajax 
Bubber  Co.  that  their  contract  was  terminated  in  the  public  interest, 
and  this  telegram  was  confirmed  by  letter  dated  December  20,  1918^ 
signed  H.  M.  Lewy,  Quartermaster  Corps,  motors  branch,  contract 
^eetioau  motors  and  vehicles  division. 

10.  Some  time  thereafter  the  Ajax  Bubber  Co.  was  notified  by 
lieut.  Bell,  general  depot  of  the  Quartermaster  Corps,  Chicago,  111., 
to  salvage  all  material  that  they  had  on  hand.  This  was  done,  and 
:after  deducting  the  amount  received  for  salvage  a  claim  for  $2,717.6^ 
was  filed. 

11.  All  of  the  expenditures  were  made  by  the  Ajax  Bubber  Co. 
prior  lo  November  12,  1918. 

OONGLXJSION. 

1.  The  evidence  establishes  the  existence  of  a  contract  made  be- 
tween the  Government,  acting  through  Maj.  Zacharias,  Maj.  Edger- 
ton,  and  Capt.  Sladky,  and  the  claimant,  on  or  about  October  17, 
1918,  which  contract  was  canceled  by  the  Government  in  the  public 
interest  on  or  about  December  16, 1918. 
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2.  The  claimant  has  shown  cause  to  justify  reimbursement  on  ac- 
count of  expenses  incurred  on  account  of  the  procurement  of  in- 
creased facilities,  plant  changes,  and  extensions. 

NATURE,  TERMS,  AND  CONDITIONS  OF  THE  AGREEMENT  HEREIN  FOUND  TO- 
HAVE  BEEN  MADE  AND  WHICH  MAY  BE  ADJUSTED  UNDER  THE  ACT  AP- 
PROVED MARCH  2,  1019. 

1.  The  agreement  made  between  the  Government  and  the  claimant 
on  or  about  October  17,  1918,  provided  for  the  machining  of  and 
delivery  to  the  Government  of  1,000  sets  steel  F.  W.  D.  truck  wheels, 
within  a  reasonable  time. 

3.  One  thousand  sets  F.  W.  D.  truck  wheels  were  to  be  machined 
for  a  fixed  price,  which  said  fixed  price  was  as  follows:  For  the  first 
50  sets,  $277.64 ;  the  next  600  sets,  $267.64 ;  and  the  remainder  of  the 
1,000  sets,  $262.64,  and  these  were  to  be  machined  and  delivered  as. 
rapidly  as  possible,  but  all  within  a  reasonable  time. 

3.  llie  agreement  contemplated  the  procurement  and  installation 
of  increased  facilities  for  the  extension  of  claimant's  plant  for  the 
purpose  of  complying  with  the  terms  of  the  contract  between  the 
claimant  and  the  Government,  i.  e.,  the  machining  of  steel  F.  W.  D^ 
truck  wheels. 

RECOMMENDATION. 

1.  That  the  claimant  be  paid  such  amount  as  the  purchase  board 
of  the  motors  and  vehicles  division.  Quartermaster  Corps,  find  to  be 
due  it,  taking  into  consideration  the  amounts  spent  by  claimant  on 
account  of  procurement  of  increased  facilities,  plant  changes  and 
extensions,  and  deducting  any  amounts  therefrom  that  may  be  saved 
by  salvage. 

DISPOSITION. 

1.  A  statement  of  the  nature,  terms,  and  conditions  of  the  agree- 
ment found  herein  to  have  been  made  between  the  Government  and 
the  claimant  and  a  statement  of  the  recommendation  of  this  Board,, 
together  with  certificate.  Form  C,  should  be  tiansmitted  to  the  pur- 
chase board,  motors  and  vehicles  division.  Quartermaster  Corps,  to 
ascertain  the  amount  due  claimant. 

Col.  Delafield,  Lieut.  Col.  Williams,  and  Mr.  McCandless  con- 
curring. 


Case  No.  150-C-18S3. 

In  re  CUUX  07  PITTSBtT&OH  BT-V&OBtTCT  COKE  CO. 

1.  COXTirLaO&T  OBBXBS,  XnXCT  OF^COHTBACT,  what  C0H8TI- 
TTTTES— nCPLIBB  AOBEEMEHT,  WSAT  COHSTITTTTES— HATIOHAL 
BEFXH8X  ACT,  COXPiaSOBT  OBBEBS  BSSITEB  imBBB,  EnECT 
07. — Tlie  fttatutoiy  dut^r  Imposed  os  a  penos  fey  tlie  isftua&oe  of  a  eom- 
pvlftory  order  under  seotloii  190  of  the  national  defense  aot  oreatoo  a 
eontraet  Implied  in  law  or  qnati  eonttacty  whioli  raises  a  promise  on 
tke  part  of  the  person  to  whom  it  it  issued  to  comply  with  the  order, 
and  a  conespondins  promise  on  the  part  of  the  OoTemment  to  accept 
and  to  pay  a  fair  and  jnst  price  for  the  article  or  product  manufactured 
in  compliance  with  such  order. 

9.  ACT  OV  XABCH  %,  1919,  JiniI9DICnOB  OF  8B0BBTABY  OF  WA& 
inrBXB— OOlCPULflOBT  OBBEBS,  HOT  AaBEBBOBHTS  EZECtTTEB  IH 
XAHHEB  7BESCBIBEB  BT  LAW— JITBISBICTION  OF  SECBETABY  OF 
WAB^-8ECBETABT  OF  WAB,  JXTBISBICTION  OF.— The  act  of  Harch 
8,  1919,  limits  the  power  of  the  Secretary  of  War  to  adjust  any  agree- 
ment, express  or  implied,  which  has  not  been  executed  in  the  manner 
presoribed  by  law.  This  limitation  relates  to  seotion  8744,  BoTiiod 
Statutes,  which  proTides  that  the  Secretary  of  War  shall  cause  Oovem- 
ment  contracts  to  be  reduced  to  writing  and  signed  by  the  contracting 
parties  with  their  names  at  the  end  thereof.  A  compulsory  order  issued 
under  the  proTisions  of  section  180  of  the  national  defense  act,  not 
being  so  signed,  is,  therefore,  not  an  agreement  executed  in  the  manner 
prescribed  by  law  within  the  meaning  of  the  act  of  ICarch  8,  1919,  and 
the  limitation  aboTC  referred  to  does  not  prcTcnt  the  Secretary  of  War 
from  adjusting,  paying,  or  discharging  under  the  act  an  agrreement  im- 
plied in  law  from  a  compulsory  order. 

8.  AXEHBXEHT  OF  CLAIX,  WHAT  IS— CLAIXB,  WHEH  FBOFEBLY  FILSB— 
FBOCEBUBE,  CLAIMS,  WHEH  FBOFEBLY  FILED  AS  TO  TIHE.— A 
claim  Hied  with  an  ordnance  district  claims  board  prior  to  June  SO, 
1919,  is  a  presentation  of  such  claim  within  the  meaning  of  the  act  of 
ICarch  8,  1919,  and  the  filing  of  a  proper  claim  with  this  Board  under 
regulations  for  relief  under  the  act  of  ICarch  8.  1919,  is  merely  an 
amendment  of  such  original  claim  which  does  not  prevent  relief  under 
the  act. 

4.  CLAnCS  ABISIHO  OITT  OF  COXFITLSOBY  OBBEBS,  FBOCEDXTBE— COX- 
PITLSOBY  OBDEBS,  FBOCEBtTBE  FOB  ABTITSTICEHT  OF  CLADCS— 
FBOCEBXTBE  FOB  ABJITSTXEHT  OF  CLAIXS  ABISIHO  FBOK  COX- 
FTTLSOBY  OBDEBS  —  SETTLEKEHT  COHTBACT,  WHEN  NOT 
PBOPEB. — The  procedure  prescribed  by  the  Secretary  of  War  for  the 
adjustment  of  claims  arising  out  of  compulsory  orders  issued  under 
the  proTisions  of  section  180  of  the  national  defense  aot  is  by  an 
award  as  provided  in  Supply  Circular  17  (rcTised),  and  not  by  settle- 
ment contract.  A  settlement  contract  which  has  been  executed  in 
such  matter  is  unauthorized. 
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Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  petitioner  made  its  claim  in  May,  1919,  before  the  New 
York  Ordnance  District  Claims  Board,  under  a  compulsory  order 
under  which  it  produced  certain  toluol.  On  July  8, 1919,  that  board 
passed  a  resolution  awarding  the  petitioner  $1B1,691.81,  less 
$29,096.74,  for  materials  to  be  retained  by  it,  making  a  net  award 
of  $102)595.07.  That  award  was  followed  by  a  settlement  contract, 
dated  July  14, 1919,  made  by  a  contracting  officer  of  the  New  York 
Ordnance  District  Claims  Board,  settling  with  the  petitioner  for 
$102,596.07,  pursuant  to  the  award.  This  case  has  been  forwarded 
by  the  War  Department  Board  of  Appraisers  to  this  Board  for  dis- 
position, pursuant  to  the  memorandum  of  the  former  chairman  of  this 
Board  to  Col.  Herbert  H.  Lehman,  assistant  director  of  purchase,^ 
storage  and  traffic,  dated  April  17, 1919,  and  the  memorandum  of  Col. 
Lehman  to  the  War  Department  Board  of  Appraisers,  dated  April 
18,  1919. 

2.  Under  date  of  June  20, 1918,  and  at  the  instance  of  the  Ordnance 
Department,  the  director  of  purchase,  storage  and  traffic  issued  a  com- 
pulsory order  to  the  petitioner  under  section  120,  of  the  national 
defense  act  in  the  following  form : 

ARMT  ORDER. 

PiTi'SBURGH  Bt-Products  Coke  Co.,  D.  of  P.  S.  T.  No.  360  B.  C. 

Pittsburgh^  Pa.  Ordnance  #514. 

Pursuant  to  the  authority  of  section  120  of  the  act  of  Conffress 
approved  June  8, 1916  (39  Stats.  213),  entitled  "  An  act  for  maldn^, 
further  and  more  effectual  provisions  for  the  national  defense  ana 
for  other  purposes,"  and  acting  under  the  direction  of  the  President 
of  the  United  States,  Conunander  in  Chief  of  the  Army  and  Navy, 
an  order  is- hereby  placed  with  vou,  for  purposes  connected  with  the 
national  security  and  defense,  foi'  the  entire  output  of  crude  and^or 
refined  toluol  which  your  plant  or  plants  are  capable  of  producmg 
from  July  first,  nineteen  hundred  eighteen,  until  December  thirty- 
first,  nineteen  hundred  eighteen  (both  dartes  inclusive),  the  said 
products  or  material  being  of  the  nature  and  kind  usually  produced 
or  capable  of  being  produced  by  you. 

The  War  Industries  Board,  through  its  representative  herein 
designated,  J.  M.  Morehead,  chemicals  and  explosives  section,  or  any 
other  representative  which  it  may  in  future  designate,  is  hereby 
authorized  and  empowered  to  accept  delivery  of  said  products  or 
material,  to  take  possession  or  to  direct  delivery  thereof  for  th^ 
purposes  mentioned  above,  by  waiver  or  otherwifle  and  upon  such 
terms  and  conditions  as  it  may  deem  necessary^  and  to  make  returns 
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to  the  Director  of  Purchase,  Storage  and  Traffic,  Washington,  D.  C-, 
of  all  things  done  and  proceedings  had  in  connection  therewith. 

Approved  by  Chemicals  Division,  War  Industries  Board. 

By  Charles  H.  MacDowell. 
Approved  by  Army  Ordnance  Office,  June  19, 1918. 

By  M.  F.  Griggs,  Lt.  Col.  Ord.  N.  A. 
Approved  by  the  Office  of  the  Judge  Advocate  General. 

By  L.  W.  Caix,  Lf.  Col  J.  A.  N.  A. 
Approved  by  Priorities  Committee,  War  Industries  Board. 

By  Edwin  B.  Parker.  • 

This  order  will  take  precedence  over  all  orders  or  contracts  here- 
tofore placed  with  vou  by  any  person  whatsoever  other  than  prior 
orders  or  contracts  oy  the  War  Department,  the  Navy  Department, 
or  the  Shipping  Board.  You  are  further  notified  that  by  the  said 
act  of  June  3,  1916,  any  refusal  on  your  part  to  give  to  the  United 
States  such  preference  in  the  matter  of  the  execution  of  this  order, 
or  any  refusal  on  your  part  to  furnish  the  above  products  or  mater- 
ials at  a  reasonable  price,  as  determined  by  the  Secretary  of  War,  is 
made  a  felony  and  punishable  by  imprisonment  for  not  more  than 
three  years  and  by  a  fine  not  exceeding  $50,000.  Tliis  order  is  to 
be  receipted  for  by  you  and  returned  to  the  toluol  department,  War 
Industries  Board,  Washington,  D.  C,  the  duplicate  to  be  retained 
by  you. 

Done  at  the  citv  of  Washington  this  20th  day  of  June  1918. 

By  direction  of  the  Secretary  of  War. 

Hugh  S.  Johnson, 
Brigadier  General^  N,  A.^  for  the  Director 

of  Pvirchase^  Storage^  and  Traffic, 

With  the  approval  of  the  Navy  Dept. 

F.  D.  Roosevelt, 
Aasittant  Secretary. 

3.  Tliereafter  the  petitioner  produced  toluol  for  the  Government 
in  compliance  with  said  order  until  November  23, 1918,  the  date  upon 
which  the  director  of  purchase,  storage  and  traffic  telegraphed  to 
the  petitioner  as  follows: 

•'Compulsory  order  number  three  hundred  sixty,  dated  June 
twentieth,  nineteen  eighteen,  for  crude  and  or  refined  toluol  is  here- 
by terminated  to  take  effect  seven  p.  m.,  November  twenty-third, 
nineteen  eighteen,  and  further  performance  of  this  order  shall  cease 
at  that  date  and  hour.  Stop.  Henceforth  all  communications  re- 
garding this  order  should  be'  addressed  to  procurement  division  ex- 
glosives  branch,  Ordnance  Department,  Washington,  D.  C.  Stop, 
lease  confirm  by  wire.  Stop.  By  direction  of  the  Secretary 
of  War." 

4.  At  the  time  of  the  taking  effect  of  said  suspension  order  the  peti- 
tioner had  on  hand  certain  toluol  and  raw  materials  for  which  it 
seeks  reimbursement  less  the  value  of  the  materials  retained  by  it. 
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5.  On  August  19,  1918,  the  War  Department  Board  of  Appraisers 
found  that  the  reasonable  price  for  the  toluol  delivered  under  the 
order  in  question  was  $1.50  per  gallon,  in  the  following  language: 

"  Upon  due  consideration  the  War  Department  Board  of  Ap- 
praisers finds  that  the  reasonable  price  at  which  the  former  owners 
designated  in  Army  Compulsory  Order  No.  860  B/C  shall  comply 
with  the  terms  and  conditions  set  forth  therein,  for  the  manufacture 
of  the  commodity  specified,  is  as  follows: 

"$1.50  per  gallon  f.  o.  b.  maker's  plant  for  all  toluol  produced 
between  July  1,  1918,  and  December  31,  1918,  both  dates  inclusive. 

"Whereupon  the  War  Department  Board  of  Appraisers  awards 
to  the  person,  firm  or  corporation  named  in  said  order,  just  com- 
pensation for  the  manufacture  of  the  said  commodity  in  accordance 
with  the  terms  and  provisions  of  the  said  order,  when  inspected  and 
accepted  by  due  authority,  at  the  rate  set  forth  in  the  precedii^ 
paragraph  of  this  instrument,  payment  to  be  made  upon  the  certi- 
fication of  the  requisitioning  authority  as  to  quantity  and  quality." 

6.  No  claim  is  made  for  the  toluol  delivered  prior  to  November  23, 
1918,  and  presmnably  it  has  already  been  paid  for  at  the  price  fixed 
by  the  War  Department  Board  of  Appraisers. 

DECISION. 

1.  The  compulsory  order  under  which  the  petitioner  was  producing 
toluol  was  issued  under  the  provisions  of  section  No.  120  of  the 
national-defense  act  of  June  3,  1916  (sec.  31150,  U.  S.  Compiled 
Statutes),  which  provides  that  compliance  therewith  shall  be  obliga- 
tory, imposing  a  penalty  for  noncompliance,  and  that  the  compensa- 
tion to  be  paid  for  the  products  and  material  shall  be  fair  and  just. 
We  are  of  the  opinion  that  the  statutory  duty  imposed  upon  the 
petitioner  created  a  contract  implied  in  law  or  quasi  contract  (sees. 
1355-1358,  Elliott  on  C!ontracts),  which  raised  a  promise  on  the 
part  of  the  petitioner  to  comply  with  the  order  and  a  corresponding 
promise  on  the  part  of  the  Government  to  accept  and  to  pay  a  fair 
and  just  price  for  all  toluol  manufactured  by  the  petitioner  in  com- 
pliance with  this  order  from  July  1  to  December  31, 1918,  both  dates 
inclusive. 

2.  Before  the  completion  of  that  contract  the  petitioner  suspended 
further  production  at  the  request  of  the  United  States.  The  United 
States  is  now  called  upon  to  adjust,  under  the  act  of  March  2, 1919, 
entitled  ^'An  act  to  provide  relief  in  cases  of  contracts  connected 
with  the  prosecution  of  the  war,  and  for  other  purposes,"  its  agree- 
ment with  the  petitioner. 

3.  That  act  limits  the  power  of  the  Secretary  of  War  to  adjust  any 
agreement,  express  or  implied,  which  has  ^  not  been  executed  in  the 
manner  prescribed  by  law."    That  limitation  relates  to  section  3744, 
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Hevised  Statutes,  which  provides  that  the  Secretary  of  War  shall 
oause  Government  contracts  « to  be  reduced  to  writing  and  signed 
by  the  contracting  parties,  with  their  names  at  the  end  thereof." 
The  compulsory  order  in  this  case  was  not  so  signed  and,  therefore, 
was  not  an  agreement  "  executed  in  the  manner  prescribed  by  law  " 
within  the  meaning  of  the  act  of  March  2, 1919.  It  follows  that  the 
limitation  above  referred  to  will  not  prevent  the  Secretary  of  War 
from  adjusting,  paying,  or  discharging  under  the  act  the  agreement 
implied  iu  law  fpom  the  compulsory  order. 

4.  The  question  also  arises  whether  the  petitioner  has  ^^  presented  " 
its  claim  "  before  June  thirtieth,  nineteen  hundred  and  nineteen,"  as 
required  by  the  act  of  March  2,  1919.  Prior  to  June  30,  1919,  the 
petitioner  filed  with  the  New  York  ordnance  district  claims  board  on 
finance  forms  a  statement  of  claim  under  the  compulsory  order  in 
question.  After  June  dO,  1919,  the  petitioner  filed  with  this  Board 
a  proper  claim  under  the  regulations  for  relief  under  the  act  of 
March  2,  1919.  We  are  of  the  opinion  that  the  original  claim  filed 
with  the  New  York  ordnance  district  claims  board  was  a  presentation 
of  its  claim  within  the  meaning  of  the  act  of  March  2, 1919,  and  that 
the  subsequent  claim  filed  with  this  Board  was  merely  an  amendment 
thereof,  which  does  not  prevent  relief  under  the  act. 

5.  The  procedure  prescribed  by  the  Secretary  of  War  for  the  ad- 
justment of  claims  like  this  one  is  by  an  award  as  provided  in  Sup- 
iply  Circular  17  (revised),  and  not  by  a  settlement  contract.  The 
settlement  contract  already  executed  was  therefore  unauthorized. 

DISPOSITIOSr. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Ordnance  Department,  Washington,  D.  C,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  should  be  adjusted,  paid,  or  dis- 
charged, and  for  further  proceedings  In  accordance  with  Supply 
Circular  17  (revised  Mar.  26,  1919). 
.  Col.  Delafield,  Lieut.  Col.  Hamilton,  and  Mr.  Bayne  concurring. 


Case  No.  44-B. 

In  re  CLAIM  OF  THE  OEEAT  WE8TEKH  ELECTEO-CHEIQOAI.  CO. 

1.  UXTASI  COETEACT. — ^Under  a  compulsory  order  iBsned  under  teotion  1JM> 
of  the  national  defense  act  of  June  8,  1916|  requirinir  claimant  to> 
deliver  all  tbe  carbon  tetracblorlde  manufactured  by  it  from  August  10, 
1818,  to  December  31>  1918,  tbere  arose  an  implied  promise  on  tbe  part 
of  the  United  States  to  accept  the  product  and  pay  therefor  a  fair  and 
just  compensation. 

8.  IH8V2AVCE  AVD  8T0BJ10E. — ^The  cost  of  insurance  and  storage  are  proper 
items  for  reimbursement  if  neoessarily  ineurred  in  carrying  out  the 
compulsory  order. 

-3.  XN7ESE8T. — Interest  can  not  be  allowed  in  the  absence  of  a  specific  agree- 
ment regarding  it. 

Lieut:  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDIKQS  OF  rACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  Great  Western  Electro-Chemical  Co.,  of  Pittsburg,  Calif., 
has  filed  its  statement  of  claim,  Form  B,  under  the  act  of  Congress 
approved  March  2, 1919,  entitled,  ^^  An  act  to  provide  relief  in  cases 
of  contracts  connected  with  the  prosecution  of  the  war,  and  for  other 
purposes,"  asking  to  be  reimbursed  for  carbon  tetrachloride  and 
drums,  containers  for  same,  on  hand  as  of  December  1, 1918,  together 
with  claim  for  labor,  storage,  interest,  and  insurance.  Aggregate 
amount  of  this  claim  is  $47,277.03. 

2.  The  circumstances  upon  which  this  daim  is  based  are  as  follows : 
On  or  about  the  5th  day  of  August,  1918,  claimant  was  served  with 

an  order,  hereinafter  designated  as  compulsory  order  No.  624  B/C, 
of  which  the  following  is  a  copy : 

"Pursuant  to  authority  of  the  act  of  Congress  approved  June 
3, 1916  (39  Stat.  213),  entitled  '  An  act  for  makmg  further  and  more 
effectual  provisions  for  the  national  defense  and  For  other  purposes,' 
with  special  reference  to  section  120  thereof,  and  acting  under  the 
direction  of  the  President  of  the  United  States,  an  order  is  hereby 
placed  with  you,  for  purposes  connected  with  the  national  security 
and  defense,  for  the  entire  output  of  carbon  tetrachloride  and/or 
extinguisher  liquid  of  the  carbon  tetrachloride  type,  in  substantial 
accordance  with  specifications  as  stated  herein,  which  your  plant  or 
plants  are  capable  of  producing  from  August  tenth,  nineteen  hundred 
eighteen,  until  December  thirty-first,  nineteen  hundred  eighteen 
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(both  dates  inclusive),  the  said  product  or  material  being  of  the 
nature  and  kind  usually  produced  or  capable  of  being  produced 
by  you. 

"Specifications:    (1)  For  carbon  tetrachloride. — 

"  (a)  It  must  be  a  heavy  colorless  fluid  with  an  agreeable  aromatic 
odor  showing  not  less  than  99.7%  of  pure  carbon  tetrachloride. 

"(6)  The  specific  gravity  tafcen  at  15  degrees  C.  must  be  between 
1.59  and  1.62  compared  with  water  at  15  decrees  C. 

"(<?)  The  range  of  distillation  from  the  first  drop  to  dryness  must 
not  exceed  3  degrees  C.  and  should  include  the  boiung  point  of  pure 
carbon  tetrachloride  76.5  degrees  C. 

"(^)  The  residue  after  evaporation  on  water  bath  to  constant 
weight  must  not  exceed  1  gram  per  liter. 

"(^)  The  product  shall  be  free  from  chlorine  and  free  acid.  It 
should  contam  only  traces  of  carbon  bisulphide. 

"(2)  For  extinguisher  liquid  of  the  carbon  tetrachloride  type. — 

"(a)  The  specific  gravity  at  15.6  degrees  C.  (60  degrees  F.)  shall 
not  be  less  than  1.50  or  over  1.60. 

"(&)  Not  over  2  per  cent  shall  distill  below  60  degrees  C.  (140 
degrees  F.).  At  least  90  per  cent  shall  distill  between  70  degrees  C. 
(158  degrees  F.)  and  80  degrees  C.  (176  degrees  F.).  At  least  99 
per  cent  shall  distill  below  100  degrees  C.  (212  degrees  F.). 

"(e?)  The  freezing  point  shaU  not  be  higher  than  45.5  degrees  be- 
low mere  centigrade  (minus  50  degrees  Fahrenheit). 

"  {d)  The  liquid  must  be  free  from  water,  acid,  and  chloride  and 
other  impurities  and  contain  preferably  not  over  0.1  per  cent  and  in 
any  event  not  to  exceed  0.5  per  cent  (by  weight)  of  carbon  disul- 
phide. 

"(«)  The  liquid  must  be  free  from  nitrobenzol  and  other  ingredi- 
ents which  {a)  materially .  decrease  fire  extinguishing  properties^ 
(6)  cause  decomposition  of  the  liquid,  (c)  cause  corrosion,  or-  {d) 
injure  common  fabrics.  The  liquid  shall  be  practically  a  noncon- 
ductor of  electricity. 

"The  War  Industries  Board  through  its  representative  herein 
designated,  H.  G.  Carrell,  alkali  and  chlorine  section,  or  any 
other  representative  which  it  may  in  future  designate,  is  hereby 
authorized  and  empowered  to  accept  delivery  of  said  product,  or 
material ;  to  take  possession  or  to  direct  delivery  thereof  for  the  pur- 
poses mentioned  above,  by  waiver  or  otherwise  and  upon  such  terms 
and  conditions  as  it  may  deem  necessary ;  and  to  make  returns  to  the 
Director  of  Purchase,  Storage  and  Traffic,  Washington,  D.  C.,  of 
all  things  done  and  proceedings  had  in  connection  therewith. 

"Approved  by  Priorities  Committee,  War  Industries  Board. 

"By  Chas.  H.  McDowell. 
'  "Approved  by  the  office  of  the  Judge  Advocate  General, 

"By  L.  W.  Call,  Col,  J.  A,,  N.  A. 

"  Approved  by  Priorities  Committee,  War  Industries  Board. 

"By  Edwin  B.  Pabker. 

"This  order  will  take  precedence  over  all  other  orders  and  con- 
tracts heretofore  placed  with  you  by  any  person  whatsoever  other 
than  prior  orders  by  the  War- Department,  the  Navy  Department,  or 
the  iSiipping  Board.  You  are  further  notified  that  by  the  said 
act  of  June  3,  1916,  any  refusal  on  your  part  to  give  to  the  United 
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States  such  preference  in  the  matter  of  the  execution  of  this  order, 
or  any  refusal  on  your  part  to  furnish  the  above  products  or  ma- 
terials at  a  reasonable  price,  as  determined  by  the  Secretary  of  War, 
is  made  a  felony  and  punishable  by  imprisonment  for  not  more  than 
three  years  and  by  a  nne  of  not  exceeding  $50,000. 
"  Done  at  the  city  of  Washington  this  24th  day  of  July,  1918. 
"  By  direction  of  the  Secretary  of  War. 

"Hugh  S.  Johnson, 
'^Brigadier  Gen^ral^  N.  A.^  Oeneral  Staffs 
^^FoT  the  Director  of  Puvcliase^  Storage  and  TrafficP 

Claimant  alleges  that  all  of  conditions  of  said  compulsory  order, 
No.  624  B/C,  were  "entered  into"  in  good  faith;  that  its  plants 
were  operated  wholly  for  the  purpose  of  producing  the  material  des- 
ignated in  said  order  during  the  period  from  August  10,- 1918,  until 
December  81,  1918. 

3.  The  price  to  be  paid  by  the  United  States  for  the  property  re- 
quired by  the  foregoing  compulsory  order,  No.  624  B/C,  was  fixed 
by  the  War  Department  Board  of  Appraisers  in  notice  issued  by 
them  on  or  about  the  date  of  the  commandeering  order,  reading  as 
follows : 

"By  direction  of  the  Secretary  of  War,  the  War  Department 
Board  of  Appraisers  has  considered  the  price  to  be  paid  by  the 
United  States  for  the  property  required  by  the  foregomg  compul- 
sory order  (the  information  collected  by  the  appropriate  division 
of  the  War  Industries  Board  and  the  department  or  corps,  in  which 
the  said  order  originated,  having  been  submitted  to  us),  and  we 
have  determined  that  the  reasonable  prices  therefor,  and  for  the 
containers,  thereof,  are  as  follows : 

"  For  carbon  tetrachloride  at  the  rate  of  fourteen  and  one-half 
cents  ($0.14J)  per  pound;  for  extinguisher  lic[uid  of  the  carbon 
tetrachloride  type  87  per  cent  carbon  tetrachloride  and  13  per  cent 
chloroform,  at  tne  rate  of  $0.16J  per  pound,  when  produced  in  com- 
pliance with  the  terms  of  said  order,  until  September  1,  1918;  the 
rate  for  subsequent  production  to  be  later  determined. 

"  Payment  shall  be  made  for  containers  on  delivery  at  applicable 
rate  in  the  following  schedule  upon  the  certification  of  the  requisi- 
tioning authority  subject  to  creait  or  repayment  of  a  like  amount 
for  each  such  container  returned  within  sixty  days  from  the  date  of 
acceptance  of  the  contents  thereof  at  the  point  of  manufacture. 

BcheAvXe. 

110-gaIIon  galvanized  iron  drum,  12  gauge $20.00 

110-gallon   galvanized   iron  drum,  14  gauge 14.60 

56-gaIIon  galvanized  iron  drum,  16  gauge .60 

10-gaIlon  galvanized  iron  drum 6.00 

10-galIon  galvanized  Iron  drum 6.00 

"  and  have  made  an  award  upon  that  basis  as  just  compensation  for 
the  required  property,  when  provided  for  and  accepted  by  the  United 
States. 

"  Notice  is  hereby  given  that  unless  dissent  to  this  price,  as  unrea- 
sonable, is  filed  with  this  Board  within  15  days  from  the  date  of 
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service  of  said  compulsory  order,  by  the  person,  firm,  or  corporation 
addressed  therein,  it  shall  be  conclusively  presumed  that  hearing 
thei-eon  is  waived  and  this  award,  upon  the  terms  herein  stated^  will 
be  taken  as  final  unless  upon  due  notice  it  is  otherwise  ordered.  If 
notice  of  dissent  to  the  price  herein  stated  as  reasonable  is  filed,  as 
above  provided,  the  performance  of  the  order  is  not  thereby  sus- 
pended^ but  a  hearing  upon  the  reasonableness  of  the  price  will  be 
afforded  upon  due  notice  to  you  of  time  and  place,  and  the  award  of 
this  Board  made  thereafter  will  be  final. 

"  War  Department  Board  of  Appraisers, 
"  By  John  S.  Dean, 

^^  Lieut.  Cot.^  J.  A.^N.  A. 
^'  By  BoBERT  H.  Montgomery, 

"  Lieut.  Col.<i  N.A. 
"  By  Ralph  W.  E.  Donges, 

''Lieut.Col.,N.A. 
"  By  Ned9on  B.  Gaskill. 
"  Attest : 


^^  Lieut.  Col.^  N.  A.,  Acting  Recorder?^ 

4.  The  claimant  has  filed  with  the  Board  its  statement  of  claim  as 
follows : 

285,014  lbs.  cairbou  tetrachloride  mauufactured  by  Great  Western  - 
Electro-Chemical  (Company  at  its  factory,  Pittsburg,  California, 
between  the  l'>th  day  of  Augast  and  the  Slst  day  of  December, 
1918,  both  dates  inclusive,  pursuant  to  order  of  Director  of  Pur- 
chase, Storage  &  Traffic  No.  624  B/C,  at  the  price  of  141c.  per  lb., 
said  pi-ice  having  been  fixed  by  tlie  War  Department  Board  of 
Appraisers    $42, 777. 03 

166  drums  (110  gal.  capacity  each),  same  being  containers  designated 
by  said  order,  at  price  of  |20  per  drum,  said  price  being  fixed  by 
War  Department  Board  of  Appraisers 8, 800. 00 

Paid  by  Great  Western  Electro-Chemical  Company  for  labor  in  han- 
dling of  carbon  tetrachloride  manufactured  in  accordance  with 
aforesaid  order 200.00 

Storage,  interest,  and  insurance  to  April  1,  1919 1,000.00 

47, 277.  03 

Claimant  alleges  that  it  has  not  received  payment  for  the  prop- 
erty and  requests  the  Secretary  of  War  to  pay  the  said  claim 
upon  the  price  fixed  by  the  War  D^artment  Board  of  Appraisers, 
War  Industries  Board,  Chemicals  Division. 

5.  A  notice  of  the  termination  of  the  compulsory  order  No.  624 
B/C  was  sent  out  from  the  office  of  the  Purchase,  Storage  and  Traf- 
fic Division  to  all  the  manufacturers  affected  by  the  aforesaid  order. 
The  notice  reads  as  follows : 

"  Notice  is  hereby  given  that  U.  S.  Army  (compulsory)  order  No. 

624  B/C  ( ),  dated  the  24th  day  of  July,  1918,  and  acknowledged 

by  you  on  the  19th  day  of  August,  1918,  and  all  amendments  thereto, 
for  the  following  materials  or  supplies : 

"  Carbon  tetrachloride  and/or  extinguisher  liquid  of  the  carbon 
tetrachloride  type  is  hereby  terminated  in  the  public  interest,  such 
termination  is  effective  as  of  December  1,  1918,  and  is  in  accordance 
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with  agreement  between  you  and  War  Industries  Board  to  terminate 
said  order  at  that  date. 

"Done  at  the  city  of  Washington,  D.  C,  this  10th  day  of  Feb- 
ruary, 1919. 

**  By  direction  of  the  Secretary  of  War : 

"  (Signed}  Geo.  W.  Burr, 

^^Bngadier  General^  Gen.  Staffs 

"  Assistant  to  the  Director  of 
"  PurcJuise,  Storage  amd  Traific, 

"  (Signed)     By  A.  G.  Hess, 

«  Maj(yr,  U.  8.  Army?' 

Claimant  alleges  that  it  was  unwilling  to  accept  notice  of  cancella- 
tion as  of  December  1, 1918,  but  is  now  willing  to  accept  an  adjust- 
ment of  its  claim  for  the  materials  and  its  products  that  it  had  on 
hand  in  compliance  with  compulsory  order,  No.  624  B/C,  as  of  De- 
cember 1, 1918. 

DECISION. 

1.  The  action  of  the  President  in  placing  with  claimant  company 
the  compulsory  order  for  its  entire  output  of  carbon  tetrachloride 
was  based  upon  section  120  of  the  act  of  Congress  approved  June  3, 
1916  (39  Stat.,  213),  under  the  terms  of  said  compulsory  order  the 
War  Industries  Board  was  authorized  and  empowered  to  accept  de- 
livery of  said  product  or  material ;  to  take  possession  or  to  direct  de- 
livery thereof  for  the  purposes  of  national  security  and  defense  by 
waiver  or  otherwise  and  upon  such  terms  and  conditions  as  it  might 
deem  necessary. 

2.  It  is  the  opinion  of  this  board  that  the  Government  is  obligated 
to  take  and  pay  for  the  products  mentioned  in  the  aforsaid  com- 
mandeering  order  at  the  price  fixed  by  the  War  Department  Board 
of  Appraisers,  and  that  settlement  should  be  made  therefor  as 
of  the  date  of  the  termination  of  the  compulsory  order,  to  wit,  Decem- 
ber 1, 1918.  The  items  of  295,014  pounds  of  carbon  tetrachloride  and 
119  drums  should  be  carefully  checked  and  adjustment  made  thereon. 
Interest  is  not  a  proper  item  for  allowance  under  this  claim.  The 
board  has  held  that  unless  the  contract  specifically  provided  for  the 
payment  of  interest  that  it  can  not  be  allowed,  and  there  is  no  pro- 
vision for  interest  in  this  particular  contract.  The  items  of  insurance 
and  storage  if  necessarily  incurred  by  the  claimant  on  the  materials 
on  hand,  purchased  to  carry  out  the  commandeering  order,  it  is  be- 
lieved should  be  allowed.  The  item  for  labor  should  be  carefully 
checked  and  adjustment  made  on  same.  The  proper  disposition  of 
this  property  belonging  to  the  Government,  so  as  to  recoup  for  the 
Government  the  largest  amount  possible,  is  a  matter  of  serious  con- 
sideration for  the  representatives  of  the  Government. 
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DlflPOSmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  zone  board  of  review,  zone  18,  San  Francisco,  Calif.,  for  recom- 
mendation  to  the  Secretary  of  War  of  a  fair  and  equitable  basis  upon 
which  the  claim  should  be  adjusted,  paid,  or  discharged,  and  for  fur- 
ther  procedure  in  a  manner  provided  in  subsection  C,  secti<m  5,  Sup* 
ply  Circular  No.  17,  Purchase,  Storage  and  Traffic,  Greneral  Staff,  as 
revised  March  26, 1919. 

Col.  Delafield,  Col.  Boggs,  and  Mr.  Eaton  concurring. 


Case  No.  150-C-317. 

In  re  CUUX  OV  WBBSX-KHAP3P  CO. 

1.  AKTIGIPATIOH  07  OOHTBACT,  BZPSNDITirBES  ST.— la  tke  a^enoe  ot  & 
oontraot,  eadj^reii-  w  ia^Utd,  thvre  urn.  b«  n*  neoTesy  wider  Ihe  aet  of 
ICarob  2,  1919,  for  materlalt  purohaied  in  antiotpation  of  obtatnins  a 
larger  order  than  the  order  actually  received. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  before  the  Board  on  petition  by  the  claimant  to 
the  Secretary  of  War  under  the  act  of  March  2,  1919,  filed  May  15, 
1919.    The  amount  claimed  is  $205.86. 

2.  The  petitioner  states  his  claim  as  follows : 

"Provisional* agreement  was  made  per  letter  of  Captain  T.  J. 
Kehoe,  December  11th,  1917,  which  was  substantiated  by  personal 
interviews  of  our  Mr.  Weber  with  Capt.  Kehoe  and  Lieut.  £jckels  at 
Dayton  and  Washington,  by  which  we  were  to  make  parts  for  1^50 
planes." 

3.  The  evidence  is  as  follows: 

(a)  The  letter  of  December  11,  1917,  referred  to  in  the  petition, 
to  wit : 

"  December  11,  1917. 
"  Weber-Knapp  Compant, 

"  Jamestown^  N.  Y. : 

"1.  Under  separate  cover  we  are  sending  you  print  C-191  and 
print  0235.  Some  time  ago  you  quoted  prices  on  the  following 
numbers : 

"  C-191,  parts  1030  and  1029. 
"  C-235,  part  1227. 
"  It  is  our  intention  that  you  shall  have  this  work,  and  we  wish 
you  would  arrange  to  make  the  hand-made  samples  necessary  at 
once. 
"  By  direction  of  the  Chief  Signal  Officer. 

"  T.  J.  Rbhob, 
"  Gaptam^  Signal  Gwf%^ 

(5)  A  letter  from  J.  M.  Eckels  to  the  claimant,  dated  March  27^ 
1918,  to  w'it : 
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"  March  27, 1918. 
"  Weber-Knapp  Company,  ^ 

•  ^^  Jamestown^  N.  Y,: 

"^  1.  Pending  receipt  of  a  formal  order  for  producing  the  500  sets 
of  Handley-Fage  parts,  consider  this  letter  your  authority  to  pro- 
ceed with  the  production  as  per  the  inclosed  list,  showing  the  parts 
your  company  are  to  produce. 

^^2.  It  will  be  absolutely  necessary  that  this  office  be  furnished 
with  the  revised  prices  on  a  basis  of  500  planes,  furnishing  us  also 
with  the  cost  of  aies  and  tools  and  the  material  and  labor  for  same, 
separately. 

"  3.  Shipping  instructions  for  these  parts  will  be  furnished  to  you 
at  an  early  date. 

"  J.  M.  ECKLES, 

''First  Lieut.  A.  S.  Sig.  R.  C, 
Plane  Produotion  Department. 
"  Approved : 

^  H.  E.  Derbyshire, 

"  Far  the  Director  of  Purchase.^^ 

(c)  A  letter  from  Lieut.  Eckles  under  date  of  June  20,  1919,  re- 
ferring to  letter  of  March  27, 1918,  to  wit : 

"  From :  Mr.  J.  M.  Eckles,  late  1st  Lt.  A.  S.  A.  P. 
"  To :  The  Board  of  Contract  Adjustment. 
"Subject:  Claim  of  Webber  Knapp  Company. 

"  1.  With  reference  to  the  attached  claim  of  the  Webber  Knapp 
Company,  Jamestown,  Neii7  York,  the  facts  as  set  forth  in  their 
claim  are  true,  to  the  best  of  my  knowledge  and  belief,  inasmuch  as 
verbal  orders  were  given  by  our  office  to  all  Handley-Page  con- 
tractors (Webber  Knapp  included)  to  proceed  with  the  manufac- 
ture of  certain  parts,  this  to  b«  later  confirmed  by  a  contract  from 
the  Bureau  of  Aircraft  Production. 

"2.  On  or  about  March  27,  1918,  the  Purchasing  Department  of 
the  Bureau  of  Aircraft  Production  sent  a  letter  to  all  manufacturers 
of  Handley-Pag©  parts  reading  practically  as  follows: 

''' Pending  receipt  of  the  formal  contract  from  this  office,  con- 
sider this  your  authority  to  proceed  with  the  manufacture  of  the 
parts  as  noted  on  the  attached  list«  eto. 

'''(Signed)  J.  M.  Eokubb, 

'''First  Lt.  A.  3.  A.  P. 

"  'Approved : 

''  '  H.  E.  Derbyshire, 

" '  For  the  Director  of  Purchase.^ " 

(d)  A  letter  of  petitioner  in  answer  to  letter  of  March  27,  1918, 
dated  April  2, 1918,  to  wit: 

"  Signal  Corps,  Equipmekt  Division, 

"  Plane  Prodtjction  Section, 

"Apr.  end,  1918. 
"  Lieut.  J.  M.  Eckels, 

"  Washington,  D.  C. 

"  Dear  Sir  :  We  are  in  receipt  of  your  letter  of  the  27th,  in  which 
you  authorize  us  to  proceed  with  the  production  of  the  parts  speci- 
fied for  500  planes. 
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"  This  is  indeted  a  keen  disappointment  to  us,  as  we  had  every  rea- 
son to  believe  we  were  goingto  oe  allpwed  to  manufacture  more  than 
these  three  little  pieces.  >¥e  certainly  made  up  some  beautiful 
samples  and  sent  them  to  Dayton,  and  as  you  know,  we  have  made 
seyefral  trips  to  Washington^  Salem,  and  l5ayton  in  the  interests  of 
tMs  plane,  and  now  to  receive  such  an  extremely  small  {>roportion 
as  our  quota  you  naturally  can  see  what  a  disappointment  it  is  to  us. 

^^We  have  put  on  e^^tra  die  makers  to  get  these  dies  out  and 
bought  more  machines  and  held  off  on  other  work,  having  in  mind 
all  the  time  that  the  uext  day  would  bring  in  a  production  order, 
and  we  would  be  free  to  go  anead  and  produce  it  in  a  satisfactory 
and  prompt  manner. 

"  Now,  we  would  like  to  inquire,  if  it  is  any  of  our  business  (and 
we  feel  that  it  is),  why  it  is  we  do  not  get  more  pieces  to  make.  We 
have  a  splendid  fad;ory,  ample  equipment,  and  the  desire,  all  of 
which  ought  to  result  in  sufficient  volume  being  placed  with  ue  to 
really  make  it  worth  while  for  you  to  take  our  plant  into  considera- 
tion when  you  are  placing  these  orders. 

"  Of  course,  we  realize  it  is  possible  you  do  not  yet  know  whether 
you  are  going  to  use  the  bomo  guide  and  these  several  other  items 
of  which  we  made  models. 

**  We  have  written  a  number  of  times  about  the  sizes  of  the  hose 
connections  for  which  we  made  the  dies,  and  again  we  realize  it  mav 
be  quite  possible  for  some  reason  this  can  not  as  yet  be  determined. 

"Now,  Lieut.  Eckels,  we  would  appreciate  it  very  much  if  you 
will  be  frank  with  us  and  tell  us  what  the  prospects  are  for  an 
increased  order,  or  for  a  new  order,  either  for  other  parts  for  this 
machine,  or  for  other  machines  you  have  in  mind.  We  can  not 
help  but  feel  that  you  would  greatly  further  the  interests  of  your- 
selves and  the  Government  if  you  placed  more  business  with  us. 

"  We  will  take  up.  the  matter  of  giving  you  prices  on  the  die  costs, 
and  material  and  labor  costs,  on  the  three  little  items  you  have  given 
us,  as  per  your  instructions  in  your  letter  of  the  27th,  basing  our 
figures  on  the  smaller  quantities." 

(e)  A  letter  from  Lieut.  Eckels  to  the  petitioner  dated  April  9, 
1918,  in  reply  to  the  letter  of  April  2,  1918,  the  material  portions  of 
which  are  as  follows : 

"1.  Acknowledging  receipt  of  your  letter  of  April  2,  addressed  to 
the' writer  at  Washington,  D.  C. 

"2.  We  note  carefully  the  remarks  contained  therein  and  agree 
with  you  that  it  is  a  keen  disappointment  to  have  our  requirements 
cut  to  500  planes,  as  we  anticipated  the  production  of  1,250  would 
stand.    ♦   *    ♦ 

"  8.  The  old  order  which  has  been  placed  with  you  for  500  planes 
does  not  include  spares  that  will  be  necessary,  and  as  soon  as  the 
spare  parts  requirements  are  furnished  to  ua  we  will  immediately  get 
in  touch  with  your  offiqe  with  a  view  to  having  you  quote  us.    *    *    • 

*'  6.  We  trust  this  explanation  is  satisfactcw^." 

(/)  A  letter  from  the  petitioner  to  the  Bureau  of  Aircraft  Pro* 
duQtion,  dated  November  26^  1918,  to  wit: 
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"  NOVBMBEB  26,   1918. 

"  Finance  Section, 

Bwreau  of  Aircraft  Production^  Washington^  Z>.  C: 

"  The  latter  part  of  1917  and  the  early  part  of  1918,  when  produc- 
tion work  was  just  getting  under  way  on  the  Handley-Page  ma- 
chines, we  made  frequent  trips  to  Washington  and  to  your  various 
offices  to  get  lined  up  on  the  parts  that  you  would  require  that  we 
could  make. 

"Instructions  given  out  at  that  time  were  to  the  effect  that  we 
were  to  figure  parts  for  1,250  planes  and,  under  date  of  December 
11,  a  letter  was  sent  us  by  Capt.  Kehoe,  of  whicli  letter  we  enclose 
a  copy,  stating  that  it  was  the  intention  of  the  plane  pi"oduction  sec- 
tion to  give  us  production  orders  for  certain  pieces  which  were  enu- 
merated in  this  letter. 

"Later,  when  our  Mr.  Weber  was  in  Washington,  Capt,  Kehoe 
requested  him  to  get  under  way  with  this  production  as  early  as 
possible,  and  upon  this  instruction  we  purcnased  material  for  the 
various  parts  that  would  be  required  for  equipping  the  1,250  ma- 
chines. 

"  Since  that  time,  as  you  will  recall,  the  quantity  has  been  cut 
down  to  500,  which  leaves  us  with  some  little  surplus  of  material 
on  hand  which  was  made  up  according  to  your  instructions  and  for 
which  we  have  no  other  outlet. 

"  You  will  find  enclosed  an  invoice  covering  the  value  of  this  ma- 
terial at  the  purchase  price,  which  was  that  fixed  on  Government 
direction,  particularly  on  the  aluminum,  and  will  be  glad,  indeed, 
to  have  you  pass  this  invoice  for  payment. 
"  Very  truly,  yours, 

"The  Weber-Knapp  Co." 

(g)  An  indorsement  by  T.  J.  Kehoe  (formerly  captain,  and  the 

writer  of  the  letter  of  Dec.  11, 1917)  upon  a  letter  of  inquiry  sent  him 

by  this  Board,  as  follows : 

"July  14,  1919. 
"  1.  Eeferring  to  Weber-Knapp  claim  for  $205.85,  I  am  familiar 
with  this  transaction  and  I  consider  their  claim  is  just  and  reason- 
able and  should  be  paid. 

"  T.  J.  Kehoe, 
"  Toledo,  Ohio:' 

4.  The  petitioner  failed  to  attach  to  his  claim  the  letters  of  March 
27,  1918,  and  of  April  2,  1918,  and  upon  inquiry  claimed  that  these 
related  to  another  contract  with  the  Government.  These  letters  are, 
however,  so  tied  in  to  the  correspondence  by  reference  and  otherwise 
that  the  inference  is  irresistible  that  they  form  a  matei'ial  part  of 
the  circumstances  upon  which  petitioner's  claim  is  founded. 

DECISION. 

1.  The  foregoing  evidence  not  only  fails  to  disclose  any  satisfac- 
torj'  proof  of  an  oral  contract,  for  parts  of  1,250  planes,  but  on  the 
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other  hand  is,  in  a  number  of  particulars,  inconsistent  with  the  exist- 
ence of  such  a  contract. 

2.  Capt.  Kehoe's  letter  of  December  11,  1917,  is  nothing  but  a  re- 
quest to  make  certain  samples.  Lieut.  Eckels's  letter  of  March  27, 
1918,  is  a  definite  order  for  500  parts  for  500  planes.  The  petitioner 
in  another  proceeding  has  made  settlement  with  the  Gm^ernnient 
for  this.  The  petitioner's  reply  of  April  2, 1918,  makes  no  reference 
to  any  agreement  as  to  parts  for  1,250  planes,  and  sets  out  very 
clearly  that  any  preparations  the  petitioner  may  have  made,  were 
made  not  in  reliance  upon  an  order  but  in  hope  of  getting  one. 

3.  Lieut.  Eckels's  letter  of  June  20, 1919,  so  far  as  it  is  a  statement 
of  any  facts,  limits  the  petitioner's  claim  to  the  order  received  by  it 
under  letter  of  March  27,  1918. 

4.  Capt.  Kehoe's  indorsement  of  July  14,  1919,  is  a  statement  of 
opinion,  but  does  not  add  to  the  facts  in  evidence. 

5.  So  far  as  the  petition  and  correspondence  of  the  petitioner  con- 
tain statements  of  facts  tending  to  establish  a  contract  they  are 
made,  upon  hearsay,  by  an  official  of  the  company  not  having  first- 
hand knowledge. 

6.  We  find  as  a  fact  that  no  oral  contract  was  made  such  as  claimed 
by  the  petitioner. 

DISPOSITION. 

Entry  is  to  be  made  that  petitioner  is  not  entitled  to  relief  sought. 
Col.  Delafield,  Lieut.  Col.  Junkin,  and  Mr.  Shirk  concurring. 


Case  No.  150-C-350. 

In  re  COVTEACT  OF  STXXirOTOH  CHICAGO  COBPOBATIOH. 

1.  COHSTBirCTIOH— WAIVER  OF  COHTBACT  PB0VI8I0H. — ^AUhongh  it  ap- 
pears that  a  contract  with  the  Ordnance  Department  provided  for  the 
approval  in  writing  of  expenditures  for  facilities  by  the  contracting 
offlcer,  in  order  to  entitle  the  contractor  to  reimbursement,  and  it  was 
not  shown  that  such  officer  had  given  his  approval,  nevertheless  where 
the  expenditures  were  made  with  the  approval  of  oil&cers  of  the  Ord- 
nance Department  having  authority  in  such  matters,  the  provision  re- 
quiring approval  by  the  eontractlng  oflcer  is  waived,  and  the  Oovern- 
ment  is  obligated. 

8.  HOirSDIG  ACT  OF  XABCH  16,  1918.^The  aet  of  Karoh  16,  1918,  authoriz- 
ing the  President  to  provide  housing  for  war  needs,  which  Included 
transportation  facilities  to  same,  did  not  deprive  the  Ordnance  Depart- 
ment of  the  right  to  contract  for  transportation  facilitief  to  a  plant 
operating  in  its  behalf. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

8TATB1CBNT  OF  FACT. 

1.  August  1,  1918,  the  Symington  Chicago  Corporation  entered 
into  a  contract  with  the  Government,  acting  by  Lieut.  Col.  R.  P. 
Lamont,  of  the  Ordnance  Department,  to  manufacture  shell  forgings. 
The  contract  recited  that  the  contractor's  facilities  were  inadequate 
and  the  contractor  agreed  to  provide  increased  facilities  at  an  esti- 
mated cost  not  to  exceed  $6,295,000.  The  cost  thereof  was  to  be  paid 
by  the  Government,  but  the  estimated  cost  was  not  to  be  exceeded  un- 
less such  additional  expense  was  specifically  authorized  in  writing  by 
the  contracting  officer.  The  contractor  was  to  derive  no  profit  from 
the  increased  facilities. 

2.  The  contract  provided  in  part  as  follows : 

"Abticle  I.  Par.  2. — Approval  by  the  contracting  officer  of  any 
increased  facilities,  other  than  those  mentioned  in  schedule  1  and  of 
the  source  of  supply,  and  the  price  to  be  paid  therefor,  shall  be  a 
prerequisite  to  any  obligation  on  the  part  of  the  United  States  to  re- 
imburse the  contractor  for  expenditures  made  or  obligations  incurred 
subsequent  to  the  signing  of  this  contract  on  account  of  such  in- 
creased facilities. 

"All  buildings,  equipment,  machinery,  tools,  and  other  increased 
facilities  paid  for  or  to  be  paid  for  by  the  United  States  shall,  im- 
mediately upon  coming  into  the  possession  of  the  contractor,  become 
the  property  of  the  United  States.    ♦    ♦    ♦ 
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"  The  increased  facilities  shall  not  be  deemed  part  of  or  appurte- 
nant to  the  real  estate,  but  shall  be  deemed  pei'sonal  property. 

"  The  increased  facilities  are  to  be  ere<?ted  and  installed  upon  land 
leased  bv  the  T.  H.  Symington  Company,  from  the  Chicago  Title  and 
Trust  Company,  *  *  *  said  lease  having  been  assigned  to  the 
United  States  on  the  7th  day  of  August,  1918. 

"  DEFINITION. 

"ARTiciiB  XXIV.  *  ♦  *  Wherever  the  term  contracting  officer 
is  used  in  this  contract,  the  same  shall  be  construed  to  mean  the  offi- 
cer in  whose  name  this  contract  was  executed,  his  successor  or  suc- 
cessors, his  or  their  duly  authorized  agent  or  agents,  and  any  one 
from  time  to  time  designated  by  the  Chief  of  Ordnance  to  act  as  con- 
tracting officer." 

3.  The  claimant  with  the  approval  of  the  Government  authorities 
erected  a  building  on  Seventy- fourth  Street  on  the  land  described  in 
the  contract  in  which  about  6,000  men  were  employed.  The  street 
railway  ran  only  to  the  comer  of  Seventy-fourth  Street  and  it  was 
considered  necessary,  in  order  to  provide  transportation  for  em- 
ployees, to  extend  this  line  about  a  half  a  mile  along  Seventy-fourth 
Street.  The  Chicago  Surface  Lines  refused  to  make  the  extension  at 
their  own  expense.  The  claimant  with  the  knowledge  of  the  Gov- 
ernment authorities,  as  hereinafter  appears,  entered  into  a  contract 
with  the  railway  to  build  the  extension,  the  claimant  to  pay  therefor 
and  to  own  it  when  completed.  The  line  was  built  at  an  expense  of 
$79,240,  which  was  paid  by  claimant. 

4.  The  exact  date  of  the  contract  between  the  Chicago  Surface 
Lines  and  claimant  does  not  appear.  The  original  offer  of  the  rail- 
way was  dated  July  23,  1918.  No  date  appears  on  the  acceptance. 
The  blue  prints  covering  the  work  were  approved  on  August  15, 
1918,  and  it  is  safe  to  assume  that  the  contract  started  about  that 
time. 

5.  No  written  approval  was  executed  by  the  contracting  officer  at 
the  time,  but  under  date  of  November  4,  1918,  the  following  letter 
w^as  written  by  Lieut.  Col.  E.  B.  Arison,  district  production  manager, 
by  Maj.  E.  F.  Norton,  Engineer  Department,  United  States  Army, 
manager  of  increased  facilities,  to  wit: 

Chicago  Dist.  Ord.,  Production  Division. 

1.  Our  attention  is  called  by  the  Symington  Chicago  Corporation 
to  the  inability  of  the  procurement  division  to  authorize  allotment  for 
$79,240,  estimated  expense  of  extending  street  car  line  to  provide 
adequate  street  car  extension  to  enable  labor  employed  in  this  plant 
to  reach  the  shops  of  the  corporation. 

2.  It  is  recited  for  your  information  that  the  extension  of  the 
street  railwav  svstem  in  74th  Street  was  considered  from  the  start  as 
a  necessary  expense  incident  to  the  location  of  the  plant  in  the  tract- 
of  land  in  which  the  plant  had  been  built. 
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3.  This  oflSce  was  in  full  possession  of  this  feature  of  the  location, 
and  Capt.  Day,  of  the  industrial  section,  was  also  a  party  to  such 
preliminary  discussion. 

4.  It  is  recommended  that  either  an  allotment  be  made  covering 
this  by  the  procurement  division,  or  that  their  good  oflSces  be  enlisted 
toward  securing  such  reimbursement  from  other  Government  sources 
as  may  be  available. 

By  direction  of  district  production  manager. 

E.  B.  Akison, 
Lieut.  Colonel^  Ord.  Dept.^  U.  S.  -4., 

District  Production  Manager, 
By  E.  F.  Norton, 
Major ^  Eng.  Dept.^  V,  S,  A.^ 
Manager  Increased  Facilities. 

Under  date  of  November  7,  1918,  the  following  letter  was  ad- 
dressed by  the  Ordnance  Department,  industrial  service  section,  hous- 
ing branch,  to  R.  S.  Childs,  office  of  Assistant  Secretary  of  War : 

1.  Attached  are  forwarded  copies  of  letters,  etc. 

2.  Since  this  project  has  the  approval  of  the  Chicago  district  ord- 
nance office  and  of  the  plant  section  it  is  urged  by  the  housing  branch 
that  the  matter  be  taken  up  with  the  United  States  Housing  Corpora- 
tion, with  a  view  of  obtaining  their  consent  to  take  over  the  project 
under  their  funds. 

By  direction  of  the  Chief  of  Ordnance. 

B.  H.  GrrcHEu., 
Major  J  Ord.  Dept.^  U.  S.  A. 

C.  M.  Gay, 
By  G.  M.  Gat, 

Chief,  Ord.  Dept.,  U.  S.A. 

6.  On  December  5,  1919,  the  following  letter  was  sent  to  Col. 
Winthrop  Sargeant,  jr.,  secretary  salvage  board : 

1.  The  necessity  of  extending  the  street  railway  on  74th  Street 
west  of  Ashland  Avenue,  to  bring  labor  to  the  155  m/m  forging  & 
shell  plant  of  the  Symington  Chicago  Corporation,  was  recognized 
from  the  beginning  by  the  Chicago  district  ordnance  office  and  the 
work  was  done  with  our  knowledge  and  aj)proval. 

2.  This  office  recommends  that  the  Symington  Chicago  Corpora- 
tion be  reimbursed  foi*  expenditures  on  this  account. 

(Signed)  Ernest  F.  Norton, 

Major,  Eng.  Dept.,  V.  S.  A.,  Manager  Increased  Facilities. 

7.  Under  date  of  November  4,  1918,  the  claimant  made  written 
application  to  the  industrial  service  section,  procurement  division, 
Ordnance  Department,  for  reimbursement  in  the  sum  of  $79540  paid 
by  the  claimant  for  construction  of  the  railway.  This  application 
was  referred  by  the  Chicago  ordnance  division  to  the  production 
division,  plant  section,  at  Washington. 

8.  November  6,  1918,  the  plant  section  advised  that  the  claim  be 
sent  to  the  transportation  branch  of  the  United  States  Housing  Cor- 
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poration,  for  the  reason  that  under  the  act  of  May  16,  1918,  herein- 
below  quoted,  the  facilities,  such  as  those  covered  by  plaintiff's  claim, 
should  be  provided  through  that  corporation. 

9.  On  November  7,  1918,  the  Ordnance  Department  sent  the  mat- 
ter to  Mr.  K.  S.  Childs  at  the  office  of  the  Assistant  Secretary  of 
War,  asking  that  the  United  States  Housing  Corporation  authorize 
the  payment  out  of  their  funds. 

10.  On  November  9,  1918,  Mr.  Childs  referred  the  matter  to  the 
United  States  Housing  Corporation,  requesting  an  allotment  from 
transportation  funds  to  cover  the  claim. 

11.  On  December  16,  1918,  the  United  States  Housing  Corpora- 
tion declined  payment  on  the  ground  that  the  Housing  Corpora- 
tion had  no  knowledge  of  the  transaction  until  after  it  was  prac- 
tically completed,  recommending,  however,  that  the  claim  be  paid, 
as  it  had  been  investigated  by  an  engineer  of  the  Housing  Corpora- 
tion and  found  to  be  a  just  claim. 

12.  On  April  23,  1919,  the  claimant  filed  a  claim  on  Form  A, 
under  the  act  of  March  2,  1919,  which  claim  on  April  30,  1919,  was 
referred  to  the  Ordnance  Claims  Board. 

13.  On  May  16,  1919,  the  Ordnance  Claims  Board  were  advised 
by  Mr.  Robert  H.  Hume  that  the  act  of  May  16,  1918,  gave  exclu- 
sive jurisdiction  to  the  United  States  Housing  Corporation  to  deal 
with  the  matter,  and.  that  the  Ordnance  Department  had  no  author- 
ity to  allow  the  claim. 

14.  On  May  17,  1919,  the  matter  was  referred  by  the  Ordnance 
Claims  Board  to  the  Board  of  Contract  Adjustment. 

15.  The  act  of  May  16,  1918,  was  entitled  '^  An  act  to  authorize 
the  President  to  provide  housing  for  war  needs,"  and  reads  in  part 
as  follows: 

"The  President,  for  the  purposes  of  providing  housing,  local 
transportation,  and  other  general  community  utilities  for  such  in- 
dustrial workei*s  as  are  engaged  in  arsenals  and  navy  yards  of  the 
United  States  and  in  industries  connected  with  and  essential  to  the 
national  defense,  and  their  families,  and  also  employees  of  the 
United  States  whose  duties  require  them  to  reside  in  the  District 
of  Columbia  and  whose  services  are  essential  to  war  needs,  and 
their  families,  only  during  the  continuation  of  the  existing  war,  is 
hereby  authorized  and  empowered  within  the  limits  of  the  amounts 
herein  authorized — 

"  (a)  To  purchase,  acquire  by  lease,  construct,  requisition,  or  ac- 
quire by  condemnation  or  by  gift  such  houses,  buildings,  lumish- 
ings,  improvements,  local  transportation  and  other  general  com- 
munity utilities  and  parts  thereof  as  he  may  determine  to  be  neces- 
sary for  the  proper  conduct  of  the  existing  war. 

"  (&)  To  purchase,  lease,  requisition,  or  acquire  by  cond^nnation 
or  by  gift  any  improved  or  unmiproved  lands  or  any  right,  title,  or 
interest  therem  on  which  such  houses,  buildings,  improvements,  local 
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transportation   and  otlier  general  community   utilities  and   parts 
thereof  have  been  or  may  be  constructed." 

DECISION. 

1.  In  article  1,  paragraph  1,  of  the  contract  it  is  provided  that 
the  Government  shall  not  be  required  to  pay  for  increased  facili- 
ties beyond  the  estimated  cost  of  $6^95,000,  unless  the  additional 
cost  is  '^  specifically  authorized  in  writing  by  the  contracting  officer." 
There  is  no  statement  in  the  record  as  to  the  total  cost  of  facilities, 
but  there  is  no  intimation  that,  including  the  present  claim,  they 
would  exceed  the  maximum,  and  we  assume  that  no  question  is 
raised  upon  that  point. 

2.  Paragraph  2  of  the  same  article  provides  that  the  approval  of 
increased  facilities  by  the  contracting  officer  shall  be  a  prerequisite 
to  the  contractor's  right  to  reimbursement. 

3.  The  first  question  raised,  therefore,  is  whether  the  facilities, 
reimbursement  for  which  is  now  claimed,  were  properly  approved. 
The  contracting  officer  was  K.  P.  Lamont,  lieutenant  colonel,  Ordnance 
Department.  The  contract  itself  defines  the  words  "contracting 
officer"  as  meaning  ^Hhe  officer  in  whose  name  this  contract  was 
executed,  his  successor  or  successors,  his  or  their  duly  authorized 
agent  or  agents,  and  anyone  from  time  to  time  designated  by  the 
Chief  of  Ordnance  to  act  as  contracting  officer." 

4.  It  appears  from  the  correspondence  that  the  facility  in  ques- 
tion was  constructed  by  the  claimant  with  the  full  knowledge  and 
approval  of  the  district  production  manager  of  the  Chicago  district 
ordnance,  Lieut.  Col.  E.  B.  Arison,  of  the  manager  of  increased  facil- 
ities, Maj.  E.  F.  Norton,  and  of  Capt.  G.  M.  Gay,  of  the  industrial 
service  section. 

5.  The  "contracting  officer"  in  executing  the  original  contract 
acted  by  virtue  of  his  powers  as  a  member  of  the  procurement  divi- 
sion. Were  the  officers  whose  approval  is  shown  as  members  of  the 
production  division  "  virtute  officii  "  agents  of  the  procurement  divi- 
sion ?  If  they  can  not  be  so  considered,  then,  there  being  no  evidence 
of  express  agency,  their  approval  is  not  such  as  to  meet  the  require- 
ment of  the  contract. 

6.  At  the  time  the  contract  was  signed  and  the  work  was  going 
on  the  procurement  and  production  divisions  were  two  distinct  de- 
partments of  the  Ordnance  Department.  By  Ordnance  Office  order 
No.  297,  issued  under  date  of  August  10,  1918,  their  several  powers 
and  duties  were  specifically  and  carefully  prescribed.  These  powers 
and  duties  may  have  overlapped  at  times — ^this  we  do  not  decide — ^but 
the  two  divisions  were  nevertheless  distinct,  and  a  member  of  the  one 
division  could  not  in  the  absence  of  express  authority  be  an  agent  of 
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the  other.    We  believe,  therefore,  that  the  approval  in  question  was 
not  given  within  the  meaning  of  the  contract. 

7.  There  is  another  aspect  of  the  matter,  however,  which  we  think 
is  decisive  as  to  the  claimant's  right  to  relief.  The  three  officers 
above  named,  as  officers  of  the  production  division,  were  agents  and 
officials  of  the  Ordnance  Department.  The  duties  of  the  division 
were  defined  in  the  order  of  August  10, 1918,  in  part  as  follows : 

"(a)  It  will  be  responsible  for  aiding,  accelerating,  stimulating, 
and  in  all  respects  following  up  the  production  of  ordnance  materials 
at  arsenals  and  at  private  manufacturing  plants,  to  the  end  that 
requirements  schedules  may  be  met.  When  those  schedules  are  not 
being  met  it  will  employ  every  means  at  the  disposal  of  the  Ordnance 
Department  to  accomplish  this  end. 

"(6)  It  will  assist  manufacturers  with  information  concerning 
the  operations  to  be  performed,  the  best  methods  of  performing  them, 
and  the  facilities  required. 

"(^)  It  will  assist  contractors  to  secure  necessary  manufacturing 
facilities. 

"  It  will  pass  on  all  facilities  to  be  purchased  at  the  Government's 
expense  and  on  plants  to  be  erected  and  operated  by  the  Government. 
«  «      '  .        *  *  «  «  • 

"  It  will  check  and  approve  the  cost  of  all  manufacturing  facilities 
to  be  paid  for  by  the  Government." 

8.  The  officers  of  the  production  division  have  been  cognizant  of 
and  have  approved  the  building  of  the  railway  in  question.  In  so 
doing  they  have  aided  and  accelerated  the  performance  of  the  claim- 
ant's contract  and  have  been  fully  within  their  express  powers.  They 
have  not  made  a  new  contract  or  altered  an  existing  one.  They  have 
l)een  instrumental  in  carrying  out  details,  which,  while  not  expressly 
set  out  in  the  contract,  yet  were  clearly  contemplated  by  its  terms. 

9.  Title  to  the  railway,  under  the  terms  of  the  contract,  has  passed 
to  the  United  States.  The  Ordnance  Department  must  be  held  to 
have  knowledge  of  the  acts  of  its  agents  within  the  scope  of  their 
authority.  Under  the  cirqumstances  of  this  case,  the  Government 
must  be  taken  to  have  waived  the  provision  of  the  contract  requir- 
ing approval  of  the  contracting  officer — ^that  is,  of  the  procurement 
division.  When  a  department  undertakes  through  one  of  its  agencies 
to  encourage  and  approve  the  performance  of  a  detail  of  a  contract, 
it  must  be  taken  to  waive  a  provision  of  the  contract  requiring  the 
formal  approval  of  another  6t  its  agencies. 

10.  It  is  well  settled  that  the  Government  may  waive  provisions 
of  a  contract.  (See  Ittner  v,  V.  S,  43  Ct.  CI.,  cases  336  and  cases 
cited.) 

11.  A  further  question  has  been  raised  by  the  ruling  of  the  Ord- 
nance Department  Claims  Board  that  the  act  of  May  16,  1918,  gave 
exclusive  power  to  the  President  acting  thereunder  to  provide  for 
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local  transportation,  whether  the  Ordnance  Department  had  author- 
ity to  contract  for  or  to  authorize  the  construction  of  the  railway 
in  question. 

12.  We  think  it  can  not  be  questioned  that  prior  to  the  passage 
of  the  act  in  question  the  department,  as  incident  to  and  part  of  its 
duties  to  produce  war  material,  had  ample  power  to  provide  trans- 
portation facilities  such  as  are  included  in  the  present  claim.  This 
the  department  undertook  to  do,  probably  without  having  in  mind 
the  act  in  question  which  had  been  passed  some  two  and  a  half 
months  before  the  contract  with  the  claimant  was  signed. 

13.  The  question  arises  whether  the  act  deprived  the  Ordnance 
Department  of  certain  of  its  then  existing  powers,  or,  to  put  it  an- 
other way,  whether  it  in  part  repealed  the  statutes  under  which  the 
Ordnance  Department  took  its  powers.  . 

14.  The  act  of  May  16,  1918,  contains  no  express  repeal  of  exist-  \ 
ing  legislation  nor  express  modification  of  the  powers  of  any  depart- 
ment.   If  there  was  a  repeal,  it  was  by  implication. 

15.  The  Supreme  Court  of  the  United  States  has  not  been  in- 
clined to  construe  a  statute  to  repeal  existing  law  by  implication, 
except  in  very  dear  cases. 

In  V,  S.  V.  Tynam^  11  Wall.  88,  the  court  said : 

"  It  is  familiar  doctrine  that  repeals  by  implication  are  not  fa- 
vored. When  there  are  two  acts  on  the  same  subject,  the  rule  is 
to  give  effect  to* both  if  possible.  But  if  the  two  acts  are  repugnant 
in  any  of  their  provisions,  the  later  act  without  any  repealing  clause 
operates  to  the  extent  of  the  repugnancy  as  a  repeal  of  the  first, 
and  even  where  two  acts  are  not  in  express  terms  repugnant,  yet, 
if  the  later  act  covers  the  whole  subject  of  the  first  and  embraces 
new  provisions,  plainlv  showing  that  it  was  intended  as  a  substitute 
for  the  first  act,  it  will  operate  as  a  repeal  of  that  act." 

16.  So  in  Da/vies  v.  Fairhaim^  3  Howard  686,  the  court  quoting 
Wood  V.  U.  S.,  16  Peters  302,  said : 

''(To  find  repeal  by  implication)  it  is  not  sufficient  to  establish 
that  subsequent  laws  cover  some  or  even  all  the  cases  provided  for  by 
it,  for  they  may  be  merely  affirmative  or  cumulative  or  auxiliary,  but 
there  must  be  a  positive  repugnancy  between  the  provisions  of  the 
new  law  and  those  of  the  old ;  and  even  then  the  old  law  is  repealed 
by  implication  only  pro  tanto  to  the  extent  of  the  repugnancy." 

17.  It  is  true  as  stated  in  Cook  Cownty  National  BcmJc  v.  U.  S.^  107 
U.  S.  445,  that  a  law  embracing  an  entire  subject  dealing  with  it  in  all 
its  phases  may  thus  withdraw  the  subject  from  the  operation  of  a  gen- 
eral law  as  effectually  as  though,  as  to  such  subject,  the  general  law 
were  in  terms  repealed.  That  case  dealt  with  the  act  establishing 
national  banks,  a  subject  which  is  sui  generis  and  peculiarly  demands 
comprehensive  treatment  in  one  act  or  series  of  acts.  We  do  not 
think  this  a  similar  case. 


/ 
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18.  An  examination  of  the  act  in  question  leaves  the  matter  with- 
out substantial  doubt.  The  purpose  of  the  act  as  stated  in  the  title 
is  to  authorize  the  President  to  provide  "  housing."  As  stated  in  the 
fii*st  clause,  it  is  ''  Providing  housing,  local  transportation  and  othe7' 
general  corrmwrnUy  utilities.  While  the  word  community  may  have 
a  broader  meaning,  it  is  commonly  used  to  designate  a  group  of  per- 
sons living  together  (see  Webster's  Dictionary).  Taken  in  connec- 
tion with  the  word  ^'  housing  ^  and  noting  that  the  utilities  are  for 
the  use  of  workers  and  "  their  families,"  we  think  "  community  "  is 
used  in  the  latter  and  more  restricted  sense,  and  that  the  '^  local  trans- 
portation" described  in  the  act  is  only  such  as  would  come  under 
the  description  of  a  community  utility.  To  interpret  the  statute  as 
impliedly  prohibiting  other  branches  of  the  Government  from  sup- 
])Iying  local  transportation,  suitable  to  their  respective  needs,  would 
have  a  far-reaching  effect  and  is  not  warranted  by  anything  that 
appears  in  the  act. 

The  local  transportation  under  claimant's  contract  was  not  pro- 
vided for  housing  or  as  a  general  community  utility  as  the  term  is 
used  in  the  act  of  May  16,  1918. 

19.  The  Board  has  jurisdiction  over  this  case  under  War  Depart- 
ment G.  O.  No.  108  dated  November  6, 1918. 

DISFOanTOK. 

Bef erred  to  the  Ordnance  Claims  Board  to  recommend  to  the  Sec- 
retary of  War  a  fair  and  just  settlement  in  accordance  with  the  terms 
of  the  contract. 

Col.  Delafield,  Lieut.  Col.  Jimkin,  and  Mr.  Shirk  concurring. 


Case  No.  604. 

In  re  CZASM,  OF  LEWIS  XAHUFACTTmiNO  CO. 

1.  UCPLZSD  COHTEACT— COST  OF  FACiLZTISS  SXCEBDIHO  C0XPEN8A- 
TIOH  PEOVIDBD  FOB. — ^Where  petitioner  entered  into  contracts  with 
the  ChOTemment  based  on  costs  carefully  estimated  to  cover  expenses 
of  production,  Inclmding  the  amortisation  of  the  cost  of  the  additional 
facilities  necessary  for  the  OoTcmment  work  inTOlTCd,  and  petitioner 
entered  Into  such  contracts  with  full  knowledge  of  snch  fact,  peti- 
tioner has  no  claim  nnder  the  act  of  March  3,  1919,  for  the  excess  cost 
of  snch  facilities,  even  though  said  facilities  were  provided  at  the 
urgent  request  of  Ctovemment  oflcials,  it  appearing  that  petitioner 
should  have  obtained  prices  commensurate  with  its  risks  or  a  guarantee 
against  losses  when  the  contracts  were  made. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  facts : 

1.  The  Lewis  Manufacturing  Co.  claims  it  should  be  reimbursed 
for  its  losses  incurred  in  providing  equipment  to  meet  the  Grovem- 
ment's  war  demands  for  materials  delivered  to  the  Army,  Navy,  and 
Bed  Cross,  which  it  estimates  at  $281,750.01 ;  on  the  theory  that  the 
Government  by  accepting  the  benefits  it  would  have  received  had  it 
requisitioned  and  operated  the  plants  of  the  claimant  impliedly 
agreed  to  save  the  claimant  from  loss. 

2.  The  claimant  bases  its  claim  on  the  cost  of  new  buildings  and 
equipment  purchased  to  meet  the  Government's  needs  as  follows : 

statement  of  claim. 


Line 
Na 


1 

2 

3 

4 

5 
6 

7 


Item. 


Loss  on  buildiniip,  machinery,  and  equipment  erected  at 

f>lant  of  lAwis  Manufacturmg  Co.,  walpole,  Mass.,  as 
temized  in  scbedule  1 

Loss  on  buildingB,  machinery,  and  equipment  erected  at 
plant  of  SlatenrlUe  Finishing  Co.,  slatersx'iUe,  R.  T.,  as 


Cost. 


Itemised  in  schedole  3. 
Loss  on  bmldlno.  machinery  ,and  equipment  erected  at  plant 

at  Wateree  lliJls,  Camden,  8.  C. ,  as  itemized  in  scheduled . 
Loss  on  buUdino,  machinery,  and  equipment  erected  at 

Addison  Mills,  Edgefield,  S.  C.,  as  itemized  in  schedule  4. 


Loss  on  materials  stocked  for  war  purpoeee  as  calculated  in 
schedule  & 

Commitments  for  materlab  for  war  purposes  as  caleiilated 
in  schedule  6 

Commitments  for  services;  one  week's  v^ges  paid  to  oper 


Sim,  146. 12 

220,380.42 
112,834.40 
179,915.93 


693,266.96 


atives  in  Heu  of  notice  upon  discharge  on  stopping  of  war 
production  as  itemized  In  schedule  7 


Credit  by  profit  on  allcontfac  ts  w&ch  Army,  Navy,  and  Red 
Cross 


Amount  claimed— net  loss  incurred  as  a  result  of  claimant's 
part  in  providing  for  war  needs 


Permanent 
▼alua. 


$35,579.19 

89,747.34 
56,412.25 
89,957.97 


271,696.64 


8144,566.94 

130,633.18 
56,412.24 
99 f  957. 96 


421,570.32 

12,829.23 

9,979.30 

2,891.25 


447.270.10 
165,520.09 


$381,750.01 
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The  claimant  states  the  second  item  of  costs,  $220,380.42,  was  ex< 
pended  by  the  Slaters ville  Finishing  Co.,  which  claimant  states  was 
owned  by  it,  and  operated  under  its  direction ;  $150,000  of  said  ex- 
penditure was  for  waterworks  and  distribution  system  to  the  houses 
of  200  families,  which  the  village  would  not  supply,  necessary  to  keep 
its  employees,  and  built  at  war  costs  amounting  to  twice  the  normal. 

The  third  item  of  costs,  $112,824.42,  was  expended  by  the  Wateree 
Mills,  which  the  claimant  states  it  owns  and  operates ;  $39,707.52  of 
said  item  it  states  was  expended  for  village  waterworks,  and 
$65,292.62  of  said  item  was  expended  for  houses  for  a  new  night  shift 
of  workers.  All  of  which  it  claims  were  built  at  twice  the  normal 
cost.  " 

3.  James  A.  Valentine,  assistant  treasurer  of  claimant  states  in  his 
affidavit: 

"All  the  buildings,  machinery,  and  equipment  included,  and  on 
account  of  which  claim  is  made  were  or  are  owned  by  the  claimant 
or  by  a  corporation  owned  by  the  pl^imtiff^  and  operated  under  its 
direction." 

4.  The  affidavit  of  CoL  H.  C,  Fisher,  dat>d  March  12,  1919,  reads 
as  follows  : 

On  April  10,  1917,  the  manufacturers  of  surgical  dressings  were 
called  to  Washington  by  Drs.  Franklin  Martin  and  F.  F.  Snnpson, 
acting  on  behalf  of  the  Council  of  National  Defense,  and  in  accord- 
ance with  requests  received  by  the  council  fix)m  the  Surgeon  General 
of  the  United  States  Army.  Dr.  Simpson,  afterwards  commis- 
sioned as  lieutenant  colonel,  ITnited  States  Army,  and  made  chief  of 
the  Bureau  of  Medical  Industries,  War  Industries  Board,  and  I  con- 
ferred with  said  manufacturers,  placing  before  them  a  tentative  sche- 
dule of  the  urgent  requirements  of  the  Medical  Corps,  United  States 
Army,  and  requesting  them  to  make  good  these  requirements. 

Executive  officers  or  duly  authorized  representatives  of  the  fol- 
lowing manufacturers  attended  this  conference:  Johnson  &  John- 
-€on,  New  Brunswick,  N.  J.;  Lewis  Manufacturing  Co.,  Walpole, 
Mass. ;  Bauer  &  Black,  Chicago,  111. ;  Seabury  &  Johnson,  New  York, 
N.  Y.;  New  Hartford  Cotton  Manufacturing  Co.,  Utica,  N.  Y.; 
Hygienic  Fibre  Co.,  Versailles,  Conn.;  Wilford  Hall  Laboratories, 
Port  Chester,  N.  Y.;  American  Druggists'  Syndicate,  Long  Island 

City,  N.  Y. 

Thereupon,  during  the  conference  and  with  entire  acquiescence 
of  Doctor  Simpson  and  myself,  the  said  manufacturers  organized 
a  committee  and  authorized  it  to  deal  upon  behalf  of  ihe  manufac- 
turers with  representatives  of  the  War  Department,  Navy  Depart- 
ment, and  American  National  Red  Cross  in  receiving  statements  of 
requirements  for  their  products  and  in  arranging  with  the  manu- 
facturers for  the  distribution  among  them  in  accordance  with  their 
capacity  and  their  ability  to  add  new  capacity,  of  the  requirements 
of  tlie  Government  in  connection  with  the  war. 

On  or  about  April  27,  1917,  as  contracting  officer  for  the  Medical 
Corps,  United  States  Army,  and  acting  upon  instruction  given  to  me 
by  the  Secretary  of  War,  I  placed  before  the  executive  secretary  of 
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said  conimittee,  Mr.  H.  P.  Kendall,  60  Congress  Street,  Boston,  with 
offices  as  executive  secretary  of  said  committee  at  70  Fifth  Avenue, 
New  York  City,  a  schedule  of  the  actual  urgent  requirements  of  the 
Medical  Corps,  United  States  Army,  for  the  following  six  months, 
which  requirements  Mr.  Kendall  pledged  the  said  manufacturers 
to  meet.  Subsequently,  in  August,  1917,  formal  contracts  were  duly 
signed  and  delivered  for  the  materials  included  in  this  schedule. 

Both  on  April  10,  1917,  when  the  tentative  schedule  of  require- 
ments of  the  Medical  Corps,  United  States  Army,  were  placed  be- 
fore the  manufacturers  of  surgical  dressings  and  subsequently  when 
the  schedule  of  actual  urgent  requirements  was  placed  before  them, 
it  was  perfectly  apparent  that  the  entire  capacity  of  said  manu- 
facturers for  production  would  not  be  sufficient  to  meet  either  the 
immediate  needs  of  the  Medical  Corps,  United  States  Army,  or  the 
needs  in  the  future  as  based  upon  the  plans  of  the  General  Staff, 
United  States  Army.  In  view  of  this  emergency,  we  asked  said 
manufacturers  to  increase  their  capacity  in  the  extent  necessary  to 
meet  the  absolute  demands  of  the  Medical  Corps,  United  States 
Army.  My  requests  for  increased  capacity  were  based  upon  esti- 
mates of  requirements  of  the  Medical  Corps,  United  'States  Army, 
six  months  in  the  future,  and  in  advance  oi  the  time  of  delivery  on 
the  contracts  as  actually  executed.  The  contracts  made  were  only 
for  sucli  quantities  as  the  manufacturers  estimated  they  could  pro- 
duce with  their  increased  facilities  in  the  following  three  months. 

In  making  all  arrangements  for  the  production  of  the  surgical 
dressings  required  by  the  Medical  Corps,  United  States  Army,  I 
acted  with  Mr.  Kendall,  the  executive  secretary  of  the  manufacturers' 
committee  and  treasurer  of  the  Lewis  Manufacturing  Company, 
Walpole,  Massachusetts,  and  held  Mr.  Kendall  responsible  for  the 
production  on  the  part  of  his  as^ciate  manufacturers,  and  for  the 
arrangements  as  to  future  production  which  I  indicated  to  him  would 
be  required.  At  no  time  while  I  was  the  contracting  officer  did  the 
productive  capacity  of  the  manufacturers  prove  to  be  sufficient  to 
supply  deliveries  of  all  items  in  the  quantities  needed,  and  the  con- 
tractors Avere  constantly  asked  to  provide  for  greater  capacity  so  as  to 
assure  adequate  deliveries. 

In  August,  1917,  I  ceased  acting  as  Chief  of  Supply  Division, 
Surgeon  General's  Office,  United  States  Army,  being  succeeded  by 
Lieutenant  Colonel  Darnall. 

The  foregoing  is  a  correct  statement,  to  the  best  of  my  recollec- 
tion, as  to  the  negotiations  between  the  War  Department  and  the 
manufacturers  of  surgical  dressings  during  the  spring  and  summer 
of  1917.  As  I  am  about  to  leave  for  Panama,  Mr.  Henry  P.  Kendall, 
of  the  Lewis  Manufacturing  Company,  has  requested  me  to  furnish 
him  with  such  a  statement  for  submission  to  your  Board,  and  I  am 
accordingly  handing  him  this  statement. 

(Signed)  H.  C.  Fisher, 

Col,  Med,  Corps^  U.  S.  Army. 

Sworn  to  and  subscribed  before  me  this  12th  day  of  March,  1919. 

B.  B.  Thompson,  Notary" Public. 
(Notarial  seal.) 
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5.  The  claimant  alleges  in  April,  1917: 

"After  considerable  discussion  it  was  finally  agreed  that  the 
Army  and  Navy  should  each  place  contracts  for  the  entire  year's 
supply,  and  that  the  price  paid  should  be  (1)  the  direct  cost  of  ma- 
terials and  labor,  plus  (2)  a  fixed  percentage  of  this  direct  cost  to 
cover  overhead  charges  and  expenses,  plus  (3)  10%  of  the  total  of 
items  1  and  2.  It  was  further  stipulated  that  the  specified  overhead 
percentage  (item  2)*  should  'cover  indirect  costs,  overhead  and  bur- 
dens, such  as  a  proper  allowance  for  depreciation  and  amortization, 
rent,  interest  at  the  rate  of  6  per  cent  on  the  value  of  the  plant, 
equipment,  and  inventories,  and  all  expenses  except  those  incurred 
for  advertising,  selling,  credit  losses,  customer's  discounts,  and  col- 
lections; and  the  contractor  guarantees  that  the  specified  overhead 
percentage  does  npt  exceed  the  percentage  which  tne  total  expenses 
of  the  kinds  (above  enumerated)  bear  to  (the  direct  costs)  in  the 
total  business  of  the  contractor  in  articles  of  the  general  land  and 
character  specified  in  this  contract  for  the  fiscal  year  preceding  the 
date  of  the  execution  of  this  contract.'  Formal  contracts  tor  a 
vear's  supply  containing  the  foregoing  provisions  were  finally  signed 
by  the  Army  and  Navy  and  the  different  manufacturers  in  August, 
1917.  At  that  time  tliie  work  on  filling  their  contracts  was  well 
under  way  and  large  deliveries  had  already  been  made  'on  memo- 
randum.' ^' 

6.  The  claimant  received  letters  from  Army  officials  during  the 
year  1917-18  urging  it  to  increase  production,  commending  it  for  its 
work,  asking  it  to  submit  bids  for  said  work.  From  the  inass  of 
letters  we  quote  the  following  excerpts : 

Gen.  Gorgas'  letter  to  claimant,  dated  May  17, 1917. 

"  I  have  been  informed  by  you  of  the  pi'ogress  made  by  the  com- 
mittee of  manufacturers  of  surgical  dressings  in  reference  to  the 
joint  action  in  apportioning  to  the  manufacturers  the  surgical  dress- 
ings, etc.,  required  by  all  aepartments  of  the  Army.  I  also  under- 
stand that  these  manufacturers,  after  the  apportionment  was  made 
by  your  committee,  proceeded  at  once  with  their  purchases  and 
manufacturing  with  the  understanding  that  such  apportionment  would 
be  confirmed  with  contracts  now  in  preparation  by  the  munitions 
board.  This  is  to  say,  that  the  action  taken  bv  your  committee  and 
the  manufacturers  is  entirely  in  accord  with  the  request  of  the  Sec- 
retary of  War  and  myself,  and  the  obligations  the  manufacturers 
have  entered  into  for  the  Government  become  a  moral  obligation  to 
the  United  States  Government  until  such  time  as  its  acts  are  done 
under  contract. 

"Please  extend  to  each  manufacturer  and  to  the  committee  as  a 
whole,  my  appreciation  of  the  promptness  of  action  and  the  expres- 
sion of  my  wish  that  work.proceed  with  all  possible  dispatch."  • 

Claimant's  letter  to  Col.  Fisher,  dated  August  11,  1917: 

"Your  letter  of  the  23d  asking  the  manufacturers  of  surgical 
dressings  to  expedite  materials  has  been  received.  We  have  taken 
all  necessary  steps  to  the  signing  of  the  contract  with  Col.  DarnalK 
the  veterinary  department  in  St.  Louis,  and  Col.  Snyder. 
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''  We  have  not  received  signed  contracts  nor  shipping  instructions 
from  any  of  them  yet.  We  have  quite  a  lot  of  stock  manufactured 
which  we  are  carrying  extra  insurance  on  and  having  to  move  a  ^ood 
deal  to  make  storage  space  and  incidentally  this  has  added  quite  a 
financial  burden  on  us,  so  if  there  is  anything  that  your  department 
can  do  to  expedite  the  formalities  of  the  contracts  to  the  forwarding 
and  shipping  instructions  it  will  be  much  appreciated,  and  we  shall 
be  very  glad  to  ship  everything  we  have  at  once. 

"We  are  strainmg  every  enort  to  make  up  for  lost  time  due  to 
delays,  special  machinery,  etc.,  but  feel  sure  that  after  running 
thirty  to  sixty  days  longer,  we  will  be  getting  pretty  good  output 
and  can  take  care  of  the  Government's  needs  much  longer." 

Col.  Fisher  to  claimant,  dated  August  13, 1917 : 

"  Had  it  not  been  for  the  splendid  aid  of  the  surgical  dressingri 
committee  in  going  ahead  with  this  work,  red  tape  delays  would  have 
been  fatal  to  the  Medical  Department." 

G«n.  Gorgas  to  claimant,  dated  August  25,  1917 : 

"We  have  repeatedly  written  or  asked  personally  your  company 
to  make  every  effort  to  deliver  the  dressings  contracted  for  by  you 
on  schedule  time,  and  to  make  up,  if  possible,  the  unavoidable  aefays 
which  have  already  occurred. 

"It  is  anticipated  that  the  continuation  of  the  war  will  put  an 
even  greater  strain  on  the  capacity  of  your  company,  as  well  as  on 
the  other  manufacturers  of  surgical  dressings,  and  it  is  urged  that 
each  company  equip  with  the  necessary  space,  machinery  and  equip- 
ment, and  organization  to  meet  the  prospective  needs.  The  Surgeon 
General  feels  that  every  man  in  your  employ  in  an  executive  capacity 
either  having  to  do  directly  or  indirectly  with  production  ought  to 
feel  that  he  is  rendering  his  full  share  of  service  to  the  country  in 
performing  his  present  duties,  and  that  in  all  probability  if  such 
men  leave,  the  loss  of  their  services  would  handicap  your  company 
more  than  would  be  compensated  for  by  any  service  they  could 
contribute  in  any  other  line  of  activity." 

Col.  Darnall  to  claimant,  dated  Februarv  9,  1918: 

"I  would  urge  you  particularly  to  make  such  arrangements  with 
the  fuel  administrator  of  New  England  as  may  be  necessary,  as  his 
asistance  may  be  required  in  the  carrying  out  of  the  orders  of  the 
National  Fuel  Administration  at  Washington.  Please  impress  upon 
him  the  urgency  of  these  requirements  for  our  Army,  so  that  nothing, 
so  far  as  possible,  will  be  allowed  to  prevent  the  maximum  output  on 
surgical  dressings." 

Claimant  to  Col.  Darnall,  dated  April  10,  1918 : 

"  We  have  made  up  our  figures  for  prices  on  our  portion  of  the 
Government  contract  and  list  them  below. 

"  We  have  tried  to  make  prices  in  line  with  those  on  the  previous 
contracts  we  have  executed,  and  on  which  we  now  have  cost  data. 
We  are  arriving  at  these  prices  by  assuming  that  we  are  to  perform 
the  same  service  as  previously,  but  are  relieved  of  the  investment 
necessitated  by  paying  for  the  grey  cloth. 

"  Also,  as  you  have  in  purchasing  the  grey  goods,  allowed  for  the 
manufacturing  waste,  our  cost  figures  have  been  corrected  to  exclude 
this  item.    The  prices  we  are  quoting,  therefore,  are  our  best  judg- 
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ment  as  to  what  we  should  receive  to  give  us  the  same  return  as  we 
had  before. 

"Naturally  we  want  to  have  our  prices  in  line  with  others,  and 
if  you  feel  there  are  any  inconsistencies  here,  we  should  be  glad  to 
have  you  advise  us." 

Col.  Damall  to  claimant,  dated  June  18,  1918: 

"  This  office  will  be  governed  in  placing  this  next  lot  of  grey  goods 
by  the  prices  quoted  on  the  100-yard  rolls  by  the  dressings  manufac- 
turers, and  if  their  prices  are  not  satisf actorv  to  this  office,  the  right 
is  reserved  to  place  the  work  of  finishing  elsewhere.  For  your  in- 
formation I  will  say  that  the  lowest  quotation  obtained  from  the 
bleachers  was  70  cents  per  100-yard  rolls,  and  the  highest  price  now 
being  paid  to  the  bleachers  is  75  cents." 

Claimant's  letter  to  Col.  Damall,  dated  June  25, 1918  : 

"In  answer  to  your  letter  of  June  18th,  we  offer  the  following 
kinds  and  quantities  of  surgical  dressings  for  shipment  before  No- 
vember 1,  1918,  provided  grey  goods  furnished  by  the  Government 
are  received  in  ample  quantities  and  ample  time.  The  following 
prices  are  net,  f .  o.  u.  our  plant : 

20,000  boxes  assorted  roller  bandages  (i  gross  per  box) per  box__    $1. 71 

750,000  individual  dressings  packets - per  1.000—  116.00 

9,  000. 000  yards  gauze  22  x  18  or  24  x  20, 100-yard  bolts—per  100  yards-        .  825 

1, 000, 000  yards  (40,000  25-yard  rolls)  28  x  24 per  roll__        .  28 

In  addition  to  above  we  can  furnish  150,000  5-yard  rolls  (28  x  24). 

"As  in  former  contracts,  we  have  tried  to  make  the  prices  at 
cost  plus  the  same  marrin  of  profit  as  estimated  in  the  original  cost- 
plus  agreements.  In  the  individual  dressings  packets,  we  have  not 
had  sufficient  time  on  the  manufacturing  basis  to  determine  actual 
costs,  but  we  have  estimated  as  nearly  as  possible,  and  we  trust  that 
these  prices  you  will  find  in  line  with  others  you  receive.  If  they 
are  not,  we  shall  be  very  glad  to  make  them  so. 

"  The  reduction  of  amount  of  plain  gauze  in  100-yard  bolts,  will 
not  effect  an  increase  in  the  other  items,  as  such  gauze  goes  oyer 
different  machinery,  and  all  the  items  serve  to  balance  the  production 
of  the  plant.  Should  you  require  a  larger  production  from  us  on  any 
item,  we  can  arrange  for  an  increase. 

"  In  view  of  your  statement  about  the  prices  available,  for  bleach- 
ing plain  gauze,  we  have  revised  our  figures  downward  on  that  item, 
and  while  our  cost  data  would  not  seem  to  justify  it,  we  are  desirous 
of  meeting  your  views." 

Claimant  to  Col.  Damall,  dated  August  3, 1918: 

"  From  our  conversation  you  understand  we  ai'e  not  in  position  to 
name  firm  prices  on  items  1,  6,  and  7,  because  of  the  fact  we  have 
not  heretofore  made  them  in  quantity  and  are  just  now  equipping 
with  the  necessary  machines  to  handle  on  a  substantial  scale. 

"  We  are  therefore  willing  to  put  ourselves  in  your  hands  in  re- 
gard to  price  on  these  items.  We  think  we  will  lose  money  at  any 
figure  less  than  the  tentative  price  named  on  the  first  page. 

"  On  item  4,  you  recall  we  have  already  bought  the  material  neces- 
sary to  make  this  amount,  one  million  in  addition  to  the  300,000 
awarded  us  recently  at  $116.00. 
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"  To  secure  necessary  machinery  in  reasonable  time,  it  is  necessary 
for  us  to  obligate  ourselves  immediately.  We  therefore  have  phoned 
you  and  understand  you  have  very  kindly  assured  us  25,000  gross  of 
item  No.  1,  and  we  do  hope  you  will  let  us  furnish  item  (6)  and  (7) 
or  preferably  600,000  of  (#6)." 

Col.  Darnall  to  claimant,  Augfust  19,  1918 : 

"As  stated  in  a  previous  letter,  I  can  award  you  only  700,000  indi- 
vidual dressing  packets,  as  the  price  at  which  these  are  awarded  to 
you,  namely,  $110  per  thousand,  is  three  dollars  higher  than  the  price 
asked  by  the  next  lowest  successful  bidder." 

Excerpt  from  report  of  section  of  medical  industry  by  Col.  F.  F. 
Simpson. 

^'Precise  methods  of  manufacture:  The  principal  dressings  were 
made  of  gauze  cut  up  into  proper  sizes  for  bandages,  dressings,  pads, 
etc.,  most  of  which  required  sterilization  and  delivery  to  the  wound 
in  a  hermetically  sealed,  sterile  package.  The  manufacture  of  sur- 
gical dressings  is  a  matter  requiring  the  most  extreme  care  and  a  very 
high  type  of  technical  knowledge  and  skill,  because  the  dressings  are 
placed  on  wounds,  and  if  they  were  not  chemically  and  bacteriologi- 
cally  perfect  they  would  not  only  be  capable  of  vitiating  results,  but 
would  vitiate  the  results  of  all  operations  in  which  imperfect  dress- 
ings were  used. 

''Produ^tfve  capacity:  The  manufacturers  of  surgical  dressings 
responded  immediately  to  the  call  for  speeded  production.  The 
supply  of  such  dressings  was,  before  the  war,  sufficient  to  meet  the 
needs  of  this  country  and  to  permit  of  considerable  exportation. 
The  means  for  military  purposes  required  a  very  marked  expansion 
of  productive  capacity.  There  will  probably  be,  at  the  close  of  hos- 
tilities, an  excess  capacity,  and  a  cancellation  of  large  orders  will 
naturally  result  in  a  reduction  of  organization  by  manufacturers,  a 
conversion  of  a  part  of  their  plants  into  other  kinds  of  production,  or 
the  creation  of  a  foreign  trade  sufficient  to  absorb  the  excess  of  pro- 
ductive capacity." 

7.  The  claimant  executed  the  following  contracts  with  the  United 
States  Army : 

Contract  No.  122,  dated  April  17,  1918,  covering  goods  sold  for 
$33,974.28. 

Contract  No.  187,  dated  May  3,  1918,  covering  goods  sold  for 
$140,125. 

Contract  No.  956,  dated  August  8,  1918,  covering  goods  sold  for 
$20,175. 

Contract  No.  855,  dated  August  13,  1918,  covering  goods  sold  for 
$155,904. 

Contract  No.  1348,  dated  August  3,  1918,  covering  goods  sold  for 
$253,320. 

8.  All  the  goods  under  said  contracts  were  sold  at  stipulated 
prices.  Contracts  Nos.  866  and  1348  which  were  but  partially  com- 
pleted were  canceled  and  released  by  cancellation  contracts,  dated 
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April  7,  1919,  and  May  12,  1919,  respectively,  and  payments  were 
authorized  to  the  claimants  thereon. 

9.  The  claimant  states  that  its  weekly  capacity  at  the  beginning 
of  the  war  was  about  1,500,000  yards.  That  although  it  reduced 
the  allowance  to  its  civilian  trade  to.  the  minimum,  nevertheless  the 
civilian  demand  averaged  1,300,000  yards  per  week  during  the  war. 
It  states  its  weekly  production  to  fill  the  needs  of  the  government 
was  as  follows: 

Weekly  produo- 
Period.  tlon  (yards). 

May  1  to  Oct.  1,  1917 587,666 

Oct.  1,  1917  to  Jan.  1,  1918 593,666 

Jan.  1  to  Apr.  1,  1918 1,015,000 

Apr.  1  to  Oct.  1.  1918 1,569,000 

Oct.  1  to  Nov.  12,  1918 1,483,000 

DECISION. 

1.  The  claimant  began  to  manufacture  the  goods  desii*ed  before 
contracts  were  signed,  and  apparently  doubled  its  production  ca- 
pacity upon  the  urgent  request  of  Government  officials  for  more 
goods.  It  was  highly  commended  by  various  officials  for  its  enter- 
prise in  supplying  the  pressmg  need  for  surgical  dressings, 

2.  Can  it  be  said  the  Secretary  of  War  having  accepted  the  benefits 
of  such  a  largely  increased  equipment,  has  impliedly  agreed  to  save 
the  claimant  from  loss,  under  the  Dent  Act?  Under  section  3744 
of  the  Revised  Statutes  all  contracts  in  behalf  of  the  Government 
must  be  reduced  to  writing.  The  goods  manufactured  by  the  claim- 
ant were  all  covered  by  written  contracts.  The  prices  named  in  the  con- 
tracts were  based  on  carefully  estimated  costs  including  amortization 
costs.  If  the  amortization  allowance  was  not  large  enough,  because 
of  the  unexpected  short  duration  of  the  war,  to  cover  claimant's  cost 
of  equipment,  it  seems  this  was  a  considered  business  risk  which  the 
claimants  voluntarilv  took.  Part  of  the  sales  were  made  after  the 
submission  of  bids.  New  contracts  at  prices  based  on  said  bids  were 
made  from  time  to  time.  All  claims  under  contracts  855  and  1348 
were  released  by  cancellation  contracts.  It  seems  the  claimant  should 
have  obtained  prices  commensurate  with  its  risks,  or  a  guarantee 
against  losses,  when  the  contracts  were  made.  The  claimant  en- 
tered into  said  contracts  with  the  knowledge  of  said  facts  and  it  seems 
this  Board  under  the  act  of  March  2, 1919,  can  not  go  beyond  the  terms 
of  the  contracts  executed  as  prescribed  by  law  to  find  a  further  im- 
plied agreement  at  variance  with  the  terms  of  the  written  contract. 

3.  The  evidence  discloses  no  agreement  made  with  the  claimant, 
within  the  provisions  of  section  1  of  the  Dent  Act  of  March  2,  1919. 

Col.  Delafield,  Lieut.  Col.  Williams,  and  Lieut.  Col.  McKeeby 
concurring. 


Case  No.  470. 

In  r#  CLAHC  OF  BVOXXAn  A  PBITCHABD  (Inc.). 

ACT  OF  XAECH  2,   1919,   CLAIXS  UKDER,  HECESSABT  ELXXENTS   OF— 
ANTICIPATZOH   OF    OOHT&ACT,   KBnEBXrESEXEHT   FOE   EXPEHDI- 

Tinus  XASS  nr— EZPEHDiruESS  xads  or  anticipation  of 

CONTRACT,  EEIXBIJB8SMSNT  FOE. — To  Justify  a  recovery  imder  the 
•  act  of  Karch  8,  1919,  the  asinrancei  alleged  to  have  been  made  must 

be  of  8aoh  a  nature  a»  to  have  oonititiited  an  agreement  between  the 
parties,  that  ii,  a  meeting  of  the  mindi  npon  sneh  deilnite  nnderstand- 
tng  as  to  create  a  legal  or  equitable  obligation  on  the  part  of  the  Gov- 
emment.  So  where  claimant  is  given  a  contract  for  410  tons  of  mtile, 
then  in  great  demand,  and  is  assured  by  OoYcmment  agents  that  there 
is  a  great  need  for  this  material  and  that  there  would  be  In  the  future 
a  great  demand  for  it,  and  as  a  result  of  business  Judgment  based  on 
a  knowledge  of  conditions  and  such  assurances,  claimant  makes  ex- 
penditures and  incurs  obligations  in  procuring  machinery  necessary  for 
the  performance  of  its  contract,  no  legal  or  equitable  obligation  is  cre- 
ated on  the  part  of  the  Ooyemment'to  reimburse  claimant  for  loss  sus- 
tained by  it  in  purchasing  and  haying  installed  such  machinery  in 
anticipation  of  future  orders  which,  due  to  the  cessation  of  hostilities, 
are  neyer  given. 
8.  CONTEACT,  WHAT  CONSTITUTES— LOAN,  AS  CONSTITXTTINO  AOEEE- 
XENT  TO  FINANCE  CONTEACTOE. — ^A  loan  by  the  Government  to  a 
claimant  of  30  per  cent  of  the  face  of  its  contract  for  the  purpose  of 
assisting  it  in  the  performance  thereof,  and  made  only  after  careful 
iuTestigation  of  the  financial  standing  of  claimant  and  of  its  probable 
ability  to  supply  the  material  which  was  the  subject  of  the  contract 
and  on  the  condition  that  the  officers  and  the  company  should  Jointly 
and  severally  guarantee  the  repasrment  of  the  money  advanced  and 
which  loan  it  was  stipulated  was  to  **  be  used  solely  to  cover  the  cost 
of  machinery  and  for  labor  in  connection  with  the  installation  of  said 
machinery  "  necessary  for  the  f uULUment  of  its  contract  is  in  no  sense 
an  effort  or  undertaking  on  the  part  of  the  Government  to  finance 
claimant's  plant  as  a  source  of  supply,  but  is  financial  assistance  ren- 
dered merely  for  the  purpose  of  enabling  claimant  to  perform  the  obli- 
gation of  its  contract. 
3.  CANCELLATION,  EEXTTNEEATION  TO  BE  GOYEENED  BY  TEEXS  OF  CON- 
TEACT—EVIDENCE,  INTENTION  OF  PAETIES  DETEEIONED  BY.— 
XFnder  a  valid  contract  for  the  production  and  sale  of  410  tons  of  mtile, 
providing  in  the  event  of  cancellation  that  the  Government  would  in- 
spect and  accept  the  completed  material  on  hand  and  such  as  may  be 
.  completed  within  30  days  after  notice  of  cancellation  and  pay  the  price 
fixed  in  the  contract  for  the  material  delivered,  the  cost  of  component 
materials  and  parts  then  on  hand  not  exceeding  the  requirements  for 
the  completion  of  the  contract  and  also  **  all  costs  theretofore  expended 
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and  for  which  payment  has  not  preyionsly  been  made  and  all  obliga- 
tions inonrred  solely  for  the  performance  of  this  contract  of  which  the 
contractor  can  not  be  otherwise  relieved/'  to  which  <<may  be  added 
snch  sums  as  the  Chief  of  Ordnance  may  deem  necessary  to  fairly  and 
Jnstly  compensate  the  contractor  for  work,  labor,  and  serrice  rendered 
under  this  contract "  where  the  contract  is  canceled  Jnst  when  the 
contractor  was  beginning  to  produce  rntile  after  a  delay  for  which  it 
was  not  responsible,  claimant  is  entitled  to  all  rights  created  by  the 
contract  as  therein  set  ont  and  settlement  should  be  made  thereunder 
in  accordance  with  its  terms.  But  the  evidence  shows  and  this  Board 
finds  therefrom  that  claimant  did  not  contemplate  any  amortization  of 
cost  and  expenses  of  special  facilities  in  the  submission  of  the  price  of 
$90  a  ton  for  the  rutile  to  be  supplied  under  the  terms  of  the  oontraot. 
4.  DELAT,  RESPONSIBILITY  EOB. — ^Where  there  is  a  delay  in  the  production 
of  material  beyond  the  time  stipulated  for  in  the  contract  which  ia 
occasioned  by  the  failure  on  the  part  of  the  manufacturer  of  maohinery 
to  deliver  promptly  and  in  proper  condition  such  machinery,  al- 
though there  is  no  delay  on  the  part  of  the  Government  the  delay  in. 
the  production  so  occasioned  is  not  the  fault  of  claimant. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim,  in  which  a  petition  was  filed  before  this 
Board  on  June  11,  1919,  in  pursuance  of  Supply  Circular  No.  17, 
and  under  the  act  of  March  2,  1919.  The  petitioner  asks  for 
$83,701.44,  being  the  amount  expended  for  new  machinery,  less  the 
present  money  value  of  the  plant,  alleged  to  have  been  spent  in  re- 
liance  upon  a  verbal  agreement  with  tte  procurement  division  of  the 
Ordnance  Department,  and  with  the  War  Industries  Board,  for  the 
manufacturing  of  rutile.  This  matter  was  first  heard  by  the  Board 
of  Contract  Adjustment  of  Edgewood  Arsenal,  and  a  settlement 
recommended  by  that  Board  to  the  Board  of  Review  of  the  Chemical 
Warfare  Service.  The  latter  Board,  however,  disapproved  the  find- 
ings and  recommendation  of  that  Board  in  a  letter  of  March  30, 1919, 
in  which  the  following  statement  was  made : 

"  The  only  settlement  of  this  matter  that  can  be  made  is  a  settle- 
ment in  pursuance  of  the  terms  of  the  original  contract.  It  is  noted 
that  the  original  contract  provides  that  *  m  the  event  of  the  cancel- 
lation of  this  contract  ♦  •  •  the  United  States  will  inspect  the 
completed  articles  or  material  then  on  hand  and  such  as  may  oe  com- 
pleted within  thirty  days  after  such  notice,  and  vnll  pay  to  the  con- 
tractor the  price  herein  fixed  for  the  articles  or  material  accepted  by 
and  delivered  to  the  United  States.'  It  is  also  noted  that  there  is  a 
statement  among  the  papers  submitted  that  at  the  time^  of  suspension 
of  work  under  this  contract  the  contractor  was  beginning  to  produce 
rutile  at  the  contract  rate.  If,  therefore,  any  ^tlement  is  to  be 
made  under  this  contract  it  would  be  for  the  raw  material,  etc.,  on 
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hand  at  the  date  of  suspension,  proper  allowance  for  partly  finished 
products,  etc.,  together  with  such  allowance  as  might  be  proper  under 
the  clause  of  the  contract  above  quoted." 

2.  In  the  winter  and  spring  of  1918  there  was  a  limited  supply  in 
this  country  of  the  ore  from  which  is  produced  rutile,  from  which 
is  converted  titaniumtetra-chloride,  a  compound  used  in  the  manu- 
facture of  smoke  bombs.  There  was  a  deposit  of  this  ore  in  Virginia, 
and  this  deposit  was  being  worked  by  the  American  Rutile  Co.,  but 
the  supply  was  insufficient  to  meet  the  needs,  or  the  expected  needs, 
of  this  Government  and  its  associates  in  the  war.  In  the  early  spring 
of  1918,  therefore,  (Government  agents  got  word  that  there  was  a 
deposit  of  this  ore  in  Florida.  Later  on,  through  the  instrumentality 
of  Mr.  William  F.  Meredith,  president  of  the  Titanium  Alloy  Manu- 
facturing Co.,  of  Niagara,  X.  Y.,  who'Was  also  an  officer  and  director 
of  Buckman  &  Pritchard  (Inc.),  Mr.  Meredith  and  Mr.  H.  H.  Buck- 
man,  of  the  petitioner's  company,  met  in  Washington  in  the  office  of 
Maj.  Gelshanen,  the  officer  in  charge  of  the  purchase  of  chemicals 
for  the  Ordnance  Department.  The  Ordnance  Department  at  that 
time  was  exercising  the  fimctions  that  afterward  wei*e  taken  over  by 
the  Gas  Defense  Service.  Maj.  Gelshanen  turned  these  parties  over 
to  Lieut.  Williams  in  his  office,  and  a  conference  was  there  held  as 
to  the  production  of  rutile.  Messrs.  Meredith  and  Buckman  assured 
Lieut.  Williams  that  petitioner  could  produce  rutile,  and  a  requisi- 
tion for  an  order  for  410  tons,  at  $90  per  ton,  of  that  material  was 
then  made  out  on  the  19th  day  of  March,  1918,  by  the  petitioner,  and 
a  contract  for  this  410  tons  was  later  sent  to  petitioner  and  signed 
by  the  petitioner  on  the  18th  day  of  April,  1918.  This  agreement 
contained  among  others  the  following  provisions : 

"  The  contractor  shall  make  deliveries  at  the  rate  of  two  (2)  tons 
per  day,  beginning  as  soon  as  the  contractor's  plant  is  equipped  to 
produce  rutile,  which  is  estimated  shall  be  within  six  (6)  weeks  from 
the  date  of  this  contract. 

"In  the  event  of  the  cancellation  of  this  contract,  as  in  this  article 
provided,  the  United  States  will  inspect  the  completed  articles  or 
material  then  on  hand  and  such  as  may  be  completed  within  thirty 
(30)  days  after  such  notice,  and  will  pay  to  the  contractor  the  price 
herein  fixed  for  the  articles  or  material  accepted  by  and  delivered  to 
the  United  States.  The.  United  States  will  also  pay  to  the  contractor 
the  cost  of  the  component  materials  and  parts  then  on  hand  in  an 
amount  not  exceeding:  the  i-equirements  for  the  completion  of  this 
contract,  which  shall  be  in  accordance  with  the  specifications  referred 
to  in  schedule  1  hereto  attached,  and  also  all  coats  theretofore  ex- 
pended and  for  wMch  payment  has  not  previovsly  been  made^  a/nd 
all  obligations  incurred  solely  for  the  performance  of  this  contract 
of  which  the  contractor  ca/a  not  be  otherwies  relieved.  To  th^  above 
may  be  added  such  sums  as  the  Chief  of  Ordnance  may  deem  neces- 
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sai'y  to  fairly  cmd  justly  compensate  the  contractor  for  work^  labor. 
and  service  i^endered  under  this  contract ^ 

3.  During  the  conferences  at  which  the  order  for  the  410  tons  of 
riitile  was  agreed  upon,  it  was  represented  that  the  petitioner  would 
have  to  receive  certain  financial  assistance  in  carrying  out  the  said 
contract  for  410  tons  of  rutile,  and  $50,000  was  asked  for.  It  was 
brought  to  the  attention  of  these  parties  by  Lieut.  Williams  that  only 
one-third  of  the  face  of  the  contract  could  be  allowed  as  a  loan  to 
any  manufacturer,  which  in  that  case  amounted  to  $11,000.  In  these 
circumstances  some  legitimate  way  was  sought  by  which  a  larger 
loan  might  be  made,  and  it  was  suggested  by  Messrs.  Buckman  and 
Pritchard  that  an  order  for  a  larger  amount  of  rutile  be  given  so 
that  the  amount  of  the  loan  might  be  raised.  The  procurement  offi- 
cer, however,  could  not  increase  the  order  because  he  had  before  him 
no  requisitions  that  would  authorize  him  to  increase  the  order.  In 
pursuance  of  the  suggestion  made,  however,  Mr.  Buckman  went  to  see 
various  Government  officers,  including  Brig.  Gren.  Dickson,  in  the 
Office  of  the  Chief  of  Ordnance,  Board  of  Control;  Col.  Ragsdale, 
of  the  Ordnance  Department,  and  others,  with  a  view  of  having  the 
order  increased  but  without  success.  The  matter  was  then  taken  up 
with  the  War  Industries  Board  and  with  the  War  Credits  Board 
with  a  view  to  securing  financial  assistance,  and  after  considerable 
delay  and  investigation  of  the  standing  of  the  petitioner  and  its 
financial  ability,  a  loan  of  $11,000,  being  one-third  of  the  face  of  the 
contract  agreed  to  be  let,  was  made  to  the  petitioner  to  be  used  in  per- 
forming the  contract  for  410  tons  of  rutile,  but  this  loan  was  made 
only  after  Mr.  Meredith  and  his  Titanium  Alloy  Manufacturing  Co, 
jointly  and  severally  guaranteed  the  repayment  of  same. 

4.  The  petitioner's  then  existing  plant  in  Florida  was  an  old  plant 
which  had  been  engaged  in  working  the  ore  deposit  and  separating 
therefrom  ilemite,  zircon,  monzonite,  and  other  ores  of  commercial 
value,  but  the  plant  was  at  that  time  closed  down  on  account  of  not 
being  able  to  separate  these  chemicals  on  a  paying  basis.  The  peti- 
tioner had  already  bought  certain  machinery,  and  prior  to  its  deal- 
ings with  the  Government,  had  contemplated  making  extensive  im- 
provements in  its  plant  for  the  purpose  of  running  it  on  a  paying 
basis  in  the  separations  of  the  chemicals  above  named.  Rutile  is 
secured  from  this  ore,  not  by  a  new  or  different  process  from  that 
used  in  obtaining  the  above  chemicals,  but  by  a  continuation  and  re- 
tinoment  of  same,  so  that  in  order  to  produce  rutile  it  was  not  i:ieces- 
sary  to  have  u  new  plant,  and  new  machinery,  but  to  add  to  the  then 
existing  plant  used  in  the  production  of  the  ores  certain  other 
processes  of  refinement  for  separating  the  rutile. 
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5.  The  claim  of  the  petitioner  may  be  briefly  set  out  in  the  words 
of  the  petitioner  as  follows : 

"In  the  fall  of  1917  and  winter  and  spring  of  1918,  the  Govern- 
ment found  this  material  would  be  required  m' large  quantities  for 
war  purposes,  and  upon  investigation  learned  that  there  were  two 
available  sources  of  supply:  The  American  Rutile  Company,  of 
Virginia,  which  had  a  small  deposit  of  rutile,  and  the  claimant  which 
had  a  large  deposit  of  the  material  on  property  owned  by  it  in' St 
Johns  County,  Florida. 

"  The  Govermnent  thereupon  solicited  the  aid  of  the  claimant  for 
the  purpose  of  producing  the  material  in  large  quantities,  and 
as  a  preliminary  step,  awarded  it  a  contract  for  410  tons. 

"  At,  before,  and  after  the  time  the  contract  for  410  tons  was  en- 
tered into,  and  before  the  plant  was  completed  the  claimant  was  as- 
sured by  Major  W.  H.  Gelshenen,  of  the  Ordnance  Department,  pro- 
curement division^  and  by  the  War  Industries  Board,  that  the  Govern- 
ment would  require  from  it  a  very  large  tonnage  of  rutile,  much 
Jarger  than  that  evidenced  by  contract  #P  4480-1498  TW.  Acting 
upon  these  assurances  the  claimant  insti&lled  equipment,  and  devel- 
oped a  process  sufficient  to  insure  the  production  of  at  least  two  tons 
of  this  material  a  day. 

"  Had  war  continued  it  would  have  been  called  upon  to  deliver 
large  quantities  of  rutile,  and  it  was  in  the  position  to  do  this  when 
the  armistice  was  signed.  Upon  the  signing  of  the  armistice  the 
contract  of  March  19, 1918  #P  4430-1498  TW  was  cancelled,  and,  of 
course,  the  promised  further  contracts  were  not  awarded  the 
claimant." 

In  other  words  the  petitioner  is  claiming,  in  effect,  that  there  were 
assurances  by  Government  agents  that  orders  for  rutile  would  be 
forthcoming  for  at  least  two  tons  per  day  for  an  indefinite  period, 
and  that  the  order  that  actually  came  for  410  tons  was  the  first,  or 
initial,  order  carrying  out  that  agreement,  and  that  upon  the  con- 
cellation  of  the  larger  assured  orders,  the  i-ules  of  compensation  upon 
cancellation  mentioned  in  the  written  order  would  prevail ;  and  that, 
acting  upon  those  assurances,  the  petitioner  made  the  expenditures 
mentioned,  and,  the  armistice  having  intervened,  and  no  additional 
orders  having  been  given,  the  petitioner  claims  reimbursement  for 
expenditures  made  for  machinery. 

6.  The  written  contract,  as  will  be  observed,  provided  for  2  tons 
per  day  of  production,  beginning  60  days  after  the  plant  was  put 
into  condition  to  produce,  which  was  estimated  at  six  weeks.  On 
account  of  difficulties  of  getting  machinery,  and  other  difficulties  for 
which  the  Government  was  in  no  way  responsible,  the  petitioner  had 
just  gotten  into  shape  to  produce  rutile  at  the  time  the  armistice  was 
signed,  and  no  rutile  was  ever  delivered  to  the  Government  under  the 
written  contract.  When  this  case  came  before  the  Board  of  Contract 
Adjustment  of  Edgewood  Arsenal,  the  question  of  delay  in  the  execu- 
tion of  the  contract  for  the  410  tons  of  rutile  was  thoroughly  investi- 
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gated,  and  that  board  was  of  the  opinion  that  the  delay  was  not  due 
to  the  fault  of  the  petitioner.  The  papers  in  the  case  indicate  that 
the  delay  was  due  mainly  to  failure  on  the  part  of  the  Huff  Elec- 
trostatic Separator  Co.,  of  Boston,  Mass.,  to  deliver  promptly  and  in 
proper  condition  certain  machinery  necessary  to  be  used  by  the  pe- 
titioner in  separating  the  rutile  from  the  ore. 

7.  The  alleged  assurances  are  said  to  have  been  made  to  Messrs. 
Meredith  and  Buckman  in  the  conferences  that  were  held  by  them 
with  Government  officials  at  the  time  the  requisition  was  put  in  for 
the  order  for  410  tons  of  rutile  and  at  the  time  negotations  were 
carried  on  for  the  loan  of  $11,000.  It  is  deemed  essential  that  per- 
tinent evidence  of  Messrs.  Buck  and  Pritchard,  and  of  persons  with 
whom  they  discussed  these  matters,  should  be  set  out  at  some  length. 

Mr.  Meredith  testified  as  follows  (Transcript,  p.  23  et  seq.J: 

"Question.  Can  you  point  out  any  statement  that  was  made  by 
any  of  these  officers  with  reference  to  future  business  ?  As  I  under- 
stood you,  you  said  that  the  requisition  had  come  through  for  four 
hundred  and  ten  tons,  but  that^  depending  upon  further  decision  as  to 
the  need  of  more  of  this  stun,  either  in  the  Army  or  Navy,  it  was 
expected  and  believed  by  these  people  that  more  orders  would  come 
through.     Is  that  correct  ? 

"  Mr.  Meredith.  Yes,  sir ;  absolutely  correct. 

"Question.  Was  there  anything  in  that  statement  except  the  ex- 
pectation on  behalf  of  the  paities  who  were  speaking  to  you  that  ad- 
ditional orders  and  demands  would  come  through  for  it  ? 

"Mr.  MEREDmi.  Well,  the  expectation  was  this,  sir,  that  the 
Chemical  Warfare  Division  told  us  that  there  was  absolutely  no 
question  but  that  they  needed  it.  The  French  Government  told  us 
the  same  thing,  and  all  the  officers  whom  we  spoke  to,  or  praxjtically 
all  of  them,  in  the  Procurement  Division  and  in  the  Or<uiance  De- 
partment and  in  the  Navy  Department  told  us  exactly  the  same 
thing.  They  said,  '  You  might  as  well  ask  us,  Do  you  need  gun- 
powder ? '  They  said,  *  We  need  this  thine  and  are  going  to  order 
more  of  it  The  only  thing  is  they  don't  know,  and  they  have  not 
made  up  their  plan  as  to  the  amount  they  need  of  it.' 

"  Question.  Of  course,  what  they  would  need  would  depend  upon 
the  termination  of  the  war,  for  example,  or  the  use 

"  Mr.  Meredith.  The  stage  that  the  war  took,  whether  it  was  go- 
ing to  remain  trench  warfare,  whether  they  were  going  to  carry  on 
heavy  smoke  barrages,  or  whether  it  would  take  some  other  twist ; 
but  that  it  was  needed,  and  they  expected  it  to  be  needed  in  large  and 
increasing  quantities  I  do  not  think  there  is  a  (question  of  doubt. 

''  Question.  Were  you,  Mr.  Meredith,  acting  in  the  course  you  pur- 
sued afterward  in  regard  to  your  plant  merely  upon  your  business 
judgment  as  to  future  needs? 

"  Mr.  Meredith.  I  do  not  quite  understand  you  there,  sir. 

"  Question.  From  the  information  you  had  from  these  peonle  with 
reference  to  probability  for  their  needs  for  this  material  m  the  Gov- 
ernment operations,  were  you  then  acting  upon  your  business  judg- 
ment? 
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"  Mr.  Meredith.  Ir  ordinary  times?    No ;  I  would  not  have  done  it. 

''Question.  /  mean^  were  you  acting  tmder  the  circwfnstances  of 
thai  partietdar  case  and  those  particular  times  upon  your  business 
judgment  as  to  the  probable  need? 

"Mr.  Mekbdith.  Absolutely, 

"Question.  You  were  assuming  the  risk^  then^  of  your  expendi- 
tures expecting  future  orders? 

"  Mr.  MEREDITH.  Ycs^  Sir.  That  is  t?ie  only  reason  I  would  have 
made  those  expenditures, 

"Question.  Then,  upon  what  theory  do  you  ask  the  Government 
to  pay  you  for  those  outlays  ? 

"Mr.  Meredith.  Because  the  Government  did  not  'come  across.' 
There  were  none  of  these  future  orders  at  all. 

"Question.  But  they  would  have  ordered  if  they  had  needed  it, 
would  thev  not? 

"Mr.  Meredith.  Yes,  but  they  did  not  need  it.  They  suddenly 
changed  their  minds. 

"  I^t  me  explain  something  to  you,  sir.  This  row  was — ^not  *  row,' 
but  activity  on  behalf  of  the  Government  officials  for  rutile  was 
caused  largely  by  the  French.  They  gave  our  officials  the  impression 
that  they  had  to  have  this  above  everything  in  trench  warfare ;  and 
they  appointed  the  Procurement  Division,  and  the  Procurement 
Division  appointed  us,  and  the  other  rutile  manufacturer,  and  we 
went  into  it,  using  our  best  judgment  and  fully  expecting  that  the 
Government  would  unquestionably  come  across  with  very  much 
larger  orders.  Then  we  relied  entirely  on  that  clause  in  there  that 
in  case  of  cancellation  we  would  be  reimbursed  by  Ihe  Government. 

"Question.  You  refer  to  the  clause  which  has  been  read  in  the 
opening  statement  of  your  counsel  ? 

"Mr.  Meredith.  Yes,  sir. 

«  *  *  *  •  4i  « 

"Question  (by  Mr.  Brown,  counsel  for  petitioner).  Do  you  recall 
having  ever  told  Mr.  Williams  anything  regarding  the  amount  that 
would  be  required  by  you  for  the  production  of  rutile? 

"  Mr.  Meredith.  No  ;  I  can  not  say  that  I  did,  other  than  to  say 
that  we  had  to  have  as  much  money  as  we  possibly  could  get.  I  do 
not  know  that  I  ever  put  it  down  in  black  and  white  as  to  the  amount. 
I  know  we  were  very  much  disappointed  when  I  found  we  could 
only  get  $11,000. 

"  Mr.  Brown.  Were  there  any  assurances  made  to  you  then  as  re- 
gards your  compensation  for  getting  this  money  elsewhere^  in  the 
way  of  promises  of  business? 

"  Mr.  Meredith.  No;  except  the  asswrance  that  they  had  been  told 
thai  there  were  large  orders  coming  through. 

•  4i  •  •  •  4i  « 

"Lt.  Col.  Williams.  There  is  one  more  question  that  I  want  to 
ask,  in  order  to  be  certain  that  I  was  right  in  understanding  you  and 
you  were  right  in  answering  the  question. 
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"  /  understood  you  to  say  that  at  the  time  that  these  representa- 
tions were  made  to  you  by  parties  in  Washington  in  regard  to  their 
expecting  a  number  of  orders  to  come  through  for  this  rutile^  that 
then^  acting  upon  your  expectation  as  to  future  business^  you  in- 
creased your  facilities  at  Florida  for  the  pv/rpose  of  meeting  that 
demand  when  it  should  come  through.    Is  that  correct? 

"  Mr.  Meredith.  Tes^  sir. 

"Lieut.  Col.  WnjjAMS.  And  that  you  were  exercising  your  ovm 
business  judgment  in  doing  thatf 

"Mr.  Meredith.  Tes^  sir.''^ 

Mr.  H.  H.  Buckman  testified  as  follows  (Transcript,  p.  49  et  seq.), 
with  respect  to  his  conferences  wath  Government  agents: 

"Mr.  Buckman.  *  ♦  ♦  The  very  first  time  we  spoke  with 
Lieut.  Williams  I  told  him  we  wanted  an.  advance  of  $50,000  and  he 
immediately  said,  *  Under  the  present  circumstances  that  is  abso- 
lutely impossible,  because  we  are  limited  in  making  these  advances 
to  thirty  per  cent  of  the  total  value  of  the  order  that  is  being  placed ; 
and  the  order  that  we  have  before  us  now  is  four  hundred  and  ten 
tons.' 

4i  «  .      «  «  «  4r  * 

"  Then,  if  I  remember  correctly,  for  several  days  we  were  shunted 
off  entirely  from  the  question  of  the  amount  of  this  first  order,  or  tlie 
placing  of  this  order  through  an  effort  on  the  part  of  ourselves  and 
also  on  the  part  of  the  ordnance  officers  to  finance  us.  A  suggestion 
was  made  by  one  ^f  the  procurement  officers — I  think  it  was  Lieut. 
Williams,  or  it  may  have  been  Maj.  Gelshenen — ^that  we  might  ob- 
tain our  thirty  per  cent  advance  and  then  the  ordnance  chief  might 
be  willing  to  purchase  outright  this  special  equipment  which  was 
necessary,  and  place  it  in  our  plant  and  hold  title  to  it,  and  in  that 
way  relieve  us  of  a  considerable  portion  of  the  financial  burden,  but 
at  the  same  time  not  attempting  the  impossible  under  the  law  in  the 
wav  of  financing. 

"I  embodied  that  suggestion  in  a  proposal  which  I  made  to  the 
Procurement  Division,  but  they  apparently  did  not  see  fit  to  accept 
that.  Whether  it  was  the  Procurement  Division  or  the  ordnance 
chief,  or  who  it  was,  I  do  not  know. 

"We  were  told  that  thirty  per  cent  was  the  maximum  that  they 
could  advance.  I  think  they  were  sincerely  attempting  to  get  us 
financed,  because  they  were  very  anxious  to  obtain  the  rutile.  They 
were  doing  the  best  they  could. 

"  It  was  then  suggested  by  the  procurement  officers  that  there  was 
one  other  way  out,  that  they  might  raise  the  immediate  requisition 
or  order,  or  contract,  instead  of  four  hundred  and  ten  tons  to  a 
larger  amount,  so  that  one-third  of  it  would  give  us  our  $50,000; 
but  for  reasons  which  I  do  not  know  they  were  unable  to  do  it.  It 
was  suggested  that  I  might  obtain  some  information  which  might 
lead  up  to  an  immediate  increase  of  that  order,  which  they  all  agreed 
was  merely  technically  deferred,  by  going  to  the  various  departments, 
especially  the  trench  warfare  section,  and  the  board  of  control,  and 
trying  to  find  out  what  the  program  of  the  War  Department  was  for 
the  use  of  that  material,-  and  trying  to  find  somebody  who  had  the 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  797 

authority  to  increase  immediately  that  requisition  which  all  felt 
was  very  inadequate  for  the  needs  at  that  tmie.  I  say  they  felt  it. 
I  mean  they  openly  expressed  it. 

"I  went  out  three  or  four  days  here  in  Washington,  keeping  in 
touch  occasionally  with  the  Procurement  Division  and  reporting 
where  I  had  been.  I  went  to  the  office  of  the  Chief  of  Ordnance 
and  saw  Brigadier  General  Dickinson  on  this  subject.  He  said  he 
onlv  knew  a  very  little  about  it,  but  he  would  try  to  jSnd  out.  He 
had  several  telephone  conversations  with  other  officers  in  various  de- 
partments, and  1  asked  him  the  question,  after  he  had  gotten  through, 
^If  you  are  going  to  use  so  many  pounds  of  this  material  in  each  shell 
and  fire  shells  at  the  rate  that  the  British  commander  reported  last 
weeks  shells  were  fired  over  a  given  length  of  trench,  I  figure  that 
the  supply  will  last  about  six  weeks  of  active  campaigning.' 

"  He  said,  '  I  think  so,  too ;  and  there  is  no  question  but  that  the 
order  ought  to  be  increased.' 

"  He  could  not  seem  to  find  anybody  who  had  the  authority  to  in- 
crease the  order.  He  telephoned  to  a  number  of  officers.  I  do  not 
know  their  names.  He  called  them  by  number,  of  course,  and  I  sat 
there  and  listened  to  him  telephoning.  Finally  he  told  me, '  This  is 
not  my  job.  I  am  a  soldier,  and  I  am  not  here  to  buy  rutile  or  to  buy 
titanium-tetra-chloride,'  and  he  said,  '  I  will  have  to  pass  you  on  to 
the  board  of  control  and  see  what  you  can  find  out.'  And  he  got  up 
and  left.     He  had  done  his  best,  I  think. 

"  Then  I  went  to  the  board  of  control  and  I  saw  Maj.  Westcott.  I 
think  he  was  the  military  man  at  the  head  of  that  board.  There 
were  some  civilians  on  the  board.  They  all  knew  about  it.  They 
all  told  me, '  Yes;  that  is  one  of  the  things  we  want  to  get;  we  have 
got  to  have  it  in  quantity.' 

"  I  said,  '  Can  you  not  arrange  to  have  a  larger  order  placed  im- 
mediately for  this  material,  so  that  we  can  finance  its  production ; 
without  which  you  will  not  get  it,  because  we  can  not  anord  it.' 

"  They  said, '  We  will  do  our  best.' 

"  They  became  active  for  a  day  or  two,  but  did  not  seem  to  meet 
any  better  success,  except  to  assure  me  absolutely  that  there  was  no 
question  but  what  this  thing  was  needed  in  large  quantities  and  that 
uie  Army  had  to  have  it,  but  that  at  present  the  state  of  the  organiza- 
tion of  the  War  Department  was  such  that  they  had  not  gotten  down 
to  the  fine  points  of,  say,  just  how  much  they  wanted,  and  that  one 
requisition  for  four  himdred  and  ten  tons — no ;  I  think  there  was  a 
requisition  for  five  hundred  tons,  about  that  figifre,  that  came 
through.  It  did  not  jibe  exactly  with  the  four  hundred  and  ten  tons. 
It  was  a  little  bit  more. 

"  They  told  me  they  could  probably  find  out  something  later,  but 
right  then  they  could  not  do  it,  and  they  suggested  that  I  go  to  Col. 
Ragsdale  of  the  Trench  Warfare  Division,  where  those  thmgs  were 
supposed  to  originate. 

"  I  went  to  see  Col.  Ragsdale,  and  he  turned  me  over  to  Col.  Mc- 
Pherson.  Col.  McPherson  was  immensely  interested  and  said, '  Yes, 
that  was  right,'  I  laid  before  him  the  definite  figures  that  I  had  and 
told  him  that  to  a  man  up  a  tree  it  looked  so  utterly  inadequate  for 
the  needs  of  the  Government  if  they  needed  as  much  of  it  as  we 
were  told  by  all  hands  that  they  did.    He  said, '  That  is  quite  true. 
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I  thing  it  is  inadequate.  We  will  need  a  gi'eat  deal  more  of  it;  but 
this  is  the  only  requisition  that  has  been  put  out,  and  I  am  not  go- 
ing to  assume  the  authority  at  the  present  moment  of  putting  out 
more.  We  will  need  more,  and  when  we  find  out  exactly  what  our 
plan  is  the  other  requisitions  will  be  forthcoming  promptly.' 

'^  I  will  not  go  into  detail  any  further  with  the  officers  I  saw,  but  I 
can  say  that  I  saw  at  least  seven  other  officers.  I  counted  them  up 
out  of  a  notebook  the  other  day.  Besides  those  there  were  at  least 
seven  other  officers  that.  I  went  to  see,  all  of  whom  did  the  best  they 
could,  because  they  were  all  very  much  interested  to  get  this  thing 
arranged.  But  we  could  not  do  it,  and  I  went  back  to  the  Procure- 
ment Division  and  told  them  we  could  not  do  it. 

"  There  was  a  pause  then  of  a  day  or  two  in  which  I  went  outside. 
If  I  remember  rightly  I  went  to  New  York  and  made  some  inquiries 
at  our  bank  in  Jacksonville  to  see  whether  we  could  finance  this  thing 
if  we  promised  the  people  who  could  loan  us  money  that  we  were 
assured  of  a  large  business  in  rutile. 

"  Question.  Were  there  any  assurances  made  to  you  which  would 
justify  the  expenditures  which  you  have  made  and,  if  so,  who  made 
those  assurances? 

"  Mr.  BucKMAN.  Absolutely  so — ^that  is,  m  my  opimoii^  of  course. 
I  think,  first,  it  was  Lieut.  Williams,  after  he  had  told  me  or  after 
we  had  been  negotiating  about  this  financing  and  about  other  things. 
I  think  I  can  recall  almost  the  phrase  of  our  conversation  at  his 
desk.  I  said, '  Of  course,  you  can  realize  that  the  amount  of  money 
we  have  got  to  spend  in  equipping  this  thing  is  not  justified  by  this 
$36,900  order,  and  we  expect  to  get  the  balance.'  As  near  as  I  can 
remember,  his  reply  was, '  You  are  the  low  bidder,  and  you  will  get 
the  balance.' 

"  Question.  You  understood  that,  of  course,  meant  provided  that  he 
himself  got  a  requisition  for  it  or  the  Government  needed  it? 

"  Mr.  BucKMAN.  I  understood  that  it  was  a  definite  assurance — 
that  is,  that  remark  coupled  with  all  of  the  negotiations  and  con- 
ferences which  had  gone  before  between  us — a  definite  assurance,  not 
only  that  we  would  get  the  orders  if  the  orders  were  forthcoming — 
or  the  requisitions.  As  I  understand  it  the  Procurement  Division 
gets  the  requisitions  and  turns  them  into  orders — not  only  if  they 
were  forthcoming,  but  they  >vould  be  forthcoming.  I  think  that  is 
where  the  issues  joined.  But  in  my  mind  at  that  time,  and  in  my 
mind  now,  that  was  the  question,  and  I  think  it  was  the  question 
being  discussed  by  the  Ordnance  Department  and  by  the  War  In- 
dustries Board — in  view  of  the  fact  that  rutile  is  not  a  peace-time 
production,  shall  we  finance  the  Buckman  &  Pritchard  Company, 
and  give  them  all  of  this  business — not  four  hundred  and  ten  tons, 
but  give  them  the  rutile  business — or  shall  we  finance  the  American 
Rutile  Company  and  give  them  the  business;  or,  if  there  is  enough 
business,  finance  them  Doth  and  give  them  the  business?  The  Gov- 
ernment thought  they  saw  ahead  enough  tonnage  to  give  those  two 
concerns  or  one  of  them — ^I  do  not  know  what  was  in  their  minds; 
but  that  was  the  situation  and  that  was  the  meeting  of  our  minds  in 
those  discussions. 
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"Question.  You  understood  at  that  time  that  the  Procurement 
Section  had  not  received  any  requisitions  for  an  additional  amount 
of  this  rutile  ? 

"  Mr.  BucKMAN.  I  did  not  understand  that  although  they  had  not 
received  any  requisitions,  they  had  received  assurances  that  there 
would  be  further  requisitions"  forthcoming  as  soon  as  a  schedule 
could  be  got  up. 

♦  ♦♦»♦♦♦ 

"  Mr.  Brown.  Were  you  familiar  at  that  time  with  the  alleged 
requirements  of  the  Government  for  rutile? 

"  Mr.  BucKMAN.  /  had  gotten  a  certain  araowrU  of  data  together. 
I  cannot  say  that  I  was  familiar  entirely;  no  one  was.  It  was  a  new 
subject  being  developed^  as  I  understood,  by  several  men.  My  figures 
ranged  from  1.200  to  2,000  tons  per  year  of  active  campaigning — 
and  we  were  expecting  to  get  into  active  campaigning  in  the  middle 
of  the  summer. 

"  Mr.  Brown.  From  whom  did  you  get  that  information  that  there 
would  be  required  between  1,200  to  2,000  tons  of  this  material  a  year? 

"Mr.  BucKMAN.  Maj.  Westcott,  for  one,  in  the  Board  of  Control. 
*****  *  ♦ 

"  Lieut.  Col.  Williams.  Did  they  tell  you  those  were  actual  requi- 
sitions they  had  received,  or  was  it  merely  their  estimate  of  what  it 
would  be? 

"  Mr.  BucKMAN.  Those  were  their  estimates;  that  is^  tha;t  the  Army 
officers  who  toere  to  decide  and  in  whose  hands  the  decision  lay^  would 
say  what  was  needed,  hi  other  words^  they  were  the  highest  authori- 
ties that  then  existed  07i  this  subject,  I  do  not  mean  those  two  rnen 
only;  I  mean  the  other  trenoh  warfare  men, 

"  Lieut.  Col.  Williams.  You  were  proceeding,  then,  upon  the  basis 
of  this  four  hundred  and  ten  ton  contract,  expecting  that  you  would 
receive  further  orders  from  the  Government  ? 

"Mr.  BucKMAN.  Upon  the  assurances  that  we  would.  If  you 
please,  I  object  to  allowing  that  particular  point  to  become  clouded 
m  my  own  mind. 

"  Lieut.  Col.  Williams.  I  want  to  get  it  clear  in  my  mind. 

"Mr.  BucKMAN.  Yes,  I  understand;  of  course  you  do;  and  that  is 
why  I  would  like  permission  to  elaborate  a  little  on  these  replies.  It 
was  perfectly  clear  in  my  mind,  and  I  think  it  was  clear  in  tne  minds 
of  the  procurement  officers  that  a  large  tonnage  of  rutile  was  forth- 
coming, and  we  could  get  these  orders.  There  was  a  direct  meeting 
of  minds  on  that  proposition. 

"Lieut.  Col.  Williams.  That  they  expected  that  the  Government 
would  need  it? 

"Mr.  BrrcKMAN.  No  one  had  anything  except  expectations;  but 
upon  those  expectations  they  based  assurances.  Upon  what  they 
based  their  assurances,  whether  expectations  or  certamties,  I  do  not 
know. 

"  Lieut.  Col.  Williams.  What  I  am  trying  to  get  at  is  this :  If  you 
looked  around  over  the  field,  and  came  to  the  conclusion  that  here  is  a 
field  for  lots  of  business;  in  my  judgment,  there  is  ^oing  to  be  a 
loss  of  business  here ;  they  are  going  to  need  a  lot  of  this  stuff,  and  I 
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believe  it  would  be  a  good  proposition  for  me  to  go  ahead,  although  I 
have  a  small  contract,  and  spend  a  lot  of  money  and  get  in  shape  to 
fill  those  needs  and  demands  when  they  shall  be  made 

'•  Mr.  BucKMAN.  That  is  certainly  not  the  basis  upon  which  this 
was  gone  into.  We  were  not  in  position  to  do  it,  and  the  bank  of 
Jacksonville,  which  loaned  us  a  certain  amount  of  money,  and  the 
Titanium  Alloy  Company,  which  loaned  us  a  certain  amount  of 
money,  were  assured  by  me — ^I  ask  you  please  to  bear  in  mind  that  I 
was  the  man  who  was  actually  doing  all  of  this.  Mr.  Meredith  and 
other  men  connected  with  my  company  were  in  an  c^cial  or  advisory 
capacity.  I  was  the  man  at  the  wheel,  and  it  was  I  who  assured 
the  Titanium  Alloy  Company,  and  assured  the  banks,  that  we  were 
going  into  this  thing  not  as  a  ramble  on  the  business,  but  on  assur- 
ances that  this  business  would  De  forthcoming,  and  that  if  the  war 
were  to  terminate  there  would  be  in  this  contract  a  cancellation  clause 
which  I  thought  would  amply  protect  us.  That  is  the  basis  I  went 
into  it  on." 

There  was  other  testimony  by  Mr.  Buckman  along  the  same  line. 

:|c  *  *  *  «  *  * 

"  Lieut.  Lent.  *  *  *  At  what  time  did  you  expect  the  Govern- 
ment to  carrj'^  out  these  assurances  which  you  state  it  gave  you  as  to 
future  orders?  When  did  you  expect  to  get  these  subsequent  con- 
tracts that  they  promised  you ! 

"  Mr.  Buckman.  We  expected  to  get  them  very  shortly.  That  is, 
there  were  no  assurances  given  me  of  a  definite  date  at  all.  I  was 
assured,  however,  that  before  the  end  of  the  year — ^I  remember  that — 
future  orders  would  be  forthcoming,  because  there  was  some  question, 
of  the  possibility  of  our  being  able  to  increase  our  production  even 
beyond  two  tons  a  day,  if  those  future  orders  were  to  come  in,  if  they 
would  overlap  the  estimated  completion  date  of  this  order;  but  no 
one  gave  me  any  assurances  of  a  definite  date  when  these  things 
would  come  forward." 

"Maj.  W.  H.  Gelshanen  testified  as  follows  (Transcript,  p.  94 
et  seq.) : 

"Maj.  Gelshanen.  The  first  time  I  heard  of  rutile  was  when  the 
subject  came  up  to  our  oflSce  and  I  went  over  to  the  Trench  Warfare 
Section  and  saw  Major  McPherson  who  told  me  at  that  time  that 
they  would  want  large  quantities;  that  the  only  source  of  produc- 
tion was  the  American  Rutile  Company;  and  that  he  had  been  ne- 
gotiating with  them  and  that  he  wanted  it  to  convert  finally  into 
titanium-tetra-chloride.    *     *     * 

"  Maj.  Gelshanen.  ♦  *  *  The  first  time  I  heard  qf  the  possi- 
bilities of  the  Florida  deposits  was,  I  think,  when  Mr.  Meredith  came 
in  and  said  they  could  produce  rutile. 

"  Lieut.  Col.  Williams.  What  time  was  that  ? 

''  Maj.  Gelshanen.  I  ^ould  say  that  was  about  the  same  time  he 
is  talking  of — maybe  February,  1918 — ^that  they  had  a  deposit  down 
there,  or  a  method  by  which  they  could  produce  rutile.  They  were 
already  producing  ihnenite  and  all  that  they  needed  to  do  was  to 
make  a  continuation  of  this  process  in  order  to  make  rutile,  which 
was  not  being  extracted  at  that  time. 
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'^Question.  Did  you  understand  that  it  was  necessarjr  to  secure 
additional  machinery  and  go  through  a  different  process  in  order  to 
get  that  rutile? 

'^  Maj.  Gelshanen.  I  understand  that  it  was  necessary  for  them  to 
continue  their  refining  process.  They  were  taking  it  up  to  a  certain 
point  in  making  ihnenite,  and  from  that,  by  a  further  modification, 
they  could  extract  rutile,  but  that  they  would  have  to  put  up  certain 
machinery  to  make  this  further  extraction. 

I'  We  then  investigated  the  possibilities  of  their  being  able  to  do 
this,  and  the  first  reports  that  we  got  were  very  favoraWe  •  •  *. 
I  then  decided  to  go  ahead  with  them  to  see  whether  we  could  get 
production.  About  that  time  everybody  else  said  that  it  was  impos- 
sible and  that  they  could  not  produce  rutile,    *    •     *. 

"I  then  started  negotiations  with  Buckman  and  Pritchard,  and 
they  named  us  a  price  of  $90,  as  against,  I  think,  about  $200,  the  con- 
tract with  the  American  Rutile  Co.  called  for — ^I  am  not  sure 
whether  it  is  $180  or  $200,  but  I  think  it  was  about  $200.  The  ques- 
tion was  whether  we  had  better  go  ahead  and  increase  the  American 
rutile  or  whether  we  had  better  go  ahead  and  do  this  other  proposi- 
tion. Taking  this  big  difference  in  price,  and  the  fact  that  people  to 
whom  we  had  been  referred  said  that  they  could  do  it  led  me  to 
believe  that  we  had  better  go  ahead  and  give  it  a  trial.  We  made  a 
contract  with  them  for  410  tons,  because  that  is  all  that  I  had  in  front 
of  me  at  the  time  I  made  the  contract.  Everybody  said  there  was  to 
be  large  quantities  used,    •     •     *. 

"Question.  Did  you  tell  them  you  expected  there  would  be  large 
demands  for  it,  or  guarantee  them  large  demands? 

"  Maj.  Gelshanen.  /  did  not  giuirantee  it.  I  said  I  expected  there 
toould  be,  but  at  that  moment  I  could  only  contract  for  410  tons  that 
had  been  requisitioned  for — ^that  I  could  only  order  what  had  been 
requisitioned. 

^*  Question.  Did  you  undertake  to  assume  any  responsibility  for 
larger  orders  to  these  people? 

"Maj.  Gelshanen.  Well,  not  any  further  than  you  would  under 
those  conditions — ^we  were  informed  that  they  were  going  to  want 
large  quantities  and  that  if  they  produced  it — now,  up  to  this  time. 
Colonel,  they  had  never  produced  any  of  this — ^but  if  they  produced 
it^  and  there  were  those  requests  they  would  certainly  get  the  "business. 

"  Question.  What  I  am  driving  at.  Major,  is  whether  or  not  in  this 
case  there  was  any  representations  made  to  these  people  upon  the 
face  of  which,  as  a  legal  proposition,  they  were  justified  in  making 
expenditures  in  which  they  could  hold  the  Government  in  case  they 
did  not  get  the  orders  contemplated  ? 

"  Maj.  Gelshanen.  Well,  there  was  no  doubt  but  at  the  time  the 
general  impression  throughout  the  Ordnance  Department  and  other 
departments  was  that  large  quantities  of  rutile  was  going  to 
be  wanted.  The  French  Government  wanted  700  tons  and  we 
wanted— it  was  alleged  that  we  wanted  it— but  I  explained  to  them 
that  the  only  requisitions  that  I  had  that  were  definite  were  those 
that  would  allow  me  to  contract  for  only  410  tons. 

"  Question.  In  other  words,  did  these  people  go  ahead  and  spend 
their  money  expecting  to  get  additional  business,  or  relying  upon 
guarantees  given  to  them  by  the  Government  that  they  would  get 
the  business  I 
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"Maj.  Gelshanek.  I  can  not  tell  that;  that  is  a  matter  in  their 
own  minds.  /  could  not  guao'cmtee  that  they  were  going  to  get  ths 
businesSy  because  I  did  not  have  the  business  in  front  of  rue.  It  was 
clearly  explained  to  them. 

"  *  *  *  at  that  time  the  authorization  for  purchases  was  com- 
ing through  what  they  called  Controls  Division,  of  which  General 
Dickson  was  the  head,  so  that  if  they  saw  General  Dickson  (but  I  do 
not  remember  anything  they  did  before)  they  were  at  the  fountain 
head  of  all  authority  as  far  as  purchases  were  concerned  at  that 
period  of  time.  However,  there  is  no  question  but  what  there  was 
large  talk  about  the  requirement  of  rutile.  The  War  Industries 
Board  was  pushing  us  all  the  time,  even  after  we  made  this  contract, 
to  put  up  additional  machinery  with  the  American  Rutile  Ccwnpany. 
I  was  adverse  to  doing  that  until  I  saw  what  the  probabilities  were 
that  these  people  were  going  to  produce,  because  there  was  a  ques- 
tion raised  as  to  whether  they  would  produce  or  not,  and  that  was 
one  of  the  reasons  why  I  was  so  insistent  all  the  time  that  they  get 
going  because  I  wanted  to  know  if  they  were  not  going  to  get  started 
so  that  I  could  set  up  the  American  Rutile  Company,  which  I  was 
unwilling  to  do  if  these  people  were  coming  through,  because  I  felt 
that  the  American  Rutile  Company  was  trying  to  take  advantage  of 
the  situation. 

"  Lieut.  Lent.  So,  the  first  thing  necessary  for  them  to  do  before 
you  contemplated  any  further  orders  to  them  was  to  start  production  ? 

"  Maj.  Gelshanen.  I  do  not  know  how  that  was  discussed.  In  my 
own  mmd  I  would  not  have  given  them  any  further  orders  and  tied 
myself  up  to  them  until  they  started  to  produce,  because  I  would 
have  placed  it  with  the  American  Rutile  Company,  who  had  pro- 
duced. 

"  Lieut.  Lent.  I  mean  before  you  had  requisitions  for  such  orders 
come  in  during  the  next  few  weeks  after  this. 

"  Maj.  Gelshanen.  You  mean  after  the  contract  was  placed,  the 
next  few  weeks  after  that? 

"  Lieut.  Lent.  Yes. 

"  Maj.  Gelshanen.  No,  I  would  not  have  placed  them. 

"  Maj.  Gemhanen.  Colonel,  there  was  a  great  deal  of  discussion, 
and  it  bears  out  what  I  said  before  to  the  people  of  their  ability  to 
produce.  The  War  Industries  Board  or  Division  thought  it  was  not 
going  to  be  produced.  •  •  *  I  was  very  desirous  that  these 
people  should  produce  under  that  contract  and  get  the  stuff  coming 
if  they  were  going  to  do  so,  because  the  giving  to  them  of  an  addi- 
tional contract  would  be  contingent  upon  their  ability  to  produce. 

"Lieut.  Col.  Williams.  Was  the  Government  itself  in  any  way 
undertaking  to  finance  it? 

"Maj.  Gelshanen.  Only  to  the  extent  of  loaning  them  $10fiOO 

or  $llfiOO. 
"  Question.  Not  undertaking  to  run  it  as  a  Government  plant? 
"  Maj.  Gelshanen.  No,  no,  the  Government  had  no  control  over  it. 

«  •  *  *  •  •        .      • 

"Maj.  Gelshanen.  The  day  that  they  got  the  contract  they 
agreed  that  they  would  produce  rutile  at  a  rate  of  two  tons  per  day 

in  six  weeks." 
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Lieut.  Edward  A.  WilliaaiB  testified  as  follows  (Transoript,  p. 
110  et  seq.),  in  regard  to  conferences  with  Messrs.  Buckman  and 
Pritchard : 

"Lieut.  WiLLiAMa.  We  had  several  conferences  regardii^  their 
ability  to  produce  rutile  and  also  regarding  the  price  of  rutue,  and 
also  how  long  it  would  be  before  they  could  produce  under  their  eoa- 
tract.    That  was  one  of  the  main  suojects. 

•  ♦♦*••• 

"  He  told  me  they  could  produce  rutile.  If  I  remember  rightly  it 
was  claimed  that  within  six  weeks  after  the  signing  of  the  oontaract 
they  would  be  on  a  production  basis.  We  figured  it  out  and  placed 
sufficient  rutile  with  the  other  people  to  keeo  the  converters  goin? 
until  such  time  as  it  was  estimated  that  Messrs.  Buckman  and 
Pritchard  could  produce. 

"  Lieut.  Lent.  Why  could  they  not  produce  sooner?^ 

"  Lieut.  Williams.  Because  they  needed  new  machinery. 

"  Question.  And  was  there  any  mention  made  as  to  how  this  ma- 
chinery to  be  purchased  was  to  be  financed? 

"  Lieut.  Williams.  At  the  time  of  the  contract — that  is,  in  the  first 
application — I  do  not  think  there  was.  Later  on  it  developed  that 
they  would  need  extra  financing,  and  then  the  question  was:  How 
were  we  to  secure  the  money  for  them  ? 

"  I  conveyed  to  Mr.  Meredith,  or  endeavored  to  convey  to  him,  the 
urgent  need  of  the  Government  for  rutile,  at  that  time^  and  also  that 
the  requirements  would  undoubtedly  continue  as  long  as  the  war,  and 
so  forth;  that  they  would  be  urgent;  that  they  were  at  that  time. 
It  was  common  talk  from  other  sources,  although  we  had  nothing 
definite  on  which  to  work. 

•  •«•**« 

'^  Lieut.  Williams.  I  believe  I  said  to  Mr.  Buchman  and  Mr.  Mere- 
dith that  they  probably  would  receive  other  orders.  There  was  no 
question  at  that  time  aI>oitt  there  being  others  at  that  time.  They 
were  by  far  the  lowest  bid  that  we  received. 

**  Lieut.  Lent.  Was  their  receipt  of  such  further  orders  to  be  con- 
tingent merely  upon  their  low  bid  or  was  it  necessary  for  them  to 
show  something  in  the  way  of  production? 

"  Lieut.  Williams.  Of  course  they  would  have  to  show  production 
first,  and  undoubtedly  both  plants  would  have  been  operated,  al- 
though, of  course,  it  would  be  entirely  a  matter  of  expediency. 

"  Question.  What  authority  did  you  have  in  connection  with  the 
placing  orders  for  those  things  bought  through  your  division  ? 

"Lieut.  Williams.  I  believe  the  actual  placing  of  orders  was 
through  Mr.  Gelshanen.    I  had  no  authority. 

"  Jiifiij.  Gelshanen.  If  I  might  interrupt,  as  a  matter  of  fact  I  had 
the  responsibility  but  not  the  authority. 

"  Lieut.  Col.  Williams.  Who  had  the  authority  ? 

"  Maj.  Gelshanen.  The  contracting  officer. 

"  Lieut.  G>1.  Williams.  MacBoberts  ? 

"  Maj.  Gelshanen.  MacBoberts.  . 
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^^  Maj.  Gelshanen.  I  assumed  responsibility  for  the  negotiations — 
I  assumed  all  responsibility. 

^*  Lieut.  Lent.  Did  they  not  ask  you  to  put  in  the  contract  any- 
thing about  taking  care  or  the  new  machinery! 

"Lieut.  Williams.  I  do  not  think  so,  but  it  was  understood  that 
new  machinery  was  to  be  procured  by  them. 

"  Lieut.  Lent.  Was  it  understood  tnat  the  Government  would  have 
to  procure  it  or  that  the  petitioners  were  to  procure  it  ? 

"Lieut.  WiLUAMs.  I  do  not  think  the  Government  was  to  pro- 
cure it. 

*  *  *  *  m  *  * 

"Mr.  Brown.  Now,  regarding  the  question  of  business,  did  you 
not  as  a  matter  of  fact  convey  the  impression  to  -Mr.  'Buckman  that 
they  would  get  a  large  quantity  of  business? 

"Lieut.  Williams.  //  it  came  through^  I  believed  they  would. 
I  believe  I  did  convey  that  to  them, 

•  *  *  *  *  *  * 

"  I  knew  it  would  require  a  certain  amount  of  machinery,  but 
just  what  I  did  not  know." 

-•■'«  '•  •  *  *  *  * 

In  a  letter  to  this  Board  of  June  14,  1919,  Lieut.  Williams  said 
among  other  things : 

"  Hovyever^  there  were  no  depnite  promises  given  to  Messrs.  Buck- 
rruin  and  Pritchard^  and  the  increasing  of  their  plant  was  based  en- 
tirely upon  their  pwn  opinion  and  patriotic  motives.'^'* 

Mr.  R.  M.  Torrence  (Transcript,  p.  126  et  seq.),  with  reference  to 
the  War  Industries  Board  financing  the  petitioner,  said : 

"Question.  Was  there  any  hesitancy  about  giving  them  the  30 
per  cent? 

"  Mr.  Torrence.  On  my  part  there  was  a  decided  hesitancy,  yes, 
because  I  felt  that  they  were  not  making  good,  and  I  did  not  feel 
that  they  would  produce.  I  thought  they  could  not  make  good  from 
the  reports  I  had  on  their  plant  and  their  equipment,  and  I  was  not 
willing  to  O.  K.  the  recommendation  until  the  amount  asked  for  was 
guaranteed  by  an  outside  party,  and  Mr.  Meredith  showed  his  fi:ood 
faith  by  doing  that.  I  felt  the  Government  could  not  lose  anvthing 
if  they  did  give  them  that  amount,  consequently  I  approved  it  as 
far  as  the  War  Industries  Board  was  concerned. 

"  Question.  Was  anything  said  at  that  meeting  in  regard  to  fur- 
ther orders  of  rutile? " 

"  Mr.  Torrence.  Nothing  that  I  heard.  It  was  a  question  of  get- 
ting/ what  they  had  a  contract  for. 

•  *  «  *  «  *  « 

"  Question.  Did  your  committee  have  authority  to  promise  future 
orders  to  any  particular  contractor? 
"  Mr.  Torrence.  Not  at  all. 

•  *•«**  * 

"  Mr.  Brown.  Yes,  there  was  a  crying  need  for  rutile  at  that  time, 
is  not  that  true  ? 
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"  Mr.  ToRR£i«C£.  There  was  a  demand  for  it  which  was  very  diffir 
cult  to  determine.  The  best  of  our  knowledge  we  got  from  the  people 
who  were  going  to  use  it  and  they  were  very  reluctant  about  saying 
how  much  they  were  going  to  use.  I  think  about  4  tons  a  day  was 
the  biggest  they  ever  thought  they  would  possibly  use.  That  would 
bring  it  up  to  1^00  tons  more  or  less  for  us,  and  180  tons  for  the 
French^  which  would  make  roughly  about  1,400  tons,  which  figure 
I  used  in  those  letters." 

m  *****  * 

In  an  affidavit  of  August  12,  1919,  and  filed  in  this  case,  Mr.  Tor- 
rence  made  the  following  statement : 

"  /  /uwe  no  knowledge  of  any  promdses  that  may  have  been  given 
to  Messrs.  Buckman  da  Pritchara  as  to  placing  with  them  further 
husinesa  than  the  tonnage  covered  by  the  contract. 

*  *  *      *  *  «  *  tf 

"  It  might  be  fair  to  assume  that  had  Buckman  &  Prichard  made 
satisfactory  deliveries  and  had  the  war  continued,  also  that  rutile 
was  still  required,  that  this  company  might  have  been  given  ad- 
ditional tonnage.'' 

DECISION. 

1.  The  issues  upon  the  claim  presented  are  not  clearly  drawn  in 
the  petition,  nor  were  they  clearly  stated  by  counsel  at  the  hearing. 
From  a  careful  examination  of  the  case,  however,  in  all  its  phases, 
it  may  be  said  that  the  petitioner's  case  is  based  upon  two  theories : 

(a)  That  the  Government  undertook  to  finance  the  petitioner's 
plant  and  facilities  as  an  additional  source  from  which  to  obtain 
rutile;  and 

(b)  That  the  Government  agents  assured  the  petitioner  in  the 
conferences  which  took  place  in  March  and  April,  1918,  that,  in  con- 
junction with  the  order  for  410  tons  of  rutile,  sufficient  orders  for  that 
material  would  be  given  petitioners  to  justify  the  expenditures  for 
machinery  and  facilities  to  go  into  production  at  2  tons  of  rutile  per 
day ;  and  that,  in  case  of  cancellation,  the  methods  provided  in  article 
4  of  the  written  contract  should  be  applied  in  settlement. 

2.  In  addition  to  a  consideration  of  the  petitioner's  claim  as  baseil 
upon  these  two  theories,  this  Board  will  also  take  cognizance  of,  and 
proceed  to  determine  the  rights  of  petitioner,  under  written  contract 
No.  P  4430-1498  TW,  for  the  410  tons  of  rutile. 

3.  This  case,  so  far  as  it  is  based  upon  the  alleged  verbal  assurances, 
appears  at  first  blush  to  come  squarely  in  the  teeth  of  the  well-estab- 
lished doctrine  that  parties  are  conclusively  presumed  to  have  em- 
braced their  whole  agreement  in  the  written  instrument  in  the 
absence  of  fraud,  duress,  or  mutual  mistake  of  fact,  but  taking,  for  the 
moment,  the  view  most  favorable  to  the  petitioner,  that  the  actual 
order  for  410  tons  was  but  the  initial,  or  first,  order,  in  pursuance  of 
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the  alleged  larger  undertakings,  we  will  proceed  to  discuss  the  case 
upon  its  merits. 

4.  The  act  of  March  2,  1919,  under  which  this  claim  is  brought, 
provides  that  the  Secretary  of  War  may — 

^'  adjust,  pay,  or  discharge  any  agreement,  expressed  or  implied,  upon 
a  fair  and  equitable  basis  that  has  been  entered  into  in  good  faith 
during  the  present  emergency,"  etc. 

The  assurances  alleged  to  have  been  made,  then,  must  be  of  such  a 
nature  as  to  have  constituted  an  agreement  between  the  parties;  that 
is,  a  meeting  of  the  minds  upon  such  definite  understanding  as  to 
create  a  legal  or  equitable  obligation  on  the  part  of  the  Government 
before  the  claim  here  presented  can  be  maintained.  This  Board  is 
of  the  opinion  that  there  was  clearly  no  such  meeting  of  the  minds 
of  the  parties  as  to  create  any  liability  whatever  on  the  Government 
in  this  case,  so  far  as  the  same  is  based  upon  the  alleged  assurances. 

5.  The  loan  by  the  Government  to  the  petitioner  of  $11,000,  or 
30  per  cent  of  the  face  of  the.  contract  for  410  tons  of  rutile,  was  in 
no  sense  an  effort  or  undertaking  on  the  part  of  the  Government  to 
finance  the  petitioner's  plants  as  a  source  of  supply.  All  the  evidence 
in  the  case  clearly  shows  that  this  was  merely  a  loan  for  the  purpose 
of  assisting  the  petitioner  in  the  performance  of  its  contract  for  the 
supply  of  the  410  tons  of  rutile.  This  loan  was  not  advanced  until 
after  considerable  investigation  had  been  made  as  to  the  financial 
standing  of  the  petitioner,  and  the  petitioner's  probable  ability  to 
fill  the  order  for  410  tons,  and  was  then  made  only  on  condition  that 
Mr.  Meredith  and  his  Titanium  Alloy  Co.  would  jointly  and  severally 
guarantee  the  repayment  of  the  money  advanced.  As  a  matter  of 
fact  the  loan  was  deposited  by  the  Government  in  the  bank  in  Florida 
and  the  petitioner  was  required  to  make  on  each  check  drawn  on 
that  sum  a  certificate  in  the  following  words : 

^^Funds  realized  on  this  check  will  be  used  solely  to  cover  the  cost 
of  machinery  and  for  labor  m  connection  with  the  vnstaUation  of  said 
machinery  necessitated  for  the  fulftWrnent  of  war  order  No.  P.  JUSO- 
1498  TWy 

All  the  evidence  of  the  case  clearly  bears  out  the  finding  that  the 
financial  asistance  rendered  by  the  Government  was  merely  for  the 
purpose  of  enabling  petitioner  to  fulfill  the  obligation  it  had  entered 
into  for  the  410  tons  of  rutile. 

6.  We  come,  then,  to  the  question  as  to  the  assurances  made.  Were 
there  such  assurances  as  created  any  legal  or  equitable  obligation 
whatever  upon  the  Government  as  to  payment  for  machinery  or 
facilities  by  the  petitioner.  We  are  clearly  of  the  opinion  that  Uiere 
were  not.  It  is  admitted  freely  by  all  parties  that  at  the  time  these 
negotations  were  carried  on  by  Messrs.  Meredith  and  Buckman  with 
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Government  agents,  that  it  was  understood  and  believed  by  all  that 
in  the  existing  conditions  and  the  state  of  ^e  war,  large  amounts  of 

rutile  would  be  needed  both  by  this  Government  and  by  those  as- 
sociated with  it  in  the  war.  It  may  be  admitted  also  that  Govern- 
ment agents  assured  the  petitioner  that  there  was  a  great  need  for 
this  material  and  that  there  would  be  in  the  future  a  great  de- 
mand for  it,  but  these  assurance  fall  very  far  short  of  creating  any 
legal  or  equitable  obligation  on  the  part  of  the  Government  in  this 
case  to  finance  the  petitioner  in  the  operation  of  its  plant.  Mr.  Mer- 
edith frankly  admitted  in  the  evidence  that  in  the  circumstances, 
with  this  expected  great  need  for  rutile,  that  in  the  making  of  the 
expenditures  upon  the  petitioner's  plant,  he  was  guided  solely  by  his 
own  business  judgment  upon  the  expectancy  of  further  busiaess. 
There  was  perhaps  no  one  connected  with  this  matter  who  was  in  a 
better  position,  after  his  conference  with  numerous  parties  in  Wash- 
ington, than  Mr.  Buckman,  to  form  some  independent  judgment  as 
to  the  needs  or  expected  needs  of  the  Government  for  rutile,  because 
he  discussed  this  matter  with  practically  every  person  who  was  in- 
terested in  ordering  the  same,  and  with  a  special  view  at  that  time 
of  having  the  actual  order  for  this  rutile  largely  increased  so  as  to 
secure  thereby  a  larger  advancement  for  financial  assistance,  but  he 
was  not  able  to  find  any  person  who  was  willing  or  had  the  authority 
at  that  time  to  give  him  an  order  for  more  than  410  tons  of  rutile. 
Mr.  Buckman  also  admitted  (see  p.  11,  statement  of  facts)  that  ^'no 
one  had  anything  except  expectations;  but  upon  these  expectations 
they  based  assurances.''  It  is  out  of  the  question  to  contend  that  the 
Government  would  be  liable  for  assuring  parties  that  it  needed  ma- 
terial or  equipment,  without  a  definite,  agreement  to  have  those 
parties  supply  those  needs.  It  may  be  true  that  Mr.  Buckman  was 
under  the  impression  that  the  statements  made  by  the  Government 
agents  could  be  construed  into  an  undertaking  to  take  care  of  his 
plant  in  the  event  of  expenditures  made  upon  the  faith  of  the  further 
needs  of  the  Government  and  upon  the  crystallization  of  those  needs 
into  orders,  and  that  in  the  absence  of  such  orders  he  would  be  en- 
titled to.compensation  under  the  cancellation  provision  of  the  writ- 
ten contract;  but  no  such  construction  can  be  placed  upon  those  as- 
surances, and  petitioner's  counsel  at  the  hearing  freely  admitted  that 
that  may  not  have  been  a  legal  interpretation,  and  not  the  sort  of  an 
interpretation  that  he  personally  would  have  put  upon  it  (Tran- 
script, p.  8). 

7.  There  is  considerable  evidence  to  show,  also,  that  the  hope  and 
expectation  on  behalf  of  Messrs.  Meredith  and  Pritchard  of  getting 
other  and  additional  orders  for  rutile,  was  not  the  sole,  and  may  not 
have  been  the  controlling,  consideration  for  their  making  the  large 
expenditures  in  the  rehabilitating  of  the  old  plant  and  in  the  addi- 
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tion  of  new  machinery.  The  old  plant  was  shut  down  at  the  time  the 
conferences  were  held  with  the  Government  agents,  and  was  not  being 
run  because  it  could  not  be  run  upon  a  paying  basis ;  and  petitioner 
had  already  decided  upon  rehabilitating  the  plant  and,  indeed,  had 
already  purchased  a  large  amount  of  machinery  for  that  purpose,  in 
order  to  put  the  plant  in  condition  to  operate  it  upon  a  paying  basis 
in  separating  from  its  ore  ilemite  and  other  chemicals  for  which  there 
was,  and  still  is,  a  considerable  commercial  demand.  The  separa- 
tion of  rutile  is  not  a  new  and  different  process  from  that  employed 
in  separating  ilemite  and  other  commercial  chemicals,  but  is  an  addi- 
tional or  continuing  process  after  the  separation  of  these  commercial 
chemicals,  and  while  the  expectation  of  receiving  further  orders  for 
rutile  may  have  actuated  the  petitioner  in  expending  more  than  it 
would  otherwise  have  spent  in  the  purchase  of  particular  machinery 
for  this  additional  refinement  in  the  separation  of  rutile,  the  peti- 
tioner clearly  had  in  mind  primarily  the  rehabilitation  of  the  plant 
for  the  purpose  of  separating  the  commercial  chemicals.  In  fact, 
notwithstanding  the  large  expenditures  which  were  made*  by  pe- 
titioner— Mr.  Buckman  admitted  (Transcript,  p.  79)  that  only  20 
per  cent  of  the  expenditures  were-  made  for  the  particular  machinery 
needed  in  the  continuing  process  of  the  separation  of  rutile — ^ana 
for  which  compensation  is  claimed  under  the  alleged  assurances,  the 
plant  is  now  being  run  upon  a  paying  basis  in  the  separation  of 
ilemite  and  other  commercial  chemicals,  although  the  plant  is  pro- 
ducing only  20  per  cent  of  its  capacity.  (Testimony  of  Mr.  Buck- 
man,  Transcript,  p.  80.) 

8.  This  is  one  of  manv  cases  that  come  before  this  Board  in  which 
persons,  in  expectation  of  -future  business,  based  upon  the  then  ex- 
isting conditions,  have  made  expenditures  relying  upon  their  busi- 
ness judgment  as  to  future  orders,  and  have  been  disappointed  because 
the  war  terminated  and  the  demand  and  the  necessity  for  the  manu- 
factured product  has  ceased.  And  this  Board  is  therefore  clearly  of 
the  opinion  that,  looked  at  from  every  point  of  view,  there  is  no 
liability  of  any  sort,  either  in  law  or  equity,  resting  upon  the  Gov- 
ernment in  this  case  by  virtue  of  any  assurances,  opinions,  or  repre- 
sentations made  to  the  petitioner  as  to  future  orders  for  rutile,  and 
the  petitioner  is  not  entitled  to  an  award  in  any  amount  upon  that 
claim. 

9.  This  Board,  however,  from  the  examination  of  the  evidence  and 
papers  filed  in  the  case,  sees  no  occasion  to  reverse  the  decision 
reached  by  the  Board  of  Contract  Adjustment  of  Edgewood  Arsenal 
to  the  effect  that  the  delay  in  the  production  of  the  rutile,  under 
contract  No.  P  4430-1498  TW,  was  not  due  to  any  fault  of  the  peti- 
tioner; and  the  Board  finds  that  that  was  a  binding  contract  upon  the 
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parties,  and  that  the  petitioner  is  entitled  to  all  rights  thereunder 
as  set  out  in  the  contract,  and  that  settlement  should  be  made  there- 
under in  accordance  with  its  terms.  This  Board,  however,  finds, 
from  the  evidence  in  the  case,  that  petitioner  did  not  contemplate 
any  amortization  of  cost  and  expenses  of  special  facilities  in  the  sub- 
mission of  price  of  $90  a  ton  for  the  rutile  specified  to  be  supplied 
on  the  said  contract  No.  P  4430-1498  TW. 

DISFOSiriON. 

A  copy  of  this  decision  is,  therefore,  transmitted  to  the  Claims 
Board,  Chemical  Warfare  Service,  for  its  information  as  to  the  con- 
clusion herein  reached  in  respect  to  the  alleged  assurances  made  for 
future  orders  for  rutile  other  than  that  contained  in  written  order 
No.  P.  4430-1498  TW;  and  for  further  action  and  recommendation 
to  the  Secretary  of  War  of  a  fair  and  equitable  basis  upon  which 
the  said  contract  or  order  No.  P  4430-1498  TW  should  be  adjusted, 
paid,  or  discharged,  in  the  manner  set  out  in  Paragraph  C,  section 
5,  Supply  Circular  No.  17,  War  Department,  revised  March  26, 
1919. 

Col.  Delafield,  Col.  Boggs,  Col.  Fairbanks,  Lieut.  Col.  Carruth, 
Lieut.  Col.  Hamilton,  Mr.  Hunt,  and  Mr.  McCandless  concurring. 


Case  No.  1260. 

In  re  CLAHC  OF  lAHSING  CO. 

1.  BAHJCEHTS,  LIABILITT  OF  BAILEE  FOB  LOSS— COHTBACT,  WHAT 
'CONSTITUTES  —  nCPUED  AGBEEMEHT,  WHAT  CONSTITUTES. — 
Wbere  am  electrlo  tractor  a&d  two  trailert  wero  left  by  claimant  at 
OoTonmoiLt  bamoki  upon  ponmiuion  to  do  to  wit^  the  vaderttaBiimc 
that  the  OoTerament  might  use  the  same  if  it  saw  tt,  and  neh  traUera 
are  used  by  the  OoTemment  ia  the  coune  of  which  ate  they  are  ae- 
stroyed,  claimant  is  entitled  to  reimbursement  therefor  nnder  an  im- 
plied  agreement  to  retnm  the  trailers  or  pay  the  value  thereof. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  Lansing  Co.  of  Lansing,  Mich.,  shipped  to  the  engineer 
depot  No.  1  a  Model  C  electric  tractor  and  two  Reynolds  trailers 
which  were  received  at  Washington  Barracks  about  August  12,  1918. 
This  material  was  intended  for  a  test  which  was  conducted  at  the 
Union  Station  of  a  number  of  makes  of  such  trailers  and  tractors 
by  the  construction  division  of  the  Army,  the  Quartermaster  Corps, 
the  Ordnance  Corps,  and  the  engineer  depot. 

2.  At  the  conclusion  of  the  test,  Mr.  Card  of  the  Lansing  Co.  re- 
quested Lieut.  E.  H.  Bailey's,  Engineers,  United  States  Army,  per- 
mission to  send  the  tractor  and  the  trailers  to  the  Washington  Bar- 
racks for  a  short  time  to  be  shown,  to  various  officers  from  time  to 
time  as  purchases  of  this  material  came  up  for  consideration. 

3.  Such  permission  was  accordingly  given  with  the  understanding 
that  the  Government  might  use  the  tractor,  if  it  saw  fit,  for  various 
odd  jobs  for  the  testing  department. 

4.  The  tractor  and  trailers  were  received  at  the  Washington  Bar- 
racks after  the  test  on  August  26, 1918. 

5.  At  the  request  of  Capt.  Markham,  in  charge  of  the  engineer 
depots  in  Washington,  permission  was  given  to  use  the  tractor  and 
the  trailers  to  assist  him  in  loading  freight  on  a  steamship  during' 
a  strike  of  stevedores,  which  required  the  depot  labor  to  load  the 
material  if  it  was  to  be  loaded  at  all. 

6.  During  such  use  the  trailers  were  left  on  the  pier  and  on  Sep- 
tember 2,  1918,  about  4  a.  m.,  the  w^harf  of  the  Norfolk  and  West- 
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ern  Steamboat  Co.  was  destroyed  by  fire  which  also  destroyed  the 
trailers. 

7.  The  tractor  had  been  previously  taken  back  to  the  post  for 
charging. 

8.  The  value  of  the  trailers  was  claimed  to  be  $56  each. 

DECISION. 

1.  The  trailers  having  been  destroyed  after  appropriation  by  the 
Government,  and  while  in  its  use,  the  Lansing  Co.  should  be  paid 
the  value  of  them,  under  an  implied  agreement  to  return  the  trailers 
or  pay  the  value  of  them. 

DISPOSITION. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agreement 
found  herein  to  have  been  made  between  the  Government  and  the 
claimant  and  a  statement  of  the  recommendation  of  this  Board,  to- 
gether with  certificate,  Form  C,  should  be  transmitted  to  the  claim 
board.  Ordnance  Department  for  further  procedure  in  the  manner 
described  in  subdivision  c.  Section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage,  and  Traffic  Division,  General  Staff,  revised  March 
26, 1919. 

Col.  Delafield,  Lieut.  Col.  Hamilton,  and  Mr.  Shirk  concurring. 


Case  No.  266. 

In  re  CLAHC  OP  LS8TEB  AUSTSBK. 

1.  ACT  OF  XA&CH  2,  1919,  SLE1CXHT8  OP  CLAHC  UVDEA.— Under  the  ftot  of 

Xaroh  2,  1919,  in  order  to  hold  the  GoTenunent  liable  in  any  nutnaer 
whatever  it  is  neoestaty  that  some  agreement  be  entered  into  between 
the  parties,  either  by  express  words  or  by  condnct  from  whieh  an  agree- 
ment  may  be  implied. 

2.  AHTICIPATIOH  OP  COKT&ACT,  ASnCBlIKSSlCSKT  P0&  EXPSHDrnT&ES 

XABE  nr— C0KTKACT8,  EXPRESSION  OP  GOVEBHIIEHT  KEEB  AS 
OOHSTITUTUIG — EXPEHDITUEES  XADE  IE  AKTICIPATIOK  OP  COH- 
TEACT,  KEDCBUESEICEHT  POK. — ^A  mere  expression  of  opinion  or 
statement  of  fact  with  respeot  to  OoTernment  needs  can  not  of  itself 
form  any  basis  upon  which  to  attach  liability  to  the  Government  by  one 
seeking  to  snpply  those  needs,  and  expenditnres  made  in  the  hope  of 
obtaining  contracts  to  snpply  part  of  the  great  need  then  felt  to  exist 
for  the  articles  in  qnestion  and  in  the  exercise  of  claimant's  business 
judgment  do  not  entitle  him  to  reimbursement  therefor. 

3.  AKTICIPATIOK  OP  COKTBACT,  BEDCBUBSEKEKT  POB  EXPEKDITirBBS 

XADE  nr— COKTBACT,  YEBBAL  OBBEB  KOT  BEUEB  OK  AS  GOH- 
STITirTIKG^EXPEKBmrBES  XABE  IK  AKTICIPATIOK  OP  COK- 
TBACT, BEIXBBBSEXEKT  POB. — Where  claimant  is  recommended  for 
an  award  for  the  manufacture  of  raincoats  by  the  oAeer  in  charge  of 
the  procurement  of  raincoats  in  the  Clothing  and  Equipage  Bivision, 
which  recommendation  was  approved  by  those  charged  with  the  duty 
of  approving  same,  but  no  award  was  ever  issued,  claimant  is  not  en- 
titled to  reimbursement  for  expenditures  made  in  the  purchase  of  ma- 
chinery and  equipment  to  bemused  in  the  manufacture  of  raincoats, 
although  subsequent  to  the  approval  of  the  award  of  contract  to 
claimant,  he  is  told  by  the  officer  in  charge  of  the  procurement  of  rain- 
coats, that  the  award  has  been  approved  and  that  he,  claimant,  should 
go  ahead  and  manufacture  the  raincoats,  where  it  appears  that  claimant 
was  not  satisfied  with  such  oral  direction,  and  instead  of  going  ahead 
came  immediately  to  Washington  to  see  about  the  award  and  was  there 
informed  by  the  proper  authorities  that  "their  hands  were  tied  and 
that  they  could  not  do  anything,''  as  claimant  did  not  rely  thereon  and 
by  his  conduct  showed  that  he  did  not  consider  that  such  verbal  direc- 
tion constituted  an  agreement  by  which  he  was  to  manufacture  the 
raincoats. 

Lieut.  Col.  Ashby  Williams  writing  the  opinion  of  the  Board. 

STATEMENT  OP  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  filed  under  Supply  Circular  No,  17  and  in 
pursuance  of  the  act  of  March  2,  1919.  The  claim  as  presented  is 
based  upon  two  grounds: 
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(a)  That  certain  alleged  assurances  were  made  by  Government 
agents  to  the  petitioner  that  orders  would  he  forthcoming  for  the 
manufacture  of  an  indefinite  number  of  raincoats  and  that  the 
petitioner  would  be  safe  in  purchasing  machinery  and  equipment, 
which  is  alleged  to  have  been  purchased  upon  the  faith  of  such 
assurances  and  at  an  expense  of  $12,405.78. 

(&)  That  alleged  oral  order  was  received  by  the  petitioner  from 
Capt.  A.  W.  Vaughan,  attached  to  the  procurement  section  of  the 
Clothing  and  Equipage  Department,  on  the  9th  day  of  June,  1918, 
in  reliance  upon  which  certain  commitments  were  made. 

2.  The  facts  connected  with  the  first  basis  of  claim  are  as  follows: 
In  the  latter  part  of  February,  1918,  Lester  Austem  came  to  Wash- 
ington and  called  on  Mr.  A.  W.  Lawrence,  who  was  at  that  time 
chief  of  the  procurement  section  of  the  shoes,  leather,  and  rubber 
goods  branch  of  the  Clothing  and  Equipage  Division,  and  dis- 
cussed with  him  the  question  of  manufacturing  raincoats.  It  was 
well  known  at  that  time  that  the  Government  needed,  or  would  need, 
large  quantities  of  raincoats,  perhaps  more  than  the  industry  of  the 
country  could  produce.  All  raincoats  up  to  that  time  had  been  bought 
through  the  depot  quartermaster  at  Philadelphia;  but  the  coats  there- 
tofore manufactured  had  not  proved  satisfactory,  as  demonstrated 
by  their  use  in  Europe,  and  during  the  months  of  January  and  Feb- 
iniary,  1918,  the  Government  authorities  had  imder  consideration  new 
specifications  and  different  methods  of  nmnufacture  of  these  rain- 
coats. It  was  at  the  conference  in  the  latter  part  of  February  be- 
tween Mr.  Austern  and  Mr.  Lawrence  that  assurances  are  alleged 
to  have  been  made  by  Mr.  Lawrence  upon  which  the  expenditures  for 
equipment  were  made.  As  to  what  took  place  at  that  conference,  Mr. 
Austem  (Transcript,  p.  6)  testified: 

"Maj.  Kenny.  You  supplied  yourself  with  the  plants  hoping  that 
you  might  be  able  to  secure  a  contract?  Was  that  a  business  under- 
taking on  your  part,  looking  to  the  possibility  of  getting  contracts 
afterwards  ? 

"Mr.  Austern.  No,  sir.  It  was  with  the  definite  understanding 
when  I  was  in  Washington  so  many  times,  as  I  have  been  here,  that 
the  assurance  was  given  me  right  along  to  lead  me  to  equip  myself 
with  the  plants.  To  the  best  of  my  recollection  the  very  first  week 
I  canie  here,  and  the  first  conversation  I  had  with  Mr.  Lawrence,  I 
asked  him  particularly,  'Mr.  Lawrence,  is  it  safe  for  me  to  go 
ahead  and  equip  myself?  Will  I  be  able  to  get  a  contract?  I  want 
you  to  state  to  me  if  I  can  not  get  a  contract.  You  might  as  well 
tell  me  plainly  right  now,  and  I  will  work  on  different  lines.'  He 
says,  '  No,  there  is  no  doubt  in  reason ;  we  need  you  as  well  as  you 
neied  us.'  *  *  *  That  was  the  first.  Then  after  that  I  was  kept 
coming  from  New  York  to  Washington  almost  every  week,  and  I  was 
always  fed  on  promises  until  the  talk  on  Saturday!  (The  Saturday 
here  referred  to  is  the  Saturday  of  June  8th  on  which  he  got  a  verbal 
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order  from  Captain  Vaughan,  spoken  of  hereinafter.)  I  had  to 
have  my  plant  right  along,  to  buy  plants  and  dispose  of  one,  and. 
then  equip  others,  oecause  I  was  kept  in  suspense  with  promises  from 
one  week  to  the  other,  with  various  communications  which  I  received^ 
so  that  I  was  in  no  position  to  give  it  up,  because  if  I  had  given  it  iq> 
I  would  have  lost  everything.  /  ttxis  constantly  in  the  position  ajT 
hoping  to  get  a  coniract.^^ 

In  respect  to  the  same  conference  Mr.  Lawrence  (transcript  p.  55) 
testified  as  follows : 

"Mr.  Lawrjence.  Various  suppliers  came  to  Waslxington;  they 
would  come  here  in  droves,  and  especially  during  the  days  of  the 
Council  of  National  Defense,  ♦  *  *.  Various  suppliers,  men  who 
wanted  contracts.  Thev  would  come  with  lettei-s :  thev  would  come 
without  letters,  and  they  would  come  morning,  noon,  and  night.  As. 
far  as  I  was  concerned,  I  personally  made  it  a  point  to  be  respectful 
and  receive  every  one  of  those  men  that  came  to  see  nie,  in  the  way 
they  should  be  received,  whether  they  were  big  or  whether  they  were 
little. 

"  During  the  winter  of  1918  and  spring,  it  was  known  that  the 
Government  was  in  need  of  large  quantities  of  raincoats,  quantities 
which  would  tax  the  total  manufacturing  capacity  of  this  country. 
Various  suppliers,  Mr.  Austem  and  many  others,  continually  came 
to  Washington.  The  raincoat  formerly  furnished  the  soldiers  in. 
France  we  knew  was  not  satisfactory.  New  specifications  had  been 
gotten  out  and  been  approved  by  the  Greneral  Staff,  or  the  War  Col- 
lege, been  approved  through  the  regular  channels.  The  fabric  end 
of  the  Clothing  and  Equipage  Division  was  having  difficulty  in  secur- 
ing fabric  in  quantities  to  make  up  raincoats.  All  through  the  win- 
ter and  early  spring  of  1918  the  Department  was  a  bit  uncertain  a& 
to  just  what  should  be  done.  It  was  known  that  large  quantities  of 
raincoats  were  needed  but  we  could  not  get  together  a  certain  amount 
of  fabric  material  to  produce  that  quantity. 

"  Continually  men  would  come  to  Washington,  Mr.  Austem  with 
the  others;  some  would  see  me  but  most  of  them  would  go  to  Capt^ 
Vaughan,  some  would  go  to  Mr.  McElwain,  and  some  would  go  to- 
Mr.  Scott. 

"Question.  Do  you  recall  having  a  conference  at  any  time  in 
February  with  Mr.  Austem  in  regard  to  raincoats? 

"  Mr.  Lawrence.  Mr.  Austem  came  to  Washington  frequently  and 
I  don't  remember  specific  dates.  I  feel  sure  that  Mr.  Austem  must 
have  been  in  Washington  in  February  because  he  came  as  I  remember 
it  offliand  like  many  others  about  once  a  week. 

"  Question.  You  have  heard  his  testimony  as  to  the  assurance  you 
gave  him?  ♦  ♦  ♦  j  wish  you  would  say  what  you  know  about 
uiat. 

"  Mr.  Lawrence.  I  told  Mr.  Austem,  or  any  other  man  coming  in 
an  endeavor  to  get  shoe  contracts,  with  which  I  was  more  familiar, 
and  when  thw  came  to  me  in  connection  with  raincoat  c(mtracts,  I 
simply  said  that  the  Government  is  in  need  of  large  quantities  of 
raincoats,  probably  quantities  that  will  tax  the  manufacturing  capac- 
ity of  the  country,  and  that  when  it  came  the  time  that  actual  pur- 
chases were  made  they  would  be  made  on  bids  following  specinca- 
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tions,  and  those  bidding  at  a  low  figure  must  first  satisfy  the  Depart- 
ment as  to  their  ability  to  fulfill  such  a  contract. 

^  Question.  Did  you  make  any  assurances  to  him  upon  which  he 
was  justified  as  a  business  man  in  making  expenditures  which  would 
in  any  way  hold  the  Government  legally  or  equitably? 

"  Mr.  lI^wRBNCE.  /  did  not;  I  was  very  careful  cibovA  that^  ever 
mindful  of  what  a  little  misstatement  or  what  a  slip  of  the  tongue 
juight  mean.  I  would  not  deceive  anybody.  We  were  continually 
up  against  a  game  of  that  kind,  and  that  statement  that  I  have  just 
repeated  is  something  I  have  used  many,  many  times.  We  were 
very  careful  with  conceiTis,  especially  careful  with  concerns  where 
they  themselves  felt  it  was  difficult  for  them  to  secure  a  contract, 
possibly  because  they  had  to  have  rubberizing  done  outside,  and 
possibly  because  they  felt  that  they  were  not  large  enough.    *    *    *.*' 

8.  There  is  no  other  specific  instance  upon  which  petitioner  claims 
that  any  assurances  were  made  to  him  by  any  Government  officer  or 
ngent,  although  he  makes  the  statement  that  these  assurances  were 
given  to  him  "  right  along." 

4.  The  facts  upon  which  the  petitioner  relies  his  second  basis  of 
<;laim  are  as  follows: 

About  the  last  of  April,  1918,  proposals  were  sent  out  by  Capt. 
A,  W.  Vaughan,  who  had  taken  charge  of  the  procurement  of  rain- 
•coats  in  the  Clothing  and  Equipage  Division,  and  in  response 
thereto  petitioner  sent  in  a  bid  on  100,000  raincoats,  but  no  award 
was  issued  in  favor  of  petitioner  on  this  bid  for  the  reason  (as 
jstated  by  Capt.  Vaughan,  p.  57  of  the  Transcript) : 

'^  It  was  decided,  and  approved  by  Mr.  McElwain  and  Mr.  Donald, 
to  give  that  business  out  on  an  upset  price,  which  was  slightly  below 
the  average  price  of  the  bids,  and  to  pick  the  people  who  were  to 
manufacture  them.  At  that  time  labor  conditions  were  bad  and  the 
<leliveries  of  cloth  were  very  bad,  and  there  was  a  good  deal  of 
•delay  in  ^tting  out  any  additional  business;  also  the  type  of  coat 
was  questioned.^' 

6.  Subsequently,  however,  it  was  decided  to  give  out  new  business, 
.-and  in  line  with  the  policy  adopted  of  choosing  the  manufacturer  of 
raincoats  rather  than  awarding  contracts  upon  competitive  bidding, 
•Capt.  Vaughan  selected  four  manufacturers  of  raincoats  including 
petitioner,  and  recommended  that  a  contract  be  awarded  to  petitioner 
for  60,000  raincoats.  This  recommendation  was  approved  by  those 
•charged  with  the  duty  of  approving  same,  but  no  award  was  ever 
issued  to  petitioner  for  the  reasons  (as  stated  by  Capt.  Vaughan  at  p. 
71  of  the  transcript) : 

"At  about  that  time  there  was  the  arrest  of  a  number  of  those 
raincoat  manufacturers  in  New  York,  some  of  whom  were  in  this 
ilist  to  be  given  business,  and  on  the  advice  I  think  of  Maj.  ijSava^e, 
who  looked  .after  the  legal  end,  all  of  those  awards  were  held  up." 
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6.  Subsequent  to  the  approval  of  the  award  of  contract  to  petitioner 
for  the  60,000  raincoats,  i.  e.,  on  June  9, 1918,  Capt  Vaughan  met  tlie 
petitioner  in  the  Hotel  Martinique,  New  York,  and  told  him  that 
the  award  had  been  approved  and  that  he,  the  petitioner,  should  go 
ahead  and  manufacture  the  raincoats. 

7.  Mr.  Austern^  however,  apparently  was  not  satisfied  with  the 
oral  direction  given  by  Capt.  Vaughan,  but  instead  of  going  ahead 
with  the  contract,  came  immediately  to  Washington  to  see  about  the 
award,  and  was  here  informed  by  the  Clothing  and  Equipage  Di- 
vision (as  stated  by  him  at  p.  11  of  the  transcript) : 

"  They  told  me  their  hands  were  tied  and  they  could  not  do  any- 
thing. 

******* 

^'  Question.  If  the  formal  order  had  followed  up  the  verbal  promise 
given  to  you  by  Capt.  Vaughan  you  would  have  put  those  plants  in 
operation  immediately? 

"Mr.  AusTERN.  Exactly. 

"  Question.  To  manufacture  the  60,000? 

"Mr.  AusTERN.  Exactly. 

"Question.  But  you  did  not  get  any  formal  order? 

"  Mr.  AusTERN.  !no,  sir. 

"  Question.  And  to  find  <mt  why^  you  came  to  Washington  f 

"  Mr.  AusTERN.  Tesy  sir. 

"  Question.  You  were  told  that  their  hands  were  tied  and  they  were 
not  making  any  orders  f 

"  Mr.  AusTERN.  Yes^  sir^ 

8.  Petitioner  alleges  in  the  petition,  with  respect  to  what  was  done 
by  him  pursuant  to  the  verbal  direction  given  by  Capt.  Vaughan  on 
the  9th  of  June,  as  follows : 

"I  immediately  returned  to  my  office  in  New  York,  and  ordered 
buckles,  rivets,  caps,  and  other  necessary  supplies.  Although  I  have 
sustained  a  loss  on  this  merchandise  in  converting  it  int>o  the  tirade. 
/  make  no  claim  for  it^ 

DECISION. 

1.  This  claim  is  presented  under  the  act  of  March  2,  1919,  which 
authorizes  the  Secretary  of  War — 

"to  adjust,  pay,  or  discharge  any  wgreejiient^  express  er  implied,  upon 
a  fair  and  equitable  basis  that  has  been  entered  into  in  good  faith 
during  the  present  emergency,"  etc. 

2.  In  order  therefore  to  hold  the  Government  liable  in  any  manner 
whatever  in  this  case,  it  is  necessary  that  there  should  have  been  some 
agreement  entered  into  between  the  parties,  either  by  express  words 
or  by  conduct  from  which  an  a/greeme>nJt>  may  be  implied  by  law. 

3.  The  first  basis  of  tlie  claim  here  presented  rests  upon  alleged 
assurances  given  the  i)etitioner  by  Mr.  Lawrence  in  the  latter  part  of 
Februarv,  1918. 
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4.  This  Board  is  of  the  opinion  that  there  were  clearly  no  assur- 
ances which  amounted  to  an  express  agreement  or  from  which  any 
implied  agreement  arose  on  the  part  of  the  Government  to  pay  for 
the  plant  and  equipment  of  the  petitioner.  That  there  was  a  great 
need  for  raincoats  was  not  denied  by  anyone ;  in  fact  it  was  expressly 
stated  to  Mr.  Austem,  as  it  was  stated  to  many  other  parties  seeking 
contracts  with  the  OoveiTiment,  that  the  Government  was,  or  would 
be,  in  need  of  large  quantities  of  raincoats.  A  mere  expression  of 
opinion  or  statement  of  fact,  with'  respect  to  Government  needs  can 
not  of  itself  form  any  basis  upon  which  to  attach  liability  to  the 
Government  by  those  seeking  to  supply  those  needs.  Mr.  Austem 
was  simply  one  of  the  many  people  who  were  trying  to  get  contracts 
from  the  Gt)vemment  and  he  was  clearly  exercising  only  his  own 
business  judgment  not  only  as  to  those  future  needs  which  were  ad- 
mitted, but  as  to  his  ability  to  fill  those  needs  if  he  should  be  called 
upon  to  do  so. 

5.  The  truth  is  that  Mr.  Austem  was  continually  merely  "  hoping  " 
as  he  said  (at  p.  6  of  the  transcript)  to  get  a  contract,  and  was  rely- 
ing upon  his  ability  to  so  equip  himself  as  to  turn  out  these  raincoats 
in  such  numbers  and  condition  as  to  be  able  to  fill  a  part  of  the  great 
need  then  felt  to  exist  upon  the  part  of  the  Government  for  rain- 
coats. He  was  exercising  his  business  judgment  in  the  hope  of  get- 
ting business  in  the  making  of  all  of  the  expenditures  he  made,  and 
there  is  no  liability  of  any  sort,  either  in  law  or  in  equity  resting 
upon  the  Government  to  pay  for  his  equipment  or  to  guarantee  con- 
tracts to  him  to  any  extent  whatever. 

6.  The  conversation  between  the  petitioner  and  Capt.  Yaughan, 
on  the  9th  of  June  in  the  Hotel  Martinique,  did  not  constitute  an 
agreement  by  which  the  petitioner  was  to  manufacture  50,000  rain- 
coats. It  was  not  considered  an  agreement  by  the  petitioner  because 
he  was  not  satisfied  with  the  statement  of  Capt.  Vaughan,  but  came 
to  Washington  and  consulted  higher  authorities  in  respect  thereto, 
and  was  informed  by  the  officials  in  Washington  that  the  Govern- 
ment's "  hands  were  tied  ^  (to  use  his  own  expression)  and  that  no 
contract  would  be  awarded  to  him. 

7.  It  is  the  opinion  of  this  Board,  therefore,  that  the  petitioner  is 
not  entitled  in.  this  case  to  an  award  in  any  amount,  and  all  relief 
asked  for  in  this  case  will  be  denied. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  Claims  Board, 
Director  of  Purchase,  for  its  information. 

Col.  Delafield,  Lieut.  Col.  McKeeby,  and  Mr.  McCandless  con- 
curring. 


Case  No.  451-460. 

In  re  XATTXE  OV  OKALXBU  niTTXH«  00. 

X  COVTBACT,  XXBOSB  OF  P&IOE  ABB  COVTSXPOBAVSOTTS  HBOOXIA- 
TI0B8— XEBOSB  OF  PBIOB  VSOOTIATIOHS  IH  STTBSSatnaiT  OOH- 
TBAGT. — The  ezeoutlon  of  a  oontraet  in  writing  tnpenedet  and  mergea 
all  of  the  oral  negotiationt  or  ttlpnlailont  oonoeming  iti  tems  and 
tnbjoot  natter,  wbioh  preoeded  or  aeoompanled  the  exeontion  of  the 
instrmment  in  the  abtenoe  of  frand  or  mistake  of  faot. 

JL  OPTIOB»  BSLSA8S  OF,  EFFECT. — ^Where  the  OoYemment  reserres  an  op- 
tion to  pnrchase  rejected  goods  under  a  contract  for  the  mannfaetnre 
thereof  and  subsequently  gives  notice  that  it  would  no  longer  need 
suoh  rejeeted  goods,  sueh  notiee  operates  as  a  forfeiture  of  its  option 
and  the  manufacturer  is  free  to  dispose  of  the  same  as  he  pleases. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  based  upon  an  alleged  verbal  agreement 
^entered  into  between  a  representative  of  the  Chalmers  Knitting  Co., 
of  Amsterdam,  N.  Y.,  and  an  authorized  agent  of  the  knit  goods 
branch,  C.  and  E.  Division,.  War  Department,  by  which  the  Govern- 
ment was  to  take  all  of  the  ^'  seconds ''  which  accumulated  from  the 
fulfillment  of  10  duly  executed  written  contracts  with  the  claimant 
for  the  manufacture  and  delivery  of  woolen  and  cotton  underwear. 
These  agreements  were  entered  into  under  different  dates  during 
the  emergency  and  preceding  the  signing  of  the  armistice.  It  is 
for  the  ^^  seconds ''  remaining  on  hand  after  the  cancellation  of  the 
aUeged  verbal  agreement  by  Government's  agent,  that  claimant  has 
filed  its  statement  of  claim  Nos.  451-460,  inclusive,  each  claim  arising 
under  a  separate  legally  executed  contract.  The  amount  claimed 
under  each  contract  is  the  difference  between  the  price  alleged  to 
have  been  agreed  upon  for  the  '^seconds''  and  the  price  claimant 
actually  received  for  same  in  the  open  market.  The  aggregate  of 
the  10  claims  considered  in  this  opinion  is  $105,984.35. 

2.  Claimant  alleges  that  a  duly  authorized  agent  of  the  knit 
goods  branch,  Quartermaster's  Department,  verbally  agreed  to  accept 
delivery  of  all  "seconds''  which  should  accumulate  on  each  of  the 
contracts  referred  to  in  this  claim  at  a  discount  of  25  per  cent  from 
.the  contract  price  of  the  worsted  and  cotton  underwear,  and  a  dis- 
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count  of  15  per  cent  from  the  contract  price  of  the  cotton  underwear. 
Claimant  further  alleges  that  after  the  Government  had  refused  to 
take  the  ^^  seconds  '^  under  the  alleged  agreement,  it  was  obliged  to 
sell  them  to  the  civilian  trade  and  realised  a  price  therefor  far  below 
that  agreed  upon  with  the  Government.  Claimant  therefore  asked 
for  an  allowance  of  the  difference  between  the  price  actually  re- 
ceived by  it  for  the  ^'  seconds  ''  in  the  open  market  and  the  price 
alleged  to  have  been  agreed  upon  with  the  Government.  It  appears 
that  no  definite  contracts  for  the  purchase  of  the  "seconds"  were 
ever  included  in  the  contracts  for  "  firsts  "  but  there  was  in  the  writ- 
ten contract  a  provision  by  which  the  Government  had  an  option  t% 
purchase  the  rejects,  which  necessarily  included  the  "seconds."  It 
appears  that  subsequent  and  supplemental  contracts  were  issued  for 
"  seconds  "  that  acc*umulated  on  contracts  for  "  firsts  "  until  about  the 
10th  of  July,  1918,  when  the  Government  no  longer  required  the 
^^  seconds  "  and  claimant  was  notified  in  writing  to  that  effect. 

-1  Mr.  Lincoln  Cromwell,  chief  of  the  knit  goods  branch  at  the 
time  the  contracts  were  made  with  claimant  for  underwear  and  the 
alleged  agreement  was  made  for  the  Government  to  take  over  the 
"seconds,"  testified  before  the  hearing.  He  stated  that  he  per- 
sonally negotiated  three  of  the  contracts  with  the  claimant  for  the 
manufacture  of  underwear  and  that  it  was  agreed  that  the  Govern- 
ment would  take  all  of  the  "  seconds  "  that  would  pass  the  examina- 
tion of  the  inspector;  that  at  this  time  there  was  a  tremendous  de- 
mand for  underwear  and  that  he  was  glad  to  get  the  "seconds* 
along  with  the  "  firsts " ;  that  thereafter  there  was  conriderable  de- 
mand for  the  "  seconds  "  but  at  no  time  did  he  consider  taking  these 
^  seccmds "  until  they  were  first  inspected  by  Government  inspector 
and  then  formal  supplemental  contracts  were  issued,  taking  over  the 
^'  seconds " ;  that  in  the  month  of  July,  1918,  the  Government's  de- 
mand for  "  seconds  "  was  not  so  great  and  that  written  notice  was  sent 
to  all  manufacturers  of  woolen  and  cotton  underwear,  informing 
them  that  the  Government  would  no  longer  need  "seconds"  and 
claimant  was  one  of  the  manufacturers  so  notified.  Mr.  Cromwell 
further  testified  that  during  the  months  of  July,  August,  and  Sep- 
tember, 1918,  and  after  notice  had  been  sent  to  the  manufacturers 
that  the  Government  would  no  longer  require  the  "  seconds,"  that  the 
civilian  dealers  were  very  anxious  to  get  the  "  seconds,"  and  that  the 
market  price  was  considerably  higher  than  was  the  price  the  Gov- 
ernment had  previously  agreed  to  pay  for  the  "  seconds." 

4.  Mr.  Frank  H.  Burgher,  buyer  in  the  knit  goods  branch,  C.  and 
E.  Division  at  the  time  of  the  alleged  oral  agreements  and  with 
whom  claimant  also  had  negotiations  concerning  "  seconds,"  testified 
to  substantially  the  same  facts  as  Mr.  Cromwell. 

lfi8973^PT  8—20 ^20 
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5.  Mr.  Chalmers,  president  of  the  claimant  company,  testified  that 
it  was  his  understanding  that  the  Government  was  to  take  the  "  sec- 
onds ";  that  he  informed  Mr.  Cromwell  that  he  would  not  take  the 
contract  for  the  '^  firsts  "  unless  the  Government  would  agree  to  take 
the  rejects  that  came  from  this  contract  at  a  specified  price. 

His  testimony  in  part  is  as  follows : 

^^I  said  to  Mr.  Cromwell  that  we  would  not  make  any  of  these 
^  firsts '  unless  the  Government  would  agree  to  take  the  rejects  that 
came  from  this  contract  at  a  specified  price,  to  which  he  auickly  re- 
plied that  the  Government  would  take  all  of  the  *  seconds '  on  the 
summer  goods  that  accumulated  from  this  contract  at  a  discount  of 
15%  on  the  price  of  the  '  firsts.' " 

Mr.  Chalmers  it  appears,  made  it  clear  that  he  would  not  accept 
a  Government  order  or  enter  into  a  contract  with  the  Government  for 
the  manufacture  of  this  underwear  unless  the  Government  agreed  to 
take  the  rejects.  He  further  testified  that  even  after  he  had  received 
notice  that  the  Government  would  not  need  the  "seconds"  in  the 
futui*e,  he  held  same  thinking  that  the  Government  could  use  them 
later,  and  as  a  consequence  of  his  holding  the  "  seconds  "  when  he  did 
place  them  on  the  market,  it  was  at  a  very  much  lower  price  than 
the  Government  had  agreed  to  pay  in  the  beginning. 


•iKiti: 


1.  The  subject  matter  of  the  alleged  oral  agreement  upon  which 
this  claim  is  based,  was  the  purchase,  by  the  Govemm^it,  at  an 
agreed  price,  of  "  seconds ''  or  rejects  that  accumulated  under  regu- 
larly executed  contracts  which  claimant  had  with  the  Government, 
for  the  manufacture  of  underwear.  The  "  seconds  "  or  rejects,  were 
the  manufactured  underwear  which  failed  to  meet  the  specifications 
set  out  in  the  written  contract  for  "  firsts."  The  evidence  discloses 
that  these  rejected  goods  included  what  is  termed  as  "  seconds  "  while 
the  goods  accepted  under  the  terms  of  the  written  contract  with 
claimant  were  termed  as  "  firsts,"  differing  from  the  ^  seconds  "  in 
very  slight  particulars.  Those  goods  coming  within  the  dass  of 
"firsts"  were  determined  by  applying  the  specification  set  out  as  a 
part  of  the  contract  as  a  standard.  In  the  application  of  this  stand- 
ard, the  determination  of  what  were  rejected  goods,  including  "  sec- 
onds "  was  also  necessarily  involved. 

2.  Attached  to  each  written  contract  for  the  purchase  of  this  under- 
wear and  expressly  made  a  part  thereof,  was  a  letter  of  award  con- 
taining an  express  provision  to  the  effect  that  the  Gk>vemment  might, 
at  its  option,  purchase  any  goods  rejected  under  the  contract.  This 
provision  quoted  as  follows : 

"It  is  herebj  agreed  and  understood  that  in  the  event  of  any 
goods  being  rejected,  the  Government  shall  be  permitted  to  exercise 
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the  option  of  purchasing  these  goods  at  a  reduction  in  price,  to  be 
agreed  upon  and  determined  between  the  Government  and  the  con- 
tractor at  the  time  of  purchase  of  the  rejected  goods  before  the  goods 
can  be  disposed  of  elsewhere," 

It  is  clear  that  this  provision  included  the  "  seconds  "  or  rejects  in 
question.  The  record  discloses  that  the  Grovernment  exercised  this 
option  and  did  accept  upon  several  occasions  "seconds"  or  rejects 
from  the  claimant.  However,  the  time  came  when  the  Government 
no  longer  needed  the  rejects,  and  it  therefore  notified  claimant  and 
all  of  the  other  manufacturers  concerned  that  it  would  no  longer 
need  the  '' seconds,"  thus  forfeiting  its  option  on  the  "seconds"  or 
rejects  and  giving  claimant  the  liberty  to  dispose  of  same  as  it 
pleased.  It  is  further  evident  that  had  claimant  disposed  of  its 
"  seconds  "  to  the  civilian  trade  during  July,  August,  and  September, 
1918,  that  it  would  have  received  a  far  greater  price  for  same  than 
the  Government  price  alleged  to  have  been  agreed  upon. 

3.  The  alleged  oral  agreement  upon  which  this  claim  is  based  is 
shown  by  the  testimony  of  claimant's  officers  themselves,  as  well  as 
that  of  all  of  the  Government  witnesses,  to  have  been  made,  if  made 
at  all,  during  and  as  a  part  of  the  negotiations  which  finally  ter- 
minated in  the  making  of  the  written  contract.  These  witnesses  also 
testified  that  the  alleged  oral  agreement  with  regard  to  the  purchase 
of  the  "  seconds  "  entered  into  and  was  considered  as  a  factor  in  de- 
termining the  price,  as  set  out  in  the  contract  for  the  "  firsts."  Mr. 
Chalmers's  testimony  on  this  point  is  as  follows  : 

"  Q.  Mr.  Chalmers,  as  to  the  date  of  this  verbal  agreement,  that 
was  before  any  contracts  were  signed,  was  it? 

"Mr.  Chalmers.  Yes;  that  was  beifore  any  contracts  were  signed. 
It  was  necessary  for  us  to  know,  in  order  to  establish  the  price  of  the 
'  firsts,'  what  we  were  going  to  get  for  the  '  seconds.' 

"  Q.  The  price  of  the  '  firsts '  was  established  by  the  proposition  of 
the  Government  to  take  the  *  seconds? ' 

"Mr.  Chalmers.  Yes,  sir.    *     *     *."     (Transcript,  p.  11.) 

4.  Mr.  Cromwell  testified  that  the  alleged  agreement  for  the  Gov- 
ernment to  take  the  "  seconds  "  was  a  part  of  the  negotiations.  His 
testimony  on  this  point  is  in  part  as  follows : 

"Q.  This  alleged  agreement,  then,  was  made  as  a  part  of  the 
negotiations  ? 

"  Mr.  Cromwell.  It  was  a  part  of  the  negotiations. 

"Q.  Which  resulted  in  the  formal  contract  for  the  'first'  being 
issued  ? 

"  Mr.  Cromwell.  It  was.  It  was  a  very  good  contract  for  the 
Government. 

"  Q.  Did  you  give  Mr.  Chalmers  to  understand  at  that  time  that, 
in  reference  to  these  '  seconds.'  there  would  have  to  be  supplemental 
contracts  made? 
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"Mr.  Crohweix.  That  was  the  invariable  practice.  We  would 
not  tie  ourselves  up  in  that  way.  We  did  take  them  all  if  they  ran 
in  decent  shape. 

^^  Q.  But  all  you  did  take  you  took  by  a  supplemental  agreement? 

"  Mr.  Cromweul  Always, 

^  Q.  Made  after  the  on^al  agreement  for  the  ^  firsts  ? ' 

**  Mr.  Cromwbix.  Yes,  sir.'* 

It  is  clear,  therefore,  that  the  alleged  oral  agreement  with  regard 
to  the  purchase  by  the  Government  of  the  "  seconds  "  was  made  at  the 
tiine  of,  and  contemporaneous  with,  the  negotiations  with  regard 
to  the  purchase  of  the  "  firsts  "  and  that  these  negotiations  culmi- 
nated in  the  properly  executed  contract,  and  it  is  obvious  that  all 
such  prior  negotiations  were  merged  into,  and  became  a  part  of, 
such  written  contracts,  since  the  subject  matter  of  the  written  and  the 
alleged  oral  contracts  was  identical  in  the  provision  of  the  award 
wherein  the  Government  reserved  the  option  to  purchase  the  rejects. 
This  being  true,  this  case  follows  within  the  operation  of  the  well- 
known  rule  that — 

"The  execution  of  a  contract  in  writing  supersedes  and  merges 
all  the  oral  negotiations  or  stipulations  concerning  its  terms  and  sub- 
ject matter,  which  preceded  or  accompanied  the  execution  of  the  in- 
strument, in  the  absence  of  fraud  or  mistake  of  facts." 

4  Wigmore  on  Evidence,  sections  2425-2448. 

2  Elhott  on  Contracts,  sections  1620-1633. 

3  Elliott  on  Contracts,  section  1983. 
10  R.  C.  I.  Contracts,  section  208. 
E.  C.  L.  597-598. 

Godkin  v.  Monahan^  88  Fed.  Rep.  116. 
Sim  Ptg.  (md  Pub.  Assn.  v.  Edwards^  113  Fed.  Rep.  445. 
Seit0  V.  Brewers^  Refg.  Machine  Corrvpcmf^  141  U.  S.  510,  85  L. 
edition,  837. 

5.  It  is  therefore  the  opinion  of  this  Board  that  there  can  be  no 
award  made  to  claimant  in  this  case  because  the  facts  show  that  the 
alleged  oral  agreement  falls  within  the  rule  announced  by  the  fore- 
going authorities. 

Col.  Delafield,  Col.  Boggs,  and  Mr.  Eaton  concurring. 


Case  No.  192. 

In  re  CLAIX  OF  J.  H.  DECKEB,  80V  &  00. 

1.  ANTICIPATION  OF  CONTKAGT,  BBIHBTT&SSXENT  FOB  EZPENDITITBXB 
XADS  m— EZPBNDrnTBES  MADE  IH  ANTICIPATION  OF  CONTBACT, 
BEIMBVBSEICENT  FOB— EXCESS  PBOSITCTS,  BISK  OF  LOSS  OCCA- 
SIONED BT. — A  oontractor  who  manufacturei  artiolei  in  eKceii  of  tha 
total  contracted  for  assumes  the  risk  of  refusal  of  such  excess  and  it 
not  entitled  to  compensation  therefor. 

8.  CONTBACT,  INTEBPBETATION  OF— INTEBPBETATION  OF  CONTBACT. — 
Where  claimant  having  a  contract  for  the  manufacture  of  35,000  pairs 
of  gloves  to  be  delivered  at  the  rate  of  5,000  pairs  per  month  for  sevem 
months  from  June,  1918,  to  Deoember,  1918,  inclusive,  is  informed  1b 
accordance  with  its  request  that  the  delivery  "is  hereby  chlbiged  !• 
read  '  Not  less  than  6,000  pairs  per  month  and  up  to  10,000  pairs  per 
month,  commencing  during  June,  1918,  delivery  to  be  completed  dur- 
ing December,  1918,  or  sooner,'"  and  that  "all  the  other  terms  and 
conditions  of  the  *  *  *  original  award  are  to  remain  unehangod," 
such  alteration  in  the  terms  of  the  original  award  merely  permitted 
claimant  to  increase  its  deliveries  from  8,000  to  10,000  pairs  of  mitisBs 
in  any  one  of  the  seven  months  from  June,  1918,  to  Deoember,  1918, 
inclusive,  but  did  not  increase  the  total  to  be  delivered  under  the  eom- 
traet  during  the  seven  months. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDING  OF  FACT. 

The  Board  finds  the  following  facts : 

This  is  a  cla^s  A  claim  and  comes  to  this  Board  on  appeal  from 
Claims  Board,  office  of  Director  of  Purchase. 

1.  The  Government  entered  into  a  written  contract  with  the 
claimant,  No.  2311-N,  dated  April  24,  1918,  for  the  delivery  of 
35,000  pairs  of  leather  mittens,  to  be  delivered  at  the  rate  of  5,000 
pairs  per  month  during  the  seven  months  from  June,  1918,  to  De- 
cember, 1918,  inclusive. 

2.  On  May  3,  1918,  Col.  H.  J.  Hirsch,  the  purchasing  officer  who 
signed  the  said  contract,  No.  2311-N,  wrote  the  claimant  as  follows: 

"  From :  The  Purchasing  Officer,  b.  dc  E.  Division. 

"  To :  J.  H.  Decker,  Son  &  Company,  Johnstown,  N.  Y. 

'*  Subject:  Deliveiy  contract  231 1-N. 

"  1.  Eeferring  to  your  award  of  contract  ^2311-N,  dated  April  24^ 
1918,  for  furnishing  and  delivering  approximately  thirty-five  thon- 
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sand  pairs  leather  niittens  at  the  New  York  depot  of  this  corps,  j^ou 
are  informed  that  in  accordance  with  your  request  the  delivery  on 
the  original  award  is  hereby  changed  to  read : 

" '  Not  less  than  five  thousand  pairs  per  month  and  up  to  ten  thou- 
sand pairs  per  month,  commencing  during  June,  1918 ;  delivery  to  be 
completed  during  December,  1918,  or  sooner.' 

"  2.  All  the  otlier  terms  and  conditions  of  the  said  original  award 
are  to  remain  unchanged. 
"  3.  Please  acknowledge  receipt. 

"Colonel  H.  J..  Hirsch, 

"  Q,  M.  Corpg^  Purchasing  Oificer. 
"  By  S.  W.  Shaffer, 

''  Captain,  Q.  M.  /?.  C:' 

3.  On  May,  7,  1918,  Capt.  W.  W.  Wheeler  wrote  the  claimant  as 
follows : 

"  May  7.  1918. 

"  From:  The  Acting  Quartermaster  General. 
^'  To :  J.  H.  Decker  Son  &  Co.,  Johnstown,  N.  Y.  . 
^  Subje<^ :  Contract  #2811-N. 

"1.  Referring  to  yours  of  the  27th  addressed  to  Col.  Hirsch,  is  it 
your  desire  to  increase  the  total  number  of  pairs  provided  for  in  your 
contract  or  to  provide  only  for  minimum  and  maximum  deliveries 
per  month  ? 

"2.  If  you  wish  to  increase  production  called  for,  it  would  be 
necessary,  of  course,  to  either  change  the  total  number  of  pairs  called 
for  in  this  award  or  prepare  an  additional  award  setting  forth  the 
exact  number  of  pairs  you  will  make. 

"3.  The  delivery  clause  in  this  award  is  changed  to  read  as  fol- 
lows : 

^^  ^  Not  less  than  6,000  pairs  per  month  and  up  to  10,000  pairs  per 
month  commencing  during  June,  1918 ;  delivery  to  be  completed  dur- 
ing December,  1918,  or  sooner.' 

"  4.  If  you  feel  that  you  can  take  on  an  additional  quantity,  advise 
this  office  at  once. 

"  Supply  &  Equipment  Division, 

"  STioe^  Leather y  and  Rubher  Branch, 
"  Bv  W.  W.  Wheeler,  Jr., 

*'  Capt.  Q.  M.  C,  V.  S.  R. 

4.  On  May  8,  1918,  the  claimant  sent  the  following  letter: 

"Johnstown,  N.  Y.,  May  S^  1918. 
"  Capt.  W.  W.  Wheeler, 

"  Washington,  Z>.  C. 

"  Dear  Sir  :  We  have  yours  of  the  7th  inst.  regarding  contract 
#231 1-N.  We  asked  you  to  make  our  contract  read:  * 35,000  pairs 
minimum ;  70,000  pairs  maximum.' 

"  We  hoped  to  be  able  to  do  even  better  than  70,000  pairs  providing 
we  do  not  have  any  great  labor  troubles.  The  fact  is  that  we  will 
deliver  most  of  these  goods  later  in  the  year  as  we  have  other  con- 
tracts pending  at  the  present  time.  It  will  also  largely  depend  on 
how  the  tanners  make  delivery. 
Yours  truly, 

"  J.  H.  Decker,  Son  &  Co." 
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5.  Between  June  1,  1918,  and  October  15,  1918,  the  claimant  de- 
livered to  the  OoYemment  51,490  pairs  of  mittens  which  the  Govern- 
ment accepted.  On  or  about  October  15,  1918,  claimant  was  notified 
by  telephone  not  to  ship  more,  as  it  had  already  more  than  filled  the 
amount  ordered  under  the  said  contract. 

6.  On  September  18, 1918,  Col.  Hirsch  wrote  the  claimant  that  the 
said  contract  and  letter  of  May  3,  1918,  limited  the  claimant  to  a 
total  of  35,000  pairs  of  gloves.  The  claimant  explained  in  its  reply 
letter  of  September  20, 1918,  that  it  understood  by  the  contract  that 
it  had  the  option  of  delivering  5,000  pairs  per  month  for  seven 
months,  or  10,000  pair  per  month  for  seven  months. 

7.  On  March  8,  1919,  order  No.  19403  was  given  claimant  for 
16,490  pairs  of  mittens,  to  cover  the  additional  deliveries,  over  and 
above  the  35,000  pairs  for  which  it  contracted. 

8.  The  claimant  asks  reimburaement  for  10,000  pairs  of  mittens 
which  it  states  it  manufactured  but  had  not  delivered  because  of  the 
Government's  request  of  October  15  to  discontinue  deliveries;  for 
the  said  10,000  pairs  claimant  asks  the  sum  of  $10,780. 

DECISION. 

1.  The  letter  to  the  claimant,  dated  May  3,  1918,  from  Col.  H.  J. 
Hirsch,  permits  the  claimant  to  increase  its  deliveries  from  five  to  ten 
thousand  pairs  of  mittens  in  any  one  of  the  seven  months  from  June, 
1918,  to  December,  1918,  inclusive,  but  does  not  increase  the  total  to 
be  delivered  under  contract  No.  2311-^  during  the  seven  months. 
This  is  apparent  from  the  words  "  or  sooner  "  in  the  first  paragraph 
of  the  said  letter  permitting  increased  deliveries,  which  reads: 

"  Not  less  than  5,000  pairs  per  month  and  up  to  10,000  pairs  per 
month  commencing  durmg  June,  1918,  deliveries  to  be  completed 
during  December,  1918,  or  sooner?'^ 

It  is  also  apparent  from  paragraph  2  of  said  letter,  which  states : 

'^  All  the  other  terms  and  conditions  of  the  said  original  award  are 
to  remain  unchanged." 

2.  Capt.  Wheeler,  in  his  letter  of  May  7, 1918,  asks  claimant  if  he 
wishes  to  increase  the  total  number  of  pairs  of  mittens  provided  for 
in  contract  No.  2311-N.    The  claimant  replied  on  May  8, 1918 : 

"  We  ask  you  to  make  our  contract  read :  '  35,000  pairs  minimum, 
70,000  pairs  maximum.' 

"  We  hoped  to  be  able  to  do  even  better  than  70,000  pairs." 

3.  Without  any  change  in  the  contract,  the  claimant  continued  to 
make  deliveries.  On  September  18,  1918,  claimant  was  warned  by 
Col.  Hirsch's  letter  that  its  contract  was  for  a  maximum  of  35,000 
pairs,  and  the  claimant  explains  by  its  letter  of  September  20,  that 
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it  understood  by  the  contract  that  it  had  the  option  of  delivering 
either  five  or  ten  thousand  pairs  per  month  for  the  entire  seven 
months.  No  such  option  was  given  the  claimant.  It  merely  asked 
for  such  an  option  and  continued  to  make  deliveriea  As  there  was 
a  demand  for  the  mittens,  the  Government  accepted  the  increased 
deliveries  until  October  15, 1918,  when  it  instructed  claimant  to  cease 
deliveries. 

4.  In  continuing  to  manufacture  gloves  beycmd  the  amount  de- 
manded by  its  contract,  the  claimant  took  the  risk  of  refusal  of  the 
increase.  The  Government  has  paid  the  claimant  for  the  additional 
16,490  pairs  of  mittens  which  it  delivered,  beyond  the  amount  con- 
tracted for  under  contract  No.  2811-N. 

5.  We  find  no  agreement,  express  or  implied  within  the  provisions 
of  the  Dent  Act  of  March  2,  1919,  was  made  with  the  claimant  for 
the  manufacture  of  the  remaining  ten  thousand  pairs  of  mittens,  for 
which  the  claimant  asks  payments 

Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  Patterson  concurring. 


Case  No.  274. 

In  re  CLAIX  OF  THE  YSBSBAL  CABBOHIG  CO. 

PATXXHT  XH  FVIX,  SFVSCT  OF— PB0TS8T,  FAXLIIBS  OF,  TS  AGCSPTDIG 
FATXBHT,  XFFBCfr. — Claimant  after  negotiations  with  reference  to 
the  sale  of  certain  tanks  agreed  to  sell  the  same  by  weight,  the  Oot- 
emment  to  furnish  claimant  with  a  price  "  from  the  CoatesTiUe  Boiler 
Co."  on  a  "fabricated  tank  of  this  sixe  and  then  we  are  to  divide  the 
cost  by  the  nnmber  of  ponnds  that  this  tank  will  weigh  to  determine 
the  cost  per  pound.''  The  CoatesTiUe  Boiler  Co.  approximated  the 
weight  of  the  tanks  at  36,000  pounds  and  gare  a  price  of  "between 
|1,800  to  |1,900  each,  based  on  Ooyemment  prices  of  materials  or  about 
7  cents  per  pound."  Claimant  deliYcred  the  tanks  to  the  Oovemment 
agent,  the  PenniylTania  Salt  Ce.,  and  sent  a  bill  therefor  to  the  Fenn- 
flylvania  Salt  Co.  for  the  tanks,  net  weight  1S8,BS0  pounds  at  7  oonts 
per  pound  or  |11,006.#0,  which  the  Fennsylvania  Salt  Co.  paid  by 
oheek,  stating  the  same  to  be  in  full  settlement  of  the  account  which 
was  accepted  as  payment  without  protest.  £ater  claimant  filed  a  claim 
for  the  tanks  on  the  alleged  value  of  131  cents.  Vnder  tke  fticts  of 
the  case,  claimant  having  agreed  to  accept  the  price  ilxed  by  the  Coates- 
TlUe  Boiler  Works  and  having  been  paid  thi^t  price  in  full,  which  was 
accepted  without  protest  or  reservation  of  any  kind,*  has  no  claim, 
either  against  the  Fennsylvanla  Salt  Co.  or  the  €k»vemment. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  for  six  steel  tanks  or  driers  weighing  in  the 
aggregate  158,520  pounds,  at  13^  cents  per  pound,  less  a  credit  of 
$11,096.40,  received  from  the  Pennsylvania  Salt  Co.,  to  whom  claim- 
ant delivered  the  tanks  pursuant  to  the  order  of  Capt.  C.  F.  Long, 
C.  W.  S.,  N.  A.,  of  Edgewood  Arsenal,  Md. 

2.  On  August  12,  1918,  Capt.  C.  F.  Long,  C.  W.  S.,  N.  A.,  at 
Edgewood  Arsenal,  wrote  to  A.  Shiffman,  the  managing  agent  of 
claimant  at  Detroit,  Mich.,  stating  that  the  Government  urgently 
needed  six  driers  or  tanks  approximately  40  feet  long  by  6  feet  in 
diameter,  built  of  one-half  inch  steel  plate  which  Capt.  Long  located 
at  the  former  plant  of  the  claimant  at  Sibley,  Mich.,  as  belonging  to 
claimant  and  requested  claimant  to  state  the  price  wanted  for  these 
driers  and  on  what  date  delivery  of  them  could  be  made. 

3.  The  claimant  replied  by  letter  of  August  14, 1918,  that  it  wanted 
$3,000  for  each  of  the  six  driers.  Capt.  Long  wrote  the  claimant  that 
investigation  indicated  that  a  fair  price  for  these  driers  was  $2,000 
each. 
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4.  On  August  28, 1918,  claimant  wrote  Capt.  Long  as  follows: 

"  We  hereby  agree  to  sell  to  the  Pennsylvania  Salt  Company,  agent 
of  the  U.  S.  Government,  6  driers  approximately  42  ft.  x  6  ft.  6  in. 
now  located  at  our  plant  at  Sibley,  Mich.  They  to  load  same  at  their 
own  expense. 

"The  Pennsylvania  Salt  Company  is  to  settle  with  the  Federal 
Carlwnic  Company  upon  the  following  basis : 

"  We  are  to  weigh  these  tanks  stripped  of  installation,  cranes  and 
steel  track  and  the  Government  is  to  furnish  us  with  a  price  from  the 
Coatesyille  Boiler  Co.,  of  Coatesville,  Pa.,  on  a  \"  fabricated  tank  of 
this  size  and  then  we  are  to  divide  the.  cost  by  the  number  of  pounds 
that  this  will  weigh  to  determine  the  cost  per  pound. 

"  The  Pennsylvania  Salt  Company  will  pay  for  these  tanks  at  the 
same  rate  by  weight  as  above  determined." 

5.  On  November  8;  1918,  the  Coatesville  Boiler  Works  wrote  to 
Capt.  Long  as  follows : 

"  In  answer  to  yours  of  the  4th  in  which  you  request  that  we  send 
you  a  price  on  steel  tanks  6'  in  diameter  by  40'  long,  weighing  ap- 
proximately 26,000  pounds. in  order  that  you  may  come  to  an  agree- 
ment with  a  contractor  on  price  for  second-hand  tanks,  would  state 
that  we  assume  the  tank  being  based  on  the  above  weight  of  mate- 
rials to  be  11/16"  thick  for  the  shell  and  3/4"  for  the  heads.  This 
giving  approximately  the  26,000  pounds  for  a  tank  of  the  above  di- 
mensions and  thickness,  of  the  materials,  and  based  on  the  above,  the 
price  for  new  tanks  would  run  somewhere  between  $1,800.00  to 
$1,900.00  each,  based  on  Government  prices  of  materials  of  about  7^ 
per  pound  shipping  point. 

"Trusting  the  above  will  enable  you  to  arrive  at  price  for  the 
second-hand  tanks,  we  remain," 

6.  The  tanks  in  question  had  been  in  use  for  a  number  of  years 
and  had  been  bought  by  claimant  as  part  of  an  entire  plant,  for. 
which  claimant  had  been  looking  for  a  purchaser. 

7.  Claimant  delivered  the  tanks  to  the  Pennsylvania  Salt  Co.  and 
sent  them  a  bill  therefor,  dated  December  17,  1918,  for  six  tanks,  net 
weight  158,520  pounds  at  7  cents  per  pound,  $11,096.40. 

8.  On  December  20,  1918,  the  Pennsylvania  Salt  Co.  sent  claimant 
a  check  for  the  amount  of  its  bill,  stating  the  same  to  be  in  full 
settlement  of  the  account. 

9.  Claimant  accepted  the  said  check  as  payment  for  the  tanks  with- 
out any  protest  whatever. 

CONCLUSION. 

Claimant,  having  agreed  to  accept  the  price  fixed  by  the  Coates- 
ville Boiler  Works,  and  having  been  paid  that  price  in  full  by  the 
Pennsylvania  Salt  Co.,  without  protest  or  reservation  of  any  kind, 
has  no  claim  either  against  the  Pennsylvania  Salt  Co.  or  the  Govern- 
ment. 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  829 

RECOMMENDATION . 

An  order  should  be  made,  rejecting  the  claim  of  the  Federal  Car- 
bonic Co.  of  Detroit,  Mich.,  and  the  relief  prayed  fot  by  claimant,  in 
its  petition  filed  with  the  Secretary  of  War  and  verified  May  3, 1919, 
praying  for  the  payment  of  its  claim  for  $9,907.50,  imder  the  act  of 
Congress,  approved  March  2, 1919,  should  be  denied. 

Col.  Delafield,  Col.  Boggs,  and  Lieut.  Col.  Williams  concurring. 


Case  No.  2046. 

In  re  CLADC  OF  CHARLES  F.  AMES  A  CO. 

1.  ACCEPTANCE,  WHAT  CONSTITUTES— DEUVEKY,  WHAT  CONSTITTITES — 
DELIYEKY,  KEVOCATION  OF  OEDBK  OF,  EFFECT  OF.— A  written 
order  for  a  pnmp  owned  by  claimant  given  the  purchaser  by  claimamt 
directing  his  bailee  to  deliver  the  same  is  a  constrnctive  delivery  thereof. 
And'  where  the  purchaser  notified  claimant's  bailee  of  the  purchase  ef 
the  pnmp  and  requested  additional  time  in  which  to  remove  it,  this 
constituted  an  act  of  ownership  and  indicated  an  intent  to  receive  tlie 
pump.  Nor  does  the  fact  that  subsequent  thereto  claimant  notified  Us 
bailee  not  to  deliver  the  pump,  which  order  was  later  oanceledj  change 
the  rights  of  the  parties  where  it  appears  claimant  was  always  ready 
to  permit  delivery  upon  receiving  payment,  and  that  the  purchaser 
had  failed  to  pay  for  the  pump,  as  agreed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

Tlie  Board  finds  the  following  facts : 

1.  This  claim  comes  to  this  Board  from  the  Board  of  Contra^ 
Review  and  Claims  Board,  Construction  Division  of  the  Army,  witk 
the  request  for  an  opinion  as  to  whether  there  was  a  delivery  mud 
acceptance  of  the  pump  in  question. 

No  claim  was  filed  under  the  Dent  Act  and  the  claim  is  being  con- 
sidered under  the  provisions  of  Supply  Circular  No.  111. 

The  Board  of  Contract  Review  state  that  under  the  contract  of 
the  Butterworth- Judson  Corporation  with  the  Government,  No. 
P7625-878E,  order  No.  88  (Ley)  was  issued  by  the  Butterworth-Jud- 
son  Corporation  as  the  Government's  agent.  Although  it  seems  the 
claim  was  made  by  Charles  F.  Ames  &  Co.,  the  transactions  were 
with  Charles  F.  Ames.  As  the  order  provides  that  payment  shall  be 
made  in  30  days  from  the  date  of  the  order,  it  seems  it  does  not  con- 
flict with  section  6858  of  the  compiled  statutes. 

2.  On  September  6  and  9, 1918,  the  Ordnance  Department,  by  Biit- 
terworth-Judson  Corporation,  contractor,  issued  to  Charles  F.  Ames, 
90  West  Street,  New  York  City,  a  purchase  order,  and  a  supplemental 
purchase  order  No.  88  (Ley),  confirming  an  order  made  by  Mr.  Har- 
nett, its  chief  engineer,  as  authorized  by  Maj.  H.  D.Rawson's  letter 
of  September  8, 1918,  No.  412.86,  Bnmswick  148-1,  for  a  secondhand 
pump  therein  described  at  the  price  of  $22,500  f .  o.  b.  its  foundations, 
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Jackson ville,  Fla.,  net  cash  30  days  after  date  of  the  order  of  Septem- 
ber 9,  1918,  the  Butterworth-Judson  Corporation  to  dismantle,  re- 
move, and  ship  said  pump  from  its  foundations. 

3.  On  September  10, 1918,  Charles  F.  Ames  wrote  the  Butterworth- 
JudsoH  Corporation  as  follows: 

"  Beg  to  acknowledge  receipt  of  your  purchase  order  No.  88,  also 
change  of  order,  and  return  herewith  acceptances  covering  the  above 
orders." 

With  the  above  letter  he  inclosed  a  letter  to  John  S.  Bond,  chair- 
aisn  of  the  water  department,  Jacksonville,  Fla.,  authorizing  him  to 
pvrmit  the  Butterworth-Judson  Corporation  to  remove  the  said 
iMmip. 

4.  On  September  13, 1918,  the  city  of  Jacksonville,  acting  through 
tba  city  commission,  by  John  S.  Bond,  chairman,  and  J.  Evarts  Mer- 
rill, seci'etary,  executed  a  bill  of  sale  in  duplicate  of  said  pump  in 
favor  of  Charles  F.  Ames,  sealed  with  the  seal  of  the  said  city  com- 
mission, and  stating  the  consideration  to  be  $6,000. 

5.  George  A.  Macintosh,  vice  president  >of  the  Butterworth-Jud- 
son Corporation,  testified  as  follows : 

'^  I  communicated  with  Mr.  Ames  and  advised  him  that  in  accord- 
ance with  the  advice  of  our  counsel  that  we  should  have  from  him  his 
original  bill  of  sale  and  a  bill  of  sale  from  him  which  we  could  record 
in  the  local  public  oiBce  to  establish  our  title  and  to  separate  the  land 
from  the  realty  that  it  was  connected  with.  Mr.  Ames  refused  to  let 
me  see  the  original  bill  of  sale,  but  did  send  me  this — a  copy  of  a  paper 
which  he  said  was  a  copv  of  the  bill  of  sale.  It  bore  no  date  and 
showed  a  consideration  of  $1,000.00  and  other  valuable  consideration. 
Mj  assistant,  Mr.  G  rover,  discussed  the  matter  over  the  telephone 
with  Mr.  Ames  with  respect  to  the  necessary  data,  and  Mr.. Ames 
stated  to  him  that  it  was  not  an  exact  copy ;  that  the  conpderation 
was  not  the  actual  consideration ;  and  that  he  refused  to  divulge  the 
acual  consideration." 

6.  On  October  8,  1918,  Charles  F.  Ames  sent  the  Butterworth- 
Judson  Corporation  a  bill  of  sale  in  blank,  dated  October  5,  1918, 
from  Charles  F.  Ames  to  the  Butterworth-Judson  Corporation,  stat- 
ing he  would  execute  it  and  deliver  it  upon  receiving  payment  of  the 
purchase  price  of  $22,500. 

7.  On  October  11,  1918,  J.  Evarts  Men*ill,  secretary  of  the  city 
c<Mnmission,  Jacksonville,  Fla.,  telegraphed  the  Butterworth-Judson 
Corporation  that  the  city  of  Jacksonville,  Fla.,  had  duly  executed  a 
bill  of  sale  to  Charles  F.  Ames  of  all  interest  in  said  pump,  and 
mailed  also  an  attested  copy  of  the  said  telegram  bearing  the  seal 
of  the  commission. 

8.  On  October  12,  1918,  George  A.  Macintosh,  vice  president  of 
the  Butterworth-Judson  Corporation,  telegraphed  J.  S.  Bond,  chair- 
man of  the  water  department,  Jacksonville,  Fla.,  stating  that  the 
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corporation  had  purchased  the  said  pump  from  Charles  F.  Ames^ 
and  requesting  eight  additional  weeks'  time  in  which  to  remove  the 
pump.    This  extension  of  time  was  granted  by  letter. 

9.  On  October  21,  1918.  the  Butterworth-Judson  Corporation 
wrote  Maj.  Blanchard  that  it  had  arranged  to  purchase  the  said 
pump  subject  to  approval,  but  suggested  that  an  inquiry  be  made  at 
Jacksonville,  Fla.,  as  to  the  siun  paid  by  Charles  F.  Ames  for  said 
pump.  It  appears  that  TJ.  L.  Cox  was  sent  to  Jacksonville,  Fla.,  on 
October  9,  1918,  by  the  Butterworth-Judson  Corporation  to  make 
inquiries.  The  officials  of  the  city  commission,  Jacksonville,  Fla., 
refused  to  show  to  Mr.  Cox  the  original  bill  of  sale  of  said  pump, 
and  refused  to  give  information  regarding  the  price  paid  for  said 
pump  by  Charles  F.  Ames.  It  appears  in  the  testimony  and  in  the 
correspondence  that  Charles  F.  Ames  had  instructed  the  city  officials 
not  to  give  information  regarding  the  price  paid. 

10.  Later  in  October,  1918,  an  Army  intelligence  officer  made 
demand  of  said  officials  and  obtained  a  copy  of  the  said  bill  of  sale 
to  Charles  F.  Ames,  which  shows  the  consideration  paid  for  said 
pump  by  him  was  $6,000. 

11.  On  November  13,  1918,  Charles  F.  Ames  and  George  A.  Mac- 
intosh, vice  president  of  the  Butterworth-Judson  Corporation,  held 
a  conference  relating  to  canceling  order  No.  88  without  payment. 
On  November  14  Charles  F.  Ames  wrote  George  A.  Macintosh  that 
he  would  cancel  order  No.  88  if  he  were  paid  $3,432.60  to  cover  his 
expenses  and  losses. 

12.  On  November  18,  1918,  the  Butterw^orth-Judson  Corporation 
wrote  Maj.  H.  D.  Rawson  in  charge  of  the  construction  division,  sug- 
gesting that  he  procure  a  cancellation  of  order  No.  88  from  Charles 
F.  Ames^  and  stating  that  the  demands  made  by  him  for  expenses 
were  unreasonable. 

13.  On  December  16,  1918,  Charles  F.  Ames  wrote  the  Butter- 
worth-Judson Corporation  withdrawing  liis  offer  to  cancel  order  No. 
88,  and  on  December  17, 1918,  he  telegraphed  J.  E.  Merrill,  secretary 
city  commission,  Jacksonville,  Fla.,  countermanding  his  order  to  de- 
liver the  pump  to  the  Butterworth-Judson  Corporation,  which  tele- 
gram was  acknowledged  by  the  said  official  by  telegram  on  December 
19,  stating  that  the  said  countermanding  order  would  be  submitted 
for  official  record. 

14.  On  January  14,  1919,  Maj.  Blanchard  wrote  Charles  F.  Ames 
that  as  he  had  instructed  the  officials  of  Jacksonville,  Fla.,  not  to 
deliver  the  pump,  his  requests  for  payment  were  out  of  order. 

15.  On  January  17,  1919,  Charles  F.  Ames  wrote  the  officials 
of  Jacksonville,  Fla.,  to  disregard  his  cancellation  of  December 
17, 1918. 
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16.  It  appears  that  the  city  of  Jacksonville,  Fla.,  advertised  the- 
said  pump  for  sale  in  August,  1918,  and  it  was  sold  to  Charles  F. 
Ames,  the  highest  bidder,  for  $6,000  (see  telegram  of  J.  S.  Bond,. 
Aug.  7, 1918;  see  also  Charles  F.  Ames's  testimony). 

17.  Maj.  Blanchard  testified: 

"  I  frankly  told  Mr.  Wright  that  there  had  been  so  many  irregular 
incidents  in  connection  with  this  sale,  that  while  I  did  not  dispute 
the  fact  that  $22,500.00  was  not  an  excessive  price  for  that  pump  based 
on  the  price  of  new  equipment  at  that  time,  that  I  did  wonder  just 
what  oUier  things  might  be  in  the  deal  of  which  we  had  no  knowl- 
edge, and  *  *  *  that  the  profit  of  $16,500.00  on  an  investment 
of  $6,000  seemed  to  be  rather  excessive.'* 

18.  The  testimony  of  Maj.  Blanchard  shows  that  the  Butterworth- 
Judson  Corporation  in  their  search  for  a  pump  received  two  offers, 
one  from  Charles  F.  Ames  at  $22^500,  and  another  offer  of  a  pimip 
at  $30,000  of  less  capacity.  It  appears  that  the  latter  offer  came 
from  the  person  occupying  the  desk  next  to  Charles  F.  Ames  at  90 
West  Street,  New  York  City,  in  the  employ  of  the  Epping-Carpenter 
Co. 

DECISION. 

■ 

1.  The  issuance  and  delivery  of  order  No.  88,  and  its  written 
acceptance  by  Charles  F.  Ames,  together  with  his  written  offer  to 
deliver  a  valid  bill  of  sale,  concurrent  with  payment,  and  his  written 
authority  permitting  the  removal  of  the  pump,  constitute  an  agree- 
ment. 

2.  The  written  order  for  delivery  of  the  pump  given  the  purchaser 
by  Charles  F.  Ames,  directed  to  the  officials  of  the  city  conunission  at 
Jacksonville,  Fla.,  it  seems  was  a  constructive  delivery  (see  Cyc,  pp. 
199,  189,  and  313)  to  be  supplemented  by  a  delivery  of  a  bill  of  sale 
concurrent  with  payment. 

3.  It  seems  the  facts  show  an  acceptance  of  the  pump  by  the  But- 
terworth-Judson  Corporation. 

"  An  acceptance  may  be  indicated  by  the  exercise  of  acts  of  owner- 
ship— as  by  requesting  the  owner  to  retain  possession  for  the  buyer." 
(35  Cyc,  258.) 

The  telegram  of  the  Butterworth-Judson  Corporation  to  the  Jack- 
sonville officials  dated  October  12,  1918,  stating  it  had  purchased 
the  pump,  and  requesting  8  weeks  additional  time  in  which  to  remove 
it,  was  it  seems  such  an  act  of  ownership  and  indicated  an  intent  to 
receive  the  pump. 

The.  Butterworth-Judson  Corporation  received  assurances  from 
the  city  officials  on  October  11,  1918,  that  the  officials  of  the  city  of 
Jacksonville  had  executed  a  bill  of  sale  to  Charles  F.  Ames  for  said 
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pump  and  the  Butterworth- Judson  Corporation  later  obtained  a  copy 
of  the  original  bill  of  sale  to  Charles  F.  Amea 

Charles  F.  Ames  informed  the  Butterworth-Judson  Corporation, 
he  was  ready  to  execute  a  bill  of  sale,  concurrent  witii  payment.  It 
seems  there  was  nothing  further  for  Charles  F.  Ames  to  do. 

4.  The  telegram  of  Charles  F.  Ames  to  the  Jacksonville  officials, 
dated  December  17, 1918,  to  cancel  his  order  to  deliver  the  pump  to 
the  purchaser,  it  seems,  does  not  change  the  situation.  It  seems  he 
was  always  ready  to  permit  ddivery  upon  receiving  payment,  as 
shown  by  his  letter  to  the  Jacksonville  officials  of  January  17, 1919, 
recalling  his  cancellation  of  December  17,  1919.  As  the  Butter- 
worth-Judson Corporation  had  failed  to  pay  for  the  pump  as  agreed, 
he  apparently  desired  to  prevent  delivery  until  payment  then  due 
him  was  made. 

5.  It  seems  the  facts  show  a  delivery  and  acceptance  of  the  pump. 

IHJSPOSinON. 


A  copy  of  this  opinion  is  transmitted  to  the  Board  of  Contract 
Review  and  Claims  Board,  Construction  Division  of  the  Army,  as 
requested. 

Col.  Delafield,  Lieut.  Col.  Williams,  and  Lieut.  Col.  McKeeby 
concurring. 


Case  no»  1798. 

In  re  KATTXX  07  THE  HOPS  WEBBOTG  CO. 

1.  CONTRACT,  TERICS  OF  WHEN  NOT  IXFLIEB— INTEREST,  WHEN  NOT 
ALLOWED. — ^In  the  absence  of  an  express  agrreement  in  a  contract  pro- 
viding for  payment  within  SO  days  for  goods  deliTcred,  no  obligation 
on  the  part  of  the  OoYemment  to  pay  interest  may  be  implied. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

This  is  an  appeal  by  the  claimant  from  the  decision  of  the  Classifi- 
cation Board,  Settlements  Division,  OfB^je  of  Director  of  Finance. 

FINDINGS  OF  PACTS. 

It  appears  that  the  claimant  entered  into  a  duly  executed  contract 
with  the  United  States,  being  contract  No.  1050,  ordnance  stores, 
ammunition,  for  the  delivery  of  webb  belts.  The  contract  is  not 
attached  to  the  papers  but  it  is  admitted  by  the  claimant  that  the 
contract  does  not  provide  that  the  United  States  should  pay  for  the 
articles  delivered  within  80  days.  The  claimant  insists,  however, 
that  it  was  an  implied  condition  of  the  contract  that  payment  should 
be  made  within  30  days,  and  accordingly  asks  payment  of  interest  in 
the  sum  of  $2,122.58,  which  is  interest  from  the  termination  of  80 
days  from  the  date  of  delivery  to  the  date  of  payment. 

DECISION. 

In  the  absence  of  an  express  agreement  in  the  contract  agreeing  to 

pay  within  80  days  for  goods  delivered,  no  such  obligation  on  the 

part  of  the  United  States  may  be  implied. 

Comptroller's  Decisions,  Vol.  Ill,  p.  811. 
Comptroller's  Decisions,  Vol.  Ill,  p.  644. 
Comptroller's  Decisions,  Vol.  IV,  sec.  22. 
Comptroller's  Decisions,  Vol.  VI,  p.  725. 
74  Federal  Reporter,  p.  483. 
Comptroller's  I)ecisions,  Vol.  VIII,  p.  498. 
Bayard  vs,  U.  S.,  127  U.  S.,  251. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  relief  sought. 
Col.  Delafield,  Mr.  Pollard,  and  Mr.  Eaton  concurring. 
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Cue  Ho.  1214. 

In  re  KATTBE  OF  UNOOUT  TWIST  PEILL  CO. 

1.  AOT  OF  KAXCH  %,  1919,  HSOSBfiITT  OF  AGEBXXXNT,  EXPEX88  OX  IX- 
FUXD,  A8  BASIS  OF  CUUJC  ITHDEX.— Where  there  is  bo  agreomeBt, 
ezpreii  or  implied,  there  ii  BothiBg  which  the  Secretary  of  War  ii 
authoriaed  to  settle  for  aader  the  act  of  Xarch  8,  1919« 

8.  ANTICIPATION  OF  CONTXACT,  XBimTniSEXENT  FOX  EXPENDITirXBS 
KADX  IN— XXPXNDITTrXBS  XADX  IN  ANTICIPATION  OF  CONTXACT, 
XEUBITXSXXBNT  FOX. — A  claimant  is  not  entitled  to  reimbnrsemeBt 
for  expenditnres  made  or  oblifiTfttions  incurred  in  anticipation  of  future 
contracts. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FIKDINGB  OF  FACT. 

Tlie  Board  finds  the  following  to  be  the  facts : 

1.  The  claimant  states  that  during  the  war  the  demand  for  twist 
drills  was  very  great;  that  it  was  working  its  factories  to  their 
utmost  capacity  to  produce  such  drills ;  that  it  felt  it  to  be  a  part  of 
its  duty  as  well  as  its  opportunity  to  increase  its  facilities  for  the 
manufacture  of  such  drills  and  to  that  end  it  ordered  on  October  7, 
1918,  from  Robert  T.  Pollock  Co.  25  special  vertical  double-cutter 
milling  machines ;  that  the  machines  are  used  only  in  the  manufacture 
of  twist  drills ;  that  15  of  the  machines  have  been  delivered  to  it  and 
the  remaining  10  are  being  held  by  the  Pollock  Co.  under  an  under- 
standing that  the  claimant  will  take  them  as  soon  as  business  war- 
rants. 

2.  The  petitioner  seeks  $27,500  which  it  states  to  be  the  gross  cost 
of  the  machines,  less  a  salvage  value  of  $10,000,  making  a  net  ulaiin 
of  $17,500. 

3.  Robert  T.  Pollock  Co.  has  written  a  letter  to  this  Board  refer- 
ring to  the  10  machines  above  referred  to,  which  are  still  on  its  hands, 
and  wishes  its  letter  to  ^^  be  made  a  matter  of  record  as  a  claim  on 
our  part." 

4.  The  petitioner  states : 

«  ♦  ♦  ♦  These  machines  were  ordered  because  of  the  fact  that 
from  all  we  could  learn  the  war  was  expected  to  continue,  and  that 
we  were  going  to  be  asked  to  continue  to  furnish  an  increased  quan- 
tity of  tools.    We  were,  therefore,  doing  our  utmost  to  place  our 
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company  in  position  to  take  care  of  the  demands  that  were  being 
made  on  us  at  that  time,  and  the  demands  that  would  be  made  on  us 
by  our  Government  and  our  customers. 

u  ♦  ♦  ♦  ^jjjg  machinery  was  not  purchased  directly  on  the  au- 
thority of  a  representative  of  the  Government.  However,  Govern- 
ment representatives  at  various  times  intimated  the  great  need  of  the 
Government  for  the  product  which  we  were  making,  and  on  various 
occasions,  representatives  of  different  twist  drill  manufacturers  were 
called  to  Washington  when  the  urgency  of  certain  needs  of  the  Gov- 
ernment demanded  extreme  action  in  order  to  supply  them  promptly 
with  tools  needed.  Such  action,  and  the  demands  made  upon  us  by 
our  customers  throughout  the  country  led  us  to  feel  that  we  would 
be  helping  in  the  prosecution  of  the  war  by  increasing  our  facilities. 
*  *  *  *  *  *  * 

"  We  make  no  claim  that  our  f acililties  were  increased  on  direct 
authority  of  Government  representatives.  We  do,  however,  present 
the  statement  that  they  were  increased  on  what  seemed  to  us  to  be  the 
needs  of  the  Government,  for  our  observations  showed  us  that  arti- 
cles of  our  manufacture  were  in  extreme  demand,  and  we  feel  that  in 
view  of  this  increase  the  claim  as  stated  in  our  letter  of  June  20  is 
a  just  one." 

DECISION. 

It  does  not  appear,  nor  in  fact  is  it  claimed,  that  there  was  any 
agreement,  expressed  or  implied,  made  either  by  the  petitioner  or 
by  Eobert  T.  Pollock  Co.  witti  anyone  representing  the  Govern- 
ment regarding  the  purchase  of  these  machines.  Nor  is  it  claimed 
that  the  machines  were  purchased  to  perform  a  contract  with  the 
Government  existing  at  the  time  of  the  purchase.  There  being  no 
agreement  there  is  nothing  which  the  Secretary  of  War  is  au- 
thorized to  settle  for  under  the  act  of  March  2,  1919,  and  the  claim 
is  therefore  dismissed. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  McCandless  concurring. 


Case  No.  68. 

In  re  MATTS&  OF  THE  PACIFIC  COMirTSgARY  CO. 

1.  ACT  OF  KARCH  2,  1919,  HECESSARY  ELSXEHT8  07  CLAHtS  UHDSK. — 

xrnder  the  act  of  Xaroh  2,  1919,  the  Board  is  hot  authorised  to  make  am 
award  where  the  evidence,  does  not  establish  an  agreement,  express  or 
implied,  by  any  officer  or  agent  acting  nnder  the  authority  of  the  Sec- 
retary of  War  or  that  of  the  President  with  claimant  within  the  mean- 
ing of  the  act. 

2.  ARICY  REdtTLATIONS,  HOTICE  OF. — The  Army  Regulations  are  a  part  of 

the  public  law  and  one  contracting  with  the  War  Department  is  charge* 
able  with  notice  of  the  Army  Regrulfttions  under  the  elementary  prin- 
ciple that  everyone  is  presumed  to  know  the  law. 

3.  ACT  OF  KARCH  2,  1919,  COHTRACTS  ITHDEBr— COITTRACT,  WHAT   COH- 

STrrUTSS— DCPLIE])  AOREEXEITTS,  WHAT  COlirSTITTTTSS.— Where 
claimant  agreed  to  furnish  food  for  the  officers  at  a  training  camp, 
which  officers,  it  was  understood,  were  personally  responsible  for  their 
meals,  and  no  promise  was  made  by  anyone  on  behalf  of  the  Ooven- 
ment  that  it  would  be  responsible  for  loss  sustained  by  any  officer's 
failure  to  pay  his  bills,  no  agreement,  express  or  implied,  is  established 
which  entitled  claimant  to  relief  under  the  act  of  Xarch  2,  1919. 

4.  AGENT,  WHEN  NOT  ATJTHORIZEI)— ARICT  REGVIATIONS,  8UBSISTEHCS 

OF  OFFICERS— AUTHORITY,  WHEN  NOT  CONFERRED— OFFICERS, 
SUBSISTENCE  OF. — The  Army  Regulations  make  no  provision  for  the 
subsistence  of  officers,  and  no  authority  exists  on  the  part  of  an  officer 
to  bind  the  Government  to  compensate  one  who  furnishes  subsisteaoe 
to  officers  of  the  Army. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

!•  In  June,  1917,  Hurley -Mason  Co.  had  a  contract  with  the  Gov- 
emment  for  the  construction  of  Camp  Lewis,  American  Lakes, 
Wash.  The  said  Hurley-Mason  Co.  entered  into  a  contract  with  the 
claimant  to  furnish  meals  for  the  civilian  laborers  employed  in  the 
construction  work. 

2.  On  or  about  August  28,  1917,  the  commanding  officer  at  Camp 
Lewis  was  notified  that  1,500  officers  had  been  ordered  to  Camp 
Lewis,  and  would  probably  arrive  within  48  hours.  There  were  no 
facilities  at  Camp  Lewis,  or  in  the  vicinity  for  the  subsistence  of 
these  officers,  or  any  considerable  proportion  of  them,  the  nearest 
point  at  which  they  could  have  obtained  subsistence  being  at  Tacoma, 
some  17  miles  distant.  These  officers  had  recently  completed  & 
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course  of  instruction  at  an  officers'  training  camp,  and  had  been 
ordered  to  Camp  Lewis  to  receive  further  instruction  in  order  to 
qualify  them  for  the  training  of  the  recruits  under  the  selective-serv- 
ice law,  who  were  expected  within  a  few  weeks,  and  it  was  of 
the  utmost  importance  that  such  training  proceed  uninterruptedly. 
Accordingly,  Capt.  C.  E.  Hathaway,  in  charge  of  the  school  of  cooks 
and  bakers  at  Camp  Lewis,  after  consultation  with  Capt.  David  L* 
Stone,  constructing  quartermaster,  and  the  camp  commander,  informed 
Frank  W.  Sullivan,  the  claimant's  president,  of  the  situation,  and 
solicited  his  assistance.  As  a  result,  Mr.  Sullivan  agreed  to  mess 
these  incoming  officers  at  $1  per  day  per  man,  and  did  so  furnish 
meals  for  them. 

3.  The  supplies  for  meals  so  furnished  to  said  officers  were  furnished 
from  the  Government's  warehouse,  and  at  first  were  paid  for  by 
Hurley-Mason  Co.  After  operating  two  or  three  months  the  supplies 
were  billed  to  claimant  and  claimant  paid  Hurley-Mason  Co.  for 
them,  and  also  supplied  and  paid  the  cooks  and  waiters.  The  build- 
ings used  for  messing  the  officers  were  supplied  by  the  Government. 

4.  At  first  and  until  a  period  shortly  before  the  discontinuance  by 
the  claimant  of  its  service  to  officers  no  meal  tickets  were  issued,  but 
the  officers  were  requested  to  mail  their  checks  between  the  1st  and 
5th  of  each  month  to  claimant  for  meals  they  had  taken  during  the 
preceding  month.  Later  the  system  was  adopted  of  sending  a  bill 
to  each  officer  about  the  first  of  the  month,  charging  him  with  a  full 
month's  board  for  the  preceding  month,  and  authorizing  him  to  de- 
duct according  to  his  own  reckoning  for  any  meals  he  did  not  receive 
during  such  month. 

5.  For  various  reasons  a  number  of  officers  who  received  meals  at 
claimant's  mess  left  Camp  Lewis  without  paying  for  them  in  full. 
Many  of  these  were  ordered  away  on  short  notice,  of  whom  some 
were  afterwards  killed  in  action,  some  were  court-martialed  and  dis- 
missed from  the  service,  and  there  remained,  at  the  date  of  filing  of 
the  claim  herein,  the  sum  of  $10,753.41  unpaid  of  these  officers'  ac- 
counts. The  claim  also  includes  items  for  expenses  claimed  to  have 
been  incurred  by  claimant  by  reason  of  expenses  in  connection  with 
the  officers'  mess,  as  well  as  a  balance  of  overhead  charged  by  Hurley- 
Mason  Co.  to  claimant  for  which  Hurley-Mason  Co.  on  May  19, 1919, 
recovered  a  judgment  against  claimant  in  the  superior  court  of  King 
County,  Wash.  This  judgment  was  not  appealed  from  and  remains 
in  full  force  and  effect. 

6.  On  May  7, 1918,  E.  G.  Lindberg  was  appointed  trustee  of  claim- 
ant for  the  benefit  of  creditors.  By  the  judgment  in  the  suit  men- 
tioned in  the  foregoing  finding,  claimant  was  adjudged  an  insolvent 
corporation,  .and  the  appointment  of  a  receiver  was  authorized.  No 
officer  having  authority  to  make  a  contract  on  behalf  of  the  Govern- 
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ment  made  any  promise  or  agn*ement  with  the  claimant  that  the 
Oovernment  would  reimburse  it  for  any  loss  it  might  sustain  by 
providing  subsistence  for  officers. 

DECISION. 

1.  The  record  in  this  case  indicates  A  considerable  hardship  to 
the  claimant.  The  authorities  at  Camp  Lewis  were  suddenly  con- 
fronted with  an  emergency  which  they  had  no  means  of -meeting, 
owing  to  a  sudden  influx  of  a  large  number  of  officers^  when  the 
construction  and  development  of  the  camp  had  not  progressed  to  a 
point  where  it  was  possible  for  these  officers  to  organize  their  own 
messes,  and  the  neighborhood  contained  no  places  where  they  might 
temporarily  obtain  their  meals.  Unless  means  for  subsisting  them 
could  be  improvised  immediately,  their  training  would  have  been 
seriously  interfered  with^  with  the  result  that  the  organization  and 
development  of  that  division  of  the  National  Army  which  was 
trained  at  Camp  Lewis  would  have  been  seriously  delayed.  The  tes- 
timony of  all  the  officers  who  were  witnesses  is  to  the  effect  that 
Mr.  Sullivan,  on  behalf  of  his  company,  the  claimant,  solved  the 
problem  by  shouldering  cheerfully  the  burden  of  subsisting  these 
officei-s,  and  to  the  fact  that  he  was  at  all  times  most  obliging  and 
helpful.  It  would  seem  that  claimant  has  rendered  a  patriotic  and 
valuable  service,  for  which  its  only  reward  has  been  insolvency. 

2.  It  is  thought,  however,  that  the  law  does  not  justify  this  Board 
in  disposing  of  this  claim  in  accordance  with  its  undoubted  sym- 
pathies. The  evidence  does  not  establish  an  agreement,  express  or 
implied,  by  any  officer  or  agent  acting  under  the  authority  of  the 
Secretary  of  War,  or  that  of  the  President  within  the  meaning  of 
the  Dent  Act.  It  seems  clear  from  Mr.  Sullivan's  testimony  that  it 
was  explained  to  him  that  the  officers  whom  he  was  to  feed  would 
themselves  be  responsible  for  their  meals,  and  that  no  promise  was 
made  by  anybody  on  behalf  of  the  Government  that  the  latter  would 
be  responsible  for  loss  sustained  by  any  officer's  failure  to  pay  his 
bills. 

3.  It  is  further  thought  that  none  of  the  officers  with  whom 
Mr.  Sullivan  conferred  or  negotiated  had  any  power  or  authority 
to  make  any  such  agreement,  and  that  claimant  is  chargeable  with 
notice  of  that  fact.  The  Army  Regulations  make  no  provision  for 
the  subsistence  of  officers.  This  condition  has  existed  for  so  long 
and  is  so  widely  known  that  it  is  inconceivable  that  one  whose  busi- 
ness is  catering  at  an  Army  post  should  be  ignorant  of  it. 

4.  Fuithermore,  it  is  thought  that  a  person  contracting  with  the 
War  Department  is  chargeable  with  notice  of  the  Army  Begulations 
under  the  elementary  principle  that  everyone  is  presufned  to  know 
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the  law.  The  Anny  Regulations  are  adopted  and  proclaimed  by  the 
President  by  virtue  of  his  constitutional  authority  as  Commander 
in  Chief  of  the  military  forces  of  the  United  States,  and  as  such  are 
part  of  the  public  law. 

"  The  Secretary  of  War  is  the  regular  constitutional  organ  of  the 
President  for  the  administration  of  flie  Military  Establishment  of  the 
Nation,  and  rules  and  orders  publicly  promulgated  through  him  must 
be  received  as  the  acts  of  the  Executive  and  as  such  be  binding  upon 
all  within  the  sphere  of  his  legal  and  constitutional  authority.'' 

TJ,  S.  V.  Eliason^  16  Pet.  291,  302. 

"  The  Army  Regulations  derive  their  force  from  the  power  of  the 
President  as  Commander  in  Chief  and  are  binding  upon  all  within 
the  sphere  of  his  legal  and  constitutional  authority."  (Citing  U.  8. 
V.  Eliason,  supra.) 

Kurtz  V.  Moffit,  115  IT.  S.  487,  503. 

5.  It  follows,  therefore,  that  claimant  has  failed  to  establish  a  basis 
for  relief  and  that  its  claim  must  be  dismissed.  * 
Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  McCandless  concurring. 


Case  No.  518. 

In  re  MATTEB  OF  THE  XUENZ  BADIATOB  CO. 

1.  AMEHDXEHT  DI8TIN0UISHED  EBOX  ADDITION  TO  CONTBACT— IM- 
PLIED A6BEEMENTS,  WHAT  COnSTITirrES— WOBDS  AND  PHBASS8, 
'' AXEHDXEHT "  AND  ''ADDITION"  DISTINOITISHED.— XTnder  a  con- 
traot  providing  that  claimant  should  famish  airplane  radiators  and  at- 
tachments described  in  the  order  "  together  with  all  authorized  amend- 
ments thereto,"  the  changing  of  the  specifications  or  bine  print  attached 
to  the  contract  so  as  to  reqnire  the  addition  of  shatter  brackets  to  the 
radiators  is  not  an  amendment  merely,  but  is  an  addition  to  the  radia- 
tors whioh  the  claimant  had  agreed  to  furnish,  which  created  an  infor- 
mal agreement  which  required  claimant  to  manufacture  and  install 
shutter  brackets  on  the  radiators  described  in  the  contract  and  obli- 
gated the  GoYernment  to  pay  claimant  the  fair  value  of  the  shutter 
brackets  so  manufactured  and  Installed. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  The  claimant  and  the  United  States  entered  into  a  written  con- 
tract, duly  executed  in  the  manner  provided  by  law.  This  contract 
is  dated  September  11,  1918,  and  is  numbered  4653  in  the  files  of  the 
Bureau  of  Aircraft  Production.  It  is  signed  in  behalf  of  the  United 
States  by  O.  E.  Ewing,  captain,  A.  S.  A.  P. 

Article  I  of  this  contract  provides  as  follows : 

"Akticlb  I.  That  the  said  contractor  shall  furnish  to  the  Govern- 
ment the  material  described  in  order  No.  720473,  copy  herewith^ 
which,  together  with  all  authorized  amendments  thereto,  is  hereby 
made  a  part  of  this  contract." 

Order  No.  720473  contains  the  following: 

"  Item  1.  800  spares  radiators  and  attachments  for  DH-4  planes^ 
at  $120.00  each,  $96,000.00." 

2.  There  is  a  blue  print  attached  to  the  original  contract  No.  4653<, 
which  came  from  the  office  of  Lieut.  Col.  N.  J.  Hall,  Dayton,  Ohio,  of 
the  production  engineering  department,  Signal  Corps,  United  States 
Army.  This  blue  print  shows  that  changes  were  made  in  the  orig- 
inal drawing,  and  that  these  changes  called  for  the  addition  of 
shutter  brackets  on  the  radiators.  It  does  not  clearly  appear  just 
when  the  changes  were  made  in  the  drawings,  but  the  claimant  did 
not  receive  notice  of  the  changes  until  some  time  after  the  original 
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contract  No.  4653  of  September  11, 1918,  was  executed.  The  original 
contract  No.  4653,  dated  September  11,  1918,  provided  that  the  con- 
tractor should  furnish  the  material  described  in  order  No.  720473, 
**  together  with  all  authorized  amendments  thereto."  The  addition 
of  shutter  brackets  to  the  radiators  was  not  an  amendment  merely, 
but  it  was  an  addition  to  the  radiators  which  the  claimant  had  agreed 
to  furnish.  The  drawings  which  the  claimant  received  show  clearly 
that  the  claimant  was  required  to  manufacture  and  install  shutter 
brackets  on  the  radiators,  and  accordingly  it  proceeded  with  the  work 
and  manufactured  and  installed  600  shutter  brackets  on  the  radiators. 
W.  H.  Bitter,  chief  of  the  plane  production  department,  radiator 
section  of  the  Bureau  of  Aircraft  Production,  was  the  officer  in 
charge  of  the  manufacture  of  these  radiators. 

CONCLUSION. 

1.  An  informal  agreement  was  entered  into  on  or  about  the  11th 
day  of  September,  1918,  between  the  claimant  and  the  Government,, 
who  acted  through  W.  H.  Bitter,  Chief  of  the  Plane  Production  De- 
partment, Badiator  Section,  of  the  Bureau  of  Aircraft  Production,^ 
and  by  the  terms  of  it  the  claimant  was  under  obligations  to  manu- 
facture and  install  shutter  brackets  on  the  radiators  described  in 
contract  No.  4653,  in  the  files  of  the  Bureau  of  Aircraft  Production,, 
and  the  Government  was  under  obligations  to  pay  the  claimant  the 
fair  value  of  the  shutter  brackets  so  manufactured  and  installed  by 
it.  In  pursuance  of  this  agreement,  the  claimant  manufactured 
and  installed  600  shutter  brackets. 

RECOMMENDATION. 

The  claimant  should  be  paid  the  fair  value  of  the  600  shutter 
brackets  manufactured  and  installed  by  it. 

DISPOSITION. 

1.  A  statement  of  the  nature,  terms,  and  conditions  of  the  agree- 
ment found  herein  to  have  been  made  between  the  Government  and 
the  claimant  and  a  statement  of  the  recommendation  of  this  Board,, 
together  with  certificate  "  C,"  should  be  transferred  to  the  Claims 
Board,  Air  Service,  for  further  procedure  in  the  manner  prescribed 
in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Stor- 
age and  TrafBc  Division,  General  Staff,  issued  March  26, 1919. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Wise  concurring. 


Case  No.  15(MJ-460. 

Jn  re  CUUJC  07  THE  HATIOHAL  OAKBOK  CO. 

CONTRACTS,  WHAT  CONSTinrTSS^EXPEEIXSHTS,  ESXXBIF&SXMXVT 
70&  COST  OF— VB&BAL  AO&SSXSKTS.— Where  there  was  a  Textal 
agreemeat.  between  the  olalmant  and  the  OeTer&meBt  that  the  elaiaamt 
should  do  eertain  researeh  work  aad  eonduet  experiments  aimed  at  pro- 
daeing  the  best  possible  absorptiye  material  for  ase  in  gas  masks,  the 
expense  of  which  experimental  work  it  was  apreed  should  be  paid  for 
by  the  OoYemment,  and  suoh  experiments  are  highly  sueoessful,  result- 
ing in  the  adoption  of  the  produot  for  Ck>Yemment  use,  and  the  claimant 
deliYcrs  such  experimental  absorptiye  material  to  the  €K>Temment,  it  is 
entitled  to  be  paid  therefor. 

Mr.  Eaton  writing  the  opinion  of  the  Board : 

FINDINGS  OF  FACT. 

1.  Claimant  manufactured  and  delivered  1,623  pounds  of  special 
experimental  absorptive  carlxm  for  the  Chemical  Warfare  Service, 
for  which  it  asks  for  the  pajonent  of  $10,171-34. 

2.  The  work  done  by  the  claimant  was  research  work  aimed  at  pro- 
ducing the  best  possible  absorptive  material  for  use  in  gas  masks. 
The  results  of  the  laboratory  experiments  of  the  claimant  were  highly 
successful,  and  its  product,  known  as  carbonite,  was  adopted  for  Gov- 
ernment use. 

8.  There  was  no  written  agreement  between  the  claimant  and  the 
United  States,  but  it  was  understood  and  agreed  that  the  expense  of 
the  experimental  work  performed  by  the  claimant  should  be  paid  for 
bv  the  Government. 

4.  Claimant  has  been  paid  for  the  material  produced  by  it  from 
September,  1917,  through  May,  1918,  with  the  exception  of  that  sup- 
plied in  April,  1918.  It  continued  to  supply  materials  in  acccnxlance 
with  instructions  from  Government  officers  through  December,  1918, 

5.  There  is  no  doubt  that  there  was  an  informal  agreement  entered 
into  between  the  claimant  and  the  United  States,  as  a  result  of  which 
great  benefit  accrued  to  this  Government  in  the  prosecution  of  the 
war.  There  is  in  the  files  a  purchase  order  in  favor  of  the  claimant, 
No.  G I  8919,  calling  for  1,623  pounds  special  experimental  absorptive 
carbon,  at  a  price  of  $6,267  per  pound,  a  total  of  $10,171.84.  This 
order  represents  the  total  number  of  pounds  that  this  claimant  has 
delivered  to  the  Government  for  which  it  has  not  been  paid, 

844 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  845 

C).  All  of  the  Government  officers  who  were  concerned  in  this  matter 
concurred  in  stating  that  an  agreement  was  made  between  the  claim- 
ant and  the  United  States  substantially  in  accordance  with  the  claim 
as  presented. 

CONCLUSION. 

An  informal  agreemttnt  was  made  cm  or  about  April  1, 1918,  between 
the  claimant  and  the  Oovemment,  acting  through  Col.  O.  A.  Burrell, 
chief  of  the  research  division  of  the  Chemical  Warfare  Service,  by 
the  terms  of  which  the  claimant  was  to  be  paid  for  all  material  sup- 
plied by  it 

RECOMMENDATION. 

Claimant  should  be  paid  the  amount  of  it«  claim  in  accordance  with 
the  purchase  order  G.  I  8919. 

I)ISI»OSlT10N. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agi'eement 
found  herein  to  have  been  made  between  the  Government  and  the 
claimant,  a  statement  of  the  reconunendation  of  this  Board,  with  cer- 
tificate, Form  C,  should  be  transmitted  to  the  Claims  Board,  Chemical 
Warfare  Service,  for  further  procedure  in  the  manner  described  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  General  Staff,  issued  March  26, 1919. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Wise  concurring. 


Case  No.  402. 

Jn  re  CLAIK  OF  OREEHBAVK,  WEIL  4k  XICHAELS. 

ACT  OP  MAECH  2,  1019,  AOEEEKEHTS  WITHIV  XEAIOHO  OF— COH- 
TRACTS,  EXTRA  COKFEHSATIOH  FOE  EXCESS  COSTS— LABOR  BIS- 
FVTES,  INCREASED  COST  AS  RESTTLT  OF.— Where  claimant,  liaTln? 
a  contract  for  the  manufacture  of  212,000  pairs  of  riding  glo^M  at 
$1.88  per  pair,  is  confronted  with  a  demanded  increase  of  wagea  by 
its  employees,  who  threaten  to  strike  if-  the  increase  is  not  granted, 
and  the  claimant  at  once  notified  the  Quartermaster  General  of  tbe 
threatened  strike  and  asked  for  an  increase  on  its  contracts,  and 
claimant  is  notified  by  a  duly  authorized  officer  that  an  increase  of  7 
cents  per  pair  on  the  contract  for  212,000  riding  gloves  would  be 
allowed',  and  at  once  settled  with  his  employees  and  manufactured  and 
deliyered  the  gloves  in  accordance  with  the  contract,  an  informal  agrree- 
ment  was  created  within  the  meaning  ot  the  act  of  Karch  2,  1919,  by 
the  terms  of  which  claimant  was  to  receive  fl.95  per  pair  for  the  ridinsr 
gloves  manufactured  by  it  instead  6t  $1.88  per  pair,  as  originally  pro- 
vided, and  is  entitled  to  receive  oompensation  for  such  gloves  at  tlie 
increased  prloe. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  On  January  1, 1918,  the  claimant  and  the  United  States  entered 
into  the  contract,  in  writing,  calling  for  the  manufacture  by  the  claim- 
ant of  212,000  pairs  of  riding  gloves  for  a  price  of  $1.88  per  pair. 

2.  In  March,  1918,  the  claimant's  employees  demanded  an  increase 
in  wages,  and  threatened  to  strike  if  the  increase  was  not  granted. 
The  gloves  were  urgently  needed,  and  there  was  danger  that  the 
work  of  the  claimant  would  be  interrupted  and  deliveries  could  not 
be  made  on  account  of  the  strike.  The  claimant  at  once  notified  the 
Quartermaster  General  in  Washington  of  the  threatened  strike.  Col. 
H.  J.  Hirsch,  Quartermaster  Corps,  was  in  charge  of  the  matter. 
The  claimant  asked  for  an  increase  of  5  cents  a  pair  on  all  its  con* 
tracts.  Col.  Hirsch  suggested  that  the  claimant  be  asked  if  he  would 
accept  an  increase  of  7  cents  a  pair  on  the  riding-gloves  contract, 
and  an  aflSrmative  answer  was  received  from  the  claimant.  Col. 
Hirsch  conferred  with  Dr.  Hopkins,  who  was  in  charge  of  the  labor- 
adjustment  branch  of  the  clothing  and  equipage  division.  Quarter- 
master Corps.  Dr.  Hopkins  took  the  matter  up  with  Maj.  S.  J. 
Rosensohn,  who  with  Mr.  Stanley  King  wa8  connected  with  the  office 
of  the  Secretary  of  War,  and  was  in  charge  of  labor  adjustment,  and 
Dr.  Hopkins  informed  Col.  Hirsch  that  the  Government  would  grant 
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claimant  an  increase  of  7  cents  a  pair  on  the  contract  for  212,000 
riding  gloves,  and  that  a  supplemental  agreement  would  be  made 
covering  this  charge.  Claimant  was  notified  of  this,  and  at  once 
settled  with  his  employees  and  manufactured  and  delivered  the  gloves 
in  accordance  with  the  contract 

3.  The  increased  price  of  $1.95  p^  pair  was  the  price  originally 
£xed  by  the  Quartermaster  General's  office,  and  was  the  price  at 
which  ot^er  contracts  were  made  in  the  vicinity  for  the  same  kind 
of  gloves.  The  lower  price  of  $1.88  per  pair  in  the  original  con- 
tract was  obtained  by  the  overzealousness  of  a  procurement  officer. 
These  contracts  were  not  made  as  the  result  of  competitive  bidding, 
but  the  price  of  the  gloves  was  fixed  by  the  Quartermaster  Corps. 
Claimant  has  been  paid  $1.88  for  224,204  pairs  of  riding  gloves 
manufactured  by  it.  It  claims  $14,840,  which  is  7  cents  per  pair  on 
212,000  pair. 

DECISION. 

1.  An  informal  agreement  was  entered  into  between  the  United 
States  and  the  claimant  on  or  about  March  26,  1918,  by  the  terms  of 
which  the  claimant  was  to  receive  $1.95  per  pair  for  212,000  pairs  of 
riding  gloves  manufactured  by  it  instead  of  $1.88  per  pair  as  origi- 
nally provided. 

CONCLUSION. 

This  claim  comes  within  the  provisions  of  the  act  of  March  2, 
1919,  and  claimant  should  be  awarded  the  sum  called  for  by  the  in- 
formal agreement  of  March  26,  1918.  To  decide  otherwise  would 
result  in  the  repudiation  of  an  agreement  which  was  entered  into  by 
.^  duly  authorized  officer  of  the  Gk>vernment,  an  agreement  on  which 
the  claimant  had  a  right  to  rely  and  did  rely. 

'      RECOMMENDATION. 

The  claimant  is  entitled  to  receive  compensation  for  the  212,000 
pairs  of  riding  gloves  manufactured  and  delivered  by  it  at  the  rate 
of  $1.95  per  pair. 

DISPOSITION. 

A  statement  of  the  nature,  terms,  and  conditions  of  the  agreement 
found  herein  to  have  been  made  between  the  Government  and  the 
claimant  and  a  statement  of  the  recommendation  of  this  Board, 
together  with  certificate,  Form  C,  should  be  transmitted  to  the  Claims 
Board,  Director  of  Purchase,  for  further  procedure,  in  the  manner 
prescribed  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division,  General  Staff,  revised  March 
:26, 1919. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Wise  concurring. 


Case  No.  1S58. 

In  re  CLAIX  OF  THE  DV  POHT  DE  VEX0VK8  CO. 

1.  CONTRACT,  BKSACH  OF. — Where  a  oontraot  between  the  Oovermiiieiit  and 

petitioner  proTlded  that  petitioner  wonld  pay  a  certain  sna  for  all 
TJr.T.  boxes  whieh  it  conld  ate  retamed  to  it  by  the  GoTemmeat, 
and  throaffh  mistake  larir^  aaabers  of  boxes  of  other  manafaetarers, 
which  petitioner  conld  not  ase,  were  thereafter  shipped  to  petitioner 
by  the  OoYcmment,  entailing  expense  of  anloading  and  later  reloadiag' 
the  same,  sach  action  did  not  constitute  a  breach  of  the  eontraet. 

2.  jrVEIBDICTIOB—TRAHS ACTION  AFTSB  NOYBXBER  11,  1918.— Where  aa 

informal  agreement  is  made  on  JTaly  87,  1918,  for  the  sale  by  the  CtoT- 
emment  of  old  T.H.T.  boxes  to  petitioner,  and  the  GoTemment  in  De- 
cember, 1918,  ships  boxes  to  petitioner  which  are  not  in  acoordaace 
with  the  agreement,  as  a  result  of  which  petitioner  incars  expense  in 
aaloading  and  reloadiag  them  at  the  reqaest  of  the  Goverameat,  there 
is  no  implied  agreement  made  prior  to  NoTcmber  11,  1918,  whieh  earn 
be  adjasted  ander  the  act  of  Xarch  8,  1919. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

DECISION. 

1.  On  July  26, 1918,  the  claimant  wrote  the  procurement  division  at 
the  office  of  the  Chief  of  Ordnance,  offering  to  accept  the  i^tum  of 
such  T.  N.  T.  boxes  as  could  be  reused  by  the  claimant  in  the  fulfill- 
ment of  Army  contracts,  and  offering  to  allow  the  Oovemment  18 
cents  for  each  box :  '^  F.  o.  b.  Barksdale,  Wisconsin,  plant  for  such 
boxes  as  arrive  there  in  condition  for  future  use." 

2.  On  July  27, 1918,  Capt.  C.  B.  Peters  wrote  the  claimant,  accept- 
ing its  proposition  to  credit  the  United  States  with  18  cents  for  each 
box  returned  to  the  claimant  marked  "  T.  N.  T.  grade  1,"  "  T.  N.  T. 
grade  2."  This  letter  also  stated :  "  It  is  also  understood  that  you 
shall  be  the  judge  of  what  boxes  should  be  reused  for  T.  N.  T.  ship- 
ments." 

3.  As  a  result  of  this  agreement  a  great  many  T.  N.  T.  boxes  were 
shipped  to  the  claimant's  plant  at  Barksdale,  Wis.  A  small  per- 
centage of  them  contained  the  claimant's  mark.  Nearly  all  of  the 
boxes  were  marked  with  the  names  of  other  manufacturers,  and  could 
not  be  used  by  the  claimant  under  its  agreement  with  the  Government. 

4.  On  December  28, 1918,  the  claimant  wrote  a  letter  to  the  Inspec- 
tion Division,  Washington,  to  the  effect  that  out  of  6  cars  of  boxes 
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that  had  been  shipped  by  the  Govemmfint  to  Barksdale,  there  were 
only  3  Du  Pont  boxes  in  the  6  cars.  The  closing  sentences  of  the 
letter  are: 

"  It  is  requested  that  we  be  advised  promptly  what  action  you  ex- 
pect to  take  in  the  matter  and  in  what  manner  our  requisitions  for  the 
good  Du  Pont  boxes  received  at  Barksdale  shall  be  placed.  Disposi- 
tion of  the  other  boxes  and  the  expense  for  unloading  the  cars  wUl  be 
a  matter  for  the  Ordnance  Department  to  settle." 

6.  On  April  4, 1919,  the,  claimant  received  a  letter  from  R.  E.  Cole- 
man, first  lieutenant,  inspection  supervisor,  miscellaneous  and  ex- 
plosive section,  stationed  at  Chicago,  111.,  reciting  that — 

"We  are  forwarding  herewith  shipping  order  ART.  1901  and 
transportation  order  Jso.  45829,  covering  shipment  of  6,000  empty 
T.  N.  T.  containers  from  your  plant  to  the  commanding  officer,  Sparta 
general  ordnance  depot,  Sparta,  Wisconsin." 

The  claim  is  for  labor  incident  in  handling  T.  N.  T.  boxes  which 
were  shipped  to  the  claimant's  plant  at  Barksdale  and  for  labor 
charges  in  loading  6,000  empty  T.  N.  T.  boxes  in  accordance  with 
shipping  order  of  April  4,  1919.  It  would  seem  that  these  empty 
boxes,  which  did  not  bear  the  Du  Pont  marking,  were  sent  to  the 
claimant's  plant  in  Barksdale  by  mistake,  and  no  doubt  the  claimant 
expended  labor  in  taking  the  boxes  off  the  railroad  cars  that  ought 
not  to  have  been  shipped  to  it.  The  claimant  also  expended  labor 
in  loading  about  6,000  empty  boxes  which  had  been  sent  to  it  by  mis- 
take, and  it  performed  this  work  in  response  to  a  shipping  order 
from  the  Chicago  district  office  of  the  inspection  division. 

6.  This  work  which  the  claimant  performed  has  only  a  remote  con- 
nection with  the  agreement  of  July  27,  1918,  by  the  terms  of  which 
the  claimant  was  to  pay  18  cents  per  each  empty  Du  Pont  box  which 
was  returned  to  it.  It  can  not  be  held  that  the  labor  charges  on 
which  this  claim  is  based  are  a  result  of  a  breach  by  the  Grovemment 
of  its  contract  of  July  27, 1918. 

7.  The  claimant's  claim  is  divided  into  two  parts : 

First.  It  is  for  labor  expended  in  handling  T.  N.  T.  boxes  in  De- 
cember, 1918,  for  which  the  charge  made  is  $62.67. 

Second.  For  loading  6,000  empty  boxes,  for  which  the  charge  is 
$102.05.  The  labor  in  the  second  item  was  all  expended  in  April, 
1919. 

CONCLUSION. 

1.  There  was  no  agreement,  formal  or  informal,  between  this  claim- 
ant and  the  Government  in  reference  to  reimbursement  of  the  claimant 
for  charges  incurred  by  it  in  unloading  and  loading  empty  T.  N.  T. 
boxes  which  were  sent  to  its  plant  in  Wisconsin  by  mistake,  nor  was 
there  any  implied  agreement  under  which  this  board  can  give  the 
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claimant  relief.    The  charges  .for  which  the  claimant  asks  reimburse- 
ment were  all  incurred  after  November  12, 1918. 

2.  There  was  nothing  done  by  him  under  his  contract  of  July  27, 
1918,  in  respect  to  which  it  makes  any  claim,  and  the  claimant  incurred 
no  obligations  or  expenses  on  the  faith  of  its  agreement  prior  to 
Jfovember  12, 1918. 

BE(X)MMENDATIOX. 

1.  It  is  recommended  that  the  Board  of  Contract  Adjustment  issue 
its  final  order  denying  relief  to  the  claimant  in  this  case  on  the  ground 
that  this  Board  has  no  jurisdiction  of  this  claim.  This  should  be 
without  prejudice  to  any  claim  that  may  be  made  to  some  other  Board 
which  shall  have  jurisdiction  to  reimburse  the  claimant  for  expenses 
incurred  by  it  after  November  12, 1918. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Wise  concurring. 


Case  Ko.  83. 

In  re  CLAIX  OF  DAVXHPORT-BROWH  CQEPO&ATIOV. 

1.  ANTICXPATIOH  OP  COHTBACT,  BEDCBVKSEXEHT  FOE  EZPEHSITtTESf 
MADE  nr— COHTBACT,  HOT  IXPLIES  WHEE  TEBXS  ABE  EZ- 
PBES8— EXPEHBirmiES  MADE  IE  AETICIPATIOH  OP  COHTEAOT, 
BEDIBUBSEiaVT  POB.— Where  oUimant  ii  giTen  aa  imitial  order 
for  500  airplane  propellers  in  the  price  for  which  an  allowance  of 
110,000  was  made  to  amortize  the  cost  of  additional  facilities,  it  is 
not  entitled  to  reimhorsement  for  costs  in  excess  thereof  in  procuring 
facilities  where  such  expenditures  were  made  in  anticipation  of  fntnre 
business  or  lack  of  business  Judgment.  Espeoially  is  this  to  where  it 
appears  that  such  facilities  could  have  been  procured  for  the  sum  so 
allowed. 

a.  AETICIPATIOH  OP  COHTBACT,  BEUBIIBSEXEHT  POB  EZPEHDITTrBES 

Euu)E  nr— EzpEHBinntES  made  nr  ahticipatioh  op  cohtbact^ 

EEDIB1JB8E1CEHT  POE. — This  Board  has  no  authority  to  make  awards 
where  obligations  were  incurred  and  expenditures  made  solely  in  antici- 
pation of  future  orders  from  the  GoTomment. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FAOT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  filed  with  this  Board  by  the  Davenport- 
Brown  Corporation  of  Somerville,  Mass.  Claimant  is  asking  for  re- 
imbursement for  expenditure  made,  including  cost  of  machinery  and 
additional  facilities,  in  converting  its  woodworking  plant  into  a  plant 
for  the  production  of  airplane  propellers,  and  also  for  expenditures 
made  in  increasing  its  plant  to  a  50-propeller  per  day  capacity.  The 
plant  as  originally  contemplated  was  to  produce  10  propellers  per 
day.  Claimant  alleges  that  its  expenditures  far  exceeded  those  origi- 
nally estimated  between  its  representative  and. Government's  agent, 
Lieut.  Eyerson,  when  it  agreed  to  undertake  the  manufacture  of  air- 
plane propellers  and  that  it  was  led  by  Government's  agent  to  believe 
that  it  would  secure  additional  orders ;  that  it  increased  its  capacity 
from  the  originally  agreed  capacity  of  10  propellers  per  day  to  a  50- 
propeller  per  day  capacity,  and  this  increase  was  made  at  the  urgent 
request  of  Government  officials.  It  is  alleged  that  Lieut.  Ryerson, 
and  also  Mr.  Eowland,  of  the  Aircraft  Production  Division,  re- 
quested this  increase  in  order  that  claimant  would  be  in  a  position  to 
take  care  of  future  Government  business.  The  aggregate  amount  of 
this  claim  is  $33,394,47. 
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2.  It  appears  that  claimant,  notwithstanding  the  fact  that  its  plant 
was  a  woodworking  plant,  and  had  never  engaged  in  the  manufacture 
of  airplane  propellers,  desired  to  enter  into  the  manufacture  of  same 
for  the  Government,  and  solicited  orders  for  airplane  propellers  as 
early  as  December,  1917.  On  about  February  5,  1918,  claimant's 
representative,  Mr.  William  S.  Brown,  president  and  treasurer  of 
claimant  company,  came  to  Washington  and  had  a  conference  with 
Lieut.  Byerson,  procurement  officer  for  the  propeller  section  of  the 
Aircraft  Production  Division,  and  again  solicited  orders  for  propel- 
lers. At  this  conference  it  was  estimated  that  from  $10,000  to  $15,000 
would  be  necessary  to  equip  claimant's  plant  for  the  production  of 
airplane  propellers.  Lieut.  Ryerson  informed  Mr.  Brown  that  the 
Government  was  paying  $84  each  for  the  OX-5  type  propeller,  which 
price  comprehended  an  allowance  of  $20  to  amortize  the  cost  of  addi- 
tional facilities  and  approximately  10  ^t  cent  profit,  and  that  he 
would  give  claimant  the  order  for  500  propellers  of  this  type,  which 
would  provide  an  allowance  of  $10,000,  sufficient  to  cover  the  antici- 
pated cost  of  facilities  required.  Lieut.  Byerson  explained  to  Mr. 
Brown  that  the  price  on  the  initial  order  only  was  fixed  at  $84  per 
propeller  in  order  that  there  would  be  a  sufficient  sum  to  take  care 
of  tiie  estimated  cost  of  additional  facilities  and  that  the  price  of 
future  orders  would  be  fair  to  both  parties.  It  further  appears  that 
in  this  conversation  the  cost  of  the  various  types  of  shaving  machines 
and  the  need  of  special  drying  facilities  were  discussed.  The  sub- 
ject of  future  orders  was  discussed,  and  Mr.  Brown  was  informed 
that  the  placing  of  future  orders  would  depend  upon  the  Govern- 
ment's need  and  the  promptness  with  which  the  first  order  was  ful- 
filled. As  a  result  of  this  conversation,  Mr.  Brown  secured  aa  order 
for  500  OX-6  propellers,  delivery  to  be  at  the  rate  of  10  propellers 
per  day,  beginning  May  1,  1918.  This  agreement  was  confirmed  by 
formal  contract  No.  8160,  order  No.  20728,  dated  March  8, 1918. 

3.  Claimant  alleges  further  that  the  total  expense  incurred  in 
equipping  its  plant  to  produce  10  propellers  per  day  in  order  to  fill 
the  contract  for  500  OX-5's  was  $20,088.20,  which  sum  included 
$10,000  royalty  for  the  use  of  Keller  shaving  machine.  The  record 
shows  that  this  machine  was  rented  by  claimant  without  the  knowl- 
edge, advice,  or  consent  of  the  airplane  propeller  section,  and  that 
claimant  could  have  purchased  a  satisfactory  machine  for  approxi- 
mately $4,QP0  (Transcript,  p.  43).  If  this  had  been  done,  it  appears 
that  claimant's  initial  outlay  to  produce  the  10  propellers  per  day 
would  not  have  been  in  excess  of  the  original  estimate  by  Lieut. 
Ryerson. 

4.  Claimant  has  filed  an  expense  account,  designated  as  2  (c) ,  for 
a  total  of  $14,908.03  additional  expense  incurred  in  enlarging  its 
plant,  so  as  to  produce  50  propellers  per  day.    The  claim  for  reim- 
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biirsement  on  this  item  is  based  upon  an  alleged  request  by  Mr.  H.  J. 
Rowland,  production  expert,  acting  for  the  propeller  section,  upon 
the  occasion  of  his  visit  to  claimant's  plant  oi)  March  15,  1918. 
Claimant  alleges  that  Mr.  Rowland  requested  it  to  increase  the 
capacity  of  its  plant  to  50  propellers  per  day,  assuring  officials  of 
claimant's  plant  that  they  would  be  given  orders  to  keep  the  plant 
running  at  full  capacity;  that  acting  upon  the  request  and  assur- 
ances of  Mr.  Rowland,  it  increased  its  plant  capacity  to  50  pro- 
pellers per  day  and  incurred  additional  obligations  in  the  sum  of 
$14,903.03,  Mr.  Rowland's  testimony  on  this  point  is  quoted  in  part 
a^  follows : 

"Q.  Did  you  order  Mr.  Brown  to  increase  the  capacity  of  his 
plant  to  50  propellers  a  day  ? 

"A.  I  did  not. 

"  Q.  Did  you  request  him  to? 

"  A.  I  did  not. 

"  Q.  Did  you  advise  him  to  ? 

"A.  I  advised  him  that  future  requirements  of  the  department 
would  doubtless  be  purchased  from  such  concerns  as  showed  them- 
selves to  be  in  a  position  to  handle  those  contracts,  and  that  I  felt 
the  best  assurance  which  he  or  his  firm  could  possibly  have  of  future 
contracts  would  be  their  ability  to  produce  those  further  contracts 
in  accordance  with  requirements. 

"  Q.  Did  Mr.  Brown  say  anything  about  what  additional  expenses 
it  would  be  necessary  to  incur  in  order  to  increase  his  capacity  to  50 
propellers? 

"A.  As  T  recall  it,  there  was  no  discussion  of  actual  expenses  at 
that  conference  at  all. 

"  Q.  Did  you  have  any  idea  of  what  the  expenditure  would  total  ? 

"A.  Had  I  been  asked  what  it  would  cost  to  produce  the  50,  I 
could  have  given  a  rough  idea.  # 

"  Q.  He  did  not  consult  you  at  all  as  to  what  it  would  be  neces- 
sary to  expend  to  increase  the  capacity  ? 

"■^A.  No.   * 

"Q.  Was  anything  said  about  additional  dry  kilns  at  that  con- 
ference ? 

"  A.  Xot  by  mvself ." 

5.  It  appears  that  claimant  manufactured  and  delivered  200  of 
the  OX-5  propellers.  On  May  14,  1918,  300  of  the  original  order  of 
500  of  that  type  was  canceled  and  in  lieu  thereof  claimant  was  given 
an  order  for  300  Hispano-Suiza  propellers  at  $90  each  and  300  at  $70 
each.  This  cancellation  was  made  with  claimant's  consent  and  ap- 
proval.  The  additional  $20  each  on  the  300  propellers  was  given  to 
offset  the  cancellation  of  the  300  OX-5s,  which  were  intended  to  net 
a  profit  of  $20  each  (Transcript,  p.  74).  Claimant  has  made  no  claim 
because  of  the  cancellation  of  the  300  of  the  order  of  0X-5s.  In  fact, 
it  appears  that  claimant  materially  benefited  by  this  cancellation.  In 
May  or  June,  1918,  the  policy  of  giving  orders  for  propellers  without 
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first  asking  for  bids  was  discontinued  and  a  competitive  bidding 
policy  was  adopted.  Claimant,  it  appears,  submitted  bids  on  future 
orders,  but  owing  to  the  fact  that  claimant's  bids  were  high  it  did 
not  receive  any  further  orders.  Under  the  competitive-bid  basis  it 
appears  that  the  price  finally  established  for  Hispano-Suiza  type  pro- 
pellers was  from  $40  to  $42.50  each.  It  thus  appears  that  the  price 
of  $90  each  on  the  300  of  the  Hispano-Suiza  type  was  sufficiently 
liberal  to  allow  more  than  $20  on  each  propeller  for  amortization. 

6.  Claimant  completed  its  initial  order  for  500  OX-5  propellers, 
as  subsequently  amended,  and  has  received  payment  from  the  Gov- 
ernment for  same. 

DECISION. 

1.  It  is  clear  from  the  evidence  in  this  case  that  claimant,  in  trans- 
forming its  woodworking  plant  into  a  plant  to  manufacture  airplane 
propellers,  exceeded  the  estimates  that  had  been  discussed  in  the  con- 
ference with  Lieut.  Ryerson  and  at  which  tin^e  the  order  for  500 
airplane  propellei*s  was  given.  Lieut.  Ryerson  in  this  conference 
made  it  clear  to  claimant's  representative  that  there  would  be  an 
allowance  of  $10,000  in  the  price  for  the  initial  order  of  ,500  airplane 
propellers  to  amortize  the  cost  for  additional  facilities.  If  claimant 
had  followed  out  the  suggestions  made  by  Lieut.  Ryerson  and  con- 
fined itself  to  the  estimates  for  additional  facilities  arrived  at  in 
this  conference,  the  $10,000  would  have  amortized  the  cost  of  the 
additional  facilities.  Claimant,  however,  proceeded  to  install  a 
$10,000  Keller  shaving  machine,  whereas  a  $4,000  machine  would 
have  produced  10  propellers  per  day,  the  production  required  for 
the  initial  order.  Lieut.  Ryerson  further  testified  before  the  hearing 
that  the  $20  propeller  allowance  for  additional  facilities  had,  in  his 
experience  with  other  manufacturers,  been  sufficiently  liberal  to  pro- 
vide for  the  amortization  of  additional  facilities.  It  appears  that 
claimant's  excessive  expenditures  in  preparing  its  plant  to  manufac- 
ture this  initial  order  and  in  securing  this  expensive  Keller  shaving 
machine  was  prompted  by  its  desire  to  be  in  a  position  to  fulfill 
future  orders,  which  it  anticipated  but  which,  in  fact,  was  not  prom- 
ised it  by  Government  officials.  These  excessive  expenditures  were 
either  made  in  anticipation  of  future  business  or  lack  of  business 
judgment,  and  therefore  can  not  be  chargeable  to  the  Government 
upon  the  initial  order  for  500  propellers.  Liberal  provisions  were 
made  in  this  order  to  take  care  of  reasonable  expenditures  for  facili- 
ties to  enable  claimant  to  fulfill  the  order. 

2.  Claimant's  contention  that  it  increased  its  plant  facilities  from  a 
10-propeller-per-day  capacity  to  a  50-propeller-per-day  capacity  upon 
requests  from  Government's  agents,  Lieut.  Ryerson  and  Mr.  Row- 
land, is  not  sustained  by  the  evidence  adduced  at  the  hearing  nor  by 
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the  record  in  this  case.  Claimant  admitted  that  the  original  order  for 
500  OX-^  propellers  was  accepted  without  any  assurance  from  Lieut. 
Byerson  that  additional  orders  would  be  forthcoming.  Lieut.  Ryerson 
testified  that  at  no  time  did  he  give  claimant  assurances  that  he  would 
receive  future  orders  (Transcript,  p.  60).  Mr.  Rowland's  testimony 
on  this  contention  of  claimant's  was  very  positive  that  he  did  not  make 
claimant  any  definite  proposal  or  guaranty  for  future  business  but 
did  express  the  opinion  that  the  capacity  of  claimant's  plant  could 
be  easily  increased  to  the  production  of  50  propellers  per  day.  It 
appears  that  claimant  was  anxious  to  put  itself  in  a  position  to  take 
care  of  future  business  from  the  Government.  It  did  this,  and  in  so 
doing  assumed  the  ordinary  business  risk. 

3.  This  Board  has  no  authority  to  make  awards  where  obligations 
were  incurred  and  expenditures  made  solely  in  anticipation  of  future 
orders  from  the  Government.  It  is  clear  from  the  evidence  that  if 
claimant's  bids  on  future  orders  had  been  in  line  with  other  manufac- 
turers it  would  have  received  a  share  of  tl\e  future  business.  Claim- 
ant's bids,  however,  were  high  and  as  a  result  it  failed  to  secure  future 
business.  The  Board  is  therefore  of  the  opinion  that  claimant  has 
failed  to  show  wherein  its  excessive  expenditures  and  the  facilities 
to  increase  its  plant  capacity  can  be  properly  charged  against  the 
Government.  There  was  no  express  or  implied  agreement  whereby, 
within  the  meaning  of  the  terms  of  the  Dent  Act,  there  is  liability  on 
the  part  of  the  Government  to  reimburse  claimant  for  losses  it  may 
have  sustained.  For  the  reasons  stated,  therefore,  the  relief  sought  for 
is  denied. 

Col.  Delafield,  Mr.  Bayne,  and  Mr.  Wise  concorring. 


Ccuse  No.  355.' 

In  re  CI.AIK  OF  THE  COPFEB  CLAD  STEEL  GO. 

1.  AVTHO&ITY  OF  CHIEF  OF  PBODVCTIOV  DIYIUOH,  BSLSGATIOV  OF— 

FBODirCTIOH  DIVISIOH,  CHIEF  OF,  AITTHOBITT  OF.— The  Chief  of 
the  Froduotion  DiYiiion,  Ordniui^e  Dej^rtmeht,  hy  virtme  of  his  efleo 
as  such,  has  no  prooiiriiig  anthorit7i  and  laching  sueh  authority,  he 
has  no  power  to  delegate  the  same  to  subordinate  oAoials. 

2.  ACT  OF  MABCH  2,  1919,  SCOPE  OF— A0EHT8,  AVTHOBITT  TO  BIITD  OOY- 

EBHXENT- AVTHOBITY  OF  SBCBSTABT  OF  WAB— AVTHOBITT  OF 
DBPABTKEHT  CHIEFS,  DELSGAnOV  OF-^DELE0ATIOV  OF  AV- 
THOBITT-^ECBETABT  OF  WAB,  AUTHOBITT  OF-^BHHEUBillEBHT 
FOB  SZPEHDIT1TBE8  I9CVBBEB  IH  PEBFOBXAHCE  OF  COVTBACX, 
KEASXTBE  OF. — Under  the  act  of  Varch  2,  1919,  the  Secretary  of  War 
is  authorized  to  recogrnize  and  adjust  claims  based  upon  yerbal  and 
implied  agreements  relating  to  materials,  the  negotiation  of  the  pro- 
curement of  which  the  ofloer  or  agent  who  made  the  agreement  was 
eharged  with  by  a  properly  designated  eontraotimg  ofloer,  aad  whose  in- 
formal agreement,  so  made,  was  of  a  kind  whioh  in  the  nprmiil  oourme 
of  events  would  have  been  adopted  and  given  elfect  to  by  such 
contracting  officer.  But  beyond  the  authority  to  bind  the  Govern- 
ment by  contract  in  the  manner  prescribed  by  Ordnance  Office 
orders  or  by  officers  whoso  authority  is  incidental  to  their  offioe,  the 
Secretary  of  War  may,  verbally  or  otlierwise,  direct  an  officer  to  eon- 
duet  negotiatiohs  ail4  make  a  contraot  and  delegate  to  him  s«ch  spe- 
cial authority  to  effect  a  binding  contract  as  the  proper  performance 
of  the  special  duty  requires,  ThcTefore,  where  an  o|lcer  of  the  small- 
arms  section  of  the  Production  Bivision,  Ordnance  Department,  who, 
under  ordinary  circumstances,  would  have  no  authority  to  contract  on 
behalf  of  the  Oovernment  places  orders  with  a  claimant,  with  the 
knowledge  and  approval  of  the  division  charged  with  the  responsibility 
of  passing  on  the  suitability  of  component  materials,  such  officer  has 
the  authority  to  give  such  orders  and  the  claimant  is  entitled  to  relief 
and  should  be  paid  such  damages  as  it  may  be  able  to  show  were  sus- 
tained because  of  its  reliance  upon  the  faith  of  the  agreements  so 
created. 

3.  OBDHANCE     DBPABTKEHT,     OBOANIZATIOH,     DESCBIPTIOH     OF.— De- 

scription of  the  organisation  of  the  Ordnance  Department  and  the  nor- 
mal procedure  followed  in  procuring  ordnance  supplies  and  facilities. 

Lieut.  Col.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  TraflSe 
Division  Supply  Circular  No.  17  for  $163^27.31  for  damages  claimed 
to  have  been  sustained  by  the  Copper  Clad  Steel  Co.,  of  Bankin,  Pa., 
856 
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on  account  of  two  agreements  alleged  to  have  been  entered  into  with 
the  Ordnance  Department,  United  States  Army,  one  for  the  manu- 
facture of  copper-clad  steel  and  the  second  for  the  procurement  of 
facilities  and  the  construction  of  a  plant  for  increased  production 
of  copper-clad  steel. 

2.  In  anticipation  of  a  shortage  in  the  supply  of  cupro-nickel 
requisite  for  the  manufacture  of  small  arms  cartridges,  the  Ord- 
nance Department  decided  to  extend  the  experiments  and  tests  which 
it  had  been  conducting  for  some  time  in  order  to  determine  whether 
or  not  copper-clad  steel  as  ihanufactured  by  the  claimant  company 
could  be  used  as  a  substitute  for  the  cupro-nickel. 

8.  In.  June,  1918,  Maj.  Edward  S.  Perot,  jr.,  of  the  small  arms 
isections,  production  division,  Ordnace  Department,  arranged  with 
the.  enginering  division  for  an  allotment  of  funds  for  the  manu- 
facture of  50,000  pounds  of  copper-clad  steel  (Record,  pp.  330,  331) 
And  telegraphed  to  the  claimant : 

"Request  your  Albert  Duce  see  Capt.  Perot,  small  arms  section, 
pi*oduction  divison,  Washington,  Tuesday^  June  twenty-five,  regard- 
ing use  Duplex  metal  in  bullet  manufacture."  (Record,  pp.  884, 
335.) 

4.  At  a  conference  held  on  Junef  25,  1918,  Maj.  Perot  directed  the 
claimant  to  manufacture  and  deliver,  in  accordance  with  shipping 
orders  later  to  be  given,  50,000  pounds  of  copper-clad  steel.  No 
price  for  this  material  was  discussed. 

5.  As  a  result  of  the  experiments  it  was  later  considered  desirable 
to  extend  the  facilities  of  the  claimant  for  the  manufacture  of  this 
material  and  accordingly  Col.  Bascom  Little,  of  the  Ordnance  De^ 
partment  directed  Maj.  Perot,  who  had  up  to  that  time  been  in 
charge  of  developing  a  capacity  for  the  manufacture  of  this  material, 
to  enter  into  negotiations  with  the  claimant  looking  to  this  end. 
Under  date  of  September  9,  1918,  the  claimant  submitted  a  proposal 
for  the  extension  of  ite  facilities  to  provide  for  a  capacity  of  800,000 
pounds  per  day,  and  gave  an  analysis  of  the  manner  in  which  it 
would  expend  $8,300,000,  estimated  as  necessary  for  the  purpose. 
<Rec.,  pp.  69,  70.) 

6.  Under  date  of  September  18, 1918,  Maj.  Perot  sent  the  following 
letter  to  the  claimant : 

"1.  This  is  to  advise  you  that  the  proposed  expansion  of  the 
facilities  of  your  company  for  the  manuiacture  of  copper-clad  steel, 
including  the  installation  of  rolling  machinery,  at  the  factory  at 
Olassport,  Penna.,  has  been  approved  by  the  office  of  the  Chief  of 
Ordnance. 

"  2.  As  soon  as  the  necessary  formalities  can  be  complied  with,  an 
order  will  be  given  your  company  for  $3,300,000  to  cover  the  expense 
of  installing  these  additional  facilities. 

"  Bv  direction  of  Colonel  Jamieson." 
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7.  Maj.  Perot  also  advised  the  United  Engineering  &  Foundry  Co., 
of  Pittsburgh,  Pa.,  from  whom  the  claimant  contemplated  procuring 
some  of  the  costly  facilities  required  that —  - 

"  The  proposed  increase  in  the  facilities  of  the  Copper  Clad  Steel 
Company,  for  the  manufacture  of  copper-clad  steel,  has  been  ap- 
proved by  the  office  of  the  Chief  of  Ordnance,  and  that  equipment 
to  the  extent  of  $3,300,000  will  be  paid  for  by  the  Government.  The 
necessary  steps  are  being  taken  to  have  a  formal  order  to  cover  this 
given  to  the  Copper  Clad  Steel  Company. 

"  By  direction  of  Colonel  Jamieson.'\ 

8.  The  claimant  contends  that  it  expended  moneys  and  incurred 
obligations  upon  the  faith  of  the  agreement  entered  into  liKith  the 
Government,  as  evidenced  by  the  letters  above  quoted,  to  the  extent 
of  approximately  $115,000. 

DECISION. 

1..  As  there  is  nothing  in  the  record  nor  in  the  files  of  the  Ori- 
naju^  Department  to  indicate  that  the  normal  procedure  under 
which: the  Government  usually  effected  a  contract  for  the  procure- 
ment of  supplies  and  facilities  was  followed,  and  as  the  two  letters 
above  quoted,  relied  upon  by  the  claimant  as  the  only  evidence  of  the 
existence  of  a  contract  for  the.  construction  of  increajsed  facilities^ 
appear  to  have  been  written  by  direction  of  Col.  Jamieson,  chief  of 
the  production  division,  and  as  Col.  Jamieson,  by  virtue  of  bis  office 
as  chief  of  that  division,  had  no  procuring  authority  (see  Southwark 
Foundry  &  Machme  Co.^  1,  these  decisions)  it  is  necessary  to  deter- 
mine whether  sufficient  authority  had  been  conferred  upon  Maj. 
Perot  to  make  his  action  in  the  premises  binding  upon  the  Gk>vem- 
ment,  or  whether  under  the  act  of  March  2,  1919,  there  was  an 
agency  established  by  estoppel  or  a  sufficient  ratification  of  an  agree- 
ment by  competent  authority. 

2.  In  the  Sauthwark  case,  supra,  this  Board  described  the  organi- 
zation of  the  Ordnance  Department  and  the  normal  procedure  fol- 
lowed in  the  business  of  procuring  ordnance  supplies  and  facilities. 
Under  that  procedure  orders  and  contracts  placed  by  the  Office  of  the 
Chief  of  Ordnance  at  Washington  were  negotiated  and  executed  by 
the  procurement  division.  Only  under  unusual  circumstances  was 
the  ordinary  routine  departed  from.  The  organization  of  the  Ord- 
nance Office  also  contemplated  that  agreements  binding  upon  the 
Government  which  involved  the  modification  of  specifications  during 
the  performance  of  a  contract,  and  thus  entailed  additional  cost« 
could  be  effected  by  officers  of  the  engineering  division ;  that  agree- 
ments binding  upon  the  Government  incident  to  the  manufacture  of 
material  in  a  manner  so  as  to  insure  acceptance  by  the  inspectors 
could  be  made  by  the  inspection  division ;  and,  similarly,  that  agree- 
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ments  contemplating  a  more  expeditious  and  efficient  production  of 
material  could  be  made  by  the  production  division.  Furthermore, 
commanding  officers  of  arsenals  and  chiefs  of  ordnance  districts  had 
appropriate  authority  to  bind  the  Government  by  contract  as  an  inci- 
dent to  their  office,  such  authority  being  commensurate  with  their 
responsibilities. 

3.  Under  the  act  of  March  2, 1919,  the  Secretary  of  War  is  author- 
ized to  recognize  and  adjust  claims  based  upon  verbal  and  implied 
agreements  relating  to  materials,  the  negotiation  of  the  procurement 
of  which  the  officer  or  agent  who  made  the  agreement  was  charged 
by  a  properly  designated  contracting  officer,  and  whose  informal 
agreement  so  made  was  of  a  kind  which  in  the  normal  course  of 
events  would- have  been  appropriately  adopted  and  given  eifect  to  by 
such  contracting  officer^ 

4.  But  beyond  the  authority  to  bind  the  Government  by  contract 
in  the  manner  prescribed  by  Ordnance  Office  orders  or  by  officers 
whose  authority  is  incident  to  their  office,  the  Secretary  of  War  may, 
verbally  or  otherwise,  direct  an  officer  to  conduct  negotiations  and 
make  a  contract  binding  upon  the  Government  in  a  particular  matter 
which  under  ordinary  circumstances  would  be  beyond  the  scope  of 
that  officer's  authority,  and  likewise  the  Chief  of  Ordnance  or  one 
of  his  authorized  officers  may  designate  an  officer  to  conduct  negotia- 
tions and  may  delegate  to  him  such  special  authority  to  effect  a  con- 
tract binding  upon  the  Government  as  the  proper  performance  of 
the  special  duty  requires. 

5.  Giving  direct  application  to  these  recognized  principles  we  find 
that  by  authority  of  the  engineering  division,  the  division  charged 
with  the  responsibility  of  passing  on  the  suitability  of  component 
materials,  Maj.  Perot  placed  an  order  for  the  manufacture  of  60,000 
pounds  of  copper-clad  steel,  his  familiarity  with  the  situation  making 
it  more  desirable  for  him  to  act  on  behalf  of  the  engineering  division 
than  for  the  chief  of  that  division  to  designate  one  of  his  officers  to 
familiarize  himself  with  the  situation  and  then  take  action. 

6.  Under  date  of  September  24,  1919,  this  Board  wrote  to  Col. 
Bascom  Little,  in  part  as  follows: 

"  Will  you  be  kind  enough  to  state  whether  or  not  you  were  con- 
versant with  the  negotiations  with  this  company,  as  above  indicated, 
and  whether  or  not  you  knew  of  the  letters  above  quoted  t  " 

to  which  Col.  Little  replied  by  indorsement : 

"  I  was  familiar  with  the  negotiations  and  with  the  letters  written 
by  Major  Perot  during  the  negotiations." 

The  Board  further  asked  Col.  Little : 

"  Was  it  your  intention  that  the  letter  to  the  claimant  should  au- 
thorize the  extension  of  its  plant  to  the  extent  of  $3,300,000?  " 
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Col.  Little  said  in  reply : 

''  It  was  my  intention  during  these  negotiations  to  bind  the  Govern- 
ment for  new  facilities  at  the  Copper  Clad  Steel  Company,  which 
facilities  might  have  cost  $3,300,000> 

As  to  the  question  of  his  authority  to  act  in  the  matter,  Col.  little 
^as  asked : 

"  Is  it  a  fact  that  you  were  an  assistant  to  the  Chief  of  Ordnance  in 
.charge  of  all  matters  pertaining  to  small-arms  ammunition,  and  at 
that  time  did  you  have  his  autli^rity  to  enter  into  an  agreement  for 
the  extension  of  the  claimant's  plant  to  the  extent  of  $3,300,000  for 
the  purpose  of  insuring  a  supply  of  copper-clad  steel  ?  " 

and  stated : 

"  I  was  at  the  time  of  the  negotiations  acting  as  special  assistant  to 
the  Chief  of  Ordnance  and  in  charge  of  small-arms  ammunition,  and 
in  that  capacity  had  authority  from  the  Chief  of  Ordnance  to  bind 
the  Government  in  thia  matter." 

Col.  Little  forwarded  his  indorsement  to  this  Board  through  the 
office  of  the  Chief  of  Ordnance,  to  which  Maj.  Gren.  Williams  added 
the  following  comment: 

"  The  statement  of  Colonel  Little  as  per  first  indorsement  hereon 
is  correct  and  has  the  approval  of  this  office." 

7.  It  is  tlius  apparent  that  having  established  the  making  of  the 
contract  and  the  authority  of  the  officer  officiating  being  unquestioned, 
the  claimant  is  entitled  to  relief,  and  it  should  be  paid  such  damages 
as  it  may  be  able  to  show  were  sustained  because  of  its  reliance  upon 
the  faith  of  these  two  agreements. 

DISPOSITION. 

The  War  Department  Board  of  Contract  Adjustment  hereby  trans- 
mits its  decision  to  the  Claims  Board,  Ordnance  Department,  for 
recommendation  to  the  Secretary  of  War  of  a  fair  and  equitable 
basis  upon  which  the  agreement  found  herein  to  have  been  made  by 
the  Government  with  this  claimant  should  be  adjusted,  paid,  and 
discharged,  and  for  further  procedure  in  the  manner  provided  in  sub- 
division c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
Traffic  Division,  General  Staff,  revised  March  26, 1919. 

Col.  Delafield,  Mr.  Bayne,  and  Mr.  Shirk  concurring. 


GaM  No.  365. 

In  tr  MATTER  OF  THE  8AHB0EH  CO. 

JlOT  OF  MABGS  t,  l»i»,  CLiJllS  iniDXB,  HSOBSSAEY  SLSKSHTS  OF— 
COHTBAOTt,  WHAT  COHtTXTUTES,  BXPSHBITnEBt  XABB  IB  AB- 
TICIPATIOB  OF  COBTBAGT,  BEIKBITBBBKBBT  FOB^UCPLZBl) 
AGBBBIIEBTS,  BZPEBBITTJBBS  XABE  IB  ABTICIPA.TXOB  OF  COB- 
TBAOT. — A  olalAftBt  teeking  relief  nnder  the  act  of  Karcli  8,  1919, 
must  show:  First,  that  he  had  an  agreement  with  tome  oAoer  or  a|r«iit 
of  the  OoTerament  who  was  aotlBgr  under  the  authority  of  the  Secre- 
tary of  War;  tooond,  that  tuoh  agreement  was  entovod  Into  In  good 
faith  and  during  the  emergency  contemplated  by  the  act;  and,  third, 
that  the  agreement  was  performed  in  whole  or  In  part,  or  that  ei^endl- 
tures  were  made  or  obUgatloni  Incurred  upon  the  faith  of  the  agree- 
ment prior  to  BoTcmber  18,  1918.  So  where  expenditures  are  made  by 
a  claimant  In  experiments  with  air  speed  Indicators  for  airplanes  for 
the  purpose  of  producing  an  Instrument  capable  of  meeting  the  Got- 
«mment  tests  which,  if  appvoTCd,  would  result  In  its  being  placed  on 
the  approTcd  list  as  being  able  to  produce  the  instrument  which  would 
glTC  It  equal  and  Uke  opportunity  with  other  manufacturers  to  bid  for 
orders  when  such  instruments  were  needed,  but  no  assurance  Is  given 
that  a  contract  would  be  awarded  if  a  satisfactory  instrument  was  pro- 
duced, the  production  of  tuoh  instrument  which  it  approTod,  taken  in 
connection  with  the  facts  does  not  create  a  contract,  express  or  implied, 
between  the  Goyemment  and  the  claimant.  It  appearing  that  the 
claimant  had  no  contract  or  agreement  with  any  ofllcer  or  agent  of  the 
CtoTomment  haying  authority  to  enter  into  such  a  contract  or  agreement 
,  as  would  bind  the  Goyemment  under  the  act  of  March  8,  1919,  his  claim 
must  be  disallowed. 

liieiit.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply.  Circular  No.  17,  by  the  Sanborn  Co.,  of  Boston, 
Mass.,  for  the  sum  of  $1,426.36,  alleged  to  have  been  expended  by 
claimant  upon  an  implied  contract  between  the  Government  and 
claimant  for  the  purchase  of  1,000  air-speed  indicators. 

2.  Early  in  May,  1918,  the  claimant  by  its  president,  Mr.  Frank 
B.  Sanborn,  was  informed  that  the  Government  was  in  the  market 
for  large  numbers  of  air-speed  indicators  for  airplanes. 

8.  On  May  W,  1918,  claimant  called  on  Lieut.  Lamont  A.  Cadmus, 
production  branch,  Bureau  of  Aircraft  Production,  and  was  in- 
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formed  by  Lieut.  Cadmus  that  the  Govermnent  was  in  need  of  large 
quantities  of  these  instruments.  He  was  also  in  that  conversation  in- 
formed by  Lieut.  Cadmus  that  it  would  be  necessary  to  submit  two 
instruments,  which  would  have  to  pass  the  tests  to  which  they  would 
be  subjected  by  the  Science  and  Research  Division  of  the  Bureau 
of  Standards  and  such  other  tests  as  might  be  prescribed  by  the 
Bureau  of  Aircraft  Production,  and  if  they  passed  these  tests  suc- 
cessfully tlie  name  of  his  company  would  be  plac^  on  the  list  of 
approved  manufacturers  in  the  possession  of  the  procurement  divi- 
sion. Aircraft  Production,  and  that  he  could  then  negotiate  with  the 
production  division  for  a  contract  to  furnish  such  instruments. 

4.  At  that  time,  or  shortly  thereafter,  Mi\  Sanborn  discussed  the 
matter  with  Mr.  Eli  F.  Bush,  who  was  then  in  the  purchase  depart- 
ment of  the  Aircraft  Production  Board.  In  that  conversation  Mr. 
Sanborn  was  tcJd  that,  providing  his  instrument  was  approved,  the 
name  of  his  company  would  be  placed  on  the  approved  list  as  being 
able  to  produce  the  instrument,  and  that  he  would  be  givwi  equal 
and  like  opportunity  with  other  manufacturers  to  bid  for  orders 
when  the  procurement  division,  Aircraft  Production,  had  requisitions 
for  air-speed  indicators. 

5.  The  claimant  then  proceeded  to  experiment,  and  in  September, 
1918,  submitted  to  the  Bureau  of.  Standards  two  sample  indicators. 
These  indicators  were  approved  by  the  Science  and  Besearch  Divi- 
sion of  the  Bureau  of  Standards,  and  claimant  was  then  told  that 
his  instruments  would  have  to  undergo  a  field  test  at  Langley  Field, 
and  also  would  have  to  receive  the  approval  of  the  production  engi- 
neering department  at  Dayton,  Ohio. 

6.  In  October,  1918,  claimant  submitted  two  sample  instruments 
to  the  production  engineering  department.  Division  of  Aircraft  Pro- 
duction, at  Dayton,  Ohio,  and  the  same  on  October  20,  1918,  were 
tentatively  approved  by  Dr.  Frank  Schlesinger  in  a  letter  to  the 
accessories  department.  Aircraft  Production. 

7.  On  October  30,  1918,  claimant  submitted  a  written  approval  of 
his  sample  air-speed  indicators. 

8.  No  legal  contract  was  ever  entered  into  between  claimant  and 
any  officer  or  officers  representing  the  Gtovemment. 

DECISION. 

1.  The  act  of  March  2,  1919,  commonly  known  as  the  Dent  Act, 
provides : 

"  That  the  Secretary  of  War  be  *  *  *  authorized  to  adjust, 
pay,  or  discharge  any  agreement,  express  or  implied,  upon  a  fair  and 
equitable  basis,  that*^  has  been  entered  into  in  good  faith  during  the 
present  emergency  and  prior  to  November  12,1918,  by  any  officer  or 
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a^nt  acting  under  his  authority,  direction,  or  instruction  ♦  ♦  ♦ 
with  any  person,  firm,  or  corporation  ♦  *  ♦  for  the  production, 
manufacture,  *  *  *  or  other  purpose  connected  with  the  prose- 
cution of  the  war,  when  such  agreement  has  l^een  performed  in  whole 
or  in  part  or  expenditures  made  or  obligations  incurred  upon  the 
faith  of  the  same  by  any  such  person,  firm,  or  corporation  prior  to 
November  12,  1918,  and  such  agi'eement  has  not  been  executed  in  a 
manner  prescribed  by  law." 

2.  Claimant  must  show,  first,  that  he  had  an  agreement  with  some 
officer  or  agent  of  the  Government  who  was  acting  undec  the  au- 
thority of  the  Secretary  of  War  for  the  production  and  sale  of  his 
air  speed  indicators.  Second,  that  such  agreement  was  entered  into 
in  good  faith  and  during  the  emergency.  Third,  that  the  agreement 
was  performed  in  whole  or  in  part,  or  that  expenditures  were  made 
or  obligations  incurred  upon  the  faith  of  the  agreement  prior  to 
November  12,  1918. 

3.  All  of  claimant's  negotiations  were  with  either  Lieut.  Cadmus, 
Mr.  Bush,  or  Mr.  Sample,  of  the  Aircraft  Production  Department. 

4.  Lieut.  Cadmus  had  no  authority  to  make  such  a  contract  or 
agreement,  and  so  explained  to  claimant : 

"Lieut.  Tanner.  Did  you  at  this  confei'ence  tell  Mr.  Sanborn  that 
if  he  would  produce  two  sample  air  speed  indicators  which  would 
pass  the  required  tests  that  he  would  receive  a  contract  for  a  certain 
number  of  indicators  ? 

"A.  I  did  not."     (Transcript,  p.  45.) 

This  is  also  corroborated  by  claimant,  as  follows : 

"Lieut.  Tanner.  Did  he  in  any  way  state,  'If  you  produce  this  I 
will  give  you  a  contract '  ? 
"A.  No,  sir. 
"Lieut.  Tanner.  He  simply  explained  the  situation;  that  he  would 

recommend  it? 

"A.  Yes,  sir.  He  was  very  careful  in  that.  I  remember  that  at 
the  time  he  put  it  in  the  proper  way."     (Transcript,  p.  29.) 

5.  Therefore  if  a  contract  or  agreement  was  made  between  claim- 
ant and  the  Government  it  must  have  been  made  by  claimant  with 
either  Mr.  Bush  or  Mr.  Sample. 

6.  Mr.  Bush  testified  that  he  had  made  no  agreement  with  Mr. 
Sanborn : 

"Lieut.  Tanner.  Did  you  make  a  promise  that  if  he  produced  two 
sample  air  speed  indicators  which  would  be  acceptable  tnat  he  would 
i%ceive  an  order  s 

"Mr.  Busii.  No;  I  did  not."     (Transcript,  p.  56.) 

7.  There  was  no  agreement  or  contract  made  between  Mr.  Sanborn, 
representing  claimant  company,  and  Mr.  Sample : 

"Lieut.  Tanner.  Did  you  in  your  conversation  with  Mr.  Sanborn 
promise  him  that  if  he  produced  two  sample  indicators  which  were 
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accepted  by  the  production  engineering  department  that  he  would 
receive  the  contract  ? 

"  Mr.  Sampos.  Oh^  no. 

"  Lieut.  Tanner.  Did  you  state  anything  which  would  give  him 
the  right  to  infer  that  fact? 

"Mr.  Sample.  Oh,  no.'^     (Transcript,  pp.. 62-63.) 

8.  From  the  foregoing  it  is  clear  that  the  claimant  had  no  oontract 
or  agreement  with  any  officer  or  agent  of  the  Government  having 
authority  of  the  Secretary  of  War  to  enter  into  such  a  contract  or 
agreement  as  would  bind  the  Government  under  the  act  of  March  2, 
1919,  and  his  claim  for  remuneration  must  fail  on  this  ground. 

9.  As  claimant's  claim  must  be  denied  upon  the  ground  that  there 
was  no  contract,  express  or  implied,  between  the  Government  and  the 
Sanborn  Co.,  it  is  unnecessary  to  consider  the  other  questions  above 
stated. 

10.  For  the  reasons  above  stated,  the  relief  asked  for  herein  must  be 
denied. 

DisposmoN. 

A  copy  of  the  foregoing  decision  will  be  forwarded  to  the  Claim 
Board,  Aircraft  Production,  for  their  information. 
Col.  Delafield,  Lieut.  Col.  Junldn,  and  Mr.  Eaton  concurring. 


Case  No.  578. 

In  re  MATTEE  OF  THE  ULSQ  BOBT  CO. 

1.  ACT  OF  MABCH  2,  1919,  CONTBACT  WITHOT  XBAHIHO  OF^COITTBACT, 
TBB1C8  OF  GOVBBM  A8  TO  C0XFBN8ATI0K.— Where  an  anthorlMd 
ofleer  requested  olainuat  to  ereot  a  storage  building  of  a  speoified 
type  to  be  used  in  eonneetion  with  Goyemment  oontracts  and  agreed 
to  allow  claimant  |15,000  toward  amortization  of  the  cost  of  the  build- 
ing, an  agreement  was  made  within  the  provisions  of  the  act  of  lEarch 
9,  1919,  to  eompensate  claimant  to  the  extent  of  |15,000  of  the  cost  of 
the  bnildinfr,  and  claimant  is  not  entitled  to  any  additional  amount, 
although  the  cost  of  the  building  was  greater  than  anticipated,  ^espe- 
cially where  it  appears  that  an  additional  allowance  was  discussed,  but 
as  the  Unal  cost  of  the  building  was  then  not  known,  claimant  and  the 
CtoTcmment  agent  were  unable  to  determine  whether  any  further  sum 
should  be  allowed. 

9.  AHTZCIPATZON  OF  COHTBACT,  BEUCBIXBSEICSNT  FOB  EXPENBITUBES 
MADE  IN— BZPSHBrnnElES  MADE  IN  ANTICIPATION  OF  CONTBACT, 
BEUKBUBSSXENT  FOB. — ^A  claimaint  is  not  entitled  to  reimbursement 
for  expenditures  made  on  its  own  authority  without  any  agreement  on 
the  part  of  the  0oTemment  to  pay  any  part  thereof. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  f ollowings  facts : 

1.  The  E.  J.  Lang  Body  Co.  claims  it  erected  a  building  on  its  own 
land  at  the  request  of  Maj.  T.  W.  Carlisle,  head  of  the  motor  equip- 
ment and  procurement  section  of  the  Government,  for  which  it  paid 
$32,265.48,  and  that  it  built  additional  railroad  tracks  and  switches 
connecting  with  said  building,  for  which  it  paid  $3,502.89,  making  a 
total  of  $35,768.37  which  it  expended.  It  states  the  railroad  tracks 
are  of  no  value  to  it,  but  it  offers  $14,000  for  the  building,  so  that  the 
balance  asked  by  the  claimant  is  $21,768.37. 

2.  The  claimant's  president,  E.  J.  Lang,  testified  that  in  July,  1918, 
he  was  asked  by  Maj.  T.  W.  Carlisle  if  he  would  take  a  contract  for 
mounting,  camouflaging,  and  crating  1,600  motor  bodies,  and  he  re- 
plied claimant's  facilities  were  not  sufficient  to  store  parts  necessary 
for  the  work. 

3.  E.  J.  Lang  then  began  negotiations  with  Maj.  T.  W.  Carlisle 
with  a  view  to  erecting  a  building  of  a  tjrpe  recommended  by  the  Gov- 
ernment. It  appears  that  Maj.  Carlisle  authorized  the  claimant  to 
erect  the  building,  and  agreed  that  $15,000  of  the  cost  should  be  amor- 
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tized  from  an  additional  charge  of  $15,000  the  claimant  was  to  be 
allowed  on  the  proposed  contract  for  the  said  work  on  1,500  motor 
bodies.    Mr.  Lang  testified  (p.  3) : 

'^  The  contract  never  came  through,  but  we  went  ahead  and  finished 
the  building." 

Maj.  Carlisle  testified  (pp.  26  and  27) : 

^' After  talking  with  Charrin^on,  I  definitely  told  Lang  to  go  ahead 
with  his  building  and  to  write  me  a  letter  *  *  *  specifically 
stating  in  his  price  of  so  much  per  body  there  was  to  be  a  $5  charge 
included  and  another  $5  charge  in  another,  making  a  total  charge  of 
$16,000." 

On  August  5, 1918,  the  claimant  wrote  Maj.  T.  W.  Carlisle: 

"  2.  As  discussed  with  you  at  the  time  the  writer  was  in  Washing- 
ton, it  was  necessary  to  construct  an  extra  storage  buildingof  a  ca- 
Sacity  to  handle  the  abnormal  shipments  of  bodies  from  llale  and 
[ilboume  and  the  Wilson  Body  Company,  and  we  agreed  that  part  of 
this  expense  was  to  be  absorbed  by  the  additional  charge  of  ^  more 
on  our  price.  *  *  *  If  you  decide  that  we  shall  crate  these  cars 
there  will  also  be  an  additional  charge  of  $5. 

^^  3.  It  is  also  understood  that  on  the  additional  work  this  company 
shall  receive  from  the  Government,  amendments  which  have  been 
added  in  our  letter  of  to-day,  must  also  be  added  to  our  contract." 

Maj.  Carlisle  testified,  page  28: 

^^  Question.  You  say  that  you  agreed  definitely  with  Mr.  Lane  that 
he  should  receive  $15,000  towards  amortization  of  the  cost  of  that 
plant? 

"  Mr.  CARusiiE.  Yes,  sir ;  I  did. 

'^  Question.  Did  you  and  Mr.  Lang  have  any  conversation  in  regard 
to  any  further  amortization  beyond  the  $15,000  on  that  plant? 

"Mr.  Carlisle.  As  I  said  before,  that  was  discussed. 

"  Question.  What  was  said  ? 

"  Mr.  Carlisle.  I  don't  know  where  my  authority  began  and  where 
it  ended  on  that,  and  I  did  not  commit  myself  at  all,  but  took  it  up 
with  Col.  Black,  and  if  the  matter  had  come  up  again  T  was  advised 
that  we  did  have  authority  to  absorb  some  more  of  that  building  the 
same  as  we  did  the  $15,000;  but  it  never  came  to  a  show-down. 

"  Mr.  Cablislb  (pp.  29  and  30) .  I  was  asked  by  him  (Mr.  Lan^) 
how  much  of  this  building  we  could  absorb,  and  I  told  him  that  I  did 
not  know,  I  never,  got  an  additional  ruling  from  Col.  Black,  but  he 
said  there  was  no  question  in  his  mind  that  if  things  went  ahead  and 
if  his  price  was  satisfactory  on  those  same  bodies  they  most  likely 
would  absorb  some  part  of  it. 

"  Question.  Who  asked  you  how  much  they  could  absorb  ? 

"  Mr.  Carlisle.  Mr.  Lang  asked  me  that,  and  I  did  not  tell  him, 
because  I  did  not  know. 

"  Question.  Then  the  only  arrangement  between  you  and  Mr.  Lang 
was  that  they  should  be  allowed  $15,000  towards  amortization  of  the 
<;ost  of  the  plant? 

"  Mr.  Carlisle.  Yes,  sir;  because  that  is  all  they  could  amortize^'* 
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Mr.  Lang  testified  (pp.  31  and  32) : 

"Question.  Mr.  Lang,  when  you  were  negotiating  with  Major 
Carlisle  regarding  the  amortization  of  this  building,  you  were  not 
sure  whether  the  Government  would  allow  you  the  total  cost  for 
amoilization  or  not,  wei^e  you  ? 

"Mr.  Lang.  Xo;  we  had  not  thought  that  it  would  take  in  the 
total  amortization,  but  it  was  thought  about  and  talked  about  at 
random;  but  we  thought,  in  the  event  that  only  this  amount  was 
coming  through,  this  company  could  stand  $14,000  or  $lofiOO  on  that 
building,  which  could  be  used  as  a  storehouse  or  other  similar  pur- 
poses. 

"  Question.  Major  Carlisle  told  you  definitely  that  he  would  allow 
you  $15,000  for  amortization? 

"  Mr.  Lang.  On  the  mounting  and  crating. 

"  Question.  And  that  is  what  definite  understanding  you  had  ? 

"  Mr.  Lang.  Yes. 

"Question  (p.  5).  Do  you  recall  whether  or  not  there  was  any 
conference  tvith  Major  Carlisle  at  this  time  in  regard  to  the  cost  of 
the  building? 

"  Mr.  Lang.  We  figured  that  the  building  would  run  in  the  neigh- 
borhood of  $30,000  or  more;  *  *  *  that  the  building  would  be 
worth  to  us     *     *     *     half  of  the  $30,000  it  cost  at  that  time." 

4.  The  claimant's  president,  E.  J.  Lang,  testified  he  was  advised 
by  Mr.  George  Randies,  chief  of  the  maintenance  section,  to  go  to 
Camp  Holabird  and  study  the  Government  buildings  there  used  for 
storage  purposes,  which  he  did ;  that  claimant  also  constructed  addi- 
tional railroad  tracks  and  railroad  facilities  to  connect  with  the  new 
building;  that  claimant  paid  therefor  the  total  sum  of  $35,768.37, 
and  that  the  said  work  was  completed  in  December,  1918;  that  the 
building  is  detached  from  the  claimant's  main  buildings  and  can  only 
be  used  by  claimant  as  a  shipping  and  receiving  depot,  which  it 
could  have  built  for  the  sum  it  is  now  offering  the  Government  for 
said  building,  $14,000 ;  that  the  additional  railroad  tracks  are  of  no 
value  to  claimant. 

T.  H.  Hollenback,  assistant  to  the  Cleveland  district  Claims  Board, 
states  in  his  letter  of  May  9,  1919,  to  the  Cleveland  district  Claims 
Board  : 

"  The  contractor  has  offered  $14,000  for  this  building.  This  offer 
we  believe  to  be  fair  and  just  and  is  approved  by  price  approval  com? 
mittee  (see  Exhibit  'B'  attached).  The  railway  switch  must  be  re- 
moved and  the  lot  regi'aded  to  adapt  plant  for  their  regular  com- 
mercial business.  The  cost  of  the  work  of  putting  yard  into  propet 
condition  will  absorb  all  of  the  salvage  value  of  this  switch." 

5.  The  claimant  in  its  claim  states : 

"The  cost  of  addition$il  facilities  for  the  promised  contract  for 
mounting,  camouflaging,  and  crating  twelve  to  fifteen  hundred  recon- 
naissance and  machine-gun  bodies,  as  explained  by  Major  Carlisle, 
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were  to  be  partially  ahsorhed  by  adding  an  additional  charge  to  the 
price  we  were  then  getting  for  shnilar  work.  This  additional  charge 
and  the  price  for  the  work  was  to  be  determined  later,  for  the  reason 
that  tHere  was  nothing  positive  at  that  time  as- to  the  cost  of  the 
building,  nor  the  increased  cost  that  labor  was  demanding  of  this 
company." 

0.  The  claimant  entered  into  contracts  and  incurred  obligations 
for  the  construction  of  the  building  before  November  12,  1918. 

7.  E.  J.  Lang  testified  in  relation  to  the  railroad  switch,  page  5 : 

"Question.  Did  he  (Mr.  Eandles)  give  you  his  verbal  approval 
for  putting  up  any  type  of  building? 

"  Mr.  Lang.  Yes. 

"  Question.  Also  for  increased  railroad  facilities  ? 

"Mr.  Lang.  It  was  not  necessary  to  have  that.  It  was  only  a 
matter  of  throwing  a  switch  around  from  our  own  switch." 

"Mr.  Lang.  At  the  time  we  talked  about  building  we  did  not  talk 
about  railroad  facilities.  The  Shipping  Board  could  handle  that. 
They,  however,  got  real  nasty  about  it  and  wanted  to  know  why  we 
did  not  put  cranes  out  over  the  railroad  to  load  the  cars." 

DECISION. 

1.  Maj.  T.  W.  Carlisle  requested  E.  J.  Lang,  the  claimant's  presi- 
dent, to  erect  a  storage  building  of  a  type  recommended  by  the  Gov- 
ernment engineers  and  agreed  to  allow  the  claimant  $15,000  toward 
amortization  of  the  cost  of  said  building. 

2.  The  question  arises  whether  anything  further  is  due  the  claim- 
ant on  the  said  building.  E.  J.  Lang  testified  that  he  figured  that  the 
building  would  cost  about  $30,000,  and  that  the  building  would  be 
worth  to  the  claimant  half  of  the  $30,000  at  that  time.  The  claimant 
now  offers  $14,000  for  the  building,  although  it  cost  $32,265.48.  It 
seems  the  cost  of  the  construction  of  such  a  building  would  be  as 
much,  or  more,  now  than  it  was  then.  When  E.  J.  Lang  learned  the 
Government  would  allow  $15,000  on  the  cost  of  the  building  he  went 
ahead  with  its  construction.  There  were  discussions  between  E.  J. 
Lang  and  Maj.  Carlisle  as  to  whether  a  further  sum  should  be  allowed, 
but  the  final  cost  of  the  building  was  not  then  known,  and  they  were 
unable  to  determine  whether  anv  further  sum  should  be  allowed. 
The  claimant  anticipated  an  increased  volume  of  business  and  an 
increased  profit,  and  was  satisfied  to  erect  the  building  upon  the 
promise  of  $15,000  to  be  paid  it  by  the  Government  It  seems  it 
assumed  costs  beyond  that  sum  as  a  business  risk,  and  the  expenditures 
were  made  on  the  faith  of  the  agreement  that  claimant  should  be 
allowed  $15,000.  That  sum  seems  a  fair  allowance,  and  we  are  unable 
to  find  any  agreement  that  the  claimant  should  be  paid  any  further 
sum. 
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8.  It  seems  the  claimant  constructed  the  additional  railroad  tracks 
on  its  o^n  authority.  We  find  no  agreement  on  the  part  of  the 
Oovemment  to  pay  any  part  of  the  cost  of  the  railroad  tracks. 

4.  The  Board  finds  an  agreement  was  made  with  the  claimant 
by  an  officer  acting  under  the  authority  of  the  Secretary  of  War, 
within  the  provisions  of  the  Dent  Act,  to  compensate  the  claimaiit 
to  the  extent  of  $15,000  for  the  cost  of  the  said  building. 

Col.  Delafield,  Col.  Boggs,  and  Ldeut.  Col.  Junkin  concurring. 

o 


INDEX. 


Case  No. 


651 

446 

353 

1153 

18 

18 
425 

2046 
271 
352 
266 
175 
67 

94 

95 

412 

412 

316 

316 

265 

96 

172 

172 

507 

186 

40 

41 

281 

31 

26 
187 
424 
424 
417 


Name  of  claimant. 


Subject  matter. 


Acetate  of  lime  cases 

Advance  Manufacturing  Co 

Ajax  Rubber  Co 

AllgTunu,  Carl  Godfrey 

American  Car  <fe  Foundry  Co 

American  Smelting  &  Refining 
Co. 

do 

American  Standard  Metal  Prod- 
ucts Corporation. 

Ames,  Charles  F. ,  <fe  Co 

Amick,  George  H 

Apollo  Steel  Co 

Austern,  Lester 

Auto  Compressor  Co : 

Bannerman,  Flrancis 


Acetate  of  lime 

Clothing,  Army  leggins 

Machining  steel  truck  wheels. 

Patent  royalty 

Artillery  repair  truck  bodies. 
Copper 


Page. 


Decision  of  Secretary  of  War. 
Gauges 


Barclay  Chemical  Co 

Bartley,  John 

Bates,  A.  J.,  Co 

do 

do 

do 

Beattie  Manufacturing  Co 

Beerston  Acetate  Co 

Beloit  Bur  Manufactiuing  Co. . . 

do 

Berger,  I.,  &  Co 

Berry,  Thomas  Chemical  Co 

Bibb  Manufacturing  Co 

do 

Bijou  Waist  Co 

Blanke,  C.  F.,  Tea  &  Coffee  Co 


Blewett,  Henry  &  Sons 

Boyne  City  Chemical  Co 

Braddock  Manufacturing  Co. 

do 

....do 
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Purchase  price  of  pump. 

Walnut  gunstock  lumber 

Corrugated  galvanized  steel 

Raincoats 

Saddlers'  edge  tools 

Ordnance  stores  destroyed   by 

fire,  Rock  Island  Arsenal. 

Acetate  of  lime 

do 

Field  shoes 

Decision  by  Secretary  of  War 

Jerkins. 

Decision  by  Secretary  of  War 

Duck 

Acetate  of  lime - 

Dental  engine  burs 

Decision  by  Secretary  of  War 

Woolen  trousers 

Acetate  of  lime 

Cotton  duck 

do 

Mosquito  bars 

Additional  machinery,  facilities 

and  equipment. 

Hard  bread 

Acetate  of  lime 

9.2  cast-steel  ingots 

Rehearing 

Cast-steel  ingots 
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100 

36 
306 
447 

378 

533 

355 
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302 

83 

1573 
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192 

11 


Bradley,  G.  W.,  Axe  &  Tool  Co. 

Buckhannon  Chemical  Co 

Buckman  &  Pritehard  (Inc.) 

Burdett  Manufacturing  Co , 

Cadillac  Chemical  Co 

Cannon  Mills 

Canton  Sheet  Steel  Co 

....do 

Camie-Goudie  Manufacturing  Co. 

Certus  Cold  Glue  Co 

do 

Chalmers  Knitting  Co 

Chamber  of  Commerce,   Mont- 
gomery, Ala. 

Charcoal  Iron  Co.  of  America 

Clawson  Chemical  Co 

Clover  Worsted  Mills 

Cohen,  S.  &  L 

Coleman  College 


Subject  matter. 


Columbia  Railway  Gas  &  Elec- 
tric Co. 
Columbia  University 


Copper  Clad  Steel  Co. 
Corbett  &  Stewart — 


Coryville  Chemical  Co. . . 
Crossley  Chemical  Co — 

Cumner-Diggins  Co 

Custer  City  Chemical  Co. 

Dan  Patch  Co 

Davenport-Brown  Co — 


do. 


Day  Chemical  Co 

Decker,  J.  H.,  Son  &  Co. 
Decker,  Alfred,  &  Cohn. . 


4     Dennison  Manufacturing  Co. 


14  I  Dewey  Brothers. 


Axes 

Acetate  of  lime 

Rutile 

Mope 

Acetate  of  lime 

Gauze 

Corrugated  steel  sheets 

Rehearing 

Canvas  tops,  sides,  and  curtains. . 

Argentine  casein 

Decision  by  Secretary  of  War 

Cotton  drawers  and  undershirts. . 

Railroad  construction,  Taylor 
Field. 

Acetate  of  lime 

do 

Uniform  cloth 

Wool  coats 

Housing,  subsistence,  and  in- 
struction of  soldiers. 

Power-transmission  line 


Housing,   subsistence,   and  in- 
struction of  soldiers. 
Copper-clad  steel  stripe 


Acetate  of  lime. 


51 
51-372 


Doehler  Die  Casting  Co, 
do 


....do 

do 

....do 

....do 

Litter  poles 

Increased  facilities  airplane  pro- 
pellers. 

Hydraulic-jack  chests  and  crat- 
ing boxes. 

Acetate  of  lime 

Clothing,  mittens 

Wool  coats 

Tags  and  containers 

Hay 

Gas  mask  parts 

Rehearing 


Page. 
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83 
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818 

558 
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856 
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200 
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23 
38 
44 
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199 
112 

1858 
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21 

113 
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35 

114 
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72 

7 

195 

116 

117 

430 

6 

45 

2 

118 

44 

402 

448 

13 
70 
70 
30 
30 
119 
427 

169 

270 

1728 

.  484 

484 

17 

17 


Name  of  claimant. 


Domestic  Laundry  Co 

Duck  Harbor  Lumber  &  Chem- 
ical Co. 
DuPont  de  Nemours,  E.  I.,  Co. . 

Early  &  Daniel  Co 

do 

East  Jordan  Chemical  Co 

East  Wilton  Woolen  Mills 

Federal  Carbonic  Co 

Fleischer,  Louis,  <k  Co 

Forest  Chemical  Co 

Forest  Products  Chemical  Co 

Fort  Smith  Biscuit  Co 

Fouts,  C.  C.,Co 

Friedman,  Joseph 


Gaffney  Wood  Products  Co 

Genesee  Chemical  Co 

Gilmer,  L.  H.,  Co 

Glens  Falls  Pharmaceutical  Co. . 

Gold  Mark  Knitting  Co 

Goodman,  Harry  C 

Gray  Chemical  Co 

Great  Western  Electro-Chemical 
Co. 

Greenbaum,  Weil  &  Michaels 

Greenville  College 


Guss  &  Mowrey 

Heekin  Can  Co 

...do 

Heidelberg,  Wolff  Co 

,....do 

Heinemann  Chemical  Co 

Heldrich,  Andrew  (see  A.  Nacke 
&  Son). 

Heller,  R.  C,  Co 

Hero  Manufacturing  Co 

Hope  Webbing  Co 

Hudson  Bay  Knitting  Co 

do. 
Hydraulic  Pressed  Steel  Co. 

do. 


Subject  matter. 


Laundry  machinery. 
Acetate  of  lime 


T.  N.  T. 


Hay 

Decision  of  Secretary  of  War 

Acetate  of  lime , 

Blankets , 

Steel  tanks , 

Uniform  coats 

Acetate  of  lime 

do 

Hard  bread 

Water  cans 

Soldering  covers  of  ration  con- 
tainers. 

Acetate  of  lime 

do 


Webbing 

Medicines 

Tape  for  spiral  puttees. 

Raincoats 

Acetate  of  lime 

Carbon  tetrachloride. . . 


Wages 

Housing,    subsistence,  and  in- 
struction of  soldiers. 

Jute-canvas  padding 

Hard  bread  cans 

Decision  by  Secretary  of  War 

Coats  and  overcoats. , 

Rehearing 

Acetate  of  lime 

Gauges 

Pillows .• 

Gas  masks 

Interest 

Gauntlets 

Decision  by  Secretary  of  War. . . 

Corrugated  steel  sheets 

Rehearing 
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244 
200 

848 

54 

62 

.   200 

257 

827 

144 

200 

200 

116 

13 

182 

200 
200 
189 
18 
250 
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200 
762 

846 
682 

526 
325 
330 
284 
316 
200 
191 

529 
376 
835 
632 
635 
72 
83 
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547 
297 
120 
254 
121 
437 
125 
126 
518 
127 
336 
128 
286 
264 
578 

1260 
167 
278 
164 
129 
173 
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130 
131 

1214 
366 
439, 445 
379 
190 
296 

663 

253 
132 
198 
133 
.  680 
581 
582 
27 


Name  of  claimant. 


Subject  matter. 


Pag^- 


Jndiana  Flooring  Co 

Industrial  Engineering  Co 

James  Manufacturing  Co 

Jamison  Cold  Storage  Door  Co 

Keeler  Chemical  Co 

Keystone  Knitted  Fabric  Co 

Keystone  Wood  Products  Co 

Kinzua  Valley  Chemical  Co 

Kuenz  Radiator  Co 

Lackawanna  Chemical  Co 

Ijackawanna  Steel  Co 

lament  Chemical  Co 

I^ncaster  Mills 

Landauer  Beverage  Co 

Lang  Body  Co 

Lansing  Co 

Lawrence  &  Co 

I..eaven worth  Bridge  Co 

Lehigh  Machine  Co 

Leighton,  Arthur,  Co 

Levy  Mattress  Co 

Lewis  Manufacturing  Co 

Lewis  Run  Manufacturing  Co 

Liberty  Wood  Products  Co 

Lincoln  Twist  Drill  Co 

Long-Hargrove  Manufacturing  Co 

Loui8\dlle  Planing  Mill  Co 

Lyons  &  Zeeman 

Luzerne  Chemical  Co 

MacDonnell  Brick  Co 


Mackintosh,  Hemphill  &  Co. 


McCord-Stewart  Co 

McKeen  Chemical  Co. . . 
McMurchy,  John,  &  Son. 
Maplewood  Chemical  Co. 


Maple,  birch,  and  beech  wood... 

Gauges 

Acetate  of  lime 

Refrigerators 

Acetate  of  lime 

Spiral  puttees 

Acetate  of  lime 

....do I 

Radiators ' 

Acetate  of  lime 

Steel-shell  rounds ' 

Acetate  of  lime 

Gauze ' 

Merchandise ' 

Construction  of  building \ 

Trailers ' 

Raincoat  cloth ; 

Construction  of  concrete  bridges. ! 

Gauges. 

Acetate  of  lime 

Cotton  mattresses. 

Surgical  gauze  and  dressings 

Acetate  of  lime 

do 

Milling  machines 

Wool  trousers , . . . 

Wagon  bottoms 

Serging  of  trousers 

Acetate  of  lime 

Loss  account  of  pledge  to  War 

Industries  Board. 
Ordnance  gun  recuperator  forg- 

ings. 

Coffee 

Acetate  of  lime 

Stockings 

Acetate  of  lime 


Marion  Cash  Feed  Co ,  Cord  wood  and  hay. 


Marion  Institute Facilities    for    Student    Army 

Training  Corps. 
Marllx)ro  Cotton  Mills !  Cotton  duck 
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136 
134 
200 
135 
159 
137 
427 
138 
469 
258 

259 
308 
310 
^2 

29 
497 
160 
191 
139 

69 
140 

55 

48 
102 
141 

68 

142 
479 

143 

161 

67 

57 

1823 

81 

8 

727 

65 

415 


Name  of  claimant. 


Subject  matter. 


Manindale  Chemical  Co 

Maryland  Wood  Products  Co 

Meohan,  Thomas  F.,  &  Son 

Merritt  Chemical  Co 

MilanWlle  Chemical  Co 

Minard  Run  Chemical  Co 

Nacke,  A.,  &  Son 

Nanson  Chemical  Co 

National  Carbon  Co 

National  Enameling  &  Stamp- 

in?  Co. 

do 

do 

do 

National  Vaccine  db  Antitoxine 

Institute. 

New  Orleans  Can  Co 

Newport  Rolling  Mill  Co 

Newton  Chemical  Co 

Nordmont  Chemical  Co 

Nusbaum  Chemical  Co i 

Ohio  Trailer  Co ' 

Olean  Chemical  Co , 

Oliver  Iron  &  Steel  Co i 

I 

Oregon  City  Manufacturing  Co. ., 

Oswayo  Chemical  Co ( 

Otto  Chemical  Co ' 

Pacific  Commissary  Co 

Peak,C.W 

Peerless  Insulated  Wire  &  Cable 
Co. 

Penn  Chemical  Co 

Penwarden,  E.  D 

Piqua  Hosiery  Co 

do 

Rttsburgh  By-Products  Co 

Pomilio  Bros 

Ramseiu*,  McAfee  &  Co 


Raymond  Engineering  Corp, 

Rexach,  F.  Benitez 

Rich,  John,  &  Bro. . .' 


Acetate  of  lime 

do 

Repairs  to  tug 

Acetate  of  lime 

do : 

do 

Gauges 

Acetate  of  lime 

Experimental  absorptive  carbon. 
Kettle  inserts 

Boilers 

Ladles,  dippers,  and  saucepans. . 

Marmites 

Laboratory    for    production    of 

antitoxin. 

Increased  facilities 

Corrugated  galvanized  sheets — 

Acetate  of  lime 

do 

do 

10-ton  trailer  spare  parts 

Acetate  of  lime 

Picket  pins 

Overcoats 

Acetate  of  lime 

do 

Officers'    mess,    Camp    Lewis, 

Wash. 

Acetate  of  lime 

Loss  account  of  pledge  to  War 

Industries  Board. 

Acetate  of  lime 

do 

Underwear 

Decision  of  Secretary  of  War. . . . 

Toluol 

Airplanes 

Burial    deceased    officers    and 

soldiers. 

Gauges 

Road  construction 

Blankets 


Page. 
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217 
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200 
200 
191 
200 
844 
395 

259 
362 
243 
598 

176 
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200 
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170 
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179 
209 
200 
200 
838 

200 
380 
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123 
128 
757 
602 
593 

725 
193 
365 
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144 
145 
146 
499 
365 
389 
398 
616 
147 
3 
332, 334 
335 
158 

552 

58 

16 

180 

171 

49 

148 

149 

28 

28 

350 

361 

407 

150 

262 

60-64 

352 
153 
151 
527 
1481 
154 
75 
506 


Name  of  claimant. 


Riefler  &  Sons  (Inc.) 

Riflley  Lumber  Co 

Russell  Chemical  Co 

Salisbury  Wheel  &  Axle  Co. . 

Sanborn  Co 

St.  Louis  Metal  ware  Co 

....do 

Shoninger,  B.,  Co 

Smethport  Wood  Products  Co. 
Smith,  Kleine  &  French  Co. . 


Subject  matter. 


Page. 


Sonnebom,  Henry,  &  Co 

Spoor-Berggren  Binocular  Lab- 
oratory, 
Spring  Garden  Institute 


Standard  Steel  Castings  Co. 
Standley  Skid  Chain  Co. . . 

Stanley  Insulating  Co 

Steel  Car  Forge  Co 


Stewart  Wire  Wheel  Corporation. 

Sullivan  Chemical  Co 

Susquehanna  Chemical  Co , 

Symington- Anderson  Co 

....do 

Symington  Chicago  Corporation. 

Teetor-Hartley  Motor   Corpora- 
tion. 

Tice,  Josiah,  Engineering  Co 

Tionesta  Valley  Chemical  Co 

Torbert ,  A .  C 

Torrey-Epstein  Co 


Treyz,  Geoige  I 

Treyz,  G.  H.,  <fe  Co 

Tyler-Hall  Chemical  Co 

U.  S.  Rubber  Co 

Union  Products  Co 

Vandalia  Chemical  Co 

Warner  Gear  Co 

Watson  Luminous  Gun  Sight  Co. 


Acetate  of  lime 

....do 

....do 

Axles 

Air-speed  indicators. 
Black  steel  barrels. . 

Oil  barrels 

Airplane  propellers. . 

Acetate  of  lime 

Castor  oil 


Overcoats,  trousers,  and  jackets. 


Field  glasses. 


Housing,  subsistence,  and  in- 
struction of  soldiers. 

Metal  motor  truck  wheels 

Skid  chains 

All  steel  food  containers. 

Equipment  for  manufactiuing 
forgings. 

Steel  wheels 

Acetate  of  lime 

....do..... 

Machinery.- 

Rehearing 

Street  railway  extension  (in  Chi- 
cago). 

Motors 

Siurveys 

Acetate  of  lime 

Cranes 

Clothing,  woolen  and  cotton 
breeches. 

Acetate  of  lime 

do 

....do 

Trench  coats 

Hay 

Acetate  of  lime 

Gears 

Liuninous  gun  sights 


20O 
200 
200 
347 
861 
392 
628 
735 
20O 
8 

35» 

338 

699 

131 

70 

322 

660 

26a 
20O 
20O 
97 
101 
77a 

120 

715 

20O 

53 

543 

200 
200 
200 
739 
403 
200 
111 
705 
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Case  No.  Name  of  claimant. 

79  Way  Bros.  Manufacturing  Co 

317  Weber-Knapp  Co 

289  Wellington,  Sears  &  Co 

513  West  Branch  Novelty  Co 

1562  Williams,  J.  B.,  Co 

155  Wisconsin  Chemical  Co 

257  Woodward  Iron  Co 

156  Wright  Chemical  Co 

404  Wrifiley,  Allen  B.,  Co 

157  Wyman  Chemical  Co 


Subject  matter. 


Underwear 

Aluminum  for  airplanes. 

Clothing 

Packing  boxes 

Interest .' 

Acetate  of  lime 

Toluol 

Acetate  of  lime 

Production  of  glycerin. . 
Acetate  of  lime 


Page. 

382 
768 
87 
389 
220 
200 
750 
200 
723 
200 


TOPICAL  INDEX. 
A. 

ACCEPTANCE. 

Sec  Offer  and  Accept  a:?  ce. 

1.  Acceptance,  What  Constitutes — DEi.nERY,  What  Constitutes — 
pELnEiLY,  He\'ocation  OF  ORDER  OF,  Efjt.ct  OF. — A  written  order  for  a 
pump  owned  by  cUiimant  given  the  purchaser  by  claimant  directing  his 
bailee  to  deliver  the  same  is  a  CH>nstructive  delivery  thereof.  And  where 
the  purchaser  notified  claimant's  bailee  of  the  purchase  of  the  pump  and 
requested  additional  time  in  which  to  remove  it,  this  constituted  an  act 
(»f  ownership  and  indicated  an  intent  to  re<*eive  the  pump.  Nor  does  the 
fact  that  sul>.se(iueut  thereto  claimant  notified  his  bailee  not  to  deliver 
the  puuip.  which  order  was  later  canceled,  change  the  rights  of  the  parties 
where  it  apitears  claimant  was  always  ready  to  i^ermlt  delivery  upon  re- 
ceiving payment,  and  that  the  purchaser  had  failed  to  pay  for  the  pump, 
as  agreeil.     (Charles  F.  Ames  &  Co.,  Case  No.  2046,  p.  830.) 

ACCEPTANCE  OF  AWARD. 

Cross    references:    Accord   and    Satisfaction;    IIktj^ase   of   Contract; 
Waher. 

Acceptance  of  Award. — Where  a  compulsory  order  made  in  the  manner 
presiTibetl  by  law  has  been  canceled,  and  an  award  made  by  the  War 
Department  Board  of  Appraisers,  and  the  claimant  has  given  the  Gov- 
ernment a  general  release  of  all  claims  under  such  contract,  all  doubts 
and  disputes  titereunder  have  been  eliminated.  (L.  II.  Gilmer  C^.,  Case 
No.  430,  p.  189. ) 

Acceptance  of  Offer.  Neckssity  for — Contract.  What  Constitutes — 
Oki^-er,  Necessity  for  Acceptance  of. — For  an  offer  to  constitute  a  con- 
tract there  must  l>e  an  acceptance  thereof  by  the  offeree,  and  this  must  be 
established  by  the  evidence.     (A.  J.  Bates  Co..  Case  No.  412,  p.  573.) 

Acceptance,  Counter  Ojter  as — CoNTRAtrr,  Necessity  fob  Meeting  of 
Minds— Offer,  Necessity  for  Acceptance  to  Constitute  Contract. — 
Before  an  agreement  can  be  entereil  into  there  must  be  a  meeting  of  the 
minds  of  the  parties,  .so  where  an  offer  is  submitted,  which  instead  of 
being  accei>ted  is  followetl  by  a  counter  proiM»sal  to  which  the  evidence 
fails  to  show  the  other  jwrty  assented,  the  minds  of  the  parties  have  not 
met  and  no  agreement  can  be  preilicated  on  such  transaction.  (George  H. 
Amick,  Case  No.  271,  p.  560. ) 

ACCORD  AND  SATISFACTION. 

Cross  references :  Act  of  March  2,  1919 ;  Contracts. 

Accord  and  Satisfaction. — ^A  verbal  contract  was  entered  into  between  tlie 
Government  and  a  manufacturer  under  the  terms  of  which  the  latter  was 
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ACCORD  AND  SATISFACTION— Continued. 

to  solder  covers  on  100,000  galvanized-lron  ration  containers  at  28  cents 
each.  This  contract  was  canceled  when  22,716  containers  had  been  com- 
pleted. Under  a  previous  similar  completed  contract  with  the  Govern- 
ment the  manufacturer  had  received  31^  cents  each  for  the  same  char- 
acter of  work.  He  agreed,  upon  cancellation  of  the  contract  in  question, 
that  if  he  should  be  allowed'  to  invoice  the  containers  then  completed  at 
31^  cents,  the  price  named  In  the  earlier  contract,  he  would  make  no  fur- 
ther claim  against  the  Government  on  account  of  the  cancellation.  This 
proposal  was  accepted  on  behalf  of  the  Government  and  he  received  pay- 
ment accordingly  on  such  invoice.  Later,  being  unable  to  dispose  of  cer- 
tain material  he  had  procured  for  the  performance  of  the  canceled  con- 
tract, he  filed  a  claim  for  the  alleged  loss  occasioned  thereby. 
Heldy  That  the  completed  transaction  is  an  accord  and  satisfaction  and  is  a 
bar  to  all  action  on  the  original  contract,  and  that  the  claimant  assumed 
responsibility  for  disposition  of  raw  materials  he  had  on  hand.  (Joseph 
Friedman,  Case  No.  195,  p.  182.) 

ACQUIESCENCE. 

Cross  references:  Expebtmental  Contracts;  Adjustment  of  Conisact 
Price. 

Acquiescence  in  Experimental  Contract  by  Government. — Where  the 
Government  enters  into  an  experimental  contract  by  reason  of  which 
fact  it  is  impossible  to  fix  a  price  for  the  article  contracted  for,  and  it  Is 
agreed  that  the  contractor  shall  be  paid  the  cost  incurred  In  the  per- 
formance of  the  contract  plus  10  per  cent  profit,  and  the  Government 
keeps  in  close  touch  with  the  contractor  during  the  performance  thereof, 
the  failure  of  the  Government  to  cancel  or  modify  the  contract  must  be 
construed  as  a  tacit  acquiescence  in  the  incurring  of  unexpectedly  high 
cost,  and  the  claimant  will  be  paid  in  accordance  with  the  terms  of  the 
contract     (Stanley  Insulating  Co.  (Inc.),  Case  No.  180,  p.  322.) 

Acquiescence  by  Government. — ^Where  the  Gtovernment  enters  Into  a  con- 
tract which  contemplates  experimentation,  by  reason  of  which  fact  it 
is  impossible  to  fix  a  price  for  the  articles  contracted  for,  and  it  is  agreed 

^  the  contractor  shall  be  paid  the  cost  incurred  in  the  performance  of  the 
contract  plus  10  per  cent  profit,  and  the  Government  keeps  in  close  touch 
with  the  contractor  during  the  performance  thereof,  in  view  of  the  pro- 
spective value  of  the  article  to  the  Army  in  the  event  of  the  experiments 
resulting  in  the  successful  development  of  same,  the  failure  of  the  Grovem- 
ment  to  protest  against  the  conduct  of  the  experiments  on  the  basis  of 
the  contract  amounts  to  an  acquiescence  in  the  conduct  of  the  claimant 
under  General  Orders,  No.  103,  War  Department,  series  1918,  and  the 
claimant  is  entitled  to  payment  of  such  costs  plus  10  per  cent.  (Stanley 
Insulating  Co.  (Inc.),  Case  No.  180,  p.  322.) 

« 

ACT  OF  MARCH  2,  1919  (KNOWN  AS  DENT  ACT). 

Act  of  March  2,  1919. — The  act  of  March  2,  1919,  is  not  applicable  to 
agreements  entered  into  after  November  12,  1918.  (Davenport-Brown 
Co.,  Case  No.  1573,  p.  227.) 

Board  of  Contract  Adjustment  designated  as  Secretary  of  War's  agent  to 
adjust  claims.     (Pomillo  Bros.,  Case  No.  81,  p.  602.) 

Act  Approved  March  2.  1919,  What  Constitutks  an  Implied  Contract  or 
Informal  Agreement  Within  the  Provisions  of. — In  order  to  constitute 
a  valid  claim. under  the  act  approved  March  2,  entitled  *'An  act  to  pro- 
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vide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  purposes,"  there  must  be  an  agreement,  express  or 
implied,  and  there  are  three  essential  elements  to  such  an  agreement: 
(1)  It  must  have  been  enteredi  into  for  a  purpose  connected  with  the 
prosecution  of  the  war;  (2)  such  an  agreement  must  have  been  performed 
in  whole  or  in  irart  ur  expenditures  must  have  been  made  or  obligations 
incurred  upon  the  faith  of  same  prior  to  November  12,  1918;  (3)  such 
an  agreement  must  not  have  been  executed  in  the  manner  prescribed  by 
law.     (The  Doehler  Die  Casting  Co.,  Case  No.  51,  p.  44.) 

Act  of  March  2,  1919,  Contracts  Under — Contract,  What  Constitutes — 
Implied  Agreements,  What  Constitutes. — Where  claimant  agreed  to 
furnish  food  for  the  officers  at  a  training  camp,  which  officers,  it  was 
understwxl,  were  personally  responsible  for  their  meals,  and  no  promise 
was  made  by  anyone  on  behalf  of  the  Government  that  it  would  be  re- 
sponsible for  loss  sustained  by  any  officer's  failure  to  pay  his  bills,  no 
agreement,  express  or  implied,  is  established  which  entitled  claimant  to 
relief  under  the  act  of  March  2,  1919.  (Pacific  Commissary  Co.,  Case 
No.  68,  p.  838.) 

Act  of  March  2,  1919,  Necessary  Elements  of  Claims  Under.— Under 
the  act  of  March  2,  1919,  the  Board  Is  not  authorized  to  make  an  award 
where  the  evidence  does  not  establish  an  agreement,  express  or  implied^ 
by  any  officer  or  agent  acting  under  the  authority  of  the  Secretary  of 
War  or  that  of  the  President  with  claimant  within  the  meaning  of  the 
act.     (Pacific  Commissary  Co.,  Case  No.  68,  p.  838.) 

Act  of  March  2,  1919,  Necessitt  of  Agreement,  Express  of  Implied,  as 
Basis  of  Claim  Under. — Where  there  is  no  agreement,  express  or  im- 
plied, there  is  nothing  which  the  Secretary  of  War  is  authorized  to  settle 
for  under  the  act  of  March  2,  1919.  (Lincoln  Twist  Drill  Co..  Case  No. 
1214,  p.  83a) 

Act  of  March  2,  1919,  Elements  of  Claim  Under. — ^Under  the  act  of 
March  2,  1919,  in  order  to  hold  the  (rovernment  liable  in  any  manner 
whatever  it  is  necessary  that  some  agreement  be  entered  into  between 
the  parties,  either  by  express  words  or  by  conduct  from  which  an  agree- 
ment may  be  Implied.     (Lester  Austern,  Case  No.  266,  p.  812.) 

Act  of  March  2,  1919,  Claims  Under,  Necessary  Elements  of — ^Antici- 
pation op  Contract,  Reimbursement  for  Expenditures  Made  in — ^Ex- 
penditures Made  in  Anticipation  of  Contract,  Reimbubsement  for. — 
To  justify  a  recovery  under  the  act  of  March  2,  1919,  the  assurances 
alleged  to  have  been  made  must  be  of  such  a  nature  as  to  have  consti- 
tuted an  agreement  between  the  parties ;  that  Is,  a  meeting  of  the  minds 
upon  such  definite  understanding  as  to  create  a  legal  or  equitable  obliga- 
tion on  the  part  of  the  Government.  So  where  claimant  is  given  a  con- 
tract for  410  tons  of  rutile,-  then  in  great  demand,  and  is  assured  by 
Government  agents  that  there  is  a  great  need  for  this  material  and  that 
there  would  be  in  the  future  a  great  demand  for  it,  and  as  a  result  of 
business  judgment  based  on  a  knowledge  of  conditions  and  such  assur- 
ances, claimant  makes  expenditures  and  incurs  obligations  In  procuring 
machinery  necessary  for  the  performancce  of  its  contract,  no  legal  or 
equitable  obligation  is  created  on  the  part  of  the  Government  to  reim- 
burse claimant  for  loss  sustained  by  it  in  purchasing  and  having 
installed  such  machinery  in  anticipation  of  future  orders  which,  due  to 
the  cessation  of  hostilities,  are  never  given.  (Buckman  &  Pritchard 
(Inc.),  Case  No.  470,  p.  789.) 
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Act  of  Mabch  2,  1919,  Jurisdiction  of  Secbetaby  of  Wab  Undeb — Com- 
PUI.SOBT  Obders,  Not  Aobeekentb  Execcted  in  Man  neb  Pbescbibed  bt 
Law — ^JuBisDicTiON  of  Secbetabt  of  Wab — Secbetaby  of  Wab,  Jubisdic- 
TioN  OF. — ^The  act  of  March  2,  1919,  limits  the  power  of  the  Secretary  of 
War  to  adjust  any  agreement,  express  or  implied,  which  has  not  been 
executed  in  the  manner  prescribed  by  law.  This  limitation  rdates  to 
section  3744,  Revised  Statutes,  which  provides  that  the  Secretary  of  War 
shall  cause  Government  contracts  to  be  reduced  to  writing  and  signed 
by  the  contracting  parties  with  their  names  at  the  end  thereof.  A  com- 
pulsory order  issued  under  the  provisions  of  section  120  of  the  national- 
defense  act,  not  being  so  signed,  is,  therefore,  not  an  agreement  executed 
in  the  manner  prescribed  by  law  within  the  meaning  of  the  act  of  March 
2,  1919,  and  the  limitation  above  referred  to  does  not  prevent  the  Secre- 
tary of  War  from  adjusting,  paying,  or  discharging  under  the  act  an 
agreement  implied  in  law  from  a  compulsory  order.  (Pittsburgh  By- 
product Coke  Co.,  Case  No.  1823,  p.  757. ) 

Act  of  Mabch  2,  1919,  Necessaby  Elements  of  Claim  Under — ^Anticipa- 
tion OF  Contract,  Reimbubsement  fob  BxPENDmnoBs  Madb  in — ^Bxfbnbi- 
TUBES  in  Anticipation  of  Contract,  Rkimbubskmbnt  fob. — ^Under  an 
agreement  for  the  purchase  and  delivery  of  green  maple,  birch,  and  beech 
cordwood  there  can  be  no  liability  of  any  sort  upon  the  Government 
unless  the  expenditures  sought  to  be  recovered  can  be  shown  to  have 
been  made  upon  the  faith  of  such  agreement  and  in  fulfillment  of  the 
same.  And  where  it  appears  that  no  expenditures  of  any  sort  were  made 
by  claimant  upon  the  faith  of  its  agreement,  relief  will  be  denied.  (Indi- 
ana Flooring  Co.,  Case  No.  547,  p.  091.) 

Act  of  Mabch  2,  1919,  Necessity  fob  Agreement. — ^In  order  to  bind  the 
Government  under  the  act  of  March  2.  1919,  there  must  be  some  agree- 
ment, express  or  implied.    (Coleman  Ck>llege,  Case  No.  447,  p.  688.) 

.Act  of  March  2,  1919 — ^Necessary  Etjbmbnts  of  Recovery  Under. — ^To 
enable  a  claimant  to  recover  under  the  act  of  March  2.  1919,  it  must 
appear  that  there  was  an  agreement  entered  into  between  the  claimant 
and  the  (Tovernnient.  and  relying  in  good  faith  on  the  same  the  claimant 
made  the  expenditures  alleged  which  resulted  in  loss.  (R.  C.  Heller  Co., 
Case  No.  169,  p.  529.) 

Act  of  March  2, 1919,  Claims  Under,  Necessary  Eijements  of — Contracts, 
What  Constitutes,  Expenditures  Made  in  Anticipation  of  Contract, 
Reimbursement  for — Implhh)  Agreement,  Expenditures  Made  in  Antic- 
ipation OF  Contract. — ^A  claimant  seeking  relief  under  the  act  of  March 
2,  1919,  must  show :  First,  that  he  had  an  agreement  with  some  officer  or 
agent  of  the  Government  who  w«s  acting  under  the  authority  of  the  Sec- 
retary of  War;  second,  that  such  agreement  was  entered  into  in  good 
faith  and  during  the  emergency  contemplated  by  the  act ;  and,  third,  that 
the  agreement  was  performed  in  whole  or  in  part,  or  that  expenditures 
were  made  or  obligations  incurred  up<m  the  faith  of  the  agreement 
prior  to  November  12,  191^.  So,  where  expenditures  are  made  by  a 
claimant  in  experiments  with  nlr  speed  indicators  for  airplanes  for 
the  purpose  of  producing  an  instrument  capable  of  meeting  the  Govern- 
ment tests  which,  if  approved,  would  result  in  Its  being  placed  on  the 
approved  list  as  being  able  to  produce  the  instrument,  Which  would 
give  it  equal  and  like  opportunity  with  other  manufacturers  to  bid  for 
orders  when  such  Instruments  were  nee<led.  but  no  assurance  Is  given 
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that  a  contract  would  be  awarded  if  a  satisfactory  iustruiuent  was  pro- 
duced, the  production  of  such  instrument  which  is  approved,  taken  in 
connection  with  the  facts  does  not  create  a  contract,  express  or  implied, 
between  the  Government  and  the  claimant.  It  appearing  that  the  claim- 
ant had  no  contract  or  agreement  with  any  officer  or  agent  of  the  Gov- 
ernment having  authority  to  enter  Into  such  a  contract  or  agreement 
as  would  bind  the  Government  under  the  act  of  March  2,  1919,  his  claim 
must  be  disallowed.     (The  Sanborn  Co.,  Case  No.  365,  p.  861.) 

Act  of  March  2,  1919,  Agrekmkxts  Within  Meaning  of — Contracts, 
Extra  Compensation  for  Excess  Costs — ^IjAbor  Disputes,  Increased 
Cost  as  Result  of — Where  claimant,  having  a  contract  for  the  manufac- 
ture of  212,000  pairs  of  riding  gloves  at  $1.88  per  pair,  is  confronted  with 
a  demanded  increase  of  wages  by  its  employees,  who  threaten  to  strike 
if  the  Increase  Is  not  granted,  and  the  claimant  at  once  notified  the 
Quartermaster  General  of  the"  threatened  strike  and  asketl  for  an  in- 
crease on  its  contracts,  and  claimant  Is  notified  by  a  duly  authorized 
officer  that  an  increase  of  7  cents  per  pair  on  the  contract  for  212^000 
riding  gloves  would  be  allowed,  and  at  once  settled  with  liis  employees 
and  manufactured  and  delivere<l  the  gloves  in  accortiance  with  the 
contract,  an  informal  agreement  was  create<l  within  the  meaning  of  the 
act  of  March  2,  1919,  by  the  terms  of  which  claimant  was  to  receive  $1.95 
per  pair  for  the  riding  gloves  manufactured  by  it  Instead  of  $1.88  per 
pair,  as  originally  provided,  and  Is  entitled  to  receive  compensation  for 
such  gloves  at  the  increased  price.  (Greenbaum,  Weil  &  Michaels,  Case 
No.  402,  p.  846. ) 

Act  of  March  2,  1919,  Contract  Within  Meaning  of — Contract,  Terms 
OF  Govern  as  to  Compensation. — Where  an  authorized  officer  requested 
claimant  to  erect  a  storage  building  of  a  specified  type  to  be  used  in  con- 
nection with  Government  contracts  and  agreed  to  allow  claimant  $15,000 
toward  amortization  of  the  cost  of  the  building,  an  agreement  was  made 
within  the  provisions  of  the  act  of  March  2, 1919,  to  compensate  claimant  to 
the  extent  of  $15,000  of  the  cost  of  the  building,  and  claimant  is  not  entitled 
to  any  additional  amoimt,  although  the  cost  of  the  building  was  greater 
than  anticiiMited,  especially  where  it  appears  that  an  additional  allow- 
ance was  discussed,  but  as  the  final  cost  of  the  building  was  then  not 
known,  claimant  and  the  Government  agent  were  unable  to  determine 
whether  any  furtlier  sum  should  be  allowed.  (The  Lang  Body  Co.,  Case 
No.  578,  p.  865. ) 

Act  of  March  2,  1919,  Swtion  3,  Constri'ed — Section  ,3,  Act  of  March 
2,  1919,  Construed — C'onstritction,  Section  3,  Act  of  Mar(;h  2,  1919 — 
Foreign  Governments,  Nationals  of. — The  Sec'retary  of  War  may,  under 
section  3,  act  of  March  2,  1919,  make  an  equitable  and  fair  adjustment 
of  a  contract,  formal  or  otherwise,  between  the  Government  and  the 
nationals  of  a  foreign  Government  who  have  furnished  services  or  sup- 
plies to  the  Army,  regardless  of  the  terms  of  the  contract,  even  though 
it  was  executed  in  the  manner  prescribed  by  law.  (Pomllio  Bros.,  Case 
No.  81,  p.  602.) 

Act  OF  March  2,  1919,  Scope  of — Agents,  Authority  to  Bind  Govern- 
ment— ^Authority  of  Secretary  of  War — Authority  of  Department 
Chiefs,  Delegation  of — Delegation  of  Authority — Secretary  of  War, 
Authority  of — Reimbursement  for  ExPENDiTirREs  Incurred  in  Per- 
formance OF  Contract,  Measure  of. — Under  the  act  of  March  2, 1919,  the 
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Secretary  of  War  is  authorized  to  recognize  and  adjust  claims  based 
upon  verbal  and  implied  agreements  relating  to  materials,  the  negotia- 
tion of  the  procurement  of  which  the  officer  or  agent  who  made  the  agree- 
ment was  charged  w^ith  by  a  properly  designated  contracting  officer,  and 
whose  informal  agreement,  so  made,  was  of  a  kind  which  in  the  normal 
course  of  events  would  have  been  adopted  and  given  effect  to  by  such 
contracting  officer.  But  beyond  the  authority  to  bind  the  Government 
by  contract  in  the  manner  prescribed  by  Ordnance  Office  orders  or  by 
officers  whose  authority  is  incidental  to  their  office,  the  Secretary  of 
War  may,  verbally  or  otherwise,  direct  an  officer  to  conduct  negotia- 
tions and  make  a  contract  and  delegate  to  him  such  si)ecial  authority 
to  effect  a  binding  contract  as  the  proper  performance  of  the  special 
duty  requires.  Therefore,  where  an  officer  of  the  small-arms  section  of 
the  Production  Division,  Ordnance  Department,  who,  under  ordinary 
circumstances,  would  have  no  authority  to  contract  on  behalf  of  the 
Government  places  orders  with  a  claimant,  with  the  knowledge  and 
approval  of  the  division  charged  with  the  responsibility  of  passing  on 
the  suitability  of  component  materials,  such  officer  has  the  authority 
to  give  such  orders  and  the  claimant  is  entitled  to  relief  and  should  be 
paid  such  damages  as  it  may  be  able  to  show  were  sustained  because 
of  its  reliance  upon  the  faith  of  the  agreements  so  ci'eated.  (Copper 
Clad  Steel  Co.,  Case  No.  355,  p.  856.) 

Act  of  March  2,  1919. — The  act  of  March  2,  1919.  is,  by  its  terms,  confined 
to  cases  where  claims  arise  out  of  contracts  which  have  not  been  exe- 
cuted in  the  manner  prescribed  by  law.  The  Secretary  of  War  derives 
no  authority  from  said  act  to  settle  claims  arising  from  validly  executed 
contracts.     (Doehler  Die  Casting  Co.,  Cases  Nos.  51  and  372,  p.  48.) 

Act  of  Mabch  2,  1919,  Construction  of. — ^The  act  of  March  2,  1919,  is  not 
applicable  to  any  transaction  or  act  which  does  not  fall  precisely  within 
its  scope.  It  does  not  warrant  adjustment  of  losses  on  expenditures 
made  or  obligations  incurred  which  such  person  might  have  anticipated 
as  necessary  in. his  undertaking.  It  sanctions  allowances  for  obligations 
and  expenditures  only  which  have  been  expressly  or  impliedly  authorized 
by  a  duly  constituted  agent  of  the  Secretary  of  War  and  which  may  be 
definitely  traced  to  a  particular  transaction  in  respect  of  which  no  pay- 
ments could  be  made  at  all  but  for  its  enabling  provisions.  It  was  not 
Intended  to  be  a  clearing  house  for  the  adjustment  of  every  conceivable 
embarrassment  that  might  grow  out  of  business  relationship  with  the 
Government  during  the  war.  (Way  Bros.  Manufacturing  Co.,  Case 
No.  79,  p.  382.) 

Act  Approved  March  2,  1919,  Purpose  of. — The  act  approved  March  2  au- 
thorizes the  Secretary  of  War  to  adjust,  pay,  or  discharge  agreements, 
express  or  implied,  which  have  not  been  executed  in  a  manner  prescribed 
by  law  and  which  have  been  entered  into  In  good  faith  prior  to  Novem- 
ber 12,  1918,  for  the  purposes  set  out  in  said  act  when  such  agreements 
have  been  performed  in  whole  or  in  part  or  expenditures  have  been  made 
or  obligations  Incurred  upon  the  faith  of  the  same  prior  to  November  12, 
1918.     (Cannon  Mills,  Case  No,  284,  p.  65.) 

Act  of  March  2,  1919,  W^hat  Constpfutes  Agreement  Within  Meaning 
OF — Contracts,  What  Constitutes — Damages,  Measure  of  Relief  Under 
Contract. — Where  claimant  was  verbally  directed  by  an  agent  acting 
with  the  approval  of  officers  having  authority  to  contract  to  secure  suf- 
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ficient  canvas  to  cover  200  wood-frame  aeroplane  hangars  and  to  secure 
sufficient  canvas  of  the  same  kind  for  doors  and  curtains  for  steel  hangars 
to  be  in  a  quantity  sufficient  to  make  200  sets  of  curtains  per  month  for 
the  succeeding  eight  months,  and  pursuant  thereto  acquired  large  quanti- 
ties of  such  material  for  the  purpose  of  performing  these  orders,  a  valid 
and  binding  agreement  was  created  within  the  purview  of  the  act  of 
March  2,  1919,  and  claimant  is  entitled  to  reimbursement  for  all  damages 
suffered  by  virtue  of  the  commitment  made  for  the  canvas  for  the  wood- 
frame  hangars  and  for  so  much  of  the  same  material  as  was  secured 
or  held  on  hand  to  meet  the  maintenance  requirements  for  curtains  or 
doors  for  the  steel-frame  hangars,  not  to  exceed,  however,  an  amount 
sufficient  for  200  of  said  curtains  or  doors  per  month  for  eight  months. 
(Carnie-Goudie  Manufacturing  Co.,  Case  No.  444,  p.  652.) 

Act  of  Mabch  2,  1919,  Claims  Undeb. — Where  it  is  established  that  an 
informal  contract  with  the  claimimt  was  made  by  the  Government,  which 
was  suspended  three  days  thereafter  and  later  canceled,  the  claimant  will 
not  be  awarded  any  relief  except  as  to  expenses  or  obligations  incurred 
during  such  three-day  period  that  the  contract  was  in  force.  (A.  J.  Bates 
Co,,  Case  No.  316,  p.  371.) 

Act  of  Masch  2,  1919  (Dent  Act). — ^A  pledge  to  the  War  Industries  Board 
by  claimant  that  it  would  conserve  certain  raw  materials  and  supplies; 
utilize  same  for  prompt  and  maximum  production  for  war  purposes  for 
the  United  States  and  its  allies ;  and  to  subordinate  all  lines  of  business 
to  such  pledge,  are  not  circumstances  from  which  a  contract  can  be  im- 
plied under  the  act  of  March  2,  1919.  (Peerless  Insulated  Wire  &  Cable 
Co.,  Case  No.  479,  p.  380.) 

Act  of  Mabch  2,  1919,  Reimbursement  for  Expenditubes  Made  in  Pbo- 
CURING  Facilities  Assumed  to  Be  Possessed  by  Claimant  as  a  Neces- 
sary Basis  for  Negotiation. — No  implied  agreement  is  created  within 
the  meaning  of  the  act  of  March  2,  1919,  to  reimburse  a  claimant  for 
expenditures  made  in  procuring  the  very  facilities  which  the  Govern- 
ment assumed  claimant  to  possess  when  negotiations  were  first  opened 
between  the  parties,  the  possession  of  which  was  essential  to  the  letting 
of  the  proposed  contract.     (Coleman  College,  Case  No.  447,  p.  686.) 

Act  op  March  2, 1919,  Authority  of  Secretary  of  War. — The  act  of  March 
2,  1919,  authorized  the  Secretary  of  War  to  adjust,  pay,  or  discharge  any 
agreement,  express  or  implied,  upon  a  fair  and  equitable  basis,  that  has 
been  entered  into  in  good  faith  during  the  war  and  prior  to  November  12, 
1918,  by  an  officer  or  agent  under  his  authority  for  purposes  connected 
with  the  prosecution  of  the  war,  when  such  agreement  has  been  per- 
formed in  whole  or  in  part,  or  expenditures  have  been  made  or  obliga- 
tions incurred  upon  the  faith  of  the  same  prior  to  November  12,  1918; 
but  no  award  under  the  act  can  in  any  case  include  prospective  or  possi- 
ble profits  on  any  part  of  the  contract  beyond  goods  and  supplies  deliv- 
ered to  and  accepted  by  the  Government,  and  in  addition  a  reasonable 
remuneration  for  exi)enditures  and  obligations  or  liabilities  necessarily 
incurred  in  performing  or  preparing  to  perform  the  contract.  (The  Na- 
tional Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

Act  of  March  2,  1919,  Agreement  Within  Meaning  of — Contract,  What 
Constitutes — Verbal  Agreements,  Within  Meaning  of  Act  of  March 
2,  1919. — ^Where  an  authorized  officer  enters  into  a  verbal  agreement  with 
claimant  for  the  performance  of  certain  necessary  work  at  an  agreed 
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price  which  is  wholly  performed  by  claimant  prior  to  November  12,  1918, 
a  contract  or  agret»ment  witliin  the  purview  of  the  act  of  March  2,  1919, 
was  entered  into  between  the  parties  and  claimant  is  entitled  to  be  paid 
for  the  work  done  pursuant  to  the  terms  thereof.  (Mackintosh-Hemphill 
&  Co.,  Case  No.  663,  p.  737.) 

Act  op  March  2,  1919,  Foreign  Manufacturers — Contracts,  What  Con- 
stitutes— Foreign  Manufacturers,  Rights  Under  Act  of  March  2, 
1919 — Readjustment  of  Contract,  When  not  in  Interest  of  the  Gov- 
ERMENT. — Claimant,  a  foreign  manufacturer  having  a  contract  for  the 
manufacture  of  "  approximately  "  240,000  pairs  of  winter  gauntlets,  ascer- 
taining that  it  had  on  band  more  leather  than  was  required  for  such 
contract,  requested  a  further  award,  which  was  refused,  but  was  informed 
that  "  in  view  of  the  fact  that  the  contract  called  for  approximately 
240,000,  the  depot  quartermaster  would  probably  grant  permission  to 
deliver  to  the  extent  of  10  per  cent"  Claimant  thereupon  telegraphed  the 
depot  quartermaster,  who  referred  the  matter  to  the  authorities  in  Wash- 
ington, who  wrote  claimant :  "It  is  likely  that  a  reasonable  overdelivery 
of  not  more  than  5  per  cent  on  your  order  would  be  accepted.  •  •  • 
However,  no  large  overdelivery  is  desirable."  To  which  claimant  replied : 
"  We  note  that  it  will  be  in  order  for  us  to  overship  to  the  extent  of  5  per 
cent  On  contract  •  •  *."  Shortly  thereafter  a  definite  policy  was 
established  under  which  the  depots  were  authorized  to  accept  overdeliv- 
eries  to  the  extent  of  10  per  cent  of  the  quantity  of  material  contracted 
for,  but  in  no  event  to  involve  more  than  $5,000.  Accordingly,  subsequent 
to  the  completion  of  the  contract,  claimant  was  permitted  to  deliver  goods 
to  the  extent  of  $4,999.88,  for  which  it  was  paid.  Claim  was  made  on 
account  of  the  diflference  between  the  number  of  gloves  accepted  and 
12,000  pairs,  which  represented  5  per  cent  of  the  total  contracted  for.  It 
is  held  that  the  claimant  is  not  entitled  to  relief  under  section  3  of  the 
act  of  March  2,  1919,  as  none  of  the  facts  or  surrounding  circumstances 
would  justify  it  being  considered  in  the  interest  of  the  Government  to 
readjust  the  contract  to  grant  the  relief  asked  for  and  as  the  equities  of 
the  case  do  not  argue  for  claimant.  (Hudson  Bay  Knitting  Co.  (Ltd.), 
Case  No.  484,  p.  632.) 

Act  of  March  2,  1919,  Measure  of  Relief  under. — ^Under  the  act  of  March 
2,  1919,  the  Government  is  obligated  to  reimburse  a  claimant  for  such 
expenditures  as  it  may  have  made  on  the  faith  of  a  valid  oral  agree- 
ment. But  no  allowance  will  be  made  for  expenditures  made  in  the 
performance  of  another  contract,  and  where  it  ai)pears  that  some  of  the 
claims  filed  in  the  petition  for  alleged  expenditures  in  the  manufacture  of 
or  preparation  to  manufacture  tetanus  gas  bacillus  can  not  be  allowed  for 
this  reason  the  Claims  Board  of  the  Surgeon  GeneraVa  Office  will  be 
directed  to  carefully  audit  the  various  items  of  expenditures.  (The 
National  Vaccine  &  Antitoxin  Institute,  Case  No.  502,  p.  598.) 

Act  of  March  2, 1919,  ('laims  for  Extra  Compensation  XTnmcr  Format.  Con- 
tract— ^Ad.ji:tant,  C^amp,  Authority  of  I'nder  Act  of  March  2,  101S> — 
Extra  Compensation,  When  Aixowed — Imfued  Agreement,  What  Con- 
stitutes.— Although,  under  a  valid  written  contract  for  supplies  and 
services  in  preparing  the  remains  of  deceased  officers  and  enlisted  men  at 
Camp  Sevier,  S.  C,  the  prices  of  such  services  and  supplies  are  fixed  In 
the  contract,  a  claimant  is  entitled  to  extra  compensation  where,  as  the 
result  of  an  epidemic  which  caused  an  imusually  large  numl>er  of  deaths. 
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additional  help  was  rendered  necessary  and  it  became  impossible  for 
claimant  to  obtain  the  regulation  caskets  provided  for  in  the  contract 
in  time  to  deliver  the  bwlies  when  they  were  desired,  which  fact  was 
communicated  to  the  camp  adjutant,  who  authorized  claimant  to  procure 
better-grade  caskets  than  those  contracted  for  at  an  extra  expense,  as 
the  same  could  be  obtained  without  delay,  although  claimant  advised  him 
that  the  bodies  could  be  kept  until  such  time  as  regulation  coffins  could 
be  obtained,  as  such  officer  was  the  authorized  agent  to  procure  the 
additional  services  and  faciities  within  the  meaning  of  the  act  of  March 
2,  1919,  and  the  Government,  having  received  the  benefit  of  the  facilities 
and  services.  Is  obliged  to  pay  for  the  same  their  reasonable  value,  since 
the  agreement  has  been  performed  and  the  expenditures  have  been  made 
by  claimant.     (Ramsur,  McAfee  &  Co.,  Case  No.  8,  p.  593.) 

Act  of  Mab<'h  2,  1919,  Scope  of— Authority  or  Sfx^retary  of  War — I?r- 
FORMAL  Contracts,  Validity  of — Prior  to  Act  of  March  2,  1919 — Secre- 
tary OF  War,  Authority  of. — Prioi*  to  the  act  of  March  2,  1919,  the  Secre- 
tary of  War  had  no  authority  to  authorize  the  payment  on  a  claim  for 
extra  work  caused  by  the  Government  in  conuei»tion  with  a  vfllid  subsist- 
ing contract,  since  such  a  claim  was  considered  a  claim  for  unliquidated 
damages.  Under  the  act  of  March  2,  1919,  however,  the  Secretary  of 
War  is  authorised  to  adjust,  pay,  or  discharge  implieil  agreements  upon 
a  fair  and  equitable  ba.«<ls  entered  Into  In  good  faith  during  the  emergency 
contemplated  therein  and  prior  to  November  12,  1918,  by  any  officer  or 
agent  acting  under  the  authority,  direction,  or  instruction  of  the  Secre- 
tary of  War  with  any  person  for  services,  facilities,  or  other  purposes 
connected  with  the  prosecution  of  the  war.  And  such  power  under  the 
act  extends  to  and  embraces  claims  for  extra  work  or  expenditures 
caused  by  the  Government  in  connection  with  a  valid  subsisting  contract. 
(Ramseur,  McAfee  &  Co.,  Case  No.  8,  p.  593.) 

Act  of  March  2,  1919.— Under  the  act  of  March  2.  1919,  the  Secretary  of 
War  has  no  power  or  authority  to  make  an  award  for  prospective  or 
possible  profits  under  a  contract  which  has  been  canceled,  but  under  the 
authority  of  said  act  may  allow  reasonable  remuneration  for  expendi- 
tures and  obligations  or  liabilities  necessarily  incurred  in  performing  or 
preparli^  to  perform  such  contract.  (East  Wilton  Woolen  Mills  Co., 
Case  No.  1599,  p.  257.) 

Act  of  March  2, 1919. — Under  the  act  of  March  2,  1919,  sufficient  facts  and 
circumstances  must  be  shown  to  constitute  an  agreement,  expressed  or 
implied,  upon  which  a  claim  against  the  Government  may  be  based.  (In- 
dustrial Engineering  0>.,  Case  No.  297,  p.  332.) 

Act  of  March  2,  1919,  Relief  Under. — Where  a  contractor  has  expended 
moneys  In  excess  of  the  price  fixed  in  a  formal  contract  for  the  construc- 
tion of  a  bridge,  the  Secretary  of  War  has  no  authority  to  increase  the 
compensation  therein  allowe<l.  even  though  the  increa.sed  costs  were  di- 
rectly attributable  to  Government  competition  In  the  local  labor  mar- 
ket. Where  the  equities  in  such  a  case  argue  so  strongly  for  the  claim- 
ant, It  Is  proper  to  invite  the  attention  of  Congress  to  the  matter,  witli 
a  suggestion  that  an  appropriation  be  made  under  which  the  actual  cost 
of  the  projec't  may  be  paid  to  the  contractor.  (Leavenworth  Bridge  Co.^ 
Case  No.  278,  p.  348. ) 

Act  of  March  2.  I919.~-This  statute  was  adopted  to  protei't  as  against 
loss  any  contractor  who,  at  the  request  of  the  Government,  made  ex- 
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l)enditures  or  incurred  oblipatious  for  specific  objects  without  the  for- 
mality of  agreement  duly  executed  in  accordance  with  the  prescribed 
forms  of  law,  the  consummation  of  which  agreement  failed  only  be- 
cause of  the  intervention  of  the  armistice.  (The  Torrey-Epstein  Co^ 
Cases  Nos.  GO-64,  p.  543.) 

Act  of  March  2,  1919,  Necessary  Elements  of  Claim  Under. — ^To  bring 
a  case  within  the  provisions  of  the  act  of  March  2;  1919,  It  Is  necessary 
to  show  that  there  was  an  agreement  between  an  authorized  agent  of  the 
Secretary  of  War  and  the  claimant  prior  to  November  12,  1918,  and  that 
relying  upon  such  agreement  clalnmnt. necessarily  incurred  obligations 
prior  to  November  12,  1918.  Where  the  obligation  has  been  Incurred  or 
expenditure  made  subsequent  to  November  12,  1918,  there  can  be  no  re- 
covery under  the  express  terms  of  the  act.  (Certus  Cold  Glue  Co., 
Case  No.  47,  p.  584.) 

Act  of  March  2,  1919,  Scope  of — Prospf^^tive  pROFrrs,  Nor  Allowed  Under 
Act  of  March  2,  1019 — ExpKNDiTrREs  Made  in  Anticipation  of  Oon- 
.  tract,  liKiMBURSEMKNT  FOR. — ^UmW  the  act  of  March  2,  1919,  the  Gov- 
ernment is  not  liable  and  the  Secretary  of  War  has  no  authority  to 
award  damages  except  in  cases  where  there  has  been  an  express  or  im- 
plied agreement  as  set  out  in  the  act.  Under  the  express  wording  of  the 
act,  a  claim  for  prospective  or  possible  profits  can  not  be  allowed,  nor  does 
the  act  permit  the  recovery  of  any  money  expended  l)y  a  claimant  in 
anticipation  of  receiving  a  contract  (Long-Hargrove  Manufacturing  Co., 
Case  No.  366,  p,  578.) 

Act  OF  March  2,  1919 — Expenditures  Made  in  Anticipation  of  Contract, 
Reimbursement  for — Subsequent  Order  as  Affecting  Right  to  Com- 
pensation FOR  Expenditures  Made  in  Anticipation  of  Contract — Im- 
plied Agreements,  Expenditlties  Made  in  Anticipation  of  Contract. — 
Where  a  claimant  after  becoming  aware  of  the  Government's  need  for 
hot  dippetl  barrels  voluntarily  proceeds  without  agreement  op  authority 
to  prepare  and  equip  its  plant,  and  to  purchase  the  raw  material  for  the 
manufacture  of  hot  dipped  barrels  in  anticipation  of  orders  that  it  would 
receive  In  the  future,  no  implied  agreement  Is  created  within  the  mean- 
ing of  the  terms  of  the  act  of  March  2.  1919,  whereby  the  Government  Is 
under  obligation  to  reimburse  the  claimant  for  materials  and  equipment 
so  purchase<l  in  preparation  for  anticipated  orders  from  the  Government. 
(St.  Tx)uls  Ikletalware  Co.,  Case  No.  398,  p.  628.) 

Act  of  March  2,  1919  (Dent  Act). — A  pledge  to  the  War  Industries  Board 
by  claimant  that  it  would  conserve  certain  raw  materials  and  supplies; 
utilize  same  for  prompt  and  maximum  production  for  war  purposes  for 
the  United  States  and  Its  allies ;  and  to  subordinate  all  lines  of  business 
to  such  pledge,  are  not  circumstances  from  which  a  contract  can  be  im- 
plied under  the  act  of  March  2,  1919.  (Peerless  Insulated  Wire  &  C^able 
Co.,  Case  No.  479,  p.  380.) 

Act  of  I^Iarch  2,  1919.  Claim  Vniier. — Where  the  contracting  officer  who 
hns  proper  authority  to  bind  the  Government  enters  Into  a  verbal  con- 
tract for  future  delivery  of  a  certain  product  and,  relying  thereon,  the 
contractor  purchases  certain  component  materials  not  beyond  the  require- 
ments necessary  to  complete  the  contract,  which  is  then  canceled,  the 
contractor  is  entitled  to  be  reimbursed  for  the  obligations  incurred  and 
exr>endituros  necessarily  made  In  performance  or  preparing  to  perform 
such  agreement.     (Hero  Manufacturing  Co.,  Case  No.  270,  p.  376.) 
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Act  of  March  2,  1919,  Claims  Under. — Where  it  is  established  that  an 
informal  contract  with  tlie  clniniant  was  made  by  the  Government  which 
was  suspended  three  days  thereafter  and  later  canceled,  the  claimant  will 
not  be  awarded  any  relief  except  as  to  expenses  or  obligations  incurred 
dTirinp  such  three-day  period'that  the  contract  was  in  force.  (A.  J.  Bates 
Co.,  Case  No.  316,  p.  371.) 

Act  of  March  2,  1919,  Not  Applicable  to  Claim. — Notwithstanding  a  con- 
tractor had  from  time  to  time  a  large  number  of  Government  contracts, 
and  on  account  of  the  large  scale  upon  which  its  business  was  conducted 
it  purchased  or  made  commitments  for  large  amounts  of  raw  materials 
In  advance  or  in  anticipation  of  further  Government  contracts  as  a  regu- 
lar course  of  business,  In  making  a  claim  under  the  act  of  March  2,  1919, 
for  losses  sustained  on  account  of  such  purchases,  the  claimant  is  only 
entitl(*d  to  be  reimburse*!  to  the  extent  of  the  depreciation  in  value  of 
such  purchases  and  committments  as  were  made  subsequent  to  and  on 
the  faith  of  contracts  actually  made  with  the  Government.  (Henry 
Sonnebom  &  Co.,  Inc.,  Cases  Nos.  332,  334,  and  335,  p.  350.) 

Act  of  March  2,  1919. — In  a  claim  arising  under  tlie  act  of  March  2,  1919, 
the  War  Department  Board  of  Contract  Adjustment  has  no  power  to 
grant  relief  to  a  claimant  for  obligations  hastily  incurred  in  anticipation 
of  performance  of  a  Government  contract  which  it  believed  existed,  but 
did  not  in  fact  exist.     (Oliver  Iron  &  Steel  Co.,  Ca.se  No.  55,  p.  179.) 

Settlement  of  Damages  Under  Provisions  of  Act  of  March  2,  1919  (Dent 
Act). — Where  a  claim  is  filed,  under  the  act  of  March  2,  1919,  for  dam- 
ages alleged  to  have  arisen  from  the  failure  of  the  Government  to  execute 
a  contract  promised  claimant,  such  alleged  damages  being  due  to  the 
fall  in  prices  of  goods  purchased  in  anticipation  of  the  promised  con- 
tract, the  claimant  is  not  entitled  to  compensation.  (S.  &  L.  Cohen, 
Case  No.  306,  p.  247. ) 

Act  of  March  2,  1919. — Where  a  claimant  in  anticipation  of  receiving 
orders  procures  material  therefor,  he  does  so  at  his  own  risk,  and  the  act 
of  March  2,  1919,  gives  no  authority  to  reimburse  such  claimant  for 
obligations  incurred  or  expenditures  made  in  anticipation  of  a  future 
agreement.     (West  Branch  Novelty  Co.,  Case  No.  513,  p.  389.) 

Section  4  of  Act  of  March  2,  1919,  Construed. — Where  a  claim  arising 
from  a  Quarterniaster  Department  purchase  order,  for  over  $25,000,  not 
executed  according  to  law,  is  made  against  the  Government  by  a  prime 
contractor,  a  subcontractor  will  not  be  allowed  to  intervene  for  the  pur- 
pose of  having  its  claim  against  the  prime  contractor  allowed  under  the 
provision  of  section  4  of  the  act  of  March  2,  1910,  where  it  does  not  show 
that  it  had  furnished  material  to  the  prime  contractor  with  the  approval 
of  an  agent  of  the  Secretary  of  War;  or  that  the  prime  contractor  is  in- 
solvent; or  that  such  materials  were  delivered  to  the  prime  contractor 
with  knowledge  that  they  were  to  be  used  in  connection  with  said  pur- 
chase order,  or  that  it  even  knew  of  the  existence  of  such  purchase  order, 
where  delivery  of  such  materials  to  the  prime  contractor  was  completed 
before  the  date  of  such  purchase  order.  In  such  circumstances  the 
subcontractor  has  adequate  authority  of  law  for  its  protection  without 
recourse  to  said  act.  (Marion  Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The 
Union  Products  Co.,  Ca.se  No.  1481,  p.  403.) 

The  Act  of  March  2.  1919. — The  prime  contractor  claimed  for  goods  de- 
livered to  the  United  States  under  four  procurement  orders  for  hay,  three 
of  which  are  formally  executed  and  one  informally  executed.    Where  a 
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vendor  sold  hay  to  the  prime  contractor,  wliich  hay  was  all  delivered  lo 
the  Government  prior  to  the  date  of  the  informal  procurement  order,  the 
vendor  can  not  invoke  the  protection  of  section  4  of  the  act  of  March  2, 
1919,  as  a  subcontractor.  (Marlon  Cash  Feed  Co.,  Cases  Nos.  580-582, 
and  The  Union  Products  Co.,  Case  N«.  1481,  p.  403.) 

Relief  of  Subcontbactor  Under  Section  4  of  Act  of  March  2,  1919. — Act 
OF  March  2,  1919. — Where  a  prime  contractor  has  a  procurement  order 
for  not  to  exceed  $25,000,  a  subcontractor  can  not  invoke  section  4  of  the 
act  of  March  2,  1919,  for  the  purpose  of  obtaining  relief  against  such  a 
prime  contractor.  (Marion  Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The 
Union  Products  Co.,  Case  No.  1481,  p.  403.) 

Section  4,  Act  of  March  2,  1919. — In  a  case  where  the  protection  afforded 
by  section  4  of  the  act  of  March  2,  1919,  would,  if  applied,  probably  re- 
sult in  a  preference  to  one  of  the  creditors  of  the  claimant,  the  evidence 
should  be  convincing  that  the  alleged  subcontractor  has  brought  himself 
within  the  meaning  of  said  section.  (Marion  Cash  Feed  Co.,  Cases  Nos. 
580-582,  and  The  Union  Products  Co.,  Case  No.  1481,  p.  403.) 

Section  4  of  the  Act  of  March  2,  1919. — Even  though  the  orders  under 
which  hay  was  delivered  were  informal,  the  evidence  does  not  show  that 
the  vendor  of  the  hay  was  a  subcontractor  within  the  meaning  of  section 
4  of  the  act  of  March  2,  1919,  since  it  does  not  appear  that  any  part  of 
the  prime  contract  was  sublet  witji  the  approval  of  an  agent  of  the  Sec- 
retary of  War  duly  authorized  thereto.  (Marion  Cash  Feed  Co.,  Cases 
Nos.  580-582,  and  The  Union  Products  Co.,  Case  No.  1481,  p.  403.) 

Act  of  March  2,  1919  (Dent  Act),  Award  Under. — Where  a  contractor 
under  an  oral  agreement  manufactures  articles  for  the  Government  which 
are  never  delivered,  and  the  contract  is  then  canceled,  and  a  claim  is 
made  against  the  Government  under  the  act  of  March  2,  1919,  the  only 
award  which  can  be  made  is  a  reasonable  remuneration  for  expenditures 
and  obligations  or  liabilities  necessarily  incurred  in  performing  or  pre- 
paring to  perform  the  contract  less  the  salvage  value  of  the  material  or 
equipment  so  procured.  (National  Enameling  &  Stamping  Co.,  Case  No. 
259,  p.  259. ) 

"  ADDITION." 

See  Amendment  (Kuenz  Radiator  Co.,  Case  No.  518,  p.  842). 
See  also  Words  and  phrases. 

ADJUSTMENT  OF  CONTRACT  PRICE. 

Cross  references:  Price;  Experimental  Contracts. 

Adjustment  on  Basis  of  Cost. — Whether  the  Government  utilized  the  plant 
and  organization  of  a  manufacturer  to  conduct  experiments  in  the  manu- 
facture of  soldiers'  clothing,  and  a  properly  executed  contract  was  en- 
tered into  providing  that  "  It  is  understood  and  agreed  that  the  above 
price  of  $1,649  per  coat  is  tentative,  and  is  subject  to  further  adjust- 
ment upon  completion  of  the  entire  contract,"  and  where  both  parties 
realized  that  upon  the  basis  of  the  price  fixed  the  undertaking  might 
result  in  a  loss  to  the  manufacturer,  and  where  a  higher  price  for  the 
same  work  was  fixed  in  subsequent  contracts  with  the  same  manufac- 
turer, the  contractor  is  entitleii  to  be  paid  the  actual  cost  of  perform- 
ance.    (Alfred  Decker  &  Cohn,  Ca.se  No.  11,  p.  223.) 
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ADVANCE  INFORMATION  OF  PROBABLE  AWARD  OF  CONTRACT. 

Cross  references:  Anticipation  of  Contracts;  Contracts,  What  Con- 
stitutes; Expenditures  Made  in  Anticipation  of  Contracts. 

Advance  Information  that  a  Contract  Will  Probably  be  Awarded,  Ef- 
fect of. — A  letter  written  fey  the  Acting  Quartermaster  General  to  a 
claimant  wliich  reads  in  part:  "This  office  is  recommending  that  award 
for  finLshing  be  given  you  as  per  inclosed  copy  of  recommendation.  If 
this  is  not  correct  in  all  details,  it  is  requested  that  you  notify  us  at 
once,  as  this  will  save  considerable  time  in  putting  through  corrections 
after  the  award  has  been  issued.  This  copy  is  advance  information  only, 
and  no  action  should  be  given  until  ratified  by  the  depot  quartermaster  in 
charge,"  even  If  followed  by  a  formal  expression  of  intention  on  the  part 
of  the  addressee  to  accept  the  same,  as  a  contract  does  not  constitute  an 
offer  looking  toward  the  consummation  of  a  contract  and  therefore  can 
not  by  any  action  on  the  part  of  the  manufacturer  be  construed  to  con- 
summate a  contract  binding  upon  the  Government.  (Wellington,  Sears 
&  Co.,  Case  No.  289,  p.  87.) 

Not  a  Contract. 

Sec  Contract:  (Wellington,  Sears  &  Co.,  Case  No.  289,  p.  87.) 

AGENTS. 

Cross  references :  Authority  ;  Contracts. 

Agent. — The  Government  Is  not  bound  where  the  evidence  discloses  that 
no  jjositive  statement  was  made  by  its  agent  that  claimant  had  received 
or  would  receive  an  order.  (Oliver  Iron  &  Steel  Co.,  Case  No.  55, 
p.  179.) 

Agent,  Lack  of  Authority,  Effect  of — Contract,  Can  Not  Be  Implied 
from  Acts  of  Unauthorized  Agent. — One  without  authority  to  contract 
can  not  by  his  acts  Impose  contractual  liabilities  on  the  Government. 
(Watson  Luminous  Gun  Sight  Co.,  Case  No.  506,  p.  705.) 

Agent,  When  Not  Authorized— Army  Regulations,  Subsistence  of  Of- 
ficers—  Authority,  When  Not  Conferred  —  Officers,  SntsisiTNCE 
OF. — ^The  Army  Regulations  make  no  provision  for  tlu?  subsistence  of 
officers,  and  no  authority  exists  on  the  part  of  an  officer  to  bind  the 
OfOvernment  to  compensate  one  who  furnishes  subsisiei\co  to  officers  of 
the  army.    (Pacific  Commissary  Co.,  Case  No.  68,  p.  888.) 

Agent,  Want  of  Authority,  Effect  on  Contract — Authority,  Want  of 
ON  Part  of  Agent,  Effect. — Claimant  is  entitled  to  no  relief  where  It 
appears  that  its  expenditures  were  made  or  obligations  Incurred  on  the 
direction  of  an  agent,  who  had  no  authority,  express  or  implied,  to  enter 
into  a  contract  with  claimant,  and  that  claimant  knew  that  he  was 
without  authority.  (Louisville  Planing  Mill  Co.,  Cases  Nos.  439  and 
445,  p.  710.) 

Agent,  Expenditures  Made  on  Misinformation  Furnished  by  Agent. — 
A  claimant  is  not  entitled  to  reimbursement  for  materials  purchased  for 
the  performance  of  a  contract  on  misinformation  given  claimant  by  his 
agent,  or  because  of  misconstruction  of  the  order  furnished  by  the  agent. 
(The  National  Enameling  &  Stamping  Co.,  Case  No.  258,  p.  395.) 

Authority  of. 

See  Act  of  March  2.     (Copper  Clad  Steel  Co.,  Case  No.  355,  p.  856.) 
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AGREEMENT  OF  PARTIES. 

Cross  references:  Act  of  Makch  2,  1919;  Contracts. 

Agbeement  of  Pahties. — Under  the  act  of  March  2,  1919,  sufficient  facts 
and  circumstances  must  be  shown  to  constitute  an  agreement,  express 
or  implied,  uiK)n  which  a  claim  agai^ist  the  Government  may  be  based. 
(Industrial  Engineering  Co.,  Case  No.  297,  p.  332.) 

AGREEMENT,  NECESSITY  FOR. 

See  Act  of  March  2  (Coleman  College,  Case  No.  447,  p.  686.) 

AGREEMENT  TO  PAY,  ABSENCE  OF. 

See  Implied  Contract.    Steel  Car  Forge  Co.,  Case  No.  171,  p,  (J69.) 

ALLOCATION. 

Allocation,  Eitect  of — Permission  to  Contract,  Effect  of. — A  mere 
allocation  to  claimant,  or  a  permission  given  by  the  Government  to 
purchase  goods,  the  property  of  a  third  party  held  subject  to  a  priority 
right  of  the  Government  to  designate  the  persons  to  receive  the  same 
"  on  the  regular  commercial  terms,"  is  In  no  sense  an  agreement  either 
on  the  part  of  the  claimant  or  on  the  part  of  the  Government  that  would 
be  binding  upon  either  in  case  of  default.  (Certus  Cold  Glue  Co.,  Case 
No.  47,  p.  584.) 

ALTERNATE  REMEDIES. 

Alternate  Remedy,  is  not  Required  to  Elect. — Where  a  contract  for  the 
manufacture  of  aromatic  spirits  of  ammonia,  an  important  component  of 
which  is  alcohol,  contains  a  clause  providing  that  in  case  an  increase 
in  the  cost  of  alcohol  due  to  Congress  increasing  the  existing  internal- 
revenue  taxes  on  distilled  spirits  results,  "  then  the  prices  of  the  goods 
sold  herein  are  subject  to  such  price  increases  as  will  equal  the  amount 
of  the  increases  thereof  of  the  internal-revenue  taxes."  And  Congress 
having  increased  the  internal  revenue  tax  on  alcohol,  and  the  contractor 
having  paid  the  increa.sed  tax  on  alcohol  procured  for  the  perform- 
ance of  the  contract,  the  manufacturer  is  entitled  to  have  the  price 
paid  to  it  for  said  ammonia  so  increased  as  to  absorb  the  increased  tax  so 
paid  upon  the  alcohol  required  in  the  manufacture  of  the  ammonia.  The 
fact  that  the  distiller  may  be  entitled  to  have  the  tax  refunded  by  the 
tax-collecting  department  of  the  Government,  in  the  event  that  he  so 
elects,  will  not  prevent  his  relying  upon  the  terms  of  his  contract  and 
collect  the  increased  cost  thereon.  (Glens  Falls  Pliarmaceutical  Co., 
Case  No.  6,  p.  18.) 

"AMENDMENT." 

Sec  Amendmknt.     (Kuenz  Radiator  Co.,  Case  No.  318,  p.  842.) 

AMENDMENT  OF  CLAIM. 

Amendment  of  Claim,  What  is — Claims,  When  Properly  Filjbd — ^Proced- 
ure, Cl.\ims,  When  Properly  Filed  as  to  Time. — ^A  claim  filed  with  an 
ordnance  district  claims  board  prior  to  June  30,  1919,  is  a  presentation 
of  such  claim  within  the  meaning  of  the  act  of  March  2,  1919,  and  the 
filing  of  a  proper  claim  with  this  Board  under  regulations  for  relief 
under  the  act  of  March  2,  1919,  is  merely  an  amendment  of  such  original 
claim  which  does  not  prevent  relief  under  the  act.  (Pittsburgh  By- 
product Coke  Co.,  Case  No.  1828,  p.  757.) 
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AMENDMENT  OP  CONTRACT. 

Cross  reference:  Contracts. 

Amendment  of  Contract. — Where  a  prior  contract  Is  amended  to  the  ex- 
tent only  of  substituting  similar  work  of  the  same  quantity,  the  rate  of 
payment  remaining  unchanged,  the  contractor  is  not  entitled  to  dam- 
ages on  account  of  cancellation.    (F.  Benitez  Rexach,  Case  No.  65,  p.  193.) 

Amendment  Distinguished  From  Addition  to  Contract — Implied  Agree- 
ments,. What  Constitutes — Words  and  Phrases,  "Amendment  "  and 
"Addition  "  Distinguished. — Under  a  contract  providing  that  claimant 
should  furnish  airplane  radiators  and  attachments  described  in  the  order 
"  together  with  all  authorized  amendments  thereto,"  the  changing  of  the 
specifications  or  blue  print  attacheil  to  the  contract  so  as  to  require  the 
addition  of  shutter  brackets  to  the  radiators  is  not  an  amendment  merely, 
but  is  an  addition  to  the  radiators  which  the  claimant  had  agreed  to 
furnish,  which  created  an  Informal  agreement  which  required  claimant 
to  manufacture  and  install  shutter  brackets  on  the  radiators  described  in 
the  contract  and  obligated  the  Government  to  pay  claimant  the  fair  value 
of  the  shutter  brackets  so  manufactured  and  iustallecl.  (The  Kuenz 
Radiator  Co.,  Case  No.  olS,  p.  842.) 

AMENDMENT,  OF  PETITION. 

Cross  reference:  Petition,  Amendment  ok. 

Amendment  to  Conform  to  I*boof. — There  l)eing  a  varijince  between  the 
petition  and  the  proof  as  to  the  numljer  of  gallons  purchased,  but  the 
evidence  showing  that  the  total  cost  was  the  aipount  claimed  to  have 
been  paid  therefor,  the  petition  will  be  amended  to  conform  with  the 
proof.     (Glens  Falls  l*harmaceutical  Co.,  Case  No.  6,  p.  38. ) 

AMORTIZATION. 

AMORTiz.vnoN  or  I.ncreased  Facilities. — A  manufacturer  who  incurs  a 
loss  in  the  performance  of  a  contract  by  reason  of  his  failure  to  take 
if. to  consideration  the  necessity  of  installing  additional  machinery  in 
order  to  enable  hiin  to  perform  his  contract  is  not  entitled  to  an  allow- 
ance for  such  loss  on  the  termination  of  a  subsequent  contract,  the  first 
contract  having  been  completed.  (Dennlson  Manufacturing  Co.,  Case 
No.  4,  p.  23. ) 

ANTICIPATION  OF  CONTRACT. 

Cross  reference :  Expenditures  in  Anticipation  of  Contract. 

Anticipation  of  Contract.  Reimbursement  for  Expenses  Incurred  in. — 
A  manufacturer  who  without  authority  from  the  Government  incurs 
obligations  to  increase  his  facilities  in  anticipation  of  receiving  Govern- 
ment contracts  Is  not  entitled  to  compensation  therefor  as  no  contractual 
relation  between  the  Government  and  the  manufacturer  can  arise  under 
such  circumstances.  (The  Standard  Steel  Castings  Co.,  Case  No.  'yS,  p. 
131. ) 

Anticipation  of  Contract,  Reimbursement  por  Obligations  Incurri-:d. — 
In  a  claim  under  the  act  of  March  2,  1919,  if  a  verbal  contract  is  made 
on  behalf  of  the  Government  for  the  manufacture  of  20  articles  and  the 
contractor  only  completes  1  such  article  and  then  ceases  production, 
through  no  fault  of  the  Government,  the  Government  is  not  obligated  to 
pay  the  contractor  for  materials  purchased  or  expenditures  made  In  con- 
templation of  performarce  of  the  balance  of  the  contract.  (Jamison 
Cold  Storage  Co.,  Case  No.  254,  p.  108.) 
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Anticipation  of  Contract,  Reimbursement  for  Expenditures  Made  in — 

EXPENDITI'RES  MaDE  IN  ANTICIPATION  OF  CONTR^VCT,  REIMBURSEMENT  FOR. 

A  claimant  is  not  entitled  to  reimbursement  for  expenditures  made  on 
its  own  authority  without  any  agreement  on  the  part  of  the  Government 
to  pay  any  part  thereof.     (Lang  Body  Co.,  Case  No.  578,  p.  865.) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  Made  in — 
Expenditures  Made  in  Anticipation  of  Contract,  Reimbursement 
FOR. — A  claimant  is  not  entitled  to  reimbursement  for  expenditures  made 
or  obligations  incurred  in  anticipation  of  future  contracts.  (Lincoln 
Twist  Drill  Co.,  Case  No.  1214.  p.  836.) 

Anticipation  of  Contract,  Reimbitisement  for  Exi*endititres  made  in — 
Expenditures  made  in  Anticipation  of  Contract,  Reimbursement  for — 
Excess  Products,  Risk  of  Ix)ss  Occasioned  by. — A  contractor  who 
manufactures  articles  in  exc»ess  of  the  total  contracted  for  assumes  the 
risk  of  refusal  of  such  excess  and  is  not  entitled  to  compensation 
therefor.     (J.  H.  Decker,  Son  &  Co.,  Case  No.  192,  p.  823.) 

Anticipation  of  Contract,  Reimbitisement  for  Expenditures  made  in — 
Contracts,  Expression  of  Government"  Need  as  Constituting — ^Ex- 
penditures made  in  Anticipation  of  Contract,  Rbimbitrskmknt  for. — 
A  mere  expression  of  opinion  or  statement  of  fact  with  respect  to  Gov- 
ernment needs  can  not  of  itself  form  any  basis  upon  which  to  attach 
liability  to  the  Government  by  one  seeking  to  supply  those  needs,  and 
expenditures  made  in  the  liope  of  obtaining  contracts  to  supply  part  of 
the  great  need  then  felt  to  exist  for  the  articles  in  question  and  in  the 
exercise  of  claimant's  business  judgment  do  not  entitle  him  to  reimburse- 
ment therefor.     (Lester  Austern,  Case  No.  266,  p.  812.) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  made  in — 
Ck)NTRACT,  Verbal  Order  not  Relied  on  as  Constituting — Expenditures 
made  in  Anticipation  of  Contract,  Reimbursement  fob. — Where  claim- 
ant is  recommended  for  nn  aw^ard  for  the  mauufncture  of  raincoats  by  the 
officer  in  charge  of  the  procurement  of  raincoats  in  the  Clothing  and 
Equipage  Division,  which  recommendation  was  approved  by  those 
charged  with  the  duty  of  approving  same,  but  no  award  was  ever  Issued, 
claimant  is  not  entitled  to  reimbursement  for  expenditures  made  in  the 
purchase  of  machinery  and  equipment  to  be  used  in  the  manufacture  of 
raincoats,  although  subsequent  to  the  approval  of  the  award  of  contract 
to  claimant,  he  is  told  by  the  officer  in  charge  of  the  procurement  of  rain- 
coats, that  the  award  has  l)een  approved  and  that  he,  claimant,  should 
go  ahead  and  manufacture  the  raincoats,  where  it  appears  that  claimant 
was  not  satisfied  with  such  oral  direction,  and  instead  of  going  ahead 
came  Immediately  to  Washington  to  see  about  the  award  and  was  there 
Informed  by  the  proper  authorities  that  "  their  hands  were  tied  and  that 
they  could  not  do  anything."  as  claimant  did  not  rely  thereon  and  by  his 
conduct  showed  that  he  did  not  consider  that  such  verbal  direction  con- 
stituted an  agreement  by  which  he  was  to  manufacture  the  raincoats, 
(lister  Austern,  Case  No.  266,  p.  812.) 

Anticipation  of  Contract.  Reimbursement  for  Expenditures  made  in — 
Contract,  not  Implikd  when  Terms  are  Express — Expenditures  made 
IN  Anticipation  of  Contract,  Reimbursement  for. — Where  claimant 
is  given  an  initial  order  for  500  airplane  propellers  In  the  price  for  which 
an  allowance  of  ^10.000  was  made  to  amortize  the  cost  of  additional 
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facilities,  it  ia  not  entitied  to  relmbnrsenient  for  costs  in  excess  thereof 
in  procuring?  facilities  where  such  expenditures  were  made  in  anticipation 
of  future  buHineKs  or  laclt  of  business  judgment.  K8i)ecially  is  this  ao 
where  it  appears  that  such  facilities  could  have  been  procured  for  the 
sum  so  alIowe<l.  (Davenport-Brown  CoriHinition,  Case  No.  83,  p.  851.) 
AxTiciPATioN  OF  Con TB ACT,  Reimbursement  fob  Expexdittbes  Made  in — 

ExPENDITrRES    MaDE    IN    ANTICIPATION      OF      CONTRACT,      REIMBURSEMENT 

FOR, — This  Boanl  has  no  authority  to  make  awards  where  obligations 
were  in<nirre*l  and  exiienditures  made  solely  In  anticipation  of  future 
oniers  fnmi  the  <tovemment  ( Davenport-Brown,  Corp.,  Case  No.  83, 
p.  851.) 

Anticipation  or  Contract,  Expenditures  in. — In  the  absence  of  a  contract, 
express  of  implied,  there  can  be  no  recovery  under  the  act  of  March  2, 
3919,  for  materials  purcha.sed  in  anticipation  of  obtaining  a  larger  order 
than  the  order  actually  received.  (Weber-Knapp  Co.,  Case  No.  317, 
p.  76S.) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  Made  in — 

(\>NTRACT   GO^T-JINS    AS   TO   TlME   OF   ExPHATION EXPENDITURES    MaDE    IN 

Anticipation  of  Contract,  Reimbursement  for — Intention  of  Parties 
TO  BE  Determined  by  Terms  of  Contract. — ^A  duly  executed  written  con- 
tract which  fixes  the  time  of  expiration  is  conclusiTe  on  this  point,  and 
any  question  as  to  the  Governments  engagement  or  intentions  in  the 
matter  are  to  be  determined  by  the  terms  of  the  contract.  So  where 
claimant  offers  to  increase  the  capacity  of  its  plant  so  as  to  roast  500,000 
fiounds  of  coffee  per  month,  but  is  awarded  a  contract  for  the  roasting  of 
250,000  pounds  for  one  month,  which  period  at  the  same  rate  per  month  is 
extended  from  April  to  June.  1918,  claimant  is  not  entitled  to  compensa- 
tion for  additional  machinery  secured  by  it  in  anticipation  of  future 
orders  and  which  it  insists  on  having  Installed  at  its  own  risk,  after 
notice  that  no  further  orders  would  be  given.  (McCord-Stewart  Co.,  Case 
No.  253.  p.  729. ) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  Made  in — 
Expenditures  Made  in  Anticipation  of  Contract,  Reimbursement 
for — A  claimant  Is  not  entitled  to  reimbursement  for  expenditures  made 
in  procuring  increased  facilities  where  such  expenditures  are  not  made 
under  the  direction  of  the  Government,  but  in  anticipation  of  future 
orders.     (Mci'ord-Stewart  Co.,  Case  No.  253.  p.  729.) 

Anticipation,  Exfenditures  in. — Where  a  claimant,  in  anticipation  of  a 
Government  contract,  purchases  material  for  same,  he  has  assumed 
an  ordinary  business  risk,  for  which  he  is  not  entltletl  to  compensation. 
( St.  Ixiuis  Metalware  Co.,  Cii.se  No.  389,  p.  392.) 

Anticipatto.n  of  Contracts. — Materials  purchased  by  a  claimant  in  antici- 
pation of  receiving  a  contract  are  not  made  "on  the  faith  of"  such  con- 
tract.    (The  National  Enaniellng  &  Stamping  Co.,  Case  No.  258,  p.  395.) 

Anticipation  of  Contkact.  Reimdirskment  for  Material  Procured  in. — 
Where  it  is  clear  that  no  definite  order  was  given  to  the  company,  nor 
was  it  authorized  to  procure  materials  in  contemplation  of  such  order, 
a  c-cjnipany  whi<'h  purchases  materials  to  manufacture  goo<ls  in  antici- 
pation of  a  Government  order  is  not  entitled  to  compensation  for  loss 
incurre<l  in  .so  doing  although  It  appears  that  officers  of  the  Government 
stronely  intimate<l  to  the  company  that  sucli  an  order  would  be  placed 
with  it,  and  no  valid  reason  api)ears  to  account  for  the  order  having  been 
withheld.     (Standley  Skid  Chain  Co..  Ca*^  No.  16,  p.  70.) 
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Anticipation  of  Contract,  Reimbursement  fob  Expenses  Incurred  in. — 
A  contractor  who  is  then  unable  because  of  lack  of  facilities  to  complete 
existing  Government  orders  for  motor-truck  metal  wheels  but  assumes 
tJiat  there  would  be  a  very  large  demand  for  such  w^heels  and  because 
thereof  places  orders  for  large  additions  to  his  existing  facilities  is  not 
entitled  to  compensation  for  loss  incurred  from  such  expenditures' as  a 
result  of  the  unexpected  ceasing  of  the  demand  for  such  wheels  and  his 
failure  to  obtain  orders  sufficiently  large  to  recoup  his  expenditures. 
The  fact  that  there  existed  at  the  time  the  order  for  such  increased 
facilities  was  given  an  acute  shortage  of  such  wheels,  and  at  such  time 
all  iK)ssible  sources  of  supply  were  encouraged  to  prepare  for  the  per- 
formance of  orders  for  same  does  not  alter  the  case,  as  this  in  itself 
does  not  show  that  the  claimant  acted  under  the  direction -or  authority 
of  the  Government  in  making  the  expenditures  for  such  increase  of  his 
facilities.     (The  Standard  Steel  Castings  Co.,  Case  No.  58,  p.  131.) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  Mai>e  in — 
Contract,  What  Constitutes — Expenditures  Made  in  Anticipation  of 
Contract,  Keimbursemenx  fob. — Where  claimant  at  the  time  it  requested 
an  order  is  expressly  informed  by  the  officers  with  whom  it  negotiated 
that  tliey  had  no  authority  to  make  a  contract  with  claimant,  who  never- 
theless, in  anticipation  of  future  orders  continued  production,  of  which 
such  officers  had  notice,  and  such  officers  from  time  to  time  subsequent 
thereto  made  suggestions  or  conducted  negotiations  as  to  modifications 
of  the  device,  such  suggestions  and  negotiations  nmst  be  considered  as 
referring  only  to  what  should  be  done  by  claimant  if  the  requisitions  for 
further  orders  of  such  articles  were  approved  and  claimant  was  a  suc- 
cessful bidder,  and  not  as  imposing  any  liability  on  the  Governm«it. 
(Watson  Luminous  Gun  Sight  Co.  (Inc.),  Case  No.  506,  p.  705.) 

Anticipation  of  Contract,  Reimbirsement  for  Expe.nditures  Made  in — 
Contract,  Breach  of,  Reimbursement — Expenditures  in  Anticipation 
OF  Contract,  Reimbirsement  for. — A  clainuint  is  not  entitled  to  reim- 
bursement for  expenditures  made  or  obligations  incurred  prior  to  the 
date  of  its  contract,  or  where  the  same  are  made  or  incurred  in  bad  faith 
and  not  in  a  bona  fide  effort  to  perform  the  terms  of  its  agreement.  (In- 
diana Flooring  Co..  Case  No.  517,  p.  691.) 

Anticipation  of  Contract,  Reimbursement  for  Expenses  Incitired  in. — 
A  manufacturer  who  purchases  supplies  in  anticipation  of  a  Government 
order  even  thoujrli  told  by  an  unauthorized  Government  agent  that  a 
contract  for  a  certain  tnnount  of  goods  would  be  awarded  is  not  entitled 
to  compensation  for  loss  sustained  through  the  purchase  of  materials. 
(The  Burdett  Manufacturing  Co.,  Case  No.  43,  p.  113.) 

Anticipation  of  Contract,  Reimbursement  for  Expenses  Incurred  in. — 
Where  a  baking  company  is  constantly  urged  by  the  Government  au- 
thorities to  submit  a  bid  for  Government  work  the  acceptance  of  which 
would  constitute  a  valid  contract  but  consistently  declines  to  do  so  It  is 
not  entitled  to  compensation  from  the  Government  for  expenditures  made 
by  it  to  fulfill  a  contract  which  it  expected  to  subsequently  make.  (Fort 
Smith  Biscuit  Co.,  Case  No.  72,  p.  116.) 

Anticipation  of  Contract,  Reimbursement  for  Expendititres  Made  in. — 
Where  a  claimant  In  anticipation  of  receiving  orders  procures  material 
therefor,  he  does  so  at  his  own  risk  and  the  act  of  March  2^  1919,  gives 
no  authority  to  reimburse  such  claimant  for  obligations  incurred  or  ex- 
penditures made  in  anticipation  of  a  future  agreement.  (W^est  Branch 
Novelty  Co.,  Case  No.  513,  p.  380.) 
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Anticipation  of  Contract,  Reimbursement  for  Bxpcndituses  Made  in. — 
Expenditures  Made  in  Anticipation  of  Contract,  Reimbursement  fob, — 
A  clniinant  is  entitlwl  to  no  relief  for  expenditures  made  or  obligations 
Incurred  in  anticipation  of  a  future  contract.  (Coleman  College,  Case 
No.  447,  p.  686.) 

Anticipation  of  Contract,  Reimbursement  fob  Expenditures  Made  in. — 
Contract,  what  Constitutes — Expenditures  Made  in  ANTiciPATrx)N  of 
Contract,  Reimbursement  for. — Words  used  by  an  officer  having 
authority  to  contract  which,  when  interpreted  in  the  light  of  the  sur- 
rounding circumstances,  constitute  nothing  more  than  an  expression  on 
the  part  of  the  writer,  that  in  his  opinion  a  requisition  would  issue  some 
time  in  the  future  do  not  form  a  basis  for  allowance  to  claimant  for  ex- 
penditures made  in  anticipation  of  such  future  requisition.  (Louisville 
Planing  Mill  (^o.,  Ca.ses  Nos.  439  and  445,  p.  710.) 

Anticipation  of  Contract,  Reimbursement  for  Expenditures  Made  in. — 
A  claimant  who  buys  material  in  anticipation  of  receiving  a  future 
contract  does  so  at  his  own  risk,  and  is  not  entitled  to  compensation 
for  loss  resulting  by  reason  of  failure  to  receive  such  contract.  (R.  C. 
Heller  Co.,  Case  No.  169,  p.  529.) 

Anticipation  of  Contract,  Reimbursement  fob  Expenditures  Made  in. — 
The  fact  that  a  claimant  is  advised  by  a  Government  agent  that  it  could 
expect  to  be  kept  busy  and  that  he  considered  it  good  business  for  claim- 
ant to  buy  materials  to  avoid  delays  do  not  afford  ground  for  reimbursing 
the  claimant  for  loss  resulting  from  the  purchase  of  materials  in  antici- 
pation of  a  future  contract  which  is  not  awarded  claimant.  (West 
Branch  Novelty  Co.,  Case  No.  513,  p.  389.) 

Anticipation  of  Contract,  Reimbursement  for  Expenses  Incurred  in. — 
Where  a  claimant  purchases  materials  in  anticipation  of  receiving  a 
Government  contract  he  is  not  entitled  to  compensation  for  loss  result- 
ing therefrom.  The  act  approved  March  2  requires  that  expenditures 
must  have  been  made  and  the  obligations  must  have  been  incurred  upon 
the  faith  of  the  agreement  and  prior  to  November  12,  1918.  (Piqua 
Hosiery  Co.,  Case  No.  57,  p.  123.) 

Anticipation  of  Contract,  Reimbursement  fob  Expenditures  Made  in. — 
A  claimant  is  not  entitled  to  reimbursement  for  materials  purchased  for 
the  performance  of  a  contract  on  misinformation  given  claimant  by  his 
agent,  or  because  of  miscontruction  of  the  order  furnished  by  the  agent. 
(The  National  Enameling  &  Stamping  Co.,  Case  No.  258,  p.  395.) 

Anticipation  ok  (\)ntract.  Expenditures  in. — The  promise  of  an  agent 
that  he  would  recommend  an  award  to  the  claimant  does  not  constitute 
a  contract,  nor  can  it  afford  the  basis  for  allowing  the  claimant  reim- 
bursement for  expenditures  made  in  anticipation  of  the  contract.  (St. 
Louis  Metalware  Co.,  Case  No.  389,  p.  392.) 

Anticipatory  Acts. — No  claim  under  the  act  approved  March  2,  1919,  can 
be  predicated  upon  advice  by  an  officer  to  a  claimant  tliat  it  would  be 
good  business  to  purchase  a  quantity  of  raw  material  in  anticipation  of 
receiving  a  Government  contract  in  the  fulfillment  of  which  such  raw 
material  would  be  required.  (West  Branch  Novelty  Co.,  Case  No.  513, 
p.  389.) 

Anticipation,  Expenditures  in. — Where,  in  a  claim  made  under  the  act 
of  March  2,  1919,  the  evidence  is  sufficiently  clear  that  no  verbal  con- 
tract was  made  by  the  Government  with  claimant,  the  War  Department 
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Board  of  Contract  Adjustment  will  award  no  relief  to  claimant  for 
obligations  and  expenses  incurred  In  anticipation  of  receiving  a  Govern- 
ment order.     (St.  Louis  Metalware  Co.,  Case  No.  389,  p.  392.) 
Of  Contract. 

See  Act  of  March  2.     (Indiana  Flooring  Co.,  Case  No.  547,  p.  601.) 

APPRAISERS.  BOARD  OF. 

Cross  reference :  Board  of  Appraisers. 
Appraisi-xs,  Board  of. — Where  compulsory  orders  are  placed  by  the  Presi- 
dent through  the  Wtir  Industries  Board  pursuant  to  the  provisions  of  act 
of  June  3,  1916.  section  120  (39  Stat.  213),  for  the  entire  output  of 
products  of  several  manufactories,  and  such  products  were  to  be  de- 
livered upon  such  terms  and  conditions  as  the  War  Industries  Board 
might  fix,  and  such  orders  are  later  canceled,  the  Government  is  obli- 
gated to  pay  for  such  products  the  prices  fixed  by  the  War  Department 
Board  of  Appraisers.    (Acetate  of  Lime  Cases,  p.  200.) 

APPROVAL  OF  CONTRACTS. 

Cross  reference:  Formalities  of  Contracts. 

Approval  by  Agent  of  Secretary  of  War  Necessary. — Even  though  the 
orders  under  which  hay  was  delivered  were  informal,  the  evidence  does 
not  show  that  the  vendor  of  the  hay  was  a  subcontractor  within  the 
meaning  of  section  4  of  the  act  of  March  2,  1919,  since  it  does  not 
appear  that  any  part  of  the  prime  contract  was  sublet  with  the  approval 
of  an  agent  of  the  Secretary  of  War  duly  authorised  thereto.  (Marlon 
Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co.,  Case 
No.  1481,  p.  403.) 

Army  Regulations,  Notice  of. — ^The  Army  Regulations  are  a  part  of 
the  public  law  and  one  contracting  with  the  War  Department  is  charge- 
able with  notice  of  the  Army  Regulations  under  the  elementary  prin- 
ciple that  everyone  is  presumed  to  know  the  law.  (Pacific  Commissary, 
Case  No.  68,  p.  838.) 

ASSUMPTION  OF  RISK. 

Cross    references:    Contracts;    Anticipation    of    Contract;    Expendi- 
tures IN  Anticipation  of  Contract. 

Assumption  of  Business  Risk. — A  contractor  with  the  Government  as- 
sumes the  ordinary  business  risk  in  purcliasing  material  in  excess  of  the 
requirements  necessary  to  complete  a  formal  contract,  in  anticipation  of 
obtaining  another  order  for  similar  articles.  (Gold  Mark  Knitting  Co., 
Case  No.  45,  p.  250.) 

ASSURANCES. 

Cross  references:  Contracts;   Implied  Contracts;   Effect  of  Assttb- 

ANCES. 

Assurances,  Effect  of. — Assurances,  if  given  by  Government  agents  to  a 
subcontractor  of  a  subcontractor  of  a  Government  contractor  that  by 
taking  a  subcontract  for  the  production  of  material  ultimately  to  be  ac- 
quired by  the  Government  for  the  prosecution  of  the  war  through  the 
prime  contractor,  that  it  would  be  the  policy  of  the  Government  to  see 
that  all  adjustments  were  made  in  exactly  the  same  manner  as  if  the 
contract  was  made  directly  with  the  Government  will  not  justify  a  find- 
ing that  any  contractual  relations  were  created  between  the  claimant 
and  the  Government.  (Tee tor-Hartley  Motor  Corporation,  Case  No. 
361,  p.  120.) 
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Cross  reference :  Authority  of  Secretary  of  War. 

Authority  of  Agent.— Where  it  appears  in  the  case  of  an  alleged  verbal 
contract  between  a  manufacturer  and  the  Government  that  not  only 
was  the  price  not  agreed  upon,  but  before  any  binding  contract  could  be 
entered  into  there  had  to  be  competitive  bids,  which  never  occurred, 
and  that  no  officer  of  the  Government  had  authority  to  promise  that  a 
contract  would  be  given  under  the  circumstances  of  the  case,  the  Gov- 
ernment Is  not  liable  for  injury  sustained  by  failure  of  such  manufacturer 
to  obtain  a  contract  which  it  expected  to  receive  and  which  a  Govern- 
ment agent  without  authority  in  the  premises  had  represented  it  would 
receive.     (Piqua  Hosiery  Co.,  Case  No.  57,  p.  123.) 

Authority  of  Agent. — In  a  claim  arising  under  the  act  of  March  2,  1919, 
where  no  satisfactory  proof  is  given  of  authority  of  a  Government  agent 
to  contract,  and  no  agreement  as  to  price  or  other  details  of  the  con- 
tract has  been  reached,  there  is  no  clear  and  precise  evidence  of  a  con- 
tract.    (Ohio  Trailer  Co.,  Case  No.  69,  p.  170.) 

Authority  of  Agent  to  Contract. — In  order  for  a  verbal  contract  for 
goods  to  be  manufactured  to  bind  the  Government  the  terms  of  the  agree- 
ment must  have  been  definitely  fixed  and  the  authority  of  the  officer  or 
agent  of  the  Government,  alleged  to  have  made  the  agreement,  must  be 
established  beyond  question.     (Piqua  Hosiery  Co.,  Case  No.  57,  p.  123.) 

Authority  of  Agent  to  Bind  the  Gox'ernment. — This  Board  has  no  juris- 
diction to  allow  a  claim  arising  out  of  a  contract  executed  by  an  officer 
acting  without  the  scope  of  his  authority  and  in  violation  of  the  orders 
of  his  superior  officers.  Under  such  circumstances  the  officer  is  not  act- 
ing under  the  authority,  direction,  or  instruction  of  the  Secretary  of  War 
within  the  meaning  of  the  act  approved  March  2, 1919,  entitled  "An  act  to 
provide  relief  in  cases  of  contracts  connected  with  the  prosecution  of  the 
war,  and  for  other  puriwses."     (A.  C.  Torbert,  Case  No.  262,  p.  53.) 

See  Agent.     (Louisville  Planing  Mill  Co.,  Cases  Nos.  439  and  445,  p.  710.) 

See  Agent  (Pacific  Commissary  Co.,  Case  No.  68,  p.  838.) 

Authority  of  Contracting  Officer, — Where,  in  the  performance  of  a 
contract  with  the  Government,  a  manufacturer  incurs  a  loss  by  reason 
of  a  mistake  made  in  estimating  his  costs,  neither  the  Secretary  of  War 
nor  any  subordinate  officer  can  modify  the  contract  to  the  prejudice  of 
the  Government  in  order  to  relieve  the  contractor,  nor  can  the  relief  be 
accorded  to  him  by  making  a  subsequent  contract  for  additional  goods 
at  a  price  fixed  with  a  view  to  compensating  the  manufacturer  for  his 
loss  under  the  prior  contract.  (Dennison  Manufacturing  Co.,  Case  No. 
4,  p.  23.) 

Aitthokity  of  Contracting  Officer. — Where  the  contracting  officer  who 
has  proi^er  authority  to  bind  the  Government  enters  into  a  verbal  con- 
tract for  future  delivery  of  a  certain  product,  and,  relying  thereon,  the 
contractor  purchases  certain  component  materials  not  beyond  the  require- 
ments necessary  to  complete  the  contract,  which  is  then  canceled,  the 
contractor  is  entitled  to  be  reimbursed  for  the  obligations  incurred  and 
expenditures  necessarily  made  in  performance  or  preparing  to  perform 
such  agreement.     (Hero  Manufacturing  Co.,  Case  No.  270,  p.  376.) 

Authority  of  Chief  of  Production  Division,  Delegation  of — Proditction 
Division,  Chief  of,  Authority  of. — The  Chief  of  the  Production  Division, 
Ordnance  Department,  by  virtue  of  his  office  as  such,  has  no  procuring  au- 
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thority,  and  lacking  such  authority,  he  has  no  power  to  delegate  the 
same  to  subordinate  officials.  (The  Copper  Clad  Steel  Co.,  Case  No.  355, 
p.  856.) 
ArTHORiTY  OF  GOVERNMENT  Repbeskntative  TO  Make  CONTRACT. — ^Where 
claimant  demands  reiml)ursement,  under  the  act  of  March  2,  1918,  for  loss 
8U8taine<l  on  raw  materials  purchased  for  requirements  in  completing  an 
allefr«»d  (iovernment  contract,  and  It  clearly  appears  from  the  evidence 
that  the  Government  representative  with  whom  claimant  dealt  had  no 
authority  to  make  such  contract,  of  w^hlch  fact  claimant  was  aware,  the 
clairaiint  has  failed  to  sliow  cause  justifying  an  award.  (Keystone 
Knitted  Fabric  Co.,  Case  No.  437,  p.  355.) 

AUTHORITY  OF  CAMP  AD.Jt'TANT. 

fiCe  Act  of  March  2.     (Ramseur.  McAfee  &  Co.,  Case  No.  8,  p.  503.) 

AUTHORITY  OF  SECRETARY  OF  WAR. 

Cross  references :  Act  of  March  2 ;  AirTHORiTY  of  Agent  ;  Secretary  of 
War. 

Avthokity  OF  Skcrittary  OF  War. — Tlie  only  authority  C(mferre<l  uiK>n  the 
Secretary  of  War  to  adjust  Implied  contracts  arl.ses  out  of  the  provisions 
of  tlie  act  approve<l  March  2,  entitled  '*  An  act  to  provide  relief  in  cases 
of  contract  connect e<l  with  the  prosecution  of  the  war.  and  for  other 
purposes."     (Bibb  Manufacturing  Co.,  Cases  Nos.  40  and  41,  p.  90.) 

Authority  of  Secretary  of  War. — ^The  Secretary  of  War  has  no  power 
to  adjust  and  settle  a  claim  in  favor  of  the  Government  for  uuliquidate<l 
damages,  except  where  the  agreement  has  not  been  executed  in  the 
manner  prescribed  i)y  law.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

AUTHORITY  OF  SECRETARY  OF  War. — The  act  of  Marcli  2,  1919,  authorizecl 
the  Secretary  of  War  to  adjust,  pay,  or  discharge  any  agreement,  ex- 
press or  implied,  upon  a  fair  and  equitable  basis  that  has  been  entere<l 
into  in  good  faith  during  the  war  and  prior  to  November  12,  1918,  by 
an  oflicer  or  agent  under  his  authority  for  purposes  connected  with  the 
prosecution  of  the  war,  when  such  agreement  has  been  ix»rformed  in 
whole  or  part,  or  exi>enditures  have  been  made  or  obligations  incurred 
ui>on  the  faith  of  the  same  prior  to  November  12,  1918;  but  no  award 
under  the  act  can  in  any  case  Include  prospective  or  possible  profits  on 
any  part  of  the  contract  beyond  goods  and  supplies  delivered  to  and 
acceptetl  by  the  Government,  and  in  addition  a  reast)nable  remuneration 
for  expenditures  and  obligatiims  or  liabilities  necessarily  incurred  in 
IHjrforming  or  preparing  to  ix^rform  the  contract.  (The  National  Enamel- 
ing &  Stamping  Co.,  Case  No.  259,  p.  259.) 

AUTHORITY  OF  SECRETARY  OF  WAR,  SCOPE  OF. 

See  Act  of  March  2  (Ramseur,  McAfee  &  Co.,  Case  No.  8,  p.  593). 

AUTHORITY  OF  SECRETARY  OF  WAR  AND  DEPARTMENT  CHIEFS. 
*S'rc  Act  of  March  2  (Copper  Clad  Steel  Co.,  Case  No.  355,  p.  856). 

AWARD  OF  CONTRACT. 

f^ce  Notice  (The  A.  J.  Bates  Co.,  Case  No.  412,  p.  576). 

AWARD,  UNDER  DENT  ACT. 

See  Act  of  March  2  (National  Enameling  Co.,  Case  No.  259,  p.  259.) 


TOPICAL  INDEX.  901 

B. 

BAILMENTS. 

Bailments. — If  a  bailee  is  nxiuinxl  to  perform  a  service  upon  the  goods 
intrusted  to  liim,  lie  must,  in  the  performance  of  that  service,  and  in 
addition  to  the  protectit)n  incident  to  his  duty  as  custodian,  use  that 
decree  of  skill  and  efficiency  which  he  ordinarily  and  customarily  exer- 
cistHl  in  i^erfonninjr  like  work  upon  his  own  goocis  in  his  non-Government 
business.  His  failure  to  ust»  ordinary  skill  and  care  would  be  just 
^fround  for  a  cancellaticm  of  the  contract.  (Heidelberg,  Wolff  &.  Co.,  Ca.se 
Xo.  30,  p.  284.) 

Bail:mknts,  Liahiltty  of  Bailke  fob  Loss — Contract,  What  Consti- 
tutes— Implied  Agreement,  What  Constitutes. — Where  an  electric 
tractor  and  two  trailers  were  left  by  claimant  at  Government  barracks 
upon  permission  to  do  so  with  the  understanding  that  the  Government 
might  use  the  same  if  it  saw  tit,  and  such  trailers  are  used  by  the  Gov- 
ment  in  the  course  of  which  use  they  are  destroyed,  claimant  is  entitled 
to  reimbursement  therefor  under  an  implietl  agreement  to  return  the 
trailers  or  pay  the  value  thereof.     (Lanshig  Co.,  Ca.se  Xo.  1260,  p.  810.) 

BIDS. 

Cross  reference :  Proposals  : 

Bids. — When  a  contractor,  whose  proposal  for  the  manufacture  of  material 
for  the  Army,  through  mistake,  is  but  80  per  cent  of  the  next  lowest 
bid  and  40  per  cent  of  the  highest  hid  receivetl  by  the  Government,  Is 
given  an  opportunity  to  witlulraw  the  bid,  but  "  being  desirous  of  con- 
tributing his  part  to  the  success  of  the  war,"  decides  to  abide  by  the 
bid,  he  can  not  because  the  war  has  ended  need  for  the  material,  and 
he  can  not  expect  further  contracts  "  to  overcome  the  loss  sustaineil," 
later  ask  the  Government  to  make  good  his  losses  in  the  performance  of 
the  contract.     (Dan  Patch  Co.,  Case  Xo.  302,  p.  240.) 

BOARD  OF  APPRAISEUS. 

Cross  reference :  Appraisers,  Boabd  of  : 

Boards  of  Appraisb:rs. — Where  compulsoi*j'  orders  are  placed  by  the  Presi- 
dent through  the  War  Industries  Board  pursuant  to  the  provisions  of 
act  of  June  3,  1916,  section  120  (39  Stat.  213).  for  the  entire  ontput  of 
products  of  several  manufactories,  and  such  products  were  to  be  delivered 
upon  such  terms  and  conditions  as  the  War  Industries  Board  might  fix, 
and  such  orders  are  later  canceled,  the  Government  Is  obligated  to  pay 
for  such  products  the  prices  fixed  by  the  War  Department  Board  of 
Appraisers.     (Acetate  of  Lime  Cases,  p.  200.) 

BOARD  OF  COXTRA(T  AD.H'STMEXT,  JCRISDICTIOX   OF. 

Cross  references:  Contract  Adjustment.  Board  of;  War  Department 
Board  of  Contract  Adjustment;  War  Department. 

Board  of  Contract  Adjustment,  Jurisdiction. — The  War  Department 
Board  of  Contract  Adjustment  has  no  authority  to  assert  a  claim  against 
a  contractor  resulting  from  a  breach  of  contract.     (Dewey  Bros.  Co.,  Case 

Xo.  14,  p.  as.) 

Board  of  C\)Ntract  Adjustment,  Ji'risdiction. — The  War  Department 
Board  of  Contract  Adjustment  is  not  the  proper  department  of  the 
Govennuent  to  determine  the  question  as  to  whether  an  applicant  has  a 
patentable  right  in   an  alleged  invention  or  not,  and  aside  from   any 
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question  as  to  the  jurisdiction  of  the  Board  a  chiimant  in  a  proceetUnir 
before  it  for  oonii)ensation  can  not  rely  upon  an  implied  agreement 
under  the  terms  of  the  act  of  March  2  unless  he  has  established  a 
property  right  in  his  alleged  Invention.  Before  he  would  be  entitle<l  to 
any  remuneration  either  under  the  statutes  or  under  an  implied  agree- 
ment he  must  establish  liis  proi)erty  right  in  the  proper  form.  Havuig 
failed  in  this,  the  petitioner  is  entitled  to  no  relief.  (Carl  Godfrey 
AUgrum,  Case  No.  353,  p.  135.) 

Board  of  Contract  Ad.iustment,  Jurtj^dictiox. — General  Order  No.  103, 
(constituting  the  War  Department  Board  of  Contract  Adjustment  and 
defining  its  duties  not  being  a  statutory  provision,  nmst  be  construed  with 
the  limitations  applicable  to  the  powers  of  the  Secretary  of  War  to  adjust 
and  settle  disputes  and  claims  against  the  War  Department.  Therefore 
the  War  Department  Board  of  Contract  Adjustment  has  no  authority  to 
adjust  and  settle  a  claim  for  unliquidated  damages  arising  out  of  a 
breach  of  a  written  contract  execute<l  according  to  law.  (Dewey  Bros. 
Co.,  Case  No.  14,  p.  38.) 

Board  of  Co.ntract  Adji'stment,  Jurisdiction. — This  Board  has  no  juris- 
diction in  the  matter  of  the  claim  of  discrimination.  (Marion  Ini?titute, 
Case  No.  27,  p.  139.) 

Board  of  Contract  Adji'stment,  Jurisdiction. — A  verbal  agreement  of 
accord  and  satisfaction  is  subject  to  adjustment  by  the  War  Depart- 
ment Board  of  Contract  Adjustment.  (Joseph  Friedman,  Case  No.  195, 
p.  182.) 

Board  of  Contract  Adju.-?tment.  Jurisdiction. — This  Board  has  no  juris- 
diction to  allow  a  claim  arising  out  of  a  c*ontract  executed  by  an  officer 
acting  without  the  scope  of  his  authority  and  in  violation  of  the  orders 
of  his  superior  officers.  Under  such  circumstances  the  officer  Is  not 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
War  within  the  meaning  of  the  act  approvetl  Marc^h  2,  entitled  "An  act 
to  provide  relief  in  cases  of  contracts  coimected  with  tlie  prosecution  of 
the  war,  and  for  other  purposes.'*     (A.  C.  Torbert,  Case  No.  262,  p.  53.) 

Board  of  Contract  Adji:stment,  Jurisdiction. — The  War  Department 
Board  of  Contract  Adjustment  has  jurisdiction  under  General  Order  No. 
103  over  claims,  doubts,  and  disputes  which  may  arise  under  any  contract 
made  by  the  War  Department.     (L.  H.  Gilmer  Co.,  Case  No.  430,  p.  189. > 

Board  of  0)ntract  Adjustment,  Jurisdiction.— The  War  Department 
Board  of  Contract  Adjustment  has  lio  jurisdiction  of  a  matter  arising 
out  of  a  contract  which  is  not  by  its  terms  binding  upon  the  Government, 
(Smith,  Kline  &  French,  Case  No.  3,  p.  8.) 

Board  of  Contract  Adjustment,  Jurisdiction. — In  a  claim  arising  under 
the  act  of  March  2,  1919,  the  War  Department  Board  of  Contract  Ad- 
justment has  no  power  to  grant  relief  to  a  claimant  for  obligations 
hastily  incurred  In  anticipation  of  performance  of  a  Government  con- 
tract which  it  believed  existed,  but  did  not  in  fact  exist.  (Oliver  Iron 
&  Steel  Co..  Case  No.  55,  p.  179.) 

BOARD  OF  CONTRACT  ADJUSTMENT. 

Designated  by  Secretary  of  War  to  adjust  claims  under  Dent  Act.  (Poroillo 
Bros.,  Case  No.  81,  p.  (502.) 
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BONUS. 

Cro08  references:  Extka  Compensation. 

BoNim. — ^A  supplemental  agreement  providing  for  the  payment  of  a  "  sepa- 
rate compensation  and  premium"  for  the  exercise  by  the  contractor  of 
•*  hla  best  efforts  to  avoid  all  piigsible  i^'aste  "  in  the  use  of  Government- 

-  owned  materials  Is  not  supported  by  a  valid  consideration  and  is  there- 
fore not  binding  upon  the  (iovernment  for  the  reason  that  the  law  appli- 
cable to  the  original  contract  required  the  exercise  of  onlinai'y  skill  and 
efficiency  which  In  each  cafo  Is  deternilne<l  by  that  degree  of  skill  and 
efficiency  which  the  contractor  exercised  in  his  non-Government  business. 
Heidelberg,  Wolff  &  Co.,  Caf?e  No.  30»  p.  284. ) 

Bonus,  I^onsidbtration  fob — Extra  Compensation,  Consideration  for — 
Premiums,  Consideration  for. — ^Where  a  contract  for  the  manufacture 
of  Government  materials  provides  for  a  bonus,  extra  compensation,  or 
premium,  in  addition  to  the  compensation  provided  for  the  manufacture 
of  the  articles  oontracte<l  for  in  return  for  the  manufacturer's  promise 
to  exercise  a  degree  of  care  not  greater  than  that  required  of  him,  such 
provision  is  without  consideration  and  invalid.  In  the  case  where  such 
bonus  has  already  been  paid,  the  Government  Is  entitled  to  recover  the 
same.     ( Torrey-Epstein  Co.,  Cases  Nos.  60-64,  p.  543.) 

Bonus  Provisions. — A  clause  in  a  contract  providing  for  the  payment  of  a 
*•  separate  comfiensatlon  and  premium  "  for  the  exercise  by  the  contractor 
of  "  his  best  efforts  to  avoid  all  possible  waste  "  In  the  use  of  Government- 
owned  materials  is  severable  from  the  contnict  for  the  reason  that  It  is 
complete  In  itself,  the  promise  of  the  Government  being  completely  bal- 
anced by  the  promise  of  the  contractor  without  reference  to  other  pro- 
visions of  the  contract.  Having  been  separated  from  the  contract,  the 
same  rule  of  consideration  as  determined  its  validity  when  it  stood  by 
Itself  in  a  supplemental  agreement  is  applicable.  (Heidelberg.  Wolff 
A  Co.,  Case  No.  30,  p.  284. » 

BREACH  OF  CONTRACT. 

See  Contract  (Duix)nt  de  Nemours  Co.,  Case  No.  ISoS,  p.  848.) 

BURDEN  OF  PROOF. 

CrosB  references:  Evidence;  Proof. 

BuvDEN  OF  Proof. — In  a  claim  arising  under  the  act  of  March  2,  1919,  where 
no  satisfactory  proof  is  given  of  authority  of  a  Government  agent  to 
contract  and  no  agreement  as  to  price  or  other  details  of  the  contract 
has  been  reached  there  is  no  clear  and  precise  evidence  of  a  ccmtract. 
(Ohio  Trailer  Co.,  Case  No.  69,  p.  170.) 

BUSINESS  RISK. 

See  Assumption  of  Risk  (Gold  Mark  Knitting  Mills,  Case  No.  45,  p.  260.) 

C. 

CANCELLATION. 

Cancellation  of  Verbal  Contract  Before  Completion. — Where  a  claimant 
in  good  faith  places  a  firm  order  to  purchase  materials  for  use  in  ful- 
filling a  verbal  cimtract  with  the  Government  which  is  thereafter  canceled 
l)efore  completion,  the  Government  will  hold  him  harmless  from  loss  sus- 
tained on  the  material  so  purchased*  (The  Columbia  Railway,  Gas  & 
Electric  Co.,  Case  No.  378,  p.  214.) 
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CANCELLATION— Contiuued. 

Effect  of  Cancellation  as  to  Surplus  Materials  on  Hand. — Where  a 
contract  made  by  a  bureau  chief  for  the  manufacture  of  certain  mate- 
rials provides  In  the  event  of  cancellation  thereof,  among  other  things, 
that  *'  the  United  States  will  also  pay  to  the  contractor  the  cost  of  com- 
ponent materials  and  parts  then  on  hand  in  an  amount  not  exceeding 
the  requirements  for  the  completion  of  this  contract,"  and  the  contractor 
has  on  hand  at  the  time  of  such  cancellation  component  materials  more 
than  sufficient  to  complete  the  contract,  he  will  be  allowed  such  propor- 
tion of  the  loss  sustained  on  disposition  thereof  as  the  amount  of  such 
materials  necessary  to  complete  the  contract  bears  to  the  total  amount 
on  hand.    (Beattle  Manufacturing  Co.,  Case  No.  265,  p.  269.) 

Cancellation,  Remuneration  to  be  Governed  by  Terms  of  Contraci — 
Evidence,  Intention  of  Parties  Determined  by. — Under  a  valid  contract 
for  the  production  and  sale  of  410  tons  of  rutile,  providing  in  the  event 
of  cancellation  that  the  Government  would  inspect  and  accept  the  com- 
pleted material  on  hand  and  such  as  may  be  completed  within  30  days 
after  notice  of  cancellation  and  pay  the  price  fixed  in  the  contract  for 
the  material  delivered,  the  cost  of  component  materials  and  parts  then  on 
hand  not  exceeding  the  requirements  for  the  completion  of  the  contract 
and  also  "  all  costs  theretofore  expended  and  for  which  payment  has  not 
previously  been  made  and  all  obligations  incurred  solely  for  the  per- 
formance of  this  contract  of  which  the  contractor  can  not  be  otherw^ise 
relieved,"  to  which  "  may  be  added  such  sums  as  the  Chief  of  Ordnance 
may  deem  necessary  to  fairly  and  justly  compensate  the  contractor  for 
work,  labor,  and  service  rendered  under  this  contract,*'  where  the  con- 
tract is  canceled  just  when  the  contractor  was  beginning-  to  produce 
rutile  after  a  delay  for  which  it  was  not  responsible,  claimant  is  en- 
titled to  all  rights  created  by  the  contract  as  therein  set  out  and  settle- 
ment should  be  made  thereunder  in  accordance  with  its  terms.  But  the 
evidence  shows  and  this  board  finds  therefrom  that  claimant  did  not  con- 
template any  amortization  of  cost  and  expenses  of  special  facilities  in 
the  submission  of  the  price  of  $90  a  ton  for  the  rutile  to  be  supplied 
under  the  terms  of  the  contract.  (Buekman  &  Pritchard  (Inc.),  Case 
No.  470,  p.  789.) 

(Cancellation  of  (>)NTRAtn'. — Where  a  manufacturer,  ui)on  notice  to  im- 
mediately cease  work  on  his  contracts  with  the  Government  protests, 
clalminir  that  compliance  therewith  would  cause  excessive  injury  due 
to  the  peculiar  circumstances  of  his  case  in  response  to  which  he  is  in- 
formed, •'  You  will  be  notified  as  soon  as  possible  concerning  further 
action,"  after  which  (rommunioations  of  a  similar  nature  passed  between 
the  contractor  and  the  Government  agents  until  learning  that  the  Gm- 
ernment  was  trentln^r  its  oripnal  request  to  cease  work  sent  to  other 
contractors  at  the  same  time  it  was  sent  to  the  contractor  in  question 
as  a  finality,  the  contractor  ceased  work  21  days  after  the  original 
request,  the  contractor  is  entitled  to  compensation  for  the  work  per- 
formed between  the  date  of  the  original  request  to  cease  work  was  re- 
ceived and  the  day  work  was  actually  stopped.  Under  tliese  circum- 
stances If  the  Government  representatives  had  desired  that  the  original 
notice  be  treate<l  jis  a  finality  some  [wsitive  instructions  and  definite 
acti<m  along  that  line  should  have*  been  communicated  to  tlie  contractor 
and  he  should  not  have  been  lulled  with  false  security  by  being  informed 
that  he  would  be  advised  further.  (Bibb  Manufacturing  Co.,  Cases  Nos. 
40  and  41,  p.  90.) 
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CANCELI^TIOX— Contiuiied. 

Cancellation  of  Contbacts. — lu  aiTiving  at  the  measure  of  allowance  to 
a  claimant  under  the  act  of  March  2,  1919,  the  schedule  filed  by  the 
claimant  should  be  carefully  checked  up  both  as  to  the  salvage  value  of 
the  materials  on  hand  and  of  special  tools  acquired  for  the  performance 
of  the  contract  and  which  are  not  adaptable  to  other  purposes.  (The 
National  Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

Cancellation  of  Contbacts. — A  claim  for  allowance  for  a  part  of  the  total 
expense  of  a  claimant's  plant  on  account  of  maintaining  the  same  partly 
on  a  nonproductive  basis  and  other  incidental  expenses  should  be  care- 
fully checked  by  a  competent  accountant,  and  no  allowance  should  be 
made  which  can  not  be  classific^d  as  "  expenditures  or  liabilities  neces- 
sjirily  incurred  in  performing  or  preparing  to  perform  said  contract." 
(The  National  Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

Cancellation  of  Contbacts. — Where  a  contractor  under  a  verbal  agree- 
ment manufactures  articles  for  the  Government  which  are  never  deliv- 
ered, and  the  contract  is  then  canceled  and  a  claim  is  made  against 
the  Government  under  the  act  of  March  2,  1919,  the  only  award  which 
can  be  made  is  a  reasonable  remuneration  for  expenditures  and  obli- 
gations or  liabilities  necessarily  incurred  in  performing  or  preparing 
to  perform  the  contract  less  the  salvage  value  of  the  material  or 
equipment  so  procured.  (National  Enameling  &  Stamping  Co.,  Case  No. 
259,  p.  259.) 

Cancellation  of  Contbacts. — Where  a  contract  made  by  a  bureau  chief 
provides  that  5  per  cent  of  the  contract  price  shall  be  retained  until 
completion  of  the  contract  or  further  performance  is  waived,  and  the 
contract  is  canceled,  the  contractor  is  entitled  to  receive  such  amount 
so  retained  on  goods  actually  delivered.  (Beattle  Manufacturing  Co., 
Case  No.  265,  p.  269.) 

Canceij^vtion  of  Contracts. — Where  a  contract  made  by  a  bureau  chief 
for  the  manufacture  of  certain  materials  provides  in  the  event  of  can- 
cellation thereof,  among  other  things,  that  **  the  United  States  will  also 
pay  to  the  contractor  the  cost  of  component  materials  and  parts  then  on 
hand  in  an  amount  not  exceeding  the  requirements  for  the  completion 
of  this  contract,"  and  the  contractor  has  on  hand  at  the  time  of  such 
cancellation  comjwnent  materials  more  than  sufficient  to  complete  the 
contract,  he  will  be  allowed  such  proportion  of  the  loss  sustained  on 
disposition  thereof  as  the  amount  of  such  materials  necessary  to  com- 
plete the  contract  bears  to  the  total  amount  on  hand.  (Beattie  Manu- 
facturing Co.,  Case  No.  265.  p.  269.) 

Cancf:llation  of  Contbacts. — Where  a  compulsory  order  for  the  manufac- 
ture of  certain  material  has  been  canceled  the  Government  Is  obligated 
to  reimburse  the  contractor  for  the  depreciation  in  the  value  of  com- 
ponent materials  procured  for  the  performance  of  the  compulsory  order, 
and  In  like  manner  the  Government  Is  entitled  to  benefit  by  any  Increase 
In   the  price  of  other  component  materials.     (Acetate  of  Lime  Ca.ses, 

p.  200.) 
Cancellation  of  Contbacts. — Where  a  contract  made  by  a  bureau  chief 
for  the  manufacture  of  certain  materials  provides  In  the  event  of  can- 
cellation thereof,  among  other  things,  that  "  the  United  States  will  also 
pay  to  the  contractor  the  cost  of  component  materials  and  parts  then  on 
hand  in  an  amount  not  exceeding  tlie  i-equlremeuts  for  the  completion 
of  this  contract,"  and  the  contractor  has  on  hand  at  the  time  of  such 
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cancellation  conipone"nt  materials  more  thnn  siiffictent  to  <»omplete  the 
contract,  lie  will  be  allorwed  snch  proportion  of  the  loss  sustained  on  dis- 
position thereof  as  the  anaount  of  such  materials  necessary  to  complete 
the  contract  bears  to  the  total  amount  on  hand.  (Beattie  Manufacturings 
Co.,  Case  No.  265,  p.  269.) 

Cancellation  of  Contract. — Where  a  contract  for  the  manufacture  of 
material  for  the  Army  is  canceled  by  an  agreement  reciting  as  considera- 
tion "  the  mutual  convenience  herein  contained  "  and  "  any  and  all  it» 
liabilities,  claims,  or  causes  of  action,  if  any,  existing  between  the  par- 
ties hereto  ♦  ♦  *  are  hereby  released  and  discharged."  a  claim 
that  the  actual  consideration  was  a  promise  to  award  another  contract 
for  different  material  can  not  be  set  up.  (Bijou  Waist  Co.,  Case  No.  281„ 
p.  229.) 

Cancellation  and  SrspENsroN. — ^Where  it  is  established  that  an  Informal 
contract  was  made  by  the  Government  which  was  suspended  three*  days 
thereafter  and  later  canceled,  the  claimant  will  not  be  a  warden  any  re- 
lief except  as  to  expenses  or  obligations  incurred  during  swch  three-day 
period  that  the  contract  was  in  force.  (A.  J.  Bates  Co.,  Case  No.  316, 
p.  371.) 

Cancellation,  Damages. — ^W^here  in  the  completion  of  a  contract  Cor  the 
manufacture  of  material  for  the  Army  which  has  been  canceletl  by  the 
Government  it  appears  that  the  contractor  would  lose  an  amount  greater 
than  the  difference  between  the  cost  of  facilities  and  comporwin  mate- 
rials procured  for  the  performance  of  the  contract  and  f  e  pr»>sont 
market  value  thereof,  the  contractor  suffered  no  damages  by  r'sison  of 
the  cancellation  and  is  entitled  to  no  payment  on  account  thereof  by 
the  Government.    (Dan  Patch  Co.,  Case  No.  302,  p.  240.) 

Cancellation,  P>fect  of — Contract,  Interpretation  of. — lender  a  pro- 
vision of  a  contract  providing  for  the  termination  theiXHif  which  pro- 
vides that  in  the  event  of  such  tei-mlnation  the  Governmeut  shall  inspect 
all  completed  articles  then  on  hand  and  pay  for  all  articles  accepted  raid 
delivered,  and  shall  also  pay  the  cost  of  the  materials  an«l  cvmiponent 
parts  purchased  by  the  contractor  for  the  performance  of  the  contract 
and  then  on  hand  in  an  amount  not  exceeding  the  requirements  for  (he 
completion  of  the  contract,  the  Government  is  boiml  on  the  termination 
thereof  to  tal?e  over  the  component  materials  properly  provided  for  the 
contract  and  pay  for  them  in  accordance  with  the  termination  clause 
thereof,  the  title  to  such  materials  thereupon  vesting  in  the  Ctovemment, 
unless  a  settlement  more  favorable  to  the  Goi:^nimet  t  is  negotiated  with 
claimant.  (Lackawanna  Ste^  Co.,  Case  No.  336,  p.  740.) 
Cancellation,  Measure  of  Reimbursement  on — OoNtRACT,  what  Consti- 
tutes.— Where  claimant  is  notified  by  an  autliorfssed  offlcer  that  Its  bid 
for  certain  ^voI1c  had  been  approvetl  and  v^*ns  advised  to  proceed  with  the 
work  and  that  a  formal  contract  ^x>uld  be  immediately  drawn  up.  pur- 
suant to  which  claimant  proceeded  with  the  collection  of  material  and  the 
manufacture  of  the  articles  ordered,  a  valid  contract  is  created  and 
claimant  is  entitled  upon  cancellation  thereof  to  relmbQneinent  tor  the 
work  done  by  it  In  the  manufacture  of  the  articles  olHlered  and  for  the 
loss  on  materials  purchased  by  it  for  the  purpose  of  perfonoiiiK  such 
contract,  which  payment  should  include  the  amount  expended  by  it  in 
the  manufacture  of  the  articles  ordered,  and  the  amosnt  expended  in 
the  purchase  of  materials  for  the  carrying  on  of  the  eotttrtct,  less  ttie  fair 
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value  of  the  materials  on  hand  at  the  time  of  the  cancellation  of  the 
agreement     (American  Car  &  Foundry  Oo.,  Case  No.  1153,  p.  727.) 

OiLNcmjcnocr^  Mkasvsb  of  lUiciiflBs. — X  eoAtraeior  ^o»  la  relianee  on 
hift  cositrftct  with  the  Gov^riuiieftt^  incujs  an  obLLfi^tiou  for  materials 
n«ces8ary  for  tibe  perl^Nnua»ce  of  Ikks  cootiact  k»  entitled,  to  be  relieved 
of  such  liability  upon  cancellation  of  saiibt  Oovernment  contract,  due 
allowance  being  made  for  the  material,  if  any  which  he  may  be  entitled 
to  receive  on  the  payment  of  any  sum  to  such  contractor's  render. 
(Cl»ver  Worsted  Mills,  Case  No.  aS,  p.  68v> 

Cakgbixatwk  »»'  P«oerBBfiiK»T  Obobmw — Where  the  Government  cancels 
a  regalar^  executed  procuretuettt  ui^tler.  wliich  has  bee»  accepted  by 
the  orderee,  for  its  own  convenlevicev  the  ojrtleree  Vs  entitled  to  be  paid 
llie  difference  between  the  cost  of  ttie  article  tMre¥iously  niaaufaetured 
for  delivery  untler  the  <Mrder»  whlcth  the  Govenwoftent  refuses  to  accept 
and  the  prUee  the  Goverument  waa  to  paj  therefor.  (Marion  Casli  Feed 
Ca»  Caeea  Noe.  580-^82.  avd  The  Union  Products  €k>.,  Case  No.  1481, 

p.  4(0&) 
€AR€Biki^TWM!(  OS  PvECHASK  0«»BB8.— An  ordiuuice  purchase  order,  accord- 
ing to  tlw  lennij.  of  which  the^  material  ordered  is  not  to  be  delivered 
wMUq  %0'  iSmy^  and  is  in  excess,  ol  $o00y  does  not  coniply  with  the  provi- 
sioas.  of'  VnUed.  Statets.  CoiBplle<l  ^atateft,.  section  6854,  and  does  not 
coaatitttte  a  btlndiag  eontract  on  the  Goveriuueat.  whJich  is  within  its 
rights  in  canceling  same  before  a  written  contract  is  validl!>'  executed 
lA  maaoer  preaeribe^  by  aectioti  37-^  Revised  Statates^  (Davei4>ort- 
Br^wa  Co.»  Case  No^  l»3v  9.  2S7.  > 

CHANGE  OF  SPECIFICATIONS,  REIMBURSKMENT  FOR. 
Croaa  reference :  Sfi;cifk!atio«s. 

Change  of  Spkcjfications  During  Perfokmance,  Reimbi'rsement  for 
Cost  ov. — Where  the  specifications  acceompawiytni?  a  cwi tract  set  no 
stantlArd  of  perfection  for  the  sealing  of  metal  hard-bread  cans,  the 
packing  of  Avhich  was  an  innovation  entirely  new  to  the  baking  indus- 
try and  thece-  waa  no  atachiae  then  iit  use  for  M>e  parpone  oi^  soldering 
covers  on  such  square  cans,  neces.sltating  the  performance  of  this  work 
by  hand  labor,  and  later  the  contractor  was  notified  that  the  Govern- 
ment would  insist  upon  a  standard  of  98  i>er  cent  perfection,  which 
necessttatett  the  clo«te(K*  down  the  pdant  for  Ibur  days  for  the  purpose 
of  instalttng  factlities  for  testing  in  ordler  that  this  stiincbird  of  perfec- 
tion natght  be  met  and  in  ordier  tliat  a  larfpe  ciaautity  of  eai[us>  already 
accumohbted  might  be  p«t  through  tlie  teat,  the  contractor  in  entitled 
to  he  Feitnbcinaed}  for  the  eettra  txpeiiHe  occasioned  bQf  sueh  chnni?e  and 
incktottt  thereto.     (Henry  S.  Biewett  &  Sons^  Case  No.  2B.  p.  im.) 

OBAVVK    or    SlPlDeiFieATIOIfS     DVSINO    PBaTOBHARCV,     REniBIUmSBMKETT     FOB 

Cbsrr  of. — ^Whare  at  the  tiaie  of  makling  a  contract  lor  the  manufacture 
of  crackers  tiK  standard  osecl  by  the  cracker  industry  permitted  5  per 
cent  griadiaga  of  brokeo  cradcers  mixed  in  the  dooi^  a  subsequent 
ruling  prohibiting  the  use  of  more  than  2  per  cent  grindings  operates  as  a 
change  in  the  specifications,  for  which  the  manufacturer  is  entitled  to 
compensation  for  resulting  loss.  (Henry  S.  Blewett  &  Sons,  Case  No. 
26,  p.  107.) 
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CIRCULARS  TO  BIDDERS,  EFFECT  OF,  ON  STTJSEQUENT  OONTRAOP- 

Cross  reference:  Contkacts. 

CixcrxAB  TO  Bidders,  Effect  of  Terms. — ^Where  there  is  a  conflict  between 
the  plain  terms  of  a  written  contract  and  the  text  of  a  drcolar  issued 
by  the  quartermaster  to  bidders  the  contract  governs.  (Early  &  Daniel 
Co.,  Case  No.  21,  p.  54.) 

CLAIMS  BOARD. 

Ci-AiMs  Board. — In  determining  whether  a  contractor  is  entitled  to  Inter- 
est  or  not  the  zone  board  should  be  gaided  by  the  resolution  adopted  by 
the  War  Department  Claims  Board  January  21,  1919.  (Bibb  Manu- 
facturing cio.,  Cases  Nos.  40  and  41,  p.  90.) 

Claims  Board,  Bureau,  for  Relief  of  SuBCONTRAcroR. — ^The  proper  pro- 
cedure for  a  subcontractor  claimant  would  be  for  it  to  arrange  with 
the  prime  contractor's  subcontractor  to  include  the  claim  in  its  settle- 
ment with  the  prime  contractor,  as  in  its  settlement  with  the  Govern- 
ment  the  prime  contractor  is  entitled  to  incorporate  any  proper  liability 
on  acccount  of  such  subcontractor  if  the  same  was  contemplated  as  neces- 
sary in  the  prime  contractor's  contract  with  the  Crovemment.  In  the 
event  the  claimant  can  not  arrange  with  the  first  subcontractor  relief 
may  be  had  by  an  appeal  to  the  Claims  Board  having  Jurisdiction  of  the 
claim  of  the  prime  contractor.  (Teetor-Hartley  Motor  Corporation,  Case 
No.  361,  p.  120.) 

Claim  and  Decision. — On  review  by  the  Secretary  of  War,  Held,  that 
claimant  was  awarded  a  contract  by  telegraph  for  the  manufacture  of 
field  shoes  which  it  proceeded  to  perform.  The  order  of  the  Board  of 
Contract  Adjustment  denying  relief  is  reversed  and  claimant  will  be 
entitled  to  prove  its  losses  under  the  contract  in  accordance  with  the 
act  of  March  2,  1919.     (A.  J.  Bates  Co.,  Case  No.  412,  p.  576.) 

CLAIMS  BY  SUBCONTRA(3TOR. 

See  Claims.     (Advance  Manufacturing  Co.,  Case  No.  651,  p.  697.) 

COMMITMENTS  MADE  IN  ANTICIPATION  OF  CONTRACT. 

Cross  references:  Anticipation  of  CJontracts;  ExpBin)iTURE8  Made  in 
Anticipation  of  Contract. 

(Commitments  Made  in  Anticipation  of  (Dontsact,  Lob8S8  on. — ^Notwith- 
standing a  contractor  had  from  time  to  time  a  large  number  of  Govern- 
ment contracts,  and  on  account  of  the  large  scale  upon  which  its  busineas 
was  conducted  it  purchased  or  made  commitments  for  large  amounts  of 
raw  materials  in  advance  or  in  anticipation  of  further  €k>veniment  con- 
tracts as  a  regular  course  of  business,  in  making  a  claim  under  the  act 
of  March  2,  1919,  for  losses  sustained  on  account  of  such  purchases,  the 
claimant  is  only  entitled  to  be  reimbursed  to  the  extent  of  the  depreda- 
tion in  value  of  such  purchases,  and  commitments  as  were  made  subse- 
quent to  and  on  the  faith  of  contracts  actually  made  with  the  Govon- 
ment.    Henry  Sonneborn  &  Co.,  Inc.,  Cases  Nos.  332,  334,  and  335,  p.  369.) 

COMri:NSATIOX. 

Cmss  ref<*riMice.s :  Contracts;  Vkrbai.  Contracts. 

COMI'KNSATION   FOR  Loss   IncTRRKD  rXDER   VkRBAT.  CONTRACTS. — -V  OOntrSCtOr 

wlio  purchases  niiittrials  to  comply  with  a  verbal  contract  to  manufacture 
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nijlitary  blouses  which  Is  later  canceled  without  fault  on  his  part  is 
entitled  to  CMtnipensation  for  the  loss  resulting  therefrom.  (Louis 
Fleischer  &  Co.,  Case  No.  35,  p.  144.) 

COMPENSATION  I'NDEK  FORMAL  CONTRACT. 

SVf  Act  of  March  2  (Raniseur,  McAfee  &  Co.,  Case  No.  8,  p.  593). 

Compensation,  Measike  of — Coni-ract.  What  CoNSTirrTEs — Implied 
Agreement.  What  Constitutes. — Where  cbiimant  at  whose  institution 
a  Students'  Army  Training  Corps  unit  has  been  trained  is  directed  by 
autlu>rlzed  officers  to  retain  its  instructors,  certain  graduate  students 
and  certain  facilities  In  contemplation  of  the  establishment  of  a  winter 
course  for  the  training  of  such  unit,  claimant  was  under  the  duty  of 
holding  in  statu  quo  r>u(h  instructors  and  facilities  as  might  be  necessary 
to  be  used  In  fon<lucting  such  contemplated  winter  course,  and  in  the 
performance  of  this  duty  there  arose  upon  the  retention  of  the  instructors 
and  facilities  needed  for  such  course  an  implied  agreement  on  the  part 
of  the  Crovernment  to  pay  for  such  instructors  and  facilities  as  were 
necessary  to  be  held  for  the  purpose  stsited,  and  such  obligation  extends 
not  only  for  the  length  of  time  that  they  were  held  at  the  request  of  the 
Government,  but  for  such  length  of  time  as  claimant  had  necessarily 
incurred  a  liability  for  these  instructors  and  facilities  prior  to  November 
12,  1918.     (Spring  Garden  Institute,  (.^ase  No.  552,  p.  699.) 

COMPLIANCE  WITH  TERMS  OF  CONTRACT. 

Cross  reference:  Contracts. 

Compliance  with  Terms  of  Contract. — Under  a  contract  with  the  Gov- 
ernment for  the  manufacture  of  raincoats,  which  provides  in  part  that 
in  the  event  that  labor  disputes  shall  arise  directly  affecting  the  per- 
formance of  the  contract  and  likely  to  cause  delay  in  nuiking  deliA'eries 
as  agreed,  and  which  provides  that  upou  notice  to  the  Secretary  of  War 
In  the  prescribed  manner  that  he  may  settle  such  dispute,  which  settle- 
ment the  contractor  Is  required  to  acce<le  tu  and  comply  with,  and  in 
which  event  he  Is  to  receive  extra  compensation,  provided  he  is  required 
by  such  settlement  to  pay  labor  costs  higher  than  those  prevailing  in 
the  performance  of  the  ccmtract  innnediately  prior  to  the  settlement, 
a  contractor  who  settles  such  a  dispute  without  giving  the  prescribed 
notice  to  the  Secretarj-  of  War,  and  without  his  approval,  is  not  entitled 
to  be  reimbursed  for  an  increase  in  labor  costs  although  such  settlement 
Is  made  to  enable  the  contractor  to  make  delivery  of  his  goods  in 
accordance  with  the  terms  of  the  contract.  (Harry  C.  Goodman,  Case 
No.  2,  p.  3. ) 

Compliance  with  the  Terms  of  a  Contract. — Where  a  particular  term  is 
of  the  essence  of  the  contract,  compliance  with  such  terms  is  prerequisite 
to  recovery  of  extra  compensation  provided  to  be  paid  to  the  contractor 
in  the  event  that  such  term  be  complied  with.  (Harry  C  Goodman.  Case 
No.  2,  p.  3.) 

COMPULSORY  ORDERS. 

« 

(See  Appraisers,  Board  of:  Acetate  Lime  Cases,  p.  200.) 
Compulsory  Orders,  Effect  of — Contract,  What  Constitutes — Implied 
Agreement,  What  Constitutes — National  Defense  Act,  Compulsoby 
Orders  Issued  Under,  Effect  of. — The  statutory  duty  imposed  on  a  per- 


910  TOPICAL  INDEX, 

COMPULSORY  ORDERS— Continued. 

sou  by  the  Isauance  of  a  compulsory  order  under  section  120  of  tlie  na- 
tional defense  act  creates  a  contract  implied  in  law  or  quasi  contract, 
which  raises  a  promise  on  the  part  of  the  person  to  whom  it  is  issued  to 
comply  with  the  order,  and  a  corresponding  promise  on  the  part  of  the 
Government  to  accept  and  to  pay  a  ftiir  and  just  price  for  the  article  or 
product  manufactured  in  compliance  with  such  order.  (Pittsburgh  By- 
product Coke  Co.,  Case  No.  1823,  p.  757,) 
Claims  Arising  Out  of  Compulsory  Ordkrs,  Procedure — Compulsory  Or- 

UERS,  PrOCEDXJRE  FOR  ADJUSTMENT  OF  CLAIMS — PROCEDURE  FOR  ADJUSTMENT 

OF  Claims  Arising  from  Compulsory  Orders — Settij:ment  Contract, 
When  Not  Proper. — The  procedure  prescribed  by  the  Secretary  of  War 
for  the  adjustment  of  claims  arising  out  of  compulsory  orders  issued 
under  the  provisions  of  section  120  of  the  national  defense  act  is  by  an 
award  as  provided  in  Supply  Circular  17  (revised),  and  not  by  settle- 
ment contract,  A  settlement  contract  which  has  been  executed  In  such 
matter  is  unauthorized.  (Pittsburgh  By-Product  Coke  Co.,  Case  No.  1823, 
p.  757.) 

CkiMPULsoRY  Order,  Cancellation  of. — Where  a  compulsory  order,  made 
in  the  manner  prescribed  by  law,  has  been  canceled,  and  an  award  made 
by  the  War  Departnxent  Board  of  Appraisers,  and  the  claimant  has  given 
the  Government  a  general  release  of  all  claims  under  such  contract,  all 
doubts  and  disputes  thereunder  have  been  eliminated.  (L.  H.  Gilmer 
Co.,  Case  No.  430,  p.  189.) 

Compulsory  Orders  of  Government,  Liability  Under. — ^Where  compulsory 
orders  are  placed  by  the  President  through  the  War  Industries  Board, 
pursuant  to  the  provisions  of  act  of  June  3,  1916,  section  120  (39  Stat. 
213),  for  the  entire  output  of  products  of  several  manufactories,  and  such 
products  were  to  be  delivered  upon  such  terms  and  condlti<ms  as  the 
War  Industries  Board  might  fix.  and  such  orders  are  later  canceled,  the 
Government  is  obligated  to  pay  for  such  products  the  prices  fixed  by  the 
War  Department  Board  of  Appraisers.     (Acetate  of  Lime  Cases,  p.  200.) 

See  Contracts  (Woodward  Iron  Co.,  Case  No.  257,  p.  750.). 

Sec  Claims  Arising  Out  of  Compulsory  Orders  (Pittsburgh  By-Products 
Co.,  Case  No.  1823,  p.  757). 

CONDITION  OF  MANUFACTUREIl  AS  AFFECTING  CONSTRUCTION  OF 
CONTRACT. 

Cross  reference:  Contracts. 

Conditions  of  a  Manufacturer  as  Affecting  Construction  or  Con- 
tract.—The  internal  conditions  of  one  manufacturing  plant  can  not 
justify  a  difiterent  construction  of  the  same  provision  In  identical  con- 
tracts. Where  a  Government  order  contains  terms  unacceptable  to  a 
manufacturer,  he  has  the  choice  of  either  accepting  the  order  with  the 
provision  referred  to  or  to  reject  it,  but  having  accepted  the  order  the 
manufacturer  can  not  seek  to  have  a  clause  of  the  contract  set  aside  be* 
cause  of  internal  conditions  in  the  manufacturing  plant  which  causes 
loss  to  him  as  a  result  of  the  operation  of  the  above-mentioned  proyision 
combined  with  the  internal  conditions  of  the  contractor's  plant.  (The 
Canton  Sheet  Steel  Co..  Case  No.  17,  p.  72.) 


XQPICAIi  IND&X.  911 

CONFIRMATION  OF  CONTRACT. 

Cross  references:  Contiucts;  F(»ei«^  MANurAcruBBSs. 

OoNFiRMATTON  OP  CONTRACT,  NvcEssiTT  OF. — Where  Claimant  Is  informed 
that  by  reason  of  Its  being  a  re^dent  of  a  foreign  country,  any  contract 
with  it  must  first  be  approved  by  the  Secretary  of  War  in  order  to  be 
binding  on  the  Government,  and  wbere  chiimant  was  also  informed  of  the 
lack  of  contractual  authority  of  the  Government  agent  with  whom  the 
claimant  was  dealing,  and  no  such  contract  was  approved  by  the  Secre- 
tary of  War,  upon  the  facts  shown,  there  was  no  agreement  between  the 
claimant  and  the  Government  coming  within  the  purview  of  the  Dent 
Act,  approved  March  2,  1919.  (John  McMnrchy  &  Son,  Case  No. 
198,  p.  186.) 

CONFLICT  IN  CONTRACTS, 

Cross  reftereooe:  CoirniACT. 

Conflict  Between  CiRCt'LAa  to  BmDEKS  and  Terms  of  Oontbact. — Where 
there  is  a  conflict  between  the  plain  terms  of  a  written  contract  and  the 
text  of  a  circular  issued  by  the  quartermaster  to  bidders,  the  contract 
governs.    (Early  &  Daniel  Co.,  Case  No.  21,  p.  84.) 

Confltctino  Pllo^^sI0Ns,  Intention  of  Parties. — When  mme  of  the  terms 
of  an  agreemeat  contradict  the  manifest  intention,  as  clearly  indicated 
by  the  agreement  taken  as  a  whole,  the  intention  governs.  (Early  & 
Daniel  Co.,  Case  No.  21,  p.  54.) 

CONFLICT  OF  TEi^TIMONT. 

Cross  reference:  Eviwince. 

Conflict  of  Testimony. — Where  the  two  witnesses  to  a  controversy  dis- 
agree as  to  the  facts,  the  surrounding  eircamstanees  will  be  examined  for 
the  purpose  of  determining  which  one  is  corroborated.  (The  Bnrdett 
Manufacturing  Co..  Case  No.  43,  p.  113.) 

Conflict  of  Testimony. — Where  the  testimony  given  by  two  witnesses  is 
contradictory  as  to  whether  or  not  a  verbal  contract  was  made,  all  tlie 
surrounding  elrcnm.stanceff  will  be  considered  in  arriving  at  a  proper 
conclusion.    (Oliver  Iron  ft  Steel  Co.,  Case  No.  58,  p.  179.) 

Conflict  of  Testimony  as  to  Contracts. — ^Where  the  testimony  of  the 
claimant  that  he  entered  into  an  agreemeat  with  an  officer  or  agent  of 
the  Secretary  of  War  is  directly  contradicted  by  the  officer  or  agent  with 
whom^it  Is  claimed  the  agreement  was  made,  it  is  proper  to  consider  evi- 
dence of  the  fact  that  the  Government  representative  did  not  in  fact, 
and  knew  tliat  he  did  not,  have  authority  to  make  such  an  agreement  on 
behalf  of  the  Government.  (G.  W.  Bradley  Axe  &  Tool  Manufacturing 
Ca»  Case  No.  496»  p.  273.) 

Conflict  of  Testimojsx  4.s  to  Contracts. — Where  the  testimony  of  the 
claimant  that  Ive  entered  into  an  agreement  with  an  officer  of  the  Secre- 
tary of  War  is  directly  contradicted  by  the  officer  with  whom  it  is  claimed 
the  agreement  was  made,  evidence  of  letters  excluiageii  subsequent  to  the 
date  of  the  alleged  agreement  wherein  the  claimant  states,  "  We  made  a 
bid  for  "  the  material  which  was  the  subject  of  the  alleged  agreement,  in 
reply  to  wlilch  the  officer  wrote,  "  We  consider  your  price  ♦  ♦  ♦  too 
bigh,"  Justifies  the  acceptance  of  the  denials  of  the  officer  that  an 
agreement  was  actually*  made.  (Beloit  Bur  Manufacturing  O.,  Case 
No.  172,  p.  276.) 
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CONFLICT  OF  TESTIMONY— Continued. 

Conflict  of  Testimony. — Where  the  testimony  of  a  witness  on  a  certain 
point  Is  clean  cut,  it  allows  of  no  contradiction  by  testimony  less  certain; 
and  where  it  appears  that  he  was  well  aware  of  his  lack  of  authority  to 
contract,  that  fact  must  also  be  given  approprite  weight.  (Keystone 
Knitted  Fabric  Co.,  Case  No.  125,  p.  355.) 

considp:ration.  in  contracts. 

Cross  references:  Bonus;  Premium. 

Consideration.  Othek  than  that  P-xpressed. — Where  a  contractor  informs 
the  Government  that  he  can  not  accept  a  contract  unless  protected 
against  loss  by  reason  of  stock  on  hand  which  could  not  be  used  if  the 
Government  contract  was  accepted  and  the  Government  declines  to  pur- 
chase such  goods  but  offers  to  aid  the  contractor  in  disposing  of  same 
without,  however,  guaranty  of  ability  to  consummate  such  a  saile,  and 
with  a  full  kiiowleilge  of  these  facts  the  contractor  enters  Into  the  con- 
tract with  the  Government,  he  is  not  entitled  to  compensation  for  loss 
incurred  by  failure  to  dispose  of  the  stock  in  question  and  subsequent 
drop  in  the  value  thereof.     (Marlboro  Cotton  Mills,  Case  No.  9,  p.  30.) 

Consideration. — A  supplemental  agreement  providing  for  the  payment  of 
a  **  separate  compensation  and  premium  "  for  the  exercise  by  the  con- 
tractor of  "  his  best  efforts  to  avoid  all  possible  waste  "  in  the  use  of 
Government-owned  materials,  is  not  supported  by  a  valid  consideration 
and  is  therefore  not  binding  upon  the  Government  for  the  reason  that  the 
law  applicable  to  the  original  contract  required  the  exercise  of  ordinary 
skill  and  efficiency,  which  in  each  case  Is  determined  by  that  degree  of 
skill  and  efficiency  which  the  contractor  exercised  In  his  non- Government 
business.    (Heidelberg,  Wolf  &  Co.,  Case  No.  30,  p.  284.) 

Consideration. — Where  a  contract  for  the  manufacture  of  material  for  the 
Army  is  canceled  by  an  agreement  reciting  as  consideration  "  the  mutual 
convenience  herein  contained  "  and  **  any  and  all  Its  liabilities,  claims, 
or  causes  of  action,  if  any,  existing  between  the  parties  hereto  •  ♦  • 
are  hereby  released  and  discharged,"  a  claim  that  the  actual  considera- 
tion was  a  promise  to  award  another  contract  for  different  material  can 
not  be  set  up.    (Bijou  Waist  Co.,  Case  No.  281,  p.  229.) 

CONSTRUCJTION.  OF  MARCH  2.  1919. 

See  Act  of  Mabch  2  (Marion  Cash  Feed  Co.,  Cases  Nos.  580-582,  and 
Union  Products  Co.,  Case  No.  1481,  p.  403.) 

Construction — "  Revision  of  the  Federal  Trade  Commission  " — What 
Constitutors. — Where  n  contract  contained  the  provision  "  the  above 
prices  are  subject  to  revision  by  the  Federal  Trade  Commission  or  other 
Government  body  "  and  where  the  contractor  purchased  raw  material  for 
manufacture  of  product  at  certain  prices  before  a  reduced  price  was 
fixed  by  the  War  Industries  Board  and  completed  delivery  of  the  finished 
product  after  which  a  lower  price  was  fixed  for  the  finished  product  by 
the  W^ar  Industries  Board,  based  on  the  lower  price  fixed  on  raw  ma- 
terial. In  such  case  the  change  in  the  price  of  the  finished  product  taken 
under  the  contract  from  the  price  fixed  In  the  contract  to  the  amount 
Inter  fixed  by  the  War  Industries  Board  Is  not  a  revision  within  the 
meaning  of  the  phrase  above  set  out.  (Canton  Sheet  Steel  Co.,  repre- 
sented by  Hydraulic  Pressed  Steel  Co.,  Case  No.  17,  p.  83.) 
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CONSTRrCTIOX  OF  OONTIIACTS. 

Cross  reference:  Contracts,  Construction  of. 

CoNSTRVCTioN.  OF  CONTRACTS,  What  Law  GOVERNS. — A  coiitnict  made  and 
to  be  performed  in  the  State  of  New  York  is  subject  to  and  governed 
by  its  laws,  and  If  invalid  In  tbat  State  no  liability  arises  on  the  part  of 
the  Government  to  compensate  a  contractor  for  a  claim  arising  out  of 
such  contract.     (The  Symington-Anderson  Co.,  Case  No.  28,  p.  97.) 

Construction — Waiver  of  Contract  Provision. — Although  it  appears  that 
a  contract  with  the  Ordnance  Department  provided  for  the  approval  in 
writing  of  expenditures  for  facilities  by  fhe  contracting  officer,  in  order 
to  entitle  the  contractor  to  reimbursement,  and  it  was  not  shown  that 
such  officer  had  given  his  approval,  nevertheless  where  the  expenditures 
were  made  Avith  the  approval  of  officers  of  the  Ordnance  Department  hav- 
ing authority  in  such  matters  the  provision  requiring  approval  by  the 
contracting  officer  is  waived  and  the  Government  is  obligated.  (Syming- 
ton Chicago  Corporation,  Case  No.  850,  p.  773.) 

CONTRACT. 

See  Cancelation  ;  Construction  ;  Meeting  of  Minds. 
Contract.  Meeting  of  Minds. — Where  the  minds  of  the  parties  do  not  meet 
as  to  the  terms  no  contract  is  creat^nl.     (National  Enameling  &  Stamping 
Co..  Case  No.  258,  p.  395.) 
Contracts. — The  Government  is  not  bound  where  the  evidence  discloses 
that  no  positive  statement  was  made  by  the  Government  agent  that 
claimant  had  received  or  would  receive  an  order.     (Oliver  Iron  &  Steel 
CJo.,  Case  No.  55,  p.  179.) 
C-ontract  for  Control  of  Production. — Where  an  agreement  is  entered 
into  between  the  Government  and  the  contractor  by  which  the  latter 
agrees  to  supply  material  only  to  contractors  designated  by  the  Govern- 
ment and  the  Government  agrees  that  a  certain  amount  of  material 
would  be  taken  at  a  certain  price,  there  is  a  contract  by  the  terms  of 
which  the  Government  is  under  obligation  to  reimburse  the  contractor 
for  the  material  which  was  not  taken,  but  was  in  process,  at  the  time 
of  the  suspension  of  the  contract  as  a  result  of  the  armistice.     (Lawrence 
&  Co.,  Case  No.  167,  p.  621. ) 
See  Act  of  March  2.     (Maclntosh-Hejnphill  &  Co.,  Case  No.  663,  p.  737.) 
See  Acceptance.    (George  H.  Amlck,  Case  No.  271,  p.  569.) 
See  Acceptance.     (The  A.  J.  Bates  Co.,  Case  No.  412,  p.  573.) 
See  Act  of  March  2.     (Carrie-Goudie  Manufacturing  C<5.,  Case  No.  444, 

p.  652.) 
See  Act  of  March  2.     (The  Lang  Body  Co.,  Case  No.  578,  p.  865.) 
See  Agent.    (Watson  Luminous  Gun  Sight  Co.,  Case  No.  506.  p.  705.) 

CONTUACT  ADJUSTMENT,  BOARD  OF. 

Cross  references: -War  Department  Board  of  Contract  Adjustment; 
Board  of  Contract  Adjustment;  Jurisdiction. 

Contract  Adjustment,  Board  of,  Jx^risdiction. — An  oral  agreement  of  ac- 
cord and  satisfaction  is  subject  to  adjustment  by  the  War  Department 
Board  of  Contract  Adjustment.    (Joseph  Friedman,  Case  No.  195,  p.  182.) 

Contract  Adjustment,  Board  of,  Jurisdiction. — The  War  Department 
Board  of  Contract  Adjustment  is  not  the  proper  department  of  the 
Government  to  determine  the  question  as  to  whether  an  applicant  has  a 
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OONTRACT  ADJUSTMENT,  BOARD  OF-^CoBtiauBd. 

im  ten  table  right  in  an  alleged  inveation  or  not,  and  aside  from  any  qaea- 
tlon  us  to  the  jarisdiction  of  the  Board  a  claimant  in  a  proceeding  be- 
fore it  for  compensation  under  said  acts  can  not  rriy  upon  an  implied 
Ngreement  under  the  terms  of  the  act  of  March  2  unless  he  has  estab- 
lished a  prrjperty  right  in  his  alleged  Invention.  Before  he  would  be  en- 
titled to  an  J  remuneration  either  under  the  statutes  or  under  an  im- 
plied agreement  he  must  establish  his  property  ri^t  In  the  proper 
forum.  Having  fulled  in  this,  the  petitioner  is  entitled  to  no  relief. 
(Carl  Godfrey  Altgrtim,  Case  No.  353,  p.  135.) 

CoNTBACT  Adjustment,  Board  ok\  Jubisdictio:^. — General  Order  No.  103 
constituting  the  War  Departiueat  Board  of  Contract  Adjustment  and 
defining  its  duties  not  being  a  statutory  provision  must  be  coustrued 
with  the  limitations  applicable  to  the  powers  of  tlie  Secretary  of  War 
to  acUust  and  settle  disputes  and  claims  against  the  War  Dqpartmoit. 
Therefore  the  War  Department  Board  of  Contract  Adjuataient  has  no 
authority  to  adjust  and  settle  a  claim  for  unliquidated  damages  arising 
out  of  a  breach  of  a  written  contract  executed  according  to  law.  (Dewey 
Bros.  Co.,  Case  No.  14,  p.  38.) 

Contract  Adjustmknt,  Board  of,  Jurisdiction. — ^The  War  Department 
Board  of  Contracrt  Adjustment  has  no  Jurisdiction  of  a  matter  arising 
out  of  a  contract  which  is  not  by  its  terms  binding  upon  the  Govern- 
ment.   (Smith,  Kline  &  French,  Case  No.  3,  p.  &) 

Contract  Adjustment,  Board  of,  Juri-smctioii. — In  a  claim  ari»lDg  under 
the  act  of  March  2,  1919,  the  War  Department  BoArd  o£  Contract  Ad- 
justment has  no  power  to  graat  relief  to  a  claimant  for  obligations 
hastily  incurred  is  fu^ticipation  of  performanee  of  a  CiovenuBent  con- 
tract wbich  it  betiev«d  existed  hut  did  not,  in  fact,  exist  (Oliver  Iron 
&  Steel  Co.,  Case  No.  55,  p.  179.) 

Contract  Adjustment,  Board  of,  Jurisdiction. — ^This  Board  has  no  Juris- 
diction to  allow  a  claim  arising  out  of  a  contract  executed  by  an  officer 
acting  without  the  sccipe  of  hts  authority  and  in  violation  of  the  orders 
of  his  superior  officers.  Under  such  circumstances  the  officer  is  not 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
War  within  the  meaning  of  the  act  approved  March  2  entitled  "An  act 
to  provide  reltef  in  cases  of  contracts  comiected  with  the  prosecution 
of  the  war.  and  for  other  purposes.'*     (A.  C.  Torbert,  Case  No.  282,  p.  53.) 

<k)NTRACT  AiwrsTMEXT,  BoARD  OF,  JURISDICTION. — Thls  Board  h4iw»  no  Juris- 
diction in  the  matter  of  the  claim  ol  discrimination.  (Marion  Insti- 
tute>  Case  No.  27„  p.  l.m) 

Contract  Adjustment,  Board  of,  Jurisdiction. — The  War  Department 
Board  of  Contract  Adjustment  has  Jurisdiction  under  (general  Order  No. 
103,  over  claims,  doubts,  and  disputes  which  may  aJriae  asder  a»y  con- 
tract made  by  the  War  Department.  (L.  H.  Gilmer  Coi,  Case  No.  430, 
p.  189.) 

Contract  Adjustment,  Board  of,  Jurisdiction. — ^The  War  Department 
Board  of  Contract  Adjustm^it  has  no  authority  to  assert  a  dftin  against 
a  contractor  resulting  from  a  breach  of  contract.  (Dewey  Bros.  Co., 
Case  No.  14,  p.  38.) 

Contracts  Admissirub. — ^Where  the  testlmoi^r  of  tlie  daioMsnt  that  he 
entered  Into  an  agi*eement  with  an  officer  or  agent  of  the  Secretary 
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CONTRACT  ADJUSTMENT,  BOARD  OF— Continued. 

of  War  Is  'fllrec-rty  coirtiratlteted  by  the  officer  or  agent  with  trhotn  it  Is 
tyiaimed  the  afrreemetit  Mra«  made,  It  Is  proper  to  consMw  e^WMice  of  the 
fact  that  the  Government  representative  dtd  not  in  fact,  and  knew  that 
he  did  not,  have  authority  to  make  such  an  agreement  on  behalf  of  the 
Government  (G.  W.  Bradley  Axe  &  Tool  Manufacturing  Co.,  Case  No. 
496,  p.  273.) 

CONTRACTS,  AMENDMENT  OF. 

*  Contracts,  Amendment  of. — Where  a  prior  contract  is  amefaded  to  the 
extent  only  of  substituting  similar  work  of  the  same  quantity,  the  rate  of 
payment  remaining  unchanged,  the  contractor  is  not  eii titled  to  damages 
on  account  of  cancellation.    ( F.  Benitez  Rezaeh,  Case  No.  65,  p.  193. ) 

See  BAn.MENT8  (Lansing  Co.,  Case  No.  1260,  p.  810). 

Sec  Anticipation  (Ijouisville  Planing  Mill  Co.,  Cases  Nos.  439  and  445^ 
p.  710). 

Sec  Anticipation  (Watson  Luminous  Gun  Sight  Co.,  Case  No.  506,  p.  705). 

See  Anticipation  (Indiana  Flooring  Co.,  Case  No.  547,  p.  691). 

See  Anticipation  of  Contract  (McCord- Stewart  Co.,  Case  No.  253,  p.  729). 

Contracts,  Preparation  \x)  Peryorm  Obtjgation  on  Faith  of. — ^Where 
claimant  made  no  preparations  and  incurred  no  obligations  ui)on  the 
faith  and  after  the  date  of  the  alleged  contract  the  claimant  is  entitled 
to  no  relief.    (Ohio  Trailer  Co.,  Case  No.  69,  p.  170.) 

Contracts,  Anticipatory  Obligations. — In  «  claim  under  the  act  of  March 
2,  1919,  if  a  verbal  contract  Is  made  on  behalf  of  the  Government  for 
the  manufacture  of  20  articles  and  the  contractor  only  completes  1  such 
article  and  then  cea.<«e8  production,  through  no  fault  of  the  Government, 
the  Government  is  not  obligated  to  pay  the  contractor  for  materials 
purchased  or  ex{)enditures  made  in  contemplation  of  performance  of  the 
balance  of  the  contract  (Jami.s<m  Cold  Storage  Co.,  Case  No.  254,. 
p.  168.) 

CONTRACTS,  ASSUMPTION  OF  RISK. 

Cross  references:  Anticipation  of  Contracts;  Expenditukes  Made  in 
Anticipation  of  Contract. 

Contracts,  Assumption  of  BrsiNtss  Risk. — A  contractor  with  the  Gov- 
ernment assumes  an  onlinary  business  risk  in  purchasing  material  In 
excess  of  the  requirements  necessary  to  complete  a  formal  contract,  in 
anticipation  of  obtaining  another  Government  oi-der  for  similar  articles. 
(Gold  Mark  Knitting  Co.,  Case  No.  45,  p.  250.) 

CONTRACTS,  BONUS  PROVISIONS. 

Cross  references :  Bonus  ;  Extil\  Comi^nsation  ;  pRr.MitJM. 

Contracts,  Bonus  Provisions. — ^A  clause  In  a  contract  providing  for  the 
payment  of  a  '*  separate  compensation  and  premium "  for  the  exercise 
by  the  contractor  of  "  his  best  efforts  to  avoid  all  possible  waste "  in 
the  use  of  Government-ownetl  materials  is  severable  from  the  contract 
for  the  reason  that  it  Is  complete  In  itself;  the  promise  of  the  Govern- 
ment being  completely  balanced  by  the  promise  of  the  contractor,  without 
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reference  to  other  provisions  of  the  contract.  Having  been  separated 
from  the  contract,  the  same  rule  of  consideration  to  determine  its  validity 
when  it  stood  by  itself  in  a  supplemental  agreement  is  applicable.  (Heidel- 
berg, Wolff  &  Co.,  Case  No.  30,  p.  284. ) 

CONTRACTS,  BREACH  OF. 

Contract,  Breach  of. — ^Where  a  contract  betwe^i  the  Government  and  pe- 
titioner provided  that  petitioner  would  pay  a  certain  sum  for  all  T.N.T. 
boxes  which  it  could  use  returned  to  it  by  the  Government,  and  through 
mistake  large  numbers  of  boxes  of  other  manufacturers,  which  petitioner 
could  not  use,  were  thereafter  shipped  to  petitioner  by  the  Government 
entailing  expense  of  unloading  and  later  reloading  the  same,  such  action 
did  not  constitute  a  breach  of  the  contract.  (Du  Pont  De  Nemours  Co., 
Case  No.  1858,  p.  848.) 

See  Cancellation  (American  Car  &  Foundry  Co.,  Case  No.  1153,  p.  727). 

CONTRACTS,  CANCELLATION  OF. 

Cross  reference:  Cancellation. 

Contracts,  Cancellation  of. — ^Where  a  contract  made  by  a  bureau  chief 
for  the  manufacture  of  certain  materials  provides  in  the  event  of  can- 
cellation thereof,  among  other  things,  that  *'  the  United  States  will  also 
pay  to  the  contractor  the  cost  of  component  materials  and  parts  then  on 
hand  in  an  amount  not  exceeding  the  requirements  for  the  completion 
of  tills  contract,"  and  the  contractor  has  on  hand  at  the  time  of  such 
cancellation  component  materials  more  than  sufficient  to  complete  tiie 
contract,  he  will  be  allowed  such  proportion  of  the  loss  sustained  on 
disposition  thereof  as  the  amount  of  such  materials  necessary  to  com- 
plete the  contract  bears  to  the  total  amount  on  hand.  (Beattie  Manu- 
facturing Co.,  Case  No.  265,  p.  269.) 

Contracts,  Cancellation  op. — Where  a  contract  made  by  a  bureau  chief 
provides  that  5  per  cent  of  the  contract  price  shall  be  retained  until 
completion  of  the  contract  or  further  performance  is  waived,  and  the 
contract  is  canceled,  the  contractor  is  entitled  to  receive  such  amount 
so  retained  on  goods  actually  delivered.  (Beattie  Manufacturing  Co., 
Case  No.  265,  p.  269. ) 

Contracts,  Cancellation  of;  Compensation. — ^Where  a  compulsory  order 
for  the  manufacture  of  certain  material  has  been  canceled,  the  Qovern- 
meut  is  obligated  to  reimburse  the  contractor  for  the  depreciation  in  the 
value  of  component  materials  procured  for  the  performance  of  the  com- 
pulsory order,  and  in  like  manner  the  Government  is  entitled  to  benefit 
by  any  Increase  in  the  price  of  other  component  materials.  (Acetate  of 
Lime  Cases,  p.  200.) 

Contracts,  Cancellation  of. — Under  the  act  of  March  2,  1919,  the  Sec- 
retary of  War  has  no  power  or  authority  to  make  an  award  for  pro- 
spective or  possible  profits  under  a  contract  which  has  been  canceled, 
but  under  the  authority  of  said  act  may  allow  reasonable  remuneration 
for  expenditures  and  obligations  or  liabilities  necessarily  incurred  In 
performinjij  or  preparing  to  perform  such  contract.  (East  Wilton  Woolen 
Mills  Co.,  Case  No.  1599,  p.  257.) 
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CONTRACTS,  COMPENSATION  UNDER  VERBAL  CONTRACT  SUBSE- 
QUENTLY CANCELED. 

Cross  references :  Cancellation  ;  Damages. 
Contracts,  Verbal  Contracts  Made  by  Offigbr  Having  Authority  to 
Make  Same. — A  contractor  who  purchases  materials  to  comply  with  a 
verbal  contract  to  manufacture  military  blouses  which  is  later  can- 
celed without  fault  on  his  part  is  entitled  to  compensation  for  the  loss 
resulting  therefrom.     (Louis  Fleischer  &  Co.,  Case  No.  35,  p.  144.) 

CONTRACTS,  COMPENSATION  UNDER  EXECUTED  CONTRACTS. 

Contracts,  Compensation  Under  Executed  Contract. — ^Where  a  definite 
agreement  has  been  performed,  the  claimant  is  entitled  to  be  paid  there- 
for in  accordance  with  the  terms  agreed  upon.  (A.  Nacke  &  Son 
(Andrew  Heldrlch),  Case  No.  427,  p.  191.) 

CONTRACTS,  CONFLICTING   PROVISIONS. 

Contracts,  Conflicting  Provisions,  Intention  of  Parties. — ^When  some 
of  the  terms  of  an  agreement  contradict  the  manifest  intention,  as  clearly 
indicated  by  the  agreement  taken  as  a  whole,  the  intention  governs. 
(Early  &  Daniel  Co.,  Case  No.  21,  p.  54.) 

CONTRACTS.  CONSTRUCTION  OF. 

Cross  reference:  Construction  of  Contracts. 

Contracts,  Construction  of. — ^A  contract  providing  that  the  contractor 
shall  furnish  and  deliver  "  during  the  period  commencing  August  1,  1917, 
and  ending  September  30,  1917,"  12,0(X),000  pounds  of  hay  at  stipulated 
price,  subject  to  the  call  of  the  Government,  "  in  lots  not  to  exceed 
1,000,000  pounds  per  lot,  all  to  be  delivered  within  three  months  of  first 
call,"  requires  the  contractor  to  deliver  in  accordance  with  the  terms  of 
the  contract  12,000,(X)0  pounds  of  hay,  regardless  of  said  amount  being 
In  excess  of  that  necessary  for  the  needs  of  the  depot  to  which  ship- 
ments were  made.     (Early  &  Daniel  Co.,  Case  No.  21,  p.  54.) 

Contracts,  Construction  of. — There  being  a  variance  between  the  petition 
and  the  proof  as  to  the  number  of  gallons  purchased,  but  the  evidence 
showing  that  the  total  cost  was  the  amount  claimed  to  have  been  paid 
therefor,  the  petition  will  be  amended  to  conform  with  the  proof.  (Glens 
Falls  Pharmaceutical  Co.,  Case  No.  6.  p.  18.) 

Contracts,  Construction  of. — Where  by  the  terms  of  a  Government  con- 
tract for  the  manufacture  of  ambulance  water  tanks,  the  contractor  en- 
gages to  furnish  tanks  in  accordance  with  definite  specifications  /vhich 
provide  **  the  flanpe  to  have  threads  to  engage  a  three-eighth-inch  brass 
compression  bibcock,"  the  manufacturer  is  required  to  furnish  with  each 
tank  a  "  brass  compression  bibcock."  If  the  specifications  only  mentioned 
the  bibcock  in  order  to  indicate  how  the  tank  and  aperture  were  to  be 
constructed  it  was  not  necessary  to  specify  that  the  bibcock  should  bo 
a  brass  compression  bibcock.     (C.  C.  Fonts  Co.,  Case  No.  7,  p.  13.) 

Contract,  Construction  of,  I'ecuijar  Conditions  of  Manufacturer's 
BvsiNESvS. — The  internal  conditions  of  one  manufacturing  plant  can  not 
justify  a  dilTiirent  construction  of  the  same  provision  in  identical  con- 
tracts. Where  a  Government  order  contains  terms  una ccopt able  to  a 
manufacturer  he  has  the  choice  of  either  accepting  the  onlur  with  the 
provision  referred  to  or  to  reject  it,  but  having  accepted  the  onUn-  tho 
manufacturer  can  liot  seek  to  have  a  clause  of  the  contract  set  a«Ji«le 
because  of  internal  conditions  in  the  manufacturing  plant  wliUh  causes 
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CONTRACTS,  CONSTRUCTION  OF— Continued. 

loss  to  him  as  a  result  of  the  operation  of  the  above-men tlowed  provision 
combined  with  the  InteTnal  conditions  of  the  contWK?tor*s  plant.  (The 
Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 

CONTRACTS,  EFFECT  OF. 

Contracts,  Ei<tect  of. — Where  a  contract  granting  tlie  exclusive  privilege 
to  do  the  laundry  work  of  a  military  reservation  is  canceled  and  subse- 
quently, in  consideration  of  a  waiver  by  the  laundi'y  company  of  Its 
cla!:.!  arising  therefrom,  the  Government  agreeB  to  purdiase  mich  of  the 
laundry  machinery  procured  by  it  especially  to  equip  its  plant  to  liandle 
the  large  volume  of  business  of  the  camp,  the  contract  or  sale  is  binding 
on  both  parties  and  the  laundry  company  can  not  repudiate  such  an 
agreement  and  recover  on  account  of  the  breach  of  the  service  contract. 
(Domestic  Laundry  Co..  Case  No.  199,  p.  244.) 

Contracts,  Effect  of;  Rags  anp  Clip1»ings,  Scrap,  Tuttx  to. — ^The  Gov- 
ernment does  not  lose  title  to  rags  and  clippings,  or  to  scrap,  resulting 
from  the  manufacture  of  articles  from  Governmetit-o^Tied  material,  by 
reason  of  any  general  custom  of  the  trade  or  previous  practice  of  the 
Government  or  because  of  adverse  possession  or  laches.  (Heidelberg, 
Wolff  &  Co.,  Case  No.  30,  p.  284. ) 

Contract,  Eri-ECT  of  Terms  of — Option,  as  Constituting  Sale  or  Owner- 
ship— Ownership,  Effect  of  Option  on — Sai£,  Option  as  Coxstititting. — 
Under  a  contract  providing  for  the  importation  of  goods  by  a  dealer  with 
the  permission  of  the<TOvenni>Mit  in  consideration  of  which  the  Iniiwrter 
agreed  to  hold  the  goods  for  a  speclfiwl  time  after  their  arrival,  during 
which  tinre  the  goods  were  so  held,  it  was  stipulated  the  importer  would  i>er- 
mlt  the  Government  to  designate  the  parties  to  whom  the  goods  "siiall  l>e 
sold  and  delivered,"  ami  agreed  to  "  sell  and  deli^'ier  ♦  •  ♦  to  parties 
so  designated  *  *  *  in  the  quantities  and  at  the  times  the  Govern- 
ment designates,"  witli  the  further  stipulations  that  It  >*^uJtl  '*  not  sell 
or  contract  to  sell  *'  any  of  such  goods  to  parties  other  than  those  desig- 
nated by  the  Government,  and  that  when  so  designated  it  woultl  sell  to 
the  parties  designated  at  the  regular  commercial  terms,  "  subje<^*t  to  the 
buyers  furnishing  a  guarantee*,"  if  desired,  or  at  its  option  that  the  Gov- 
ernment could  buy  such  giwKls  itself,  the  Government  did  not  be<x>me  the 
owner  of  such  goods.  Subject  to  the  right  of  the  Government  to  designate 
the  parties  to  whom  such  goods  were  to  be  sold  or  to  purchase  the  ssime 
Itself,  the  complete  title  and  right  to  the  property  remaineti  in  the 
importer,  and  after  the  expiration  of  the  time  specified  tlierelu  was  its 
property  free  and  clear  of  any  claim  by  the  Government.  (C4»rtus  C3old 
Glue  Co.,  Case  No.  4T,  p.  5»1) 

CONTRACTS,  EFI'KCT  OF  PRICE  REVISION  CLAUSE  IN. 

Cross  references:  Price;  Fixing  CoMMirrEE;  Wx»  Industsoss  Board. 

Contracts,  Price  Revision  Clause  in. -^W here  the  Government  utilized 
the  plant  and  organization  of  a  manufacturer  to  conduct  expeHnients  In 
the  manufacture  of  soldiers'  clothing,  and  a  properly  executed  contract 
was  entered  Into  providing  that  "  It  Is  understood  and  agreed  that  the 
above  price  of  $1,649  per  coat  la  tentative,  and  Is  subject  to  further  ad- 
justment upon  completion  of  the  entire  contract,"  and  where  bi>th  parties 
realized  that  upon  the  basis  of  the  price  fixed  the  umlertaking  might 
result  in  a  loss  to  the  manufacturer,  and  wl\ere  a  higher  price  for  the 
same  work  was  fixed  in  subsequent  contracts  with  the  same  manufacturer, 
the  contractor  is  entitle<l  to  be  paid  the  actual  cost  of  performanee.  (Al- 
fred Decker  &  Cohn,  Case  No.  11,  p.  223.) 
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CONTRACT  EXPEXDITURKS  UNDER.     (ficJC  Expenditures.) 

Contract,  Expenditures  Made  in  Anticipation  of  Contract — Reimbursk- 

MENT  FOR   EXPENDITtrRES    MaDE   IN    ANTICIPATION   OF   FUTURE   CONTRACT. — 

A  claimnnt  is  not  entitled  to  compensation  for  expenditures  made  hi 
anticipation  of  future  contracts.  (C.  P.  Blanke,  Tea  &  Coffee  Co.,  Case 
31,  p.  536.) 
Contract  Found  to  Have  Been  Entered  Into  and  claim  for  expenditures 
incurred  in  preparation  to  perform  same  allowed.  (Ajax  Rubber  Co., 
Case  No.  446,  p.  754.) 

CONTRACTS,  EXECUTED  AFTER  NOVEMBER  12,  1918. 

Cross  reference:  Act  of  March  2,  1919. 

Contracts  Executed  Atttcr  November  12,  1918. — The  act  «»f  March  i!.  1919, 
Is  not  applicable  to  agreements  entered  into  on  or  after  November  12, 
J 918,  and,  therefore,  does  not  confer  any  jurisdiction  uixm  the  Secretary 
of  War,  nor  any  board  or  officer,  to  adjust,  pay,  or  discharge  any  agree- 
ments entered  into  on  or  after  November  12,  1918.  (Davenport-Brown 
Co.,  Case  No.  1573,  p.  227.) 

CONTRACTS,   EXPERIMENTAL. 

Cross  reference:  Experimental  Contracts. 
Contracts,  Experimental. — Where  the  Government  enters  into  an  experi- 
mental contract  by  reason  of  which  fact  It  is  impossible  to  fix  a  price 
for  the  articles  contracted  for,  and  it  is  agreed  that  the  contractor  shtili 
be  paid  the  cost  incurred  in  the  performance  of  the  contract  plus  10  per 
cent  profit,  and  the  Government  keeps  in  close  touch  with  the  contractor 
during  the  performance  thereof,  the  failure  of  the  Government  to  cancel 
or  modify  the  contract  must  be  construed  as  a  tacit  acquiescence  in  the 
incurring  of  unexpectedly  high  cost  and  the  claimant  will  be  paid  in 
accordance  with  the  terms  of  the  contract.  (Stanley  Insulating  C'o.,  Inc., 
Case  No.  180,  p.  322.) 

CONTRACTS,  FIXED  PRICE. 

Contracts,  Fixed  Price. — ^A  claimant  having  a  contract  for  the  sale  of 
certain  commodities  to  the  Government  at  a  fixed  price,  containing  no 
provision  for  revision  of  such  price,  is  not  entitled  to  claim  the  increape<l 
price  therefor  later  established  by  the  Price  Fixing  Committee  of  the 
War  Industries  Board,  even  though  such  increased  price  was  retro- 
active to  a  time  antedating  the  contract.  (Various  decisions  cited.) 
(Braddock  Manufacturing  Co.,  Case  No.  417,  p.  254.) 

CONTRACTS,  IMPLIED. 

Cross  reference:  Implied  Contracts. 

Contracts,  Implied;  Act  of  March  2,  1919.— Under  the  act  of  March  2, 
1919,  sufficient  facts  and  circumstances  must  be  shown  to  constitute  an 
agreement  express  or  implied,  upon  which  a  claim  against  the  Govern- 
ment may  be  based.     (Industrial  Engineering  Co.,  Case  No.  297,  p.  332.) 

Contracts,  not  Implied  from  Previous  Transactions. — Because  the  Gov- 
ernment had  purchased  rejected  material  at  a  higher  rate  than  nonreject- 
ed  materials,  no  agreement  can  be  spelled  out  in  favor  of  similar  action  by 
the  Government.    Beattie  Manufacturing  Co.,  Case  No.  265,  p.  269.) 

Contracts,  Implied. — There  is  no  obligation  on  the  part  of  the  Government 
to  reimbm-se  clalnmnt  ft)r  loss  on  inateriuis  alleged  to  have  been  kept  on 
hand  for  furnishing  various  branches  of  the  Army  and  Navy  and  Gov- 
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OONTRAOTS,  IMPl4lHI>--€ontiniied. 

emmeDt  contractors,  unless  they  were  purchased  for  the  execution  of 
contracts  existinfi:  at  the  time  of  the  armistice  and  terminated  by  the 
(Government,  in  wliich  circumstances  it  may  make  a  claim  pursuant  to 
Supply  Circular  No.  Ill,  1918.  (Peerless  Insulated  Wire  &  Cable  Co., 
Case  No.  479,  p.  380.) 

CoNTBACTs.  Impueo. — ^Wherc  claimant  had  engaged  in  considerable  ex- 
perimentation for  the  purpose  of  developing  a  certain  article,  during 
which  it  consulted  with  various  Government  representatives,  who  en- 
couraged such  experimentation  and  suggested  to  claimant  the  sub- 
mission of  samples  of  such  articles  to  the  War  Department  for  considera- 
tion, and  when  the  claimant  had  manufactured  tools,  fixtures,  and 
equipped  its  plant  to  manufiicture  such  articles  expecting  to  receive  a 
large  order  from  the  same;  but  where  all  of  the  Government  witnesses 
who  had  any  dealings  with  the  representatives  of  claimant  testify  that 
no  order  was  ever  given  claimant  for  the  manufacture  and  delivery  to 
the  Government  of  any  of  such  arilcles,  no  contract  binding  upon  the 
Government  can  be  implied  under  which  a  claim  for  damages  may  be 
sustained.  ( Spoor-Berggren  Binocular  Laboratory,  Case  No.  158,  p.  338.) 
contracts  existing  at  the  time  of  the  armistice  and  terminated  by  the 
Government,  in  which  circumstances  it  may  make  a  claim  pursuant  to 
Supply  Circular  No.  Ill,  1918.  (Peerless  Insulated  Wire  &  Cable  Co., 
Case  No.  479,  p.  ^80.) 

Contracts,  Impli£3>  Contracts. — Where  a  claimant  has  formally  executed 
contracts  with  the  Government  which  are  terminated  and  settlements 
made  under  Supply  Circular  No.  Ill,  and  the  contractor  releases  the 
Government  with  a  reservation  that  *'  it  is  understood  that  there  is  a 
building  claim  pending  before  the  Board  of  (contract  Adjustment,**  in  a 
claim  filed  under  the  act  of  March  2, 1919,  for  amortization  of  buildings 
and  equipment,  the  War  Department  Board  of  (Contract  Adjustment  has 
no  authority  to  find  that  there  is  an  implied  agreement  on  the  part  of 
the  Government  to  reimburse  contractor  for  claims  It  might  have  made 
under  the  validly  executed  contracts  and  did  not  make.  (Doehler  Die 
Casting  Co.,  Cases  51  and  372,  p.  48.) 

Contracts,  Implied  Contracts. — ^Where  there  is  an  express  contract  carry- 
ing out  the  intention  of  the  parties,  the  law  will  not  imply  an  agreement. 
(Doehler  Die  Casting  Co.,  Cases  Nos.  51  and  372,  p.  48.) 

CONTRACTS,  INTERPRETATION  OF. 

Contract,  Interpretation  of — Implied  Agreement,  what  CoNSTrruTEs. — 
Where  claimant  on  the  demand  of  GSovemment  agents,  entered  into  a 
contract  with  a  railroad  company  for  the  construction  of -certain  railway 
trackage,  part  of  which  it  was  not  obligated  to  construct  under  the  terms 
of  its  contract  with  the  Government,  and  which  work  was  guaranteed 
to  the  railroad  company  by  the  Government,  claimant  is  primarily  liable 
thereon  to  the  railroad  company  for  all  of  the  track  constructed  because, 
as  between  the  parties,  it  is  a  valid  and  binding  agreement,  and  the  Gov- 
ernment is  liable  to  the  railroad  company  on  its  guarantee.  And  under 
the  circumstances  of  the  case  there  is  an  Implied  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  the  construction  of  that 
portion  which  It  was  not  required  to  construct  to  the  extent  of  the  rea- 
sonable value  thereof.  (Chamber  of  Commerce,  Montgomery.  Ala.,  Case 
No.  1661,  p.  558.) 
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CONTRACTS,  INTBRPRBTATION  OF—Continued. 

Contract,  Iittebpbetation  of. — ^Under  a  contract  of  lease  providing  that 
the  lessor  shoold  construct  a  raihroad  siding  on  the  property  leased,  the 
same  to  be  located  "  as  designated  by  lessee,  to  be  3,000  feet  long,  con- 
neeted  to  the  railroad  right  of  way,"  which  was  required  to  be  ready 
at  a  ^)eclfied'  time,  the  siding  was  to  be  on  the  leased  premises  and  lo- 
cated as  designated  by  the  lessee,  and  does  not  Include  the  construction 
of  a  spur  track  leading  from  the  main  line  of  railway  across  intervening 
property  to  that  which  was  leased,  but  must  be  interpreted  to  mean  that 
the  siding  which  was  to  be  built  was  one  to  be  built  upon  the  premises 
and  connected  with  the  spur  traeic  which  both  parties  understo^at  the 
time  the  lease  was  made  was  to  be  built  by  the  railroad  company.  And 
wtiere  it  appears  that  the  Government  engineer  in  charge  of  the  work 
after  tlie  spur  track  had  been  built,  located  and  designated  as  a  **  siding  " 
1,423.4  f^t  in  leagth  on  the  leased  premises,  adjacent  to  and  connected 
with  the  spur  track,  which  siding  was  evidently  all  the  siding  deemed  by 
the  engineer  as  necessary,  and  no  other  siding  was  ever  located  or  desig- 
nated by  the  Government  agents,  unless  and  until  other  sidings  are  lo- 
<nited  and  designated  by  the  Government  agents  on  the  premises  leased 
and  within  the  limits  described  in  the  written  contract,  no  duty  arises  on 
the  part  of  the  lessor  to  construct  the  same.  The  only  liability  resting 
upon  the  lessor  so  far  as  the  Government  is  coecerned  is  for  the  reason- 
able and  just  cost  of  the  construction  of  the  1,423.4  feet  of  siding  con- 
structeil  upon  the  leased  premises  pursuant  to  the  direction  of  the  Gov- 
ernment agents  in  accordance'  with  the  terms  of  the  written  contract. 
(Chamber  of  Commerce.  Montgomery,  Ala.,  Case  No.  1061,  p^  558.) 
OoNTBACT,  Intebpbetation  OF — Intbbfbetation  OF  CoNTBACT. — ^Where  claim- 
ant having  a  contract  for  the  manufacture  of  35,000  pairs  of  glovee  to 
be  delivered  at  the  rate  of  5,000  pairs  per  month  for  seven  months  from 
June,  1918,  to  December,  1918,  inclusive,  is  informed  in  accordance  with 
its  request  that  the  delivery  "  is  hereby  changed  to  read  *  Not  less  than 
5,000  pairs  per  month  and  up  to  10,000  pairs  per  month,  commencing 
during  June,  1918,  delivery  to  be  completed  during  December,  1918,  or 
sooner,' "  and  that  "  all  the  other  terms  and  conditions  of  the  •  •  • 
original  award  are  to  remain  (inchanged,**  such  alteration  in  the  terma 
of  the  original  award  merely  permitted  claimant  to  increase  its  deliveries 
from  5,000  to  10,000  pairs  of  mittens  in  any  one  of  the  seven  months 
from  June,  1918,  to  December,  1918,  inclusive,  but  did  not  increase  the 
total  to  be  delivered  under  the  contract  during  the  seven  months.  (J.  H. 
Decker,  Son  &  Co.,  Case  No.  192,  p.  823.) 

CONTRACTS,  LAW  GOVERNING  CONSTRUCTION  OF. 

Contract,  What  Law  Governs  Construction  of. — ^A  contract  made  and 
to  be  performed  in  the  State  of  New  York  is  subject  to  and  governed  by 
its  laws,  and  if  invalid  in  that  State  no  liability  arises  on  the  part  of  the 
Government  to  compensate  a  contractor  for  a  claim  arising  out  of  such 
contract.     (The  Symington- Anderson  Co.,  Case  No.  28,  p.  97.) 

CONTRACTS,  MERGER  OF. 

Contract,  Merger  of  Prior  and  CoNTEMPORANEOtrs  Negotiations — ^MEtoes 
OF  Prior  Negotiations  in  Sxtbseqttent  Contract. — The  execution  of  a 
contract  in  writing  supersedes  and  merges  all  of  the  oral  negotiations  or 
stipulations  concerning  its  terms  and  subject  matter,  which  preceded  or 
accompanied  the  execution  of  the  instrument  in  the  absence  of  fraud  or 
mistake  of  fact.     (Chalmers  Knitting  Co.,  Cases  Nos.  451-^00,  p.  818.) 
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CONTRACTING  OFFICER,  AUTHORITY  OF. 

Cross  references :  Agents  ;  AirrHOBmr. 

'    Contra crriNG  Officer,  Authority. — ^Where,  in  the  performance  of  a  con- 

*'     tract  with  the  Government,  a  manufacturer  Incurs  a  loss  by  reason  of  a 

inlstake  made  in  estimating  his  costs,  neither  the  Secretary  of  War  nor 

any  subordinate  officer  can  modify  the  contract  to  the  prejudice  of  the 

'  Government  In  order  to  relieve  the  contractor,  nor  can  the  relief  be 

•'  ■  accorded  to  him  by  making  a  subsequent  contract  for  additfon&l  goods 

at  la  price  fixed  with  a  view  to  compensating  the  manufacturer  for  hi» 

loss  under  the  prior  contract.     (Dennlson  Manufacturing  Co.,  Case  No.  4^ 

p. -28.) 

GOJJJTRACTS,  SEVERABILITY  OF. 

Contracts,  Verbal. — ^Where  the  evidence  is  conflicting,  the  surroundlng^ 
cijrcumstances  will  be  looked  to,  and  where  it  appears  that  the  alleged 

'     contract  was  invalid  at  the  time  of  its  creation;  that  no  effort  was  made 

'  to  have  it  put  in  valid  form ;  that  no  work  was  done  under  it ;  that 

claimant  was  never  in  a  position  to  comply   with  the  terms  of  such 

•      alleged  contract;   that  it  subsequently  accepted  a  contract  for  a  less 
amount  which  it  was  unable  to  perform  and  that  no  claim  was  ever 

'  made  ^s  to  such  alleged  contract  until  after  the  demands  for  the  work 
alleged  to  have  been  contracted  for  had  ceased  no  contract  is  established 
within  the  meaning  of  the  act  of  March  2,  1919.  (Stewart  Wire  Wheel 
Corporation,  Case  No.  49,  p.  268.) 
Contract — Severability  of  Provisions  of. — ^Whether  the  promises  In  a 
contract  are  severable  depends  largely  upon  whether  the  parties  have 
apportioned  the  consideration  on  the  one  side  to  the  definite  consideration 
on  the  other.  If  the  consideration  Is  apportioned  so  that  for  each 
covenant  there  is  a  consideration,  the  contract  Is  severable.  Where, 
however,  the  failure  of  a  part  would  defeat  material  objects  of  a  con- 
tract, and  would  have  affected  It  had  such  failure  been  anticipated  the 
contract  is  entire.     (Torrey-Epsteln  Co.,  Cases  No.  60-64,  p.  543.) 

CONTRACTS,  TERMS  OF. 

Contracts,  Terms  Thereof  Govern.— Where  a  fortnal  contract  is  entered 
into  between  the  Government  and  a  successful  competitive  bidder  to  do 
certain  work  and  furnish  certain  materials,  in  the  absence  of  fraud,  the 
contractor  is  entitled  to  be  paid  in  accordance  with  the  terms  of  the  con- 
tract (Thomas  F.  Meehan  &  Son  (Inc.),  Case  No.  200,  p.  217.) 

CJoNTRACT,  Terms  of,  Govern  as  to  Compensation. — Claimant  is  not  en- 
titled to  reimbursement  for  expenses  Incurred  In  carrying  out  a  wrlttoi 
contract  which  provides  that  no  remuneration  should  be  made  for  items 
of  the  kind  In  the  event  of  termination  thereof.  (B.  Shonlnger  Co., 
Case  No.  616,  p.  736.) 

Terms. — ^Where  price,  terms,  and  times  of  delivery  are  named  In  the  con- 
tract they  must  prevail  even  though  the  Government  fixes  a  different 
price  during  life  of  contract.  (American  Smelting  &  Refining  Co.,  Case 
No.  18.  p.  159.) 

Contract,  Terms  op,  When  Not  Implied — Interest,  When  Not  Alw)wed. — 
in  the  al^s^ce  of  an  express  agreement  in  a  contract  providing  for  pay- 
ment wUhln  30  days  for  goods  delivered,  no  obligation  on  the  part  of 
the.  Government  to  pay  interest  may  be  implied.  (Hope  Webbing  Co., 
.Ca3e  No.  1728,  p.  835.) 
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CONTRACTS,  TERMS  OF— Continued. 

Contract,  Tebms  not  to  be  Vabikd  «y  Pabol  Evidence — Merqeb,  Prior 
Negotiations  Are  Merged  in  Subsequent  Written  .Agreement — Parol 
Evidence  not  to  Vary  Terms  or  Written  Contract. — ^The  execntion  of 
a  contract  in  writing  supersedes  and  roergces  all  the  oral  negotifitlons  or 
stipnlations  concerning  its  terms  and  the  subject  matter  whlcb  preceded 
or  accompanied  the  execution  of  .the  Instrumeit  in  the  absence  of  acci- 
dent, fraud,  or  mistake  of  fact-;  and  in  action  on  the  contract,  any  repre- 
-sentiations  made  prior  to  or  contemporaneous  with  the  execution  of  the 
written  contract  is  inadmissible  to  contradict,  change,  or  add  to  the 
terms  plainly  incorporated  in  and  made  a  part  of  the  written  contract. 
(Chamber  of  Commerce,  Montgomery,  Ala.,  Case  No.  1661.  p.  558.) 

0)NTRACT8,  Repetition  of  Terms  or  Ower  Unnecessary  when  Un- 
AMBiduous. — Where  the  Government's  position  with  reference  to  the  right 
'Of  a  claimant  to  over  deliver  articles  contracted  for  is  clearly  stated  in  a 
letter  to  claimant,  it  is  under  no  obligation  to  contradict  a  statement  con- 
tained in  a  reply  wherein  claimant  deliberately  or  otherwise  misinter- 
preted such  letter,  and  the  failure  to  do  so  does  not  estop  the  Govern- 
ment from  denying  the  correctness  of  such  misinterpretation,  a»  it  Is 
under  no  obligation  to  reiterate  or  repeat  Its  position  indefinitely. 
(Hudson  Bay  Knitting  Co.  (Ltd.),  Case  No.  484,  p.  632.) 

Contract,  Terms  of. — In  the  absence  fraud  or  mistake,  all  preliminary 
negotiations  and  oral  agreements  between  the  parties  to  a  written  con- 
tract made  before  or  at  the  time  of  execution  of  the  contract  are  merged 
into  the  contract,  and  as  a  rule,  are  inadmissible  to  vary  its  terms  or 
to  effect  Its  construction.     (Warner  Gear  Co..  Case  No.  75,  p.  111.) 

<^0NTRArT,  Terms  of. — ^Where  a  written  contract  Is  definite  In  the  terms 
and  conditions  relative  to  the  price  to  be  paid,  even  though  there  were 
prior  or  contemporaneous  statements  made  by  the  officers  of  the  Gov- 
ernment relative  to  financial  assistance  to  be  rendered  the  contractor  by 
the  Government  in  the  performance  of  the  contract,  such  representations 
are  inadmls.slble  to  establish  a  promise  for  the  purpose  of  varying  the 
terms  of  the  written  contract  relative  to  the  remuneration  to  be  paid 
thereunder.  If  a  claimant  under  a  written  contract  with  the  Government 
Is  entitled  to  be  reimbursed  for  the  excess  cost  of  the  facilities  furnished 
by  him  in  the  fulfilling  of  such  contract  reimbursement  must  be  secured 
under  the  terms  of  said  contract  and  in  accordance  with  the  provisions 
of  the  same.     (Warner  Gear  Co.,  Case  No.  75,  p.  111.) 

CONTRACTS,  VERBAL. 

Cross   references:  Implied   CbNTRAcrs;     Statute   of   Frattds;    Vbrbai. 
CJoNTRACTs;  Voidable  Contract. 

'Contracts,  Verbal. — Where  a  contracting  officer  places  a  verbal  order  with 
claimant  for  a  certain  number  of  articles,  deliveries  of  which  are  to 
•commence  upon  completion  of  a  previous  contract  for  similar  articles, 
and  although  no  price  was  fixed,  the  claimant  Is  entitled  to  be  paid  the 
difference  between  the  price  paid  for  and  the  market  vnliie  of  component 
materials  and  replacement  tools  procured  after  the  date  of  said  verbal 
order  and  for  the  performance  thereof.  (Salisbury  Wheel  &  Axle  Co., 
Case  No.  499,  p.  347. ) 

Contracts,  When  Not  Required  to  be  in  Writing. — Under  the  provisions 
of  the  act  of  August  29,  1916,  chapter  418,  section  1  (39  Stat.,  622,  7  U.  S- 
Comp.  Stat.,  sec.  (5853A),  an  agreement  entered  into  between  the  Govern- 
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CONTRACTS,  VEBBAL-Oontinued. 

-'  ment  and  a  contractor  la  not  required  to  be  formally  executed  if  it  1b 
to  be  performed  within  60  days,  or  if  it  involves  less  than  $500.  (Smith, 
Kleine  &  French  Co.,  Case  No.  3,  p.  a) 

Coi'^TiiACTB,  Verbal  Contracts. — Notwithstanding  a  contractor  had  from 
time  to  time  a  large  number  of  Government  contracts,  and  on  account 
of  the  large  scale  upon  which  its  business  was  conducted  it  purchased  or 
made  commitments  for  large  amounts  of  raw  materials  in  advance  or 
in  anticipation  of  further  Government  contracts  as  a  regular  course  of 
business,  in  making  a  claim  under  the  act  of  March  2,  1919,  for  losses 
sustained  on  account  of  such  purchases,  the  claimant  is  only  entitled 
to  be  reimbursed  to  the  extent  of  the  depreciation  in  value  of  such 
purchases  and  commitments  as  were  made  subsequent  to  and  on  the 
faith  of  contracts  actually  made  with  the  Government  (Henry  Sonne- 
horn  &  Co.,  Inc.,  Cases  Nos.  332,  334,  and  335,  p.  359.) 

Contracts,  Verbal  Contracts. — Where  the  contracting  officer  who  has 
proper  authority  to  bind  the  Gfovemment  enters  Into  a  verbal  contract 
for  future  delivery  of  a  certain  product,  and,  relying  thereon,  the  con- 
tractor purchases  certain  component  materials  not  beyond  the  require- 
ments necessary  to  complete  the  contract  which  is  then  canceled,  the 
contractor  is  entitled  to  be  reimbursed  for  the  obligations  incurred  and 
expenditures  necessarily  made  in  performance  or  preparing  to  perform 
such  agreement.     (Hero  Manufacturing  Co.,  Case  No.  270,  p.  370.) 

Contracts,  Verbal  Contracts. — Where  claimant  demands  reimbursement,, 
under  the  act  of  March  2,  1919,  for  loss  sustained  on  raw  materials  pur- 
chased for  requirements  in  completing  an  alleged  Government  contract^ 
and  it  clearly  appears  from  the  evidence  that  the  Government  represent- 
ative with  whom  claimant  dealt  had  no  authority  to  make  such  con- 
tract, of  which  fact  claimant  was  aware,  the  claimant  has  failed  to  show 
cause  justifying  an  award.  (Keystone  Knitted  Fabric  Co.,  C^ase  437^ 
p.  355.) 

CJoNTRACTs,  Verbal  Contracts. — AVhere  a  contractor  under  an  oral  agree- 
ment manufactures  articles  for  the  Government  which  are  never  de- 
livered, and  the  contract  is  then  canceled,  and  a  claim  Is  made  against 
!.•        the  Government  under  the  act  of  March  2,  1919,  the  only  award  which 
I  can  be  made  is  a  reasonable  remuneration  for  expenditures  and  obliga- 

tions or  liabilities  necessarily  incurred  in  performing  or  preparing  to 
perform  the  contract  less  the  salvage  value  of  the  material  or  equip- 
ment so  procured.  (National  Enameling  &  Stamping  Co.,  Case  No.  259, 
p.  259.) 
.Contracts,  Verbal  Contracts. — Where  a  claim  Is  filed,  under  the  act  of 
March  2,  1919.  for  damages  alleged  to  have  arisen  from  the  failure  of  the 
Government  to  execute  a  contract  promised  claimant,  such  alleged  dam- 
ages being  due  to  the  fall  in  prices  of  goods  purchased  in  anticipation  of 
the  promised  contract,  the  claimant  is  not  entitled  to  compensation. 
( S.  &  L.  Cohen,  Case  No.  306,  p.  247.) 

Contracts,  .Verbal.— Where  claimant  had  knowledge  that  the  officer  with 
whom  he  was  dealing  had  no  authority  to  bind  the  Government  on  a 
contract,  but  nevertheless  proceeded  to  acquire  equipment  to  fill  a  large 
order  for  articles  which  such  officer  said  he  would  recommend,  and  which 
was  never  consummated,  no  contract  can  be  implied  and  no  reimburse- 
ment allowed  for  expenditures  made  or  obligations  Incurred  in  antidpa- 
tion  of  a  contract.    (Heekin  Can  Co.,  Case  No.  70,  pw  826.) 
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CONOTUCTS,  V£RBALr-Ck>iitl&iied. 

CoRTBACTs,  Tkbbal  CoxnACTs. — Where  the  eviaeoce  is  convincing  that  no 
t '       contract  was  erer  made  by  the  Grovemment  with  the  claimant,  aa  alleged^ 
the  claimant  is  not  entitled  to  be  rdmbursed  for  obligations  and  ex- 
penses alleged  to  have  been  incurred*  by  the  claimant  on  the  faith  of 
any  such  contract.    (Gold  Mark  Knitting  Ck>.,  Case  No.  45,  p.  250.) 

CONTBACTS — ^VKRBAI.  GoNTKACTS — Ck>HMITUBNT8    MADB   IN    ANTICIPATION    OF 

i  Contract. — ^Notwithstanding  a  contractor  had  from  time  to  time  a  large 

number  of  Oovernm^t  contracts,  and  on  account  of  the  large  scale  upon 
which  its  business  was  conducted  it  purchased  or  made  commitmaits  for 
large  amounts  of  raw  materials  in  advance  or  in  anticipation  of  further 
Government  contracts  as  a  regular  course  of  business,  in  making  a  claim 
under  the  act  of  March  2,  1919,  for  losses  sustained  on  account  of  such 
purchases,  the  claimant  is  only  entitled  to  be  reimbursed  l;p  the  extent 
of  the  depreciation  in  value  of  such  purchases  and  commitments  as  were 
made  subsequent  to  and  on  the  faith  of  contracts  actually  made  with  the 
Government.  (Henry  Sonnebom  &  €lo.  (Inc.),  Gases  Nos.  332,  334,  and 
886,  p.  859.) 

CONTRACTS  VOIDABLE. 

Cross  references:   Price;   Price  Fixing   Committee;   War   Industries 
Board. 

« 

Contracts,  Voidable  Contracts. — Section  3744,  Revised  Statutes,  is  a 
statute  of  frauds,  and,  with  certain  statutory  exceptions,  no  action  can  be 
maintained  agalust  the  Government  for  the  breach  of  any  contract  which 

^,         does   not   comply   with  its   provisions.      (I>avenport-Brown   Co.,    Case 

,  No.  1573,  p.  227. ) 

CONTRACTS,  WAIVER  OF  LIMITATION. 

Contracts,  Waher  of  Limitation,  Effect  of. — ^Where  a  contractor  waives 
the  terms  of  his  contract,  stipulating  that  calls  for  deliveries  there- 
under shall  not  exceed  1,000,000  pounds  per  lot,  by  complying  with  a  call 
'      requiring  the  delivery  of  a  quantity  in  excess  of  1,000,0(X)  pounds,  with- 

'  out  objection  he  will  be  deemed  to  have  waived  his  right  to  insist  on  sub- 
sequent performance  in  accordance  with  the  terms  of  the  contract  so 
Waived,  and  is  not  entitled  to  extra  compensation  for  filling  a  call  In 
excess  of  the  stipulated  amount,  although  such  latter  call  is  filled  under 
protest.     (Early  &  Daniel,  Case  No.  21,  p.  54.) 

CONTRACT,  WHAT  CONSTITUTES. 

Contract,  What  Constitutes. — ^The  fact  that  a  letter  giving  advance  in- 
formation of  the  intent  of  the  Government  to  award  a  contract  but  which 
further  states,  "This  copy  is  advance  information  only  and  no  action 
should  be  taken  until  ratified  by  the  depot  quartermaster,"  and  which 
specified  delivery  dates  to  meet  which  would  require  the  claimant  to  make 
deliveries  prior  to  receipt  of  contract,  does  not  make  said  letter  an  offer 
which  would  constitute  a  contract  by  acceptance  by  word  or  action  on 
the  part  of  the  manufacturer.  (Wellington,  Sears  &  Co.,  Case  No. 
289,  p.  87. ) 
.  jContract,  What  Constitutes — ^Patriotic  Desire,  Effect  of  as  Bntituno 
Claimant  to  Relief. — ^A  patriotic  desire  to  further  the  winning  of  the 
war  does  not  enable  this  Board  to  award  to  a  claimant  any  relief. 
J .  ..    .  (Ix)ulsville  Planing  Mill  Co.,  Cases  439  and  445,  p.  710.) 


926  TOPICAL  IHDBX. 

CJOXTRACT,  WHAT  CONSTITUTES— Continued. 

Contract,  What  Constitutbs — Impued  Aorbuuciit,  What  Ooifi 
RETMBDRfncMKNT.  Meahure  OF. — Where  one  fiiTBiahes  to  the  GovemmeDt 
something  of  vaiae  which  is  accepted  by  the  Govemniettt.  he  can  recover 
from  the  Gciverunieut  the  reasonable  value  thereof,  althougli  there  Is  no 
formal  contract  between  the  parties  relative  to  the  same.  So  where  a 
claimant  constructs  certain  railroad  trackage  which  It  is  under  no  con- 
tractual obligation  to  the  (Tovernment  to  furnish,  which  is  acc^ited  and 
U8ed  by  the  Government,  claimant  is  entitled'  to  reimbursement  for  the 
material  and  labor  employed  therein,  upon  payment  of  wliich  the  Govern- 
ment will  be  subrogated  to  any  and  all  rights  which  claimant  may  have 
with  respect  to  the  removal  and  use  of  any  material  used  in  the  con- 
struction of  such  trackage.  (Chamber  of  Commerce,  M<Hitgomery,  Ala., 
Case  No.  1661,  p.  558.) 

COKTRACTS,     What    CONSTITl'TES^MEETUfO    Of    MiNDS,    NECESSITY    FOE,    TO 

CoNSTiTtTE  Contract — Statement  of  Unauthorized  Agent  ob  Stranger, 
Effect  of  Kelianck  ox — Impued  Agreements,  Expenditures  Made  in 
Anticipation  of  ('ontract. — In  order  for  a  binding  agreement  to  lie  made 
there  must  be  a  meeting  of  the  minds  of  the  imrties,  either  through  an 
express  underHtaiuling  or  on  account  of  the  doing  or  saying  of  things 
by  one  party  from  which  the  law  will  raise  up  an  implied  agreement. 
Therefore,  where  a  stranger  to  the  parties  notifies  the  claimant  that  a 
contract  has  been  awarded,  when,  as  a  matter  of  fftct,  no  contract  had 
been  let,  although  claimant's  bid  had  been  submitted,  no  liability  Is 
created  on  the  part  of  the  Government  as  there  c(»uld  have  l)een  no  meet- 
ing of  the  minds  either  expressly  or  impliedly  by  any  act  on  the  part  of 
such  stranger.  (Long-Hargrove  Manufacturing  Co..  (*a8e  No.  366,  p.  578.) 
Contract,  What  Constitutes — Ratification  of  Order.  What  Ooirfln- 
tutes. — Where  it  ap{)ears  that  at  the  request  of  the  Ordnance  Depart- 
ment the  War  Industries  Board,  through  the  medium  of  the  subcommittee 
(»n  steel  distribution  of  the  American  Iron  and  Steel  Institute,  gave  to 
claimant  allocation  notice  for  124,200  tons  of  steel,  in  which  notice  state- 
ment was  made  that  claimant  would  complete  its  negotiations  witli  Army 
ordnance  in  the  usual  manner,  which  allocation  was  followed  by  three 
similar  allocations  for  smaller  quantities  of  steel  of  a  similar  character, 
and  in  re8i)onHe  to  an  inquiry  from  claimant  made  to  the  Ordnance 
I>epartinent  as  to  when  formal  order  might  be  expected  the  Ordnance 
Department  explicitly  recognized  the  negotiations  up  to  that  iieriod  and 
ra titled  and  adoptecl  the  same  as  its  own,  and  that  in  two  of  the  alloca- 
tions formal  contracts  were  subsequently  drawn  up  and  executed  by 
both  parties,  but  the  flies  fail  to  reveal  any  trace  of  an  order  or  contract 
in  writing  covering  the  allocation  for  124,200  tons,  there  Is  full  Justifica- 
tion for  the  conclusion  that  the  Ordnance  Department  had  In  mind  the 
issuance  of  a  contract  in  the  same  form  as  those  subsequently  iflsued  to 
claimant  for  material  of  the  same  character,  covering  the  smaller  alloca- 
tions, which  were  at  the  same  time  going  througli  the  regular  routine  of 
the  Procurement  Division.  Therefore  the  full  expression  of  the  con- 
tractual relations  existing  between  the  parties  as  to  the  124.200  tons 
following  the  ratification  of  the  several  orders  by  the  Ordnance  Depart- 
ment is  to  be  found  In  a  form  of  contract  precisely  following  the  two 
executed  contracts,  covering  two  of  the  allocations,  and  Inasmuch  as 
these  two  contracts  were  dated  three  weeks  after  the  allocations  covered 
thereby,  it  is  fair  to  assign  a  date  three  weeks  after  the  allocation  as  the 
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CONTRACT.  WHAT  CONSTITUTES— Contlnaed. 

proper  date  for  the  c<  in  tract  relatinjr  thereto.     (I^cka  wanna  Steel  Co., 
Case  No.  336,  p.  740. ) 

4'ONTKACT8,  WHAT  Co.XSTITUTES — ImPLIBU  AGKI£II:MKNTS,  WHAT  CONSTI- 
TUTES— Student  Army  Training  Corps,  Reimbursement  of  Educa- 
tional Institi'tions  for  Expenditures  in  Coniskction  With. — Where  a 
iietessarj*  public  service  has  been  perfoniietl  at  the  request  of  authortzeil 
•dovernment  agents,  and  under  the  expectation  of  compensation,  the 
Government  Is  liable  for  such  allowance  as  is  necessary  ex  aequo  et 
bono.  So  where  claimant  in  response  to  its  request  was  approved  as  a 
suitable  college  and  authorized  to  secure  men  for  the  Students'  Army 
Training  Corps  unit  to  be  established  at  its  institution  and  was  notified 
that  a  coniumndant  woultl  be  sent  ta  the  college  October  4,  1918,  to 
induct  the  men  into  the  unit  and  to  take  charge  of  the  same^  and,  further, 
that  October  18  was  the  last  day  induction  could  be  made  in  order  to 
enable  the  men  to  get  tlie  benefit  of  the  unit  instruction,  and,  pursuant 
to  such  authorization,  proceeded  to  secure  men  for  establishing  such 
corps,  and  by  October  1,  1918,  had  ready  at  the  institution  for  induction 
into  such  unit  a  large  number  of  men,  who,  however,  in  view  of  the 
fact  that  the  couunandant  did  not  report  until  October  18,  and  because 
of  tlie  instructions  with  reference  to  the  time  limit  for  induction,  were 
advised  to  leave,  and  did,  for  the  most  part,  leave  on  the  33th  of  October 
and  go  to  other  institutions  where  other  Student  Army  Training 
Corps  units  were  being  conducte<l,  for  tlie  purpose  of  entering  the  same, 
claimant  was  justified  in  holding  the  men  during  the  time  they  were 
held  at  that  institution  during  October,  1918,  pending  the  arrival  of  a 
commandant  to  induct  them  into  the  unit,  and  the  commandant  not 
having  arrived  on  October  13,  claimant  was  justified  in  sending  the  men 
away  to  join  the  other  Student  Army  Training  Corps  units,  and  these 
facts  created  an  implied  agreement  on  l)eha]f  of  the  Government  to  pay 
for  the  housing,  subsistence,  and  tuition  of  the  men  during  their  stay 
at  the  InstltuthHi  in  October,  1918.  (GrtH»nville  College,  Case  No.  448, 
p.  682.) 

Contract,  What  Constitites — Loan,  as  Constituting  Agreement  to 
Finance  Contractor. — A  loan  by  the  (i<ivernment  to  a  claimant  of  30 
I)er  cent  of  the  face  of  its  (ontract  for  the  purpose  of  assisting  It  In  the 
iwrformance  thereof,  and  made  only  after  careful  Investigation  of  the 
financial  standing  of  claimant  and  of  Its  probable  ability  to  supply  the 
material  which  was  the  subject  of  the  contract  and  on  the  condition 
that  tlie  oflicers  and  the  company  should  jointly  and  severally  guarantee 
the  repayment  of  the  money  advanced,  and  which  loan  it  was  stipulated 
was  to  "  be  used  solely  to  cover  the  cost  of  machinery  and  for  labor  in 
connection  with  the  installation  of  said  machinery  "  necessary  for  the 
fulfillment  of  its  contract  is  in  no  sense  an  effort  or  undertaking  on  the 
part  of  the  Government  to  finance  claimant's  plant  as  a  source  of  supply, 
but  is  financial  assistance  rendered  merely  for  the  purpose  of  enabling 
claimant  to  perform  the  obligation  of  its  contract.  (Buckman  &  Prltch- 
ard  (Inc.),  Case  No.  470.  p.  789.) 

<'oNTRACTs.  What  (!onstitutes — Experiments.  Reimbursement  for  Cost 
OF — Verbal  Acjreements. — Where  there  was  a  verbal  agreement  between 
the  claimant  and  the  Government  that  the  claimant  should  do  certain 
research  work  and  conduct  experiments  aimed  at  producing  the  best  pos- 
sible absorptive  material  for  use  in  gas  masks,  the  expense  of  which 
experimental  work  it  was  agreed  should  be  paid  for  by  the  Government, 
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and  such  experiments  are  highly  successful,  resulting  in  the  adoption  of 
the  product  for  Government  use,  and  the  claimant  delivers  such  experi> 
mental  absorptive  material  to  the  Government,  it  is  entitled  to  be  paid 
therefor.    (National  Carbon  Co.,  Case  No.  409,  p.  844.) 

Contract,  What  Constitutes. — An  offer  of  terms  on  the  one  side  and 
assent  to  or  acceptance  of  those  terms  on  the  other  conmiunlcated  be- 
tween the  parties  Is  the  essential  element  of  every  agreement  (Cannon 
Mills,  Case  No.  284,  p.  65.) 

Contract,  What  Constitutes. — Where  a  claimant  refuses  to  sign  a  contract 
with  the  Government  unless  certain  clauses  are  stricken  out  and 
refuses  to  make  delivery  of  the  goods  which  the  €k>vemment  offers 
to  buy  until  the  Government's  offer  as  contained  in  the  written  contract 
is  amended  no  obligation  on  either  party  arises,  and  such  claimant  i» 
not  entitled  to  compensation  for  goods  manufactured  in  anticipation 
that  the  €rOvernment  contract  would  be  amended  in  order  to  meet  his 
objections.     (Cannon  Mills,  Case  No.  284,  p.  65.) 

C30NTRACT,  What  0)N8titutes. — No  claim  under  the  act  approved  March 
2,  1919,  can  be  predicated  upon  advice  by  an  officer  of  the  Army  to  a 
claimant  that  it  would  be  good  business  to  purchase  a  quantity  of  raw 
material  in  anticipation  of  receiving  a  Government  contract  in  the  ful- 
fillment of  which  such  raw  material  would  be  required.  (West  Branch 
Novelty  Co.,  Case  No.  513,  p.  889.) 

Contract,  What  CJonstitutes. — ^The  statement  of  an  agent  to  the  claimant 
that  he  had  been  recommended  for  a  contract  and  an  expression  of 
opinion  that  it  would  be  safe  to  purchase  materials  do  not  constitute  a 
contract,  or  furnish  the  basis  of  an  award  under  the  act  of  March  2,. 
1919.     (R.  C.  Heller  Co.,  Case  No.  169,  p.  529.) 

Contract,  What  CoNSTiriTES. — A  letter  written  by  the  Acting  Quarter- 
master General  to  a  claimant  which  *  reads,  In  part,  "  This  office  is 
recommending  that  award  for  finishing  be  given  you  as  per  inclosed 
copy  of  recommendation.  If  this  is  not  correct  in  all  details  it  la  re- 
quested that  you  notify  us  at  once,  as  this  will  save  considerable  time 
in  putting  through  corrections  after  the  award  has  been  issued.  This 
copy  is  advance  information  only,  and  no  action  should  be  given  untif 
ratified  by  the  depot  quartermaster  In  charge,"  even  if  followed  by  a 
formal  expression  of  Intention  on  the  part  of  the  addressee  to  accept  the 
same,  as  a  contract  does  not  constitute  an  offer  looking  toward  the  con- 
summation of  a  contract  and  therefore  can  not  by  any  action  on  the 
part  of  the  manufacturer  be  construed  to  consummate  a  contract  binding 
upon  the  Government.     (Wellington,  Sears  &  Co.,  Case  No.  289,  p.  87.) 

Contract,  What  Constitutes. — Where  an  order  for  castor  oil  specifies 
the  amount  of  oil  to  be  furnished  and  the  price  i)er  gallon,  and  the  dealer 
accepts  the  order  without  reservation  and  furnishes  the  oil  to  the  Ck)v- 

.  ernment,  a  binding  contract  is  created  between  the  parties  in  accordance 
with  which  settlement  must  be  made.  The  fact  that  the  dealer  pur- 
chases the  required  oil  at  a  higher  price  does  not  entitle  him  to  a  price 
in  excess  of  that  specified  in  the  accepted  order.  ( Smith,  Klelne  A  French 
Co.,  Case  No.  3,  p.  8.) 

Contract,  What  Onstiti'tes — Damages,  Measure  of  (Compensation. — 
Where  an  authorized  officer  gave  an  order  to  claimant  for  certain  tools 
at  a  specified  price  and  instructed  claimant  "  not  to  wait  for  a  formal 
contract,  which  would  follow  later,"  in  compliance  with  which  claimant 


CONTRACT.  WHAT  CONSTITUTBS—Contliioed. 

manufactured  the  tools  ordered,  which  were  inspected  and  approved  by  a 
Government  Inspector,  a  valid  agreemaat  is  created  under  which  claimant 
is  entitled  either  to  make  delivery  to  the  Government  and  to  be  paid 
therefor,  or,  in  the  event  the  Government  does  not  wish  to  accept  the 
tools,  to  be  paid  the  difference  between  the  purchase  price  of  the  tools 
and  the  price  at  which  they  may  now  be  sold  in  the  open  market.  (Auto 
Compressor  Co.,  Case  No.  175,  p.  626.) 

CoNTBACT,  What  CoNsriTtrrBS — Contract,  Measuke  of  Compensation 
Undek. — ^Where  there  was  no  provision  in  claimant's  contracts  which 
was  for  the  manufacture  of  magazines  for  .45  automatic  Colt  pistols,  for 
the  manufacture  of  gauges^  which  were  necessary  in  making  inspections, 
and  claimant  was  requested  by  an  authorized  officer  to  furnish  12  sucb 
gauges,  which  claimant  in  response  thereto  proceeded  to  manufacture, 
daimant  is  entitled  to  be  paid  the  fair  value  of  the  gauges  manufac- 
tured by  him  and  accepted  by  the  Government,  and  to  reimbursement 
for  the  work  done  and  material  furnished  on  such  gauges  as  were  incom- 
plete at  the  time  work  was  stopped  thereon.  (Raymond  Engineering  (3o.,. 
Case  No.  727,  p.  725.) 

CoNTBACT,  What  Constitutes — Implied  Agbeement,  What  Constitutes. — 
Where  as  a  result  of  a  conference  between  the  large  soap  manufacturers 
of  the  country  and  the  Food  Administration  and  others,  and  the  state- 
ment by  the  Food  Administration  that  the  United  States,  Great  Britain,, 
and  Italy  were  facing  a  shortage  In  glycerin  that  was  greatly  needed  in 
the  manufacture  of  explosives  for  which  reason  the  manufacturers  were 
urged  to  take  measures  for  realizing  the  maximum  of  glycerin  from  the- 
materials  they  had  acquired  or  should  acquire,  the  action  of  the  com- 
mittee of  the  soap  numufacturers,  of  which  claimant  was  a  member,  in 
adopting  resolutions  suggesting  prices  at  which  glycerin  should  be  sold, 
providing  for  the  delivery  of  a  specified  amount  thereof  to  Great  Britain 
and  Italy  by  a  fixed  date,  and  also  providing  for  the  stabilizing  of  the 
price  of  glycerin  in  accordance  with  the  prices  at  which  it  was  to  be 
sold  to  the  allied  Governments,  and  the  compliance  therewith  by  complain- 
ant forms  no  basis  for  allowing  compensation  to  claimant  under  the  act 
of  March  2,  1919,  for  the  difference  between  the  price  of  glycerin  fixed 
by  the  soap  manufacturers  and  the  price  it  brought  after  the  armistice. 
In  such  case,  no  express  agreement  Is  established,  nor  does  the  evidence 
show  any  basis  for  raising  an  agreement  by  implication.  (Allen  B.  Wrls- 
ley  Co.,  Case  No.  404,  p.  72a) 

Contracts,  What  Constituixs — Compulsory  Orders,  Effect  of — Impijed 
Agreement,  Compulsory  Order  as  Creating — National  Defense  Act, 
Compulsory  Orders  Issued  Under — Quasi  Contract.  When  Created. — 
Where  a  compulsory  order  is  Issued  under  the  provisions  of  section  120 
of  the  national  defense  act  of  June  8,  1916  (sec.  3115-G,  U.  S.  Comp. 
Stats.),  which  provides  that  compliance  therewith  shall  be  obligatory, 
imposing  a  penalty  for  noncompliance,  and  that  the  compensation  to  be 
paid  for  the  products  and  the  material  shall  be  fair  and  just,  the  statu- 
tory duty  imposed  upon  claimant  creates  a  contract  implied  In  law  or 
quasi  contract,  which  raises  a  promise  on  the  part  of  claimant  to  com- 
ply with  the  order  and  a  corresposidlng  promise  on  the  part  of  the  Gov- 
ernment to  accept  and  pay  a  fair  and  Just  price  for  all  goods  or  articles 
manufactured  In  compliance  with  the  order  prior  to  its  termination. 
Where,  however,  claimant  has  on  hand  products  manufactured  under 
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such  cafupiilsory  order  and  both  partfee  des4re  that  such  Imlance  be  un- 
delivered, .the  Board  will  recommend  tliat  claimant  be  permitted  to  keep 
the  same  and  be  awarded  a  fair  and  just  price  therefor  as  determined  by 
the  War  Department  Board  of  AtHyralsers  and  that  from  tlie  award  there 
be  deducted  the  fair  value  of  the  product  to  be  retained.  (Woodward 
(ron  Co.,  Case  No.  257,  p.  750.) 

Contract,  What  Coxhtiti-tkb. — A  verbal  authorization  to  a  claimant 
by  an  authorized  offlctT  to  proceed  with  the  pro<luction  of  gaa  bacillus 
antitoxin,  limiting,  however,  the  number  of  animals  to  be  placed  on  it 
to  2r),  but  not  8i>ecifyiii^.u  definite  quantity,  although  claimant  was  told 
that  the  (k>vernnieiit  would  lie  In  a  position  to  take  all  of  the  antitoxin 
manufactured  by  cluiinant.  followe<]  by  action  of  claimant  thereon,  con- 
stitutes u  valid  a^eenient  within  the  meaning  of  the  act,  of  March  2, 
lOia     (National  Vaccine  and  Antitoxin  Institute,  Case  No.  502,  p.  598.) 

Contracts,  What  Constitutes — Implied  Contracts. — ^A  claimant  is  not 
entitled  to  compensation  for  expenditures  made  or  obligations  incurred 
in  financing  his  contracts  in  the  absence  of  an  agreement  to  that  effect, 
nor  can  an  agreement  to  do  so  be  implied  from  the  awarding  of  contracts 
for  the  manufacture  of  articles  needed  by  the  Government,  to  the  claim- 
ant    (Torrey-Epsteiu  Co.,  Cases  Nos.  60-^,  p.  543.) 

Contract,  What  Constitutes. — A  procurement  order  to  the  claimant,  de- 
finite in  all  essential  terms,  which  concludes:  '*Your  acceptance  of  this 
letter  is  requested  pending  issuance  of  formal  contract  which  will  go 
forward  in  a  few  days,"  and  which  is  later  accepted  by  the  claimant  and 
is  followed  by  delivery,  constitutes  a  valid  and  binding  contract  between 
the  parties,  and  in  settlement  thereof  compensation  must  be  based  upon 
the  terms  stipulated  in  the  onler  and  not  upon  a  quantum  meruit  basis. 
(American  Snielting  &  Refining  Co.,  Case  No.  18,  p.  146.) 

Contract,  \^'hat  Constitutks. — ^A  valid  order  which  is  canceled  before  it 
is  accepted  creates  no  legal  liability.  (The  Symington-Anderson  Co., 
Case  No.  28,  p.  97. ) 

Contract,  What  Conhtitutks. — Where  the  evidence  is  conflicting,  the 
surrounding  circtim.stances  will  lie  looked  to,  and  wliere  it  appears  that 
the  alleged  contract  was  invalid  at  the  time  of  its  creation ;  that  no 
effort  was  made  to  have  it  put  in  valid  form;  that  no  work  Avas  done 
under  it ;  that  clainmnt  was  never  in  a  position  to  comply  with  the  terms 
of  such  alleged  contract ;  that  it  subsequently  accepted  a  contract  for  a 
less  amount  which  it  was  unable  to  perform ;  and  that  no  claim  was  ever 
made  as  to  such  alleged  (H>n tract  until  after  the  demands  for  the  work 
alleged  to  have  been  contracted  for  had  (*eased«  no  contract  is  established 
within  the  meaning  of  the  a(*t  of  March  2.  1919.  (Stewart  Wire  Wheel 
Corporation,  Case  No.  49,  p.  203.) 

Contract,  What  (Jonhtitutes. — ^The  fact  that  a  letter  giving  advance 
information  of  the  intent  of  tlie  (Government  to  aw.-ird  a  contract,  but 
which  further  states  '*This  copy  is  advance  information  only,  and  no 
action  should  be  taken  until  ratified  by  the  depot  quartermaster," 
and  which  specified  delivery  dates  to  meet  which  would  require  the 
claimant  to  make  deliveries  prior  to  the  receipt  of  contract  does  not  make 
said  letter  an  oflPer  which  would  constitute  a  contract  by  acceptance  by 
word  or  action  on  the  part  of  the  manufacturer.  (Wellingttm,  Sears  & 
Co.,  Caae  No.  289,  p.  87.) 
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CoRTkAiTS,  What  Cokstitutes;  Pbomise  of  Contbact. — Where  the  claiin- 
uut  incurred  expense  in  procurinsr  additional  equipment* at  the  request 
of  a  duly  authorised  agent  of  the  Secretary  of  War  on  hehalf  of  the 
Government,  upon  tlie  assurance  that  as  soon  as  it  was  properly  equipped 
it  would  receive  a  large  order  for  bread  cans,  but  no  such  order  was 
ever  received  by  it,  an  agreement  resulted  which  is  within  the  pur- 
view of  the  act  approved  March  2, 1919.  (New  Orleans  Can  Co.,  Case  No. 
29.  p.  176.) 

CoNTR.\cx  What  Constitutes. — ^The  fact  that  a  claimant  is  advised  by  a 
Government  agent  that  it  could  expect  to  be  kept  busy  and  that  he  con- 
sidered it  good  business  for  claimant  to  buy  materials  to  avoid  delays 
do  not  afford  ground  for  reimbursing  the  claimant  for  loss  resulting  from 
the  purchase  of  materials  in  anticipation  of  a  future  contract  which  is 
not  awarded  claimant.    (West  Branch  Novelty  Co.,  Case  No.  51.%  p.  389. » 

Contkact,  What  Constitutes. — ^The  promise  of  an  agent  that  he  would 
recommend  an  award  to  the  claimant  does  not  constitute  a  contract,  nor 
cun  it  afford  the  basis  for  allowing  the  claimant  reimbursement  for 
exi>enditures  made  in  anticipation  of  the  cimtrnct.  (St.  Ix>uis  Metalware 
Co.,  Case' No.  389,  p.  392.) 

Sve  (^ONTHACT  (National  Vaccine  &  Antitoxin  Institute,  Case  No.  502,  p. 
598). 

Set  Contkact  (Auto  Compressor  (3o.,  Case  No.  175.  p.  626). 

Contracts,  What  Constitutes — ^Meeting  of  Minds. — Without  agreement 
there  can  not  be  a  contract,  and  without  a  meeting  of  the  minds,  in  a 
common  intention,  there  can  not  be  an  agreement.  (Torrey-Epstein  Co., 
Cases  Nos.  60-64,  p.  543. ) 

C(X\TUACTS,  WITH  FOREIGN  MANUFACTURERS. 

Contracts,  with  Foreign  Manufacturkbs. — ^Where  claimant  is  Informed 
that  by  reason  of  its  being  a  resident  of  a  foreign  country  any  contract 
with  it  must  first  be  approved  by  the  Secretary  of  War  in  order  to  be 
binding  on  the  Government,  and  where  claimant  was  tUso  informed  of 
the  lack  of  contractual  authority  of  the  Government  agait  with  whom 
the  claimant  was  dealing,  and  no  such  contract  was  approved  by  the 
Secretary  of  War,  upon  the  facts  shown,  there  was  no  agreement  l>e- 
tween  the  claimant  and  the  Government  coming  within  the  purview  of 
the  Dent  Act,  approved  March  2,  1919.  (John  McMurcliy  &  Son,  CJase 
No.  198,  p.  186.) 

COPPER. 

Price  of  for  French  (government  (American  Smelting  &  Refining  Ck>.,  Case 
No.  18,  p.  159). 

CORPORATIONS. 

Cross  reference:  Foreign  Governments,  Nationals  of;  Foreign  Manu- 
facturers; Nationals  of  Foreign  Go^'ernments. 

COST  OF  FACILITIES. 

See  Implied  contract    (Lewis  Manufacturing  Co.,  Case  No.  094,  p.  781.) 

COUNCIL  OF  NATIONAL  DEFENSE. 

Council  of  National  Defense,  War  Industries  Board  of  the.  Price  Fix- 
ing Committee  of  the. — When  a  contract  provides  for  the  manufacture  of 
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material  for  the  Army  at  a  fixed  price  and  contains  no  provision  fOr  any 
price  modification,  tlie  action  by  tlie  Price  Fixing  Committee  of  tlie  War 
Indnstviei  Bowrd  aiuMMuiced  subsequent  to  the  completion  of  delivery 
of  the  material  under  tbe  cenfcract;,  fixing  the  price  of  the  material  for 
the  year  during  which  the  contract  wa»  iBSdft  and  performance  com- 
pleted, can  not  increase  or  decrease  the  amount  to  wMA  tte  contractor 
is  entitled  above  or  below  the  price  fixed  in  the  contract.  (TTijulihwV 
Manufacturing  Co.,  Case  No.  424,  p.  232.) 

<JUSTOM. 

Cross  references :  Rags  and  Clifpinos  ;  Scrap. 

D. 

DAMAGES. 

See  Act  or  March  2.     (Oarnie-Goudie  Manufacturing  Co.,  Case  No.  444, 

p.  652.) 
See  Contract.     (Auto  Compressor  Co.,  Case  No.  175,  p.  626.) 

DAMAGES,  MEASURE  OF. 

Cross  references :  Cancellation  ;  Measure  of  Damage. 

Damage,  Measvke  of.  Upon  Cancellation. — A  contractor  who,  in  reliance 
on  his  contract  with  the  Goveruuient,  incurs  an  obligation  for  materials 
necessary  for  tlie  performance  of  ills  contract  is  entitleil  to  l>e  relieved  of 
such  liability  uijon  cancellation  of  said  Government  contract,  due  allow- 
ance being  made  for  the  material,  if  any,  which  he  may  be  entitled  to 
receive  on  the  payment  of  any  sum  to  such  contractor's  vendor.  (Clover 
Worsted  Mills,  Case  No.  36,  p.  68.) 

Damages,  Measure  of. — Where  the  goods  bought  by  the  contractor  have 
been  disposed  of  by  him  the  measure  of  compensation  to  which  he  is 
-entitled  is  the  difference  between  the  original  cost  of  such  materials 
and  the  price  obtained  for  the  same  when  disposed  of.  (Louis  Fleischer 
&  CJo.,  Case  No.  35,  p.  144.) 

Damages,  Measure  of. — Where  in  the  completion  of  a  contract  for  the 
manufacture  of  material  for  the  Army  which  has  been  canceled  by  the 
Government,  it  appears  that  the  contractor  would  lose  an  amount 
greater  than  the  difference  between  the  cost  of  facilities  and  component 
materials  procured  for  the  performance  of  the  contract  and  the  present 
market  value  thereof,  the  contractor  suffered  no  damages  by  reason  of 
the  cancellation  and  is  entitled  to  no  payment  on  account  thereof  by 
the  Government.    (In  Dan  Patch  Co.,  Case  No.  302^  p,  240.) 

Damages  Resitlting  from  Cancellation  of  Procurement  Orders. — ^Where 
the  Government  cancels  a  regularly  executed  procurement  order,  which 
has  been  accepted  by  the  orderee,  for  its  own  convenience,  the  orderee  Is 
entitled  to  be  paid  the  difference  between  the  cost  of  the  article  previously 
manufactured  for  delivery  under  the  orders  which  the  Government  re- 
fuses to  accept  and  the  price  the  Government  was  to  pay  therefor. 
(Marion  Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co., 
Case  No.  1481.  p.  403.) 

DAMAGES,  UNLIQUIDATED. 

Cross  reference:  Unliquidated  Damages. 

DEBTS  OF  POST  EXCHANGE. 

See  Post  Exchange  (United  States  Rubber  Co.,  Case  No.  527,  p.  730) 
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BBCISION. 

See  Claim  (The  A.  J.  Bates  Co.,  Case  No.  412,  pp.  573  and  576). 

DELAY-  IN  PAYMENT  OF  CLAIMS. 
Cross  reference:  Interest. 

Delay  in  Payment  of  Claim  by  Government. — No  obligation  on  the  Gov- 
ernment to  pay  Interest  Is  created  by  reason  of  its  unreasonable  delay 
In  payment  of  a  claim.    (J.  B.  WlUiaras  Co.,  Case  No.  1562,  p.  220.) 

Delay,  Responsibility  for. — Where  there  Is  a  delay  In  the  production  of 
material  beyond  the  time  stipulated  for  in  the  contract  which  Is  occa- 
sioned by  the  failure  on  the  part  of  the  manufacturer  of  machinery  to 
deliver  promptly  and  in  proper  condition  such  machinery,  although 
there  is  no  delay  on  the  part  of  the  Government  the  delay  in  the  pro- 
duction so  occasioned  is  not  the  fault  of  claimant.  (Buckman  &  Prit- 
chard  (Inc.),  Case  No.  470,  p.  789.) 

DKLAY  OF  NOTICE. 

Cross  reference:  Contracts. 

Delay  in  Giving  Notice  to  Secretary  of  War. — Under  a  contract  with 
the  Government  for  the  manufacture  of  raincoats,  which  provides  in  part 
that  in  the  event  that  labor  disputes  shall  arise  directly  affecting  the 
performance  of  the  contract  and  causing  or  likely  to  cause  delay  4n 
making  deliveries  as  agreed,  and  which  provides  that  upon  notice  to  the 
Secretary  of  War  in  the  prescribed  manner  that  he  may  settle  such  dis- 
pute, which  settlement  the  contractor  is  required  to  accede  to  and  comply 
with,  and  in  which  event  he  is  to  receive  extra  compensation,  provided 
he  is  required  by  such  settlement  to  pay  labor  costs  higher  than  those 
prevailing  in  the  performance  of  the  contract  immediately  prior  to  the 
settlement,  a  contractor  who  delays  giving  the  prescribed  notice  to  the 
Secretary  of  War  until  after  the  settlement  of  such  a  dispute  can  not 
claim  reimbursement  for  increased  labor  costs.  (Harry  C.  Goodman, 
Case  No.  2,  p.  3.) 

DELIVERY,  WHAT  CONSTITUTES. 

See  Acceptance  (Charles  F.  Ames  &  Co.,  Case  No.  2046,  p.  830). 

DENT  A(^. 

Board  of  Contract  Adjustment  designated  as  agent  of  Secretary  of  War  to 

settle  claims.     (Pomilio  Bros.,  Claim  No,  81,  p.  602.) 
See  Act  March  2,  1919. 
See  Secrbtary  or  War. 

DESTRUCTION,  EFFECT  OF. 

See  Sale  of  Goods  (Francis  Bannerman  &  Sons,  Case  No.  67,  p.  658). 

DIMINUTION  OF  PROFITS. 

Cross  references :  Amendment  of  Contract  ;  Cancellation. 

Diminution  of  Profits. — Where  a  prior  contract  is  amended  to  the  extent 
only  of  substituting  similar  work  of  the  same  quantity,  the  rate  of  pay- 
ment remaining  unchanged,  the  contractor  is  not  entitled  to  damages  on 
account  of  cancellation.    (F.  Benltez  Rexach,  (^ase  No.  65,  p.  193.) 

DISCRIMINATION. 

Cross  references :  Board  of  Contract  Adjustment,  Jurisdiction  ;  War 
Department  Board  of  Contract  Adjustment. 

Discrimination. — This  Board  has  no  Jurisdiction  in  the  matter  of  the 
claim  of  discrimination.     (Marion  Institute,  Case  No.  27,  p.  139.) 


934  TOPICAL  index! 

EFFECT  OF  ASSimANCES. 

Cross  references:  Contracts;  SiiBOONTBAcrroBfi. 

Effect  of  Assurances. — Assurances  if  given  by  Government  Agents  to  a 
subcontractor  of  a  subcontractor  of  a  Government  contractor  that  by 
taking  a  subcontract  for  the  production  of  material  ultimately  to  l>e- 
acquireil  by  the  Government  for  the  prosecution  of  the  war  through  the 
prime  contractor  that  it  would  be  the  policy  of  the  €rovernment  to  see 
that  all  adjustments  were  made  in  exactly  the  same  manner  as  if  the 
contract  was  made  directly  with  the  Government  will  not  Justify  a 
finding  that  any  contractual  relations  were  created  between  the  claim* 
ant  and  the  Government.  (Teetor-Hartley  Motor  Corporation,  Case 
No.  361,  p.  120.) 

EFFECT  OF  CANCELLATION. 

Cross  reference:  Cancellation. 

Effect  of  Cancellation. — Where  a  contract  made  by  a  bureau  chief  pro- 
vides that  5  per  cent  of  the  contract  price  shall  be  retained  until  com- 
pletion of  the  contract  or  further  performance  is  waived,  and  the  contract 
is  canceled,  the  contractor  is  entitled  to  receive  such  amount  so  retained! 
on  goods  actually  delivered.  (Benttle  Manufacturing  Co.,  Case  No.  265^ 
p.  269.) 

EFFECT  OF  DELIVERY  DATES. 

Cross  reference:  Contbacts. 

Effect  of  Delivery  Dates  Mentioned  in  Such  Notice  Which  Wouli> 
Require  Dklivery  Prior  to  ItECErPT  of  Contract. — The  fact  that  a  letter 
giving  advance  information  of  the  Intent  of  the  Government  to  award  a 
contract,  but  which  further  states  "  This  copy  is  advance  information 
only  and  no  action  should  be  taken  until  ratified  by  the  depot  quarter- 
master," and  which  specified  delivery  dates  to  meet  which  would  requite 
the  claimant  to  make  deliveries  prior  to  receipt  of  contract,  does  not 
make  said  letter  an  offer  which  would  constitute  a  contract  by  accept- 
ance by  word  or  action  on  the  part  of  the  manufacturer.  (Wellington,. 
Sears  &  Co.,  Case  No.  289,  p.  87.) 

ELEMENTS  OF  CLAIM  UNDER  ACT  OF  MARCH  2,  1919. 

Cross  reference:  Act  of  March  2,  1919. 

Elements  of  Claim  Under  Act  Approved  March  2,  1919. — In  order  to  con- 
stitute a  valid  claim  under  the  act  approved  March  2,  relating  to  the- 
se ttlement  of  contracts  connected  with  the  prosecution  of  the  war,  there- 
must  be  an  agreement,  express  or  implied,  and  there  are  three  essential 
elements  to  such  an  agreement:  (1)  It  must  have  been  entered  into  for 
a  purpose  connected  with  the  prosecution  of  the  war;  (2)  such  agree- 
ment must  have  been  performed  in  whole  or  in  part,  or  expenditures 
must  have  been  made  or  obligations  incurred  upon  the  faith  of  the  same 
prior  to  November  12,  1918;  (3)  such  an  agreement  must  not  have  been 
executed  in  a  manner  prescribed  by  law.  (Bibb  I^Ianufaeturixig  Co., 
Cases  Nos.  40  and  41,  p.  90.) 

See  Act  of  March  2  (Sanborn 'Co.,  Case  No.  365,  p.  861). 
See  Act  of  March  2.     (T^ester  Austern  Co.,  Case  No.  266,  p.  812.) 
See  Act  of  March  2.     (Pacific  Commissary  Co.,  Case  No.  68,  p;  838.) 
See  Implied  Agbeement.     (The  A.  J.  Bates  Co.,  Case  No.  412;  p;  573.) 
See  Implied  Contracts.     (C.  F.  Blanke,  Tea  &  Coffee  Ox,  Case  No.  31v 
p.  586.) 
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ELEMENTS  OF  RECOVERY,  NECESSARY. 

Sec  Act  of  March  2.     ( R.  C.  Heller  Co.,  Case  No.  169,  p.  529. ) 

EQUITABLE  RELIEF.  i 

Equitable  Relief — Failvre  to  Protest  to  Terms  of  Contract,  Effect  of — 
Waiver. — Where  the  facts  and  the  equities  in  a  case  are  identical  with 
those  in  another  case  in  which  relief  is  granted,  the  failure  of  the  claim- 
ant to  file  a  formal  protest  to  a  term  in  the  contract  will  not  preclude  it 
from  receiving  the  same  relief  granted  in  a  case  in  which  protest  was 
made.     (Newiwrt  Rolling  Mill  Co.,  Case  No.  497,  p.  649.) 

Equitable  Relief — Failure  to  Protest  to  Terms  of  Contract,  Effect  of — 
Waiver. — Where  the  facts  and  the  equities  in  a  case  are  identical  with 
those  in  another  case  In  which  relief  is  granted,  the  failure  of  the  claim- 
ant to  file  a  formal  protest  to  a  term  in  the  contract  will  not  preclude  it 
from  receiving  the  same  relief  granted  in  a  case  in  which  protest  was 
made.     (Apollo  Steel  Co.,  Case  No.  352,  p.  644.) 

EVIDENCE. 

See  Conflict  in  Testimony. 

Evidence,  Conflict  of  Testimony. — Where  the  two  witnesses  to  a  con- 
troversy disagree  as  to  the  facts  the  surrounding  circumstances  will  be 
examined  for  the  purpose  of  determining  which  one  is  corroborated* 
(The  Burd&tt  Manufacturing  Co.,  Case  No.  43,  p.  113.) 
Evidence  to  Establish  ;  Conversation  of  Witness. — Where  the  testimony 
of  the  claimant  that  he  entered  into  an  agreement  with  an  officer  ot 
the  Secretary  of  War  is  directly  contradicted  by  the  officer  with  whom  it 
is  claimed  the  agreement  was  made,  evidence  of  letters  exchanged  sub- 
sequent to  the  date  of  the  alleged  agreement  wherein  the  claimant  states, 
"  We  made  a  bid  for  "  the  material  which  was  the  subject  of  the  alleged 
agreement,  in  reply  to  which  the  officer  wrote,  "  We  consider  your  price 
♦     •     ♦    too  high  "  justifies  the  acceptance  of  the  denials  of  the  officer 
that  an  agreement  was  actually  made.     (Beloit  Bur  Manufacturing  Co., 
Case  No.  172,  p.  276.) 
Evidence. — Where  the  testimony  of  the  claimant  that  he  entered  into  aa 
agreement  with  an  officer  of  the  Secretary  of  War  is  directly  contradicted 
by  the  officer  with  whom  it  is  claimed  the  agreement  was  made,  evidence 
of  letters  exchanged  subsequent  to  the  date  of  the  alleged  agreement 
wherein  the  claimant  states,  "  We  made  a  bid  for  "  the  material  which 
was  the  subject  of  the  alleged  agreement,  in  reply  to  which  the  officer 
wrote,  "  We  consider  your  price    •     ♦     •    too  high "  justifies  the  ac- 
ceptance of  the  denials  of  the  officer  that  an  agreement  was  actually 
made.     (Beloit  Bur  Manufacturing  Co.,  Case  No.  172,  p.  276.) 
Evidence,    Discrepancies   in    Weight   of   Materials   Accepted   by    Gov- 
ernment.— As    to   materials   delivered   under    a   procurement   purchase 
order,  deductions  from  payment   to  contractor  on  account  of  discrep- 
ancies In  weight  should  not  be  made  where  the  weights  claimed  by  the 
contractor  are  certified  by  a  public  weight  master,  and  the  weights  used 
by   the  Government   are  merely   estimates   by    Government   inspectorsL 
(Marlon  Cash  Feed  Co.,  Cases  No.  580-582,  and  The  Union  Products  Co., 
Case  No.  1481,  p.  403.) 
Evidence.  Discrepancies  in  Weights  of  Materials    Accepted    by    Gov- 
ernment.— As   to    materials    delivered    under    a    procurement   purchase 
order,  deductions  from  payment  to  contractor  on   account  of  discrep- 

168552—20 5 


936  TOPICAL  INDEX. 

EVIDENCE— Continued. 

ancles  In  weight  should  not  be  made  where  the  weights  claimed  by  the 
contractor  are  certified  by  a  public  weight  master,  and  the  weights  used 
by  the  Government  are  merely  estimates  by  Govermnent  in^iectors. 
(Marlon  Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co., 
Case  No.  1481,  p.  403. 

Evidence;  Lack  of  EvIDE^'CE  Due  to  Condition  of  Claimant*s  Books. — 
Wliere  a  claim  is  present e<l  to  the  War  I»epartmeut  Board  of  Contract 
Adjustment  which,  owing  to  the  condition  of  the  claimant's  books,  is  of 
such  a  character  as  to  prevent  the  examiner  from  making  a  definite 
report  on  the  item  unless  the  claimant's  books  are  reconstructed  the 
claim  will  be  referred  to  the  zone  supply  ofiicer  with  the  recommenda- 
tion that  if  it  is  possible  by  reconstruction  of  the  claimant's  books  to 
arrive  at  the  proper  amount  of  the  claim  for  which  the  Government  is 
liable,  that  allowance  be  made  therefor.  (Henry  S.  Blewett  &  Sons, 
Case  No.  20,  p.  107. ) 

Evidence. — Where  the  testimony  of  the  claimant  that  he  entered  into  an 
agreement  with  an  officer  or-  agent  of  the  Secretary  of  War  is  directly 
contradicted  by  the  officer  or  agent  with  whom  it  is  claimed  the  agree- 
ment was  made,  it  is  proper  to  consider  evidence  of  the  fact  that  the 
Government  representative  did  not  in  fact,  and  knew  that  he  did  not, 
have  authority  to  make  such  an  agreement  on  behalf  of  the  Government. 
(G.  W.  Bradley  Axe  &  Tool  Manufacturing  Co.,  Case  No.  496,  p.  273.) 

EVIDENCE  AS  TO  INTENTION  OF  PARTIES. 

See  Cancellation   (Buckman  &  Pritchard,  Case  No.  470,  p.  789.) 

EVIDENCE,  PAROL. 

Cross  reference:  Pabol  Evidence. 

E\TDENCE,  Parol. — In  the  absence  of  fraud  or  mistake,  all  preliminary 
negotiations  and  oral  agreements  between  the  parties  to  a  written  con- 
tract made  before  or  at  the  time  of  execution  of  the  contract  are  merged 
Into  the  contract,  and,  as  a  rule,  are  inadmissable  to  vary  its  terms  or  to 
affect  Its  construction.     (Warner  Gear  Co.,  Case  No.  75,  p.  111.) 

Evidence,  Parol. — ^AVhere  a  written  contract  is  definite  in  the  terms  and 
conditions  relative  to  the  price  to  be  paid,  even  though  there  were  prior 
or  contemporaneous  statements  made  by  the  officers  of  the  Government 
relative  to  financial  assistance  to  be  rendered  the  contractor  by  the 
(iovernment  in  the  performance  of  the  contract,  such  representations 
are  not  admissible  to  establish  a  promise  for  the  purpose  of  varying  the 
.terms  of  the  written  contract  relative  to  the  remuneration  to  be  paid 
thereunder.  If  a  claimant  under  a  written  contract  with  the  Government 
is  entitUHl  to  be  reimbursed  for  the  excess  cost  of  the  facilities  furnished 
by  him  in  the  fulfilling  of  such  contract  reimbursement  must  be  secured 
under  the  terms  of  said  contract  and  in  accordance  with  the  provisions 
of  the  same.     (Warner  Gear  Co.,  Case  No.  75,  p.  111.) 

Evidence,  Parol.— Where  a  contract  for  the  manufacture  of  material  for 
the  Army  Is  canceled  by  an  agreement  reciting  as  consideration  "the 
mutual  convenience  herein  contained  "  and  "  any  and  all  its  liabilities, 
claims  or  causes  of  action,  if  any,  existing  between  the  parties  hereto 
•  ♦  •  are  hereby  released  and  discharged,"  a  claim  that  the  actual 
consideration  was  a  promise  to  award  another  contract  for  different 
material  can  not  be  set  up.     (Bijou  Waist  Co.,  Case  No.  281,  p.  229.) 
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EVIDENCE,  PAROT^r— Continued. 

Evidence;  Pabol  Evidence  of  Consideration  Other  than  that  Ex- 
pressed.— ^Where  a  contractor  Informs  the  Government  that  he  can  not 
accept  a  contract  unless  protected  against  loss  by  reason  of  stock  on 
hand  which  could  not  be  used  if  the  Government  contract  was  accepted 
and  the  Government  declines  to  purchase  such  goods  but  offers  to  aid 
the  contractor  in  disposing  of  same  without,  however,  guaranty  of 
ability  to  consummate  such  a  sale,  and  with  a  full  knowledge  of  these 
facts  the  contractor  enters  Into  the  contract  with  the  Government,  he  is 
not  entitled  to  compensation  for  loss  incurred  by  failure  to  dispose  of  the 
stock  in  question  and  a  subsequent  drop  In  the  value  thereof.  (Marll)oro 
Cotton  Mills,  Case  No.  9,  p.  30.) 

EVIDENCE,  SUFFICIENCY  OF. 

Evidence,  Sufficiency  of  Proof,  Sufficiency  of. — Where  the  evidence 
produced  by  a  claimant  in  support  of  his  claim  is  indefinite  and  uncer- 
tain the  claim  will  be  disallowed,  even  though  the  Board  consents  to 
the  principle  of  the  claim.  (Henry  S.  Blewett  &  Son,  Case  No.  26, 
p.  107.) 

Evidence,  Suiticiency  of. — ^Where  the  testimony  offered  by  a  claimant  in 
support  of  his  claim  is  vague  and  uncertain  and  does  not  support  the 
allegations  of  his  petition,  he  is  not  entitled  to  relief.  Especially  is  this 
true  where  the  allegations  of  the  alleged  contract  are  denied  in  definite 
and  unmistakable  terms  by  the  agent  with  whom  the  contract  is  alleged 
to  have  been  made.    (Guss  &  Mowrey,  Case  No.  13,  p.  526.) 

Evu)ENCE,  Sufficiency  of  Proof. — ^Where  the  evidence  is  conflicting,  the 
surrounding  circumstances  will  be  looked  to,  atid  where  it  appears  that 
the  alleged  contract  was  Invalid  at  the  time  of  its  creation;  that  no 
effort  was  made  to  have  it  put  in  valid  form;  that  no  work  was  done 
under  it;  that  claimant  was  never  in  a  position  to  comply  with  the 
terms  of  such  alleged  contract;  that  it  subsequently  accepted  a  contract 
for  a  less  amount  which  it  was  unable  to  perform;  and  that  no  claim 
was  ever  made  as  to  such  alleged  contract  until  after  the  demands 
for  the  work  alleged  to  have  been  contracted  for  had  ceased,  no  con- 
tract is  established  within  the  meaning  of  the  act  of  March  2,  1919. 
(Stewart  Wire  Wheel  Corporation,  Case  No.  49,  p.  263.) 

EVIDENCE,  WEIGHT  OF. 

Evidence,  Weight  of. — Where  the  testimony  of  a  witness  on  a  certain 
point  is  clean  cut,  it  allows  of  no  contradiction  by  testimony  less  cer- 
tain ;  and  where  it  appears  that  he  was  well  aware  of  his  lack  of  au- 
thority to  contract,  that  fact  must  also  be  given  appropriate  weight. 
(Keystone  Knitted  Fabric  Co.,  Case  No.  437,  p.  355.) 

EXCESS  COST. 

Cross  reference:  Contbacts. 
Excess  Costs. — Under  a  contract  with  the  Government  for  the  manufacture 
of  raincoats,  which  provides  in  part  that  in  the  event  that  labor  dis- 
putes shall  arise  directly  affecting  the  performance  of  the  contract  and 
likely  to  cause  delay  in  making  deliveries  as  agreed,  and  which  pro- 
vides that  upon  notice  to  the  Secretary  of  War  in  the  prescribed  manner 
that  he  may  settle  such  dispute,  which  settlement  the  contractor  Is  re- 
quired to  accede  to  and  comply  with,  and  In  which  event  he  is  to 
receive  extra  compensation,  provided  he  is  required  by  such  settlement 
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EXCESS  COST— Continued. 

to  pay  labor  costs  higher  tlian  those  prevailing  in  the  performance  of 
the  contract  iininedlately  prior  to  the  settlement,  a  contractor  who  settles 
SHch  a  dispute  without  glviitg  the  prescribed  notice  to  the  Secretary  of 
War,  and  without  his  approval,  is  not  entitled  to  be  reimbursed  for  an 
increase  In  labor  costs,  although  such  settlement  Is  made  to  enable  the 
contractor  to  make  delivery  of  his  goods  in  accordance  with  the  terms 
of  the  contract.  (Harry  C.  Gk)odman,  Case  No.  2,  p.  3.) 
See  Act  or  March  2.     (Greenbaum,  Weil  &  Michaels,  Case  No.  402,  p.  846.) 

EXCESS  MANUFACrrRE. 

Cross  reference:  Impijed  Contkacts. 
Excess  Manufacture. — The  evidence  does  not  disclose  an  implied  agree- 
ment to  accept  material  manufactured  In  excess  of  the  quantity  stipu- 
lated under  a  regularly  executed  contract  with  the  Government     (Na- 
tional Enameling  &  Stamping  Co.,  Case  No.  310,  p.  243.) 

EXPENDITURES  IN  ANTICIPATION  OF  CONTRACT. 
Cross  reference:  Anticipation,  Expenditures  In. 

EXPKNDITURES    IN    ANTICIPATION    OF   CONTRACT,    ReIHBURSSUENT. — ^Wherc    It 

Is  clear  that  no  definite  order  was  given  to  the  company,  nor  was  it 
authorized  to  procure  materials  in  contemplation  of  such  order,  a  com- 
pany which  purchases  materials  to  manufacture  goods  in  anticipation 
of  a  Government  order  is  not  entitled  to  compensation  for  loss  incurred 
in  so  doing,  although  it  appears  that  officers  of  the  Government  strongly 
intimated  to  the  company  that  such  an  order  would  be  placed  with  it» 
and  no  valid  reason  appears  to  account  for  the  order  having  been  with- 
held.    (Standley  Skid  Chain  Co.,  Case  No.  16,  p.  70.) 

Expenditures  in  Anticipation  of  Contract. — ^The  promise  of  an  agent 
that  he  would  recommeinl  an  award  to  the  claimant  does  not  constitute 
a  contract,  nor  can  it  affbrd  the  basis  for  allowing  the  claimant  reim- 
bursement for  expenditures  made  in  anticipation  of  the  contract.  (St. 
Louis  Metalware  Ck).,  Case  No.  389,  p.  392.) 

Expenditures  in  Anticipation  of  Contract,  Reimbursement  for. — ^A  con- 
tractor who  is  then  uuable  because  of  lack  of  facilities  to  complete 
existing  Government  orders  for  motor-truck  metal  wheels  but  assumes 
that  there  would  be  a  very  large  demand  for  such  wheels  and  because 
thereof  places  orders  for  large  additions  to  his  existing  facilities  is  not 
entitle<l  to  compensation  for  loss  Incurred  from  such  expenditures  as  a 
result  of  the  unexpecteti  ceasing  of  the  demand  for  such  wheels  and  his 
failure  to  obtain  orders  sufficiently  large  to  recoup  his  expenditures. 
The  fact  that  there  existed  at  the  time  the  order  for  such  increaseil 
facilities  was  given  an  acute  shortage  of  such  wheels,  and  at  such  time 
all  possible  sources  of  supply  were  encouraged  to  prepare  for  the  per- 
formance of  orders  for  siuue  does  not  alter  the  case,  as  this  in  itself 
does  not  show  that  the  claimant  actetl  under  the  direction  or  authority 
of  the  Government  in  making  the  expenditures  for  such  Increase  of  his 
facilities.     (The  Standard  Steel  Castings  Co.,  Case  No.  58,  p.  131.) 

Expenditx'res  in  Anticipation  of  Contract,  Reimbursement  for. — A 
manufacturer  who  without  authority  from  the  Government  incurs  obliga- 
tions to  increase  his  facilities  in  anticipation  of  receiving  Government 
contracts  is  not  entitled  to  compensation  therefor,  as  no  contractual  rela- 
tion between  the  Government  and  the  manufacturer  can  arise  under  such 
circumstances.     (The  Standard  Steel  Castings  Co.,  Case  No.  58,  p.  131.) 
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EXPENDITURES  IX  ANTICIPATION  OF  CONTRACT— Continued. 

Expenditures  in  Anticipation  of  Contract,  Reimbursement  for. — Where 
claimant  purchases  materials  in  anticipation  of  receiving  a  Government 
contract,  he  is  not  entitled  to  compensation  for  loss  resulting  therefrom. 
The  act  approve<l  March  2  requires  that  exi^enditures  must  have  been 
made  and  the  obligations  must  have  been  incurred  upon  the  faith  of  the 
agreement  and  prior  to  November  12,  1918.  (Piqua  Hosiery  Co.,  Case 
No*.  57,  p.  123. ) 

Expenditures  in  Anticipation  of  Contract,  Reimbi'rsement  for. — A 
manufacturer  who  purchases  supplies  in  anticipation  of  a  Government 
order  even  though  told  by  an  unauthorized  GoveiTiment  agent  that  a  con- 
tract for  a  certain  amount  of  goods  would  be  awarded  is  not  entitled  to 
compensation  for  loss  sustained  through  the  purchase  of  materials.  (The 
Burdett  Manufacturing  Co.,  Case  No.  43,  p.  113.) 

Expenditures  in  Anticipation  of  Conitcact,  Reimbursement  for. — Where 
a  baking  company  is  constantly  urged  by  the  Government  authorities  to 
submit  a  bid  for  Government  work  the  acceptance  of  which  would  con- 
stitute a  valid  contract  but  consistently  declines  to  do  so  it  is  not  entitled 
to  compen.sation  from  the  Government  for  expenditures  made  by  it  to 
fulfill  a  contract  which  it  exi)ected  to  subsequently  make.  (Fort  Smith 
Biscuit  Co.,  Case  No.  72,  p.  116.) 

Expenditures  in  Anticipation  of  Contract,  Reimbursement  for. — Where 
a  claimant  contracts  for  materials  on  the  assurances  of  a  Government 
agent  that  he  will  receive  a  contract  for  the  manufacture  of  a  special 
number  of  garments  and  is  directed  to  procure  component  materials  for 
the  performance  thereof  and  later  receives  a  contract  for  less  than  the 
quantity  originally  specified ;  upon  receiving  a  contract  for  a  lesser  quan- 
tity, with  the  direct  instruction  to  hold  his  excess  of  component  materials 
so  procured  for  the  performance  of  an  additional  contract  which  will 
later  be  awarded,  then,  upon  cancellation  of  the  existing  contract  and 
notice  that  no  more  such  garments  will  be  required,  he  is  entitled  to 
reimbursement  for  the  loss  incurred  on  account  of  materials  on  hand  in 
excess  of  these  needed  to  complete  the  contract  awarded,  but  not  in 
excess  of  the  quantity  required  for  the  manufacture  of  the  number  of 
garments  originally  specified  in  the  assurance  given.  (The  Way  Bros. 
Manufacturing  Co.,  Case  No.  79,  p.  382.) 

Expenditures  in  Anticipation  of  Contract,  Reimbursement  for, — ^A  claim- 
ant is  not  entitled  t,o  reimbursement  for  materials  purchased  for  the  per- 
formance of  a  contract  on  misinformation  given  claimant  by  his  agent,  or 
because  of  misconstruction  of  the  order  furnished  by  the  agent.  (The 
National  Enameling  &  Stamping  Co.,  Case  No.  258,  p.  395.) 
Expenditurks  in  Anticipation  of  Contract,  Reimbursement  for. — Where 
a  claimant  in  anticipation  of  receiving  orders  procures  material  therefor, 
he  does  .so  at  his  own  risk,  and  the  act  of  March  2,  1919,  gives  no 
authority  to  reimburse  such  claimant  for  obligations  incurred  or  expendi- 
tures made  in  anticipation  of  a  future  agreement.  (West  Branch  Novelty 
Co.,  Case  No.  513,  p.  389.) 
Expenditures  in  Anticipation  of  Contract,  Reimbursement  fob. — Thf 
fact  that  a  claimant  is  advised  by  a  Government  agent  that  it  could 
expect  to  be  kept  busy  and  that  he  considered  it  good  business  for  claim- 
ant to  buy  materials  to  avoid  delays  do  not  afford  ground  for  reimbursing 
the  claimant  for  loss  resulting  from  the  purchase  of  materials  in  antici- 
pation of  a  future  contract  which  is  not  awarded  claimant.  West  Branch 
Novelty  Co.,  Case  No.  513,  p.  389.) 


940  TOPICAL  INDEX. 
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Expenditures  in  Anticipation  of  Contract,  Reimbursement  for. — Where^ 
in  a  claim  made  under  the  aot  of  March  2, 1919,  the  evidence  is  sufficiently 
clear  that  no  verbal  contract  was  made  by  the  Government  with  claim- 
ant, the  War  Department  Board  of  Contract  Adjustment  will  award  no 
relief  to  claimant  for  oblij^ations  and  expenses  incurred  in  anticipation 
of  receiving  a  Government  order.  (St.  Louis  Metal  ware  Co.,  Case  No. 
389,  p.  392. ) 

Expenditures  in  Anticipation  of  Contract,  Reimbursement  for. — Where- 
a  claimant  in  anticipation  of  a  Government  contract  purchases  material,, 
he  has  as-sumed  an  ordinary  business  risk,  for  which  he  is  not  entitled  to- 
compensation.     (St.  Louis  Metalware  Co.,  Case  No.  389,  p.  392.) 

Expenditures  Made  in  Anticipation  of  CJoNrRACT,  Reimbursement  fob. — 
Where  a  claimant  incurs  expenses  in  traveling  to  New  York  to  file  a  bid 
on  Government  work  he  is  not  entitled  to  reimbursement  for  sucli  ex- 
expenditures,  whether  a  contract  is  awarded  or  not,  as  such  expenditures 
were  made  prior  to  an  agreement,  and  the  act  of  March  2,  1919,  expressly 
provides  for  the  recovery  of  expenditures  only  in  cases  where  they  have 
been  incurred  upon  the  faith  of  such  agreement,  and  tliere  can  be  no 
reliance  upon  an  agreement  until  the  same  has  been  entered  into.  Long- 
Hargrove  Manufacturing  Co.,  Case  No.  366,  p.  578.) 

Experimental  Contracts,  Acquiescence  in  by  Go>TniNMENT. — ^Where  the 
Government  enters  into  a  contract  which  contemplates  experimentation, 
by  reason  of  which  fact  it  is  impossible  to  fix  a  price  for  the  articles- 
contracted  for,  and  it  is  agreed  the  contractor  shall  be  paid  the  cost 
incurred  in  the  performance  of  the  contract  plus  10  per  cent  profit,  and 
the  Government  keeps  in  close  touch  with  the  contractor  during  the  per- 
formance  thereof  in  view  of  the  prospective  value  of  the  article  to  the 
Army  in  the  event  of  the  experiments  resulting  in  the  successful  develop- 
ment of  same,  the  failure  of  the  Grovernment  to  protest  against  the 
conduct  of  the  experiments  on  the  basis  of  the  contract  amounts  to  an 
acquiescence  in  the  conduct  of  the  claimant  under  (General  Order  No.  108, 
War  Department,  series  1918,  and  the  claimant  is  entitled  to  payment  of 
such  costs  plus  10  per  cent.  (Stanley  Insulating  Co.  (Inc.),  Case  No. 
180,  p.  322.) 

EXPENDITURES  Must  Be  Made  During  Life  of  Contract. 

See  Act  of  March  2  (A.  J.  Bates  Co.,  Case  No.  316,  p.  371). 

See  Act  of  March  2  (Indiana  Flooring  Co.,  Castf  No.  547,  p.  691). 

See  Act  of  March  2  (St.  Louis  Metalware  Co.,  Case  No.  398,  p.  628). 

See  Act  of  March  2   (Long-Hargrove  Manufacturing  Co.,  Case  No.  366^ 

p.  578). 
See  Anticipation  (Indiana  Flooring  Co.,  Case  No.  547,  p.  691). 
See  Anticipation  (Coleman  College,  Case  No.  447,  p.  686). 
See  Anticipation   (Louisville  Planing  Mill  Co.,  Cases  Nos.  439  and  445^ 

p.  710). 
See  Anticipation  (W'atson  Luminous  Gun  Sight  Co.,  Case  No.  506,  p.  705). 
See  Anticipation  of  Contract  (Weber  Knapp  Co.,  Case  No.  317,  p.  768). 
See  Anticipation  of  Contract  (Lang  Body  Co.,  Case  No.  578,  p.  865). 

In  Anticipation  of  Contract. 

See  Anticipation  of  Contract  (J.  H.  Decker,  S6n  &  Co.,  Case  No.  192,. 
p.  823). 
See  Contract  (C.  F.  Blanke  Tea  &  Coffee  Co.,  Case  No.  31,  p.  536). 
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EXPERIMENTAL  CONTRACTS. 

Cross  reference:  Contracts. 

Experimental  Contracts. — Where  the  Government  enters  into  an  experi- 
mental contract  by  reason  of  which  fact  It  is  Impossible  to  fix  a  price 
for  the  articles  contracted  for,  and  it  is  agreed  that  the  contractor  shall 
be  paid  the  cost  incurred  in  the  performance  of  the  contract  plus  10 
per  cent  profit,  and  the  Government  keeps  in  close  touch  with  the  con- 
tractor during  the  performance  thereof,  the  failure  of  the  Government 
to  cancel  or  modify  the  contract  must  be  construed  as  a  tacit  acquies- 
cence in  the  Incurring  of  unexpectedly  high  cost  and  the  claimant  will  be 
paid  in  accordance  with  the  terms  of  the  contract.  (Stanley  Insu- 
lating Co.  (Inc.),  Case  No.  180,  p.  322.) 

f>ee  Acquiescence  (Stanley  Insulating  Co.,  Case  No.  180,  p.  322). 
EXPERIMENTS. 

Se-:  Contracts  (National  Carbon  Co.,  Case  No.  469,  p.  844). 

EXPRESS  CONTRACT. 

See  Act  of  March  2  (Lincoln  Twist  Drill  Co.,  Case  No.  1214,  p.  836). 

EXTRA  COMPENSATION. 

Cross  references:  Bonus;  Increased  Costs;  Raw  Materials,  Increased 
Cost. 

Extra  Compensation,  Increase  of.  Component  Materials. — Where  a  con- 
tract for  the  manufacture  of  aromatic  spirits  of  ammonia,  an  important 
component  of  which  is  alcohol,  contains  a  clause  providing  that  in  case  of 
an  increase  in  the  cost  of  alcohol  due  to  Congress  increasing  the  existing 
internal-revenue  taxes  on  distilled  spirits  "  then  the  prices  of  the  goods 
sold  herein  are  subject  to  such  price  increases  as  will  equal  the  amount 
of  the  increases  thereof  of  the  internal-revenue  taxes."  And  Congress 
having  increased  the  internal  revenue  upon  alcohol,  and  the  contractor 
having  paid  the  increased  tax  on  alcohol  procured  for  the  performance  of 
the  contract,  the  manufacturer  is  entitled  to  have  the  price  paid  to  it  for 
said  ammonia  so  increased  as  to  absorb  the  Increased  tax  so  paid  upon  the 
alcohol  required  in  the  manufacture  of  the  ammonia.  The  fact  that  the 
distiller  may  be  entitled  to  have  the  tax  refunded  by  the  tax-collecting 
department  of  the  Government,  in  the  event  that  he  so  elects,  will  not 
prevent  his  relying  upon  the  terms  of  his  contract  and  collect  the  In- 
creased cost  thereon.    (Glens  Falls  Pharmaceutical  Co.,  Case  No.  6,  p.  18.) 

Extra  Compensation. — Under  a  contract  with  the  Government  for  the 
manufacture  of  raincoats,  which  provides  In  part  that  in  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  the  con- 
tract and  likely  to  cause  delay  in  making  deliveries  as  agreed,  and  which 
provides  that  upon  notice  to  the  Secretary  of  War  in  the  prescribed 
manner  that  he  may  settle  such  dispute,  which  settlement  the  contractor 
is  required  to  accede  to  and  comply  with,  and  in  which  event  he  is  to 
receive  extra  compensation,  provided  he  Is  required  by  such  settlement 
to  pay  labor  costs  higher  than  those  prevailing  in  the  performance  of 
the  contract  immediately  prior  to  the  settlement,  a  contractor  who 
settles  such  a  dispute  without  giving  the  prescribed  notice  to  the  Secre- 
tary of  War,  and  without  his  approval.  Is  not  entitled  to  be  reimbursed 
for  an  increase  in  labor  costs,  although  such  settlement  Is  made  to  en- 
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able  the  contractor  to  make  delivery  of  his  ffuods  In  accordance  with 
the  terms  of  the  contract.     (Harr>'  C.  (Toodman,  Caw  No.  2,  p.  3.) 
Sec  Act  of  March  2.     (Ramseur,  McAfee  &  Co.,  Case  No.  8,  p.  5ft8.> 
Sec  Act  of  Mawch  2.     ((Jreenbaum  Well  &  Michaels.  Case  No.  402,  p.  840.) 
Sec  Boms.     (Torrey-Ei>stein  Co.,  Cases  Nos,  60-64,  p.  543.) 

F. 

FAILURE  TO  AOREE  UPON  TERMS. 

Cro.ss  references:  Contracts;  Impued  Contracts. 

Fatlire  to  A(iREE  I'poN  TERMS  OF  (.'oNTRACT. — Where  it  is  clear  that  no 
detinite  order  was  given  to  the  company,  nor  was  it  authorized  to  procure 
materials  in  contemplation  of  such  order,  a  company  which  purchases 
materials  to  manufacture  goods  in  anticipation  of  a  Government  order 
is  not  entitled  to  c*ompensation  for  loss  incurred  in  so  doing  although  it 
appears  that  officers  of  the  (irovernment  strongly  intimated  to  the  com- 
pany that  such  an  order  woul  '/*>  placeil  with  it,  and  no  valid  reason 
ap!)ear8  to  ac<*ount  for  the  ordei  vlng  been  withheld.  (Staudley  Skid 
Chain  C(>.,  (^use  No.  16,  p.  70.) 

FAILI'RE  TO  COMPLY  WITH  GOVERNMENT  REGULATIONS. 

Cross   references:   Anticipation   of  Contracts;   Expenditures   in   An- 
ticipation OF  Contract. 

Failure  to  ('omply  with  Government  Reguijvtions,  Ix)ss  CArsi-aj  by.^ 
Claimant  purchased  wool  in  excess  of  requirements  necessary  to  com- 
plete Government  contracts,  contrary  to  Government  regulations,  at 
prices  higher  than  those  fixed  by  the  Government,  and  upon  being  directed 
to  ship  such  surplus  t^  the  wool-distributing  center  did  not  do  so.  but 
instead,  requested  that  it  be  allowed  to  keep  the  w^ool  on  hand,  and  be 
given  contracts  in  the  performance  of  which  it  could  use  the  wool.  When 
offered  a  contract  for  blankets  at  $7.25  each  (the  price  being  paid  other 
manufacturers  who  were  using  wool  allocated  to  them  at  Government 
fixed  prices),  it  decline<l  on  the  ground  that  it  would  lose  money  at  le5?s 
than  $7.3.1  per  blanket,  because  of  the  high  prices  paid  for  the  wool. 
The  wool  was  left  on  its  hands  when  the  armistice  was  signed.  A 
temi)orary  susi^ension  for  the  claimant's  benefit  of  the  direction  to  ship 
the  oversui>ply  of  wool  to  a  Government  distributing  center  did  not 
contemplate  the  assumption  by  the  Government  of  any  obligation,  and 
the  risk  of  lo.ss  in  falling  to  so  ship  the  wool  must  be  borne  by  the  claim- 
ant.    (John  Rich  &  Bros.,  Case  No.  415,  p.  365.) 

FAILURE  TO  COMPLY  WITH  TERMS. 

Cross  reference:  Contracts. 

Failure  to  Comply  with  Terms  of  Contra'ct. — Under  a  contract  with  the 
Government  for  the  manufacture  of  raincoats,  which  provides  In  |>art 
that  in  the  event  that  labor  disputes  shall  arise  directly  affecting  the 
perf()rman(»e  of  the  contract  and  likely  to  cause  delay  in  making  de- 
liveries as  agreed,  and  which  provides  that  upon  notice  to  the  Secretary 
of  War  in  the  proscribed  manner  that  he  may  settle  such  dispute,  which 
settlement  the  contractor  is  required  to  accede  to  and  comply  with,  and 
in   which  event   he   Is   to  receive  extra  conqiensation,   provldetl   he  Is 
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reqnired  by  such  settlenient  to  pay  labor  amis  h\fther  than  those  pre- 
vailing in  the  performance  of  the  contract  immediately  prior  to  the  set- 
tlement, a  contractor  who  settles  such  a  dispute  without  giving  the  pre- 
scribed notice  to  the  Secretary  of  War»  and  without  his  approval,  is  not 
entitle<l  to  be  reimbursed  for  an  increase  in  labor  costs,  a  1  though  such 
settlement  is  made  to  enable  the  contractor  to  make  delivery  of  his  goods 
in  accordance  with  the  terms  of  the  contract.  (Harry  C.  Goodman,  Case 
No.  2,  p.  3.) 

FAILT'UE  TO  PERFOim. 

Cross  reference:  Contracts. 

Faili'Ke  to  Perform. — Where  a  contractor  agrees  to  furnish  the  Govern- 
ment timothy  hny  or  equal  and  instead  of  so  doing  funiishes  Johnson 
grass,  which  Is  of  inferior  quality,  some  of  which  was  rejectcnl  as  not 
complying  with  the  si )eci flea t ions,  but  which.  bec*ause  of  the  need  of 
hay,  was  later  u.setl  without  an  agreement  being  reached  with  the  con- 
•  tractor,  he  is  entitled  to  be  reimbursed  for  the  same  at  the  current  price 

of  .Tohnson  grass,  and  If  it  is  Impossible  to  ascertain  the  current  price  of 
this  grass  the  price  should  be  ascertained  by  taking  the  current  price  of 
timothy  hay  and  deducting  from  it  the  ruling  differential  between  timothy 
hay  and  Johns(m  grass.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  88.) 

Faili'he  to  Perform. — Where  a  contractor  enters  into  an  agreement  with 
the  Government  to  furnish  during  the  period  commencing  September  1, 
1917,  and  ending  November  30,  1917,  8,000,0(X)  iwunds  of  hay,  "  deliveries 
to  be  made  in  such  quantities,"  etc.,  **  as  may  be  required  by  the  receiv- 
ing officer  or  agent  of  the  Quartermaster  (!k>iT[>s,"  the  contractor  is  under 
obligations  to  fill  orders  dated  November  10,  1917,  for  4,600,000  pounds 
of  hay,  and  received  by  him  on  November  15,  and  the  failure  to  fill  these 
calls  constitutes  a  breach  of  contract  entitling  the  Government  to  re- 
cover for  the  loss  resulting  therefrom.  (Dewey  Bros.  Co.,  Case  No.  14, 
p.  38.) 

FEDERAL  TRADE  CO:^IMISSION. 

See  Construction.     (Canton  Sheet  Steel  Co.,  Case  No.  17,    pp.  72  and  83.) 

FIXED  PRICE  IN  CONTRACrT. 

Cross  reference:  Price  Sttpul.\tion8. 

Fixed  Price,  Effect  on,  by  Action  of  War  Indi'strifs  Board. — A  claimant 
having  a  ctmtract  for  the  sale  of  certain  commodities,  to  the  Government 
at  a  fixed  price,  containing  no  provision  for  revision  of  such  price,  is 
not  entitled  to  claim  the  Increased  price  therefor  later  established  by 
the  Price  Fixing  Committee  of  the  War  Industries  Board,  even  though 
such  increased  price  was  retroactive  to  a  time  antedating  the  contract. 
(Various  decisions  cited.)  (Braddock  ^lanufacturing  Co.,  Case  No.  417, 
p.  254. ) 

Fixed  Price  Contract,  Effect  of  Price  Fixed  by  the  War  Industbieb 
Board  of  the  Council  of  National  Defense  or  by  the  President. — 
When  a  contract  provides  for  the  manufacture  of  material  for  the  Army 
at  a  fixed  price  and  contains  no  provision  for  any  price  modification  the 
action  by  the  Price-Fixing  Committee  of  the  War  Industries  Board  an- 
nounced subseciuent  to  the  completion  of  delivery  of  the  material  under 
the  contract,  fixing  the  price  of  the  material  for  the  year  during  which 
the  contract  was  made  and  performance  completed,  can  not  increase  or 
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decrease  the  amount  to  which  the  contractor  is  entitled,  above  or  below 
the  price  fixed  in  thie  contract.  (Braddock  Manufacturing  Co.,  Case  No. 
424,  p.  232.) 
Fixed  Price  Procukement  Ordebs^  Contracts  Entitleo  to  Payment  Undeb» 
FOR  Materials  Accepted  by  Government  According  to  AoRSfs  Price. — 
Where,  under  a  procurement  order,  and  a  written  stipulation  that  mate- 
rial delivered  to  the  Government  not  meeting  Govemm^it  specifications 
should  not  be  accepted  at  less  than  the  stipulated  price,  but  should  be 
returned  to  the  contractor  to  be  replaced  by  other  material  which  should 
meet  such  specifications,  if  the  Government  accepts  such  materials  the 
contractor  is  entitled  to  payment  according  to  the  agreed  price.  (Marion 
Cash  Feed  Co.,  Cases  Xos.  580-582,  and  The  Union  Products  Co.,  Case 
No.  1481,  p.  403.) 

FOREIGN  MANUFACTURER,  CONTRACTS  WIT&. 

Cross  reference :  Foreign  Governments,  Nationals  of. 

Foreign  Manufacturer,  Contracts  with. — Where  claimant  is  infornied 
that  by  reason  of  its  being  a  resident  of  a  foreign  country,  any  contract 
with  it  must  first  be  approved  by  the  Secretary  of  War  in  order  to  be 
binding  on  the  Government,  and  where  claimant  was  also  informed  of 
the  lack  of  contractual  authority  of  the  Government  agent  with  whom  the 
claimant  was  dealing,  and  no  such  contract  was  approved  by  the  Secre- 
tary of  War,  upon  the  facts  shown,  there  was  no  agreement  between  the 
claimant  and  the  Government  coming  within  the  purview  of  the  Dent 
Act,  approved  March  2,  1919.  (John  McMurchy  &  Son,  Case  No.  198, 
p.  186.) 

FOREIGN  MANUFACTURERS,  CONTRACTS.  .     ' 

See  Act  or  March  2  (Hudson  Bay  Knitting  Co.  (Ltd.),  Case  No.  484, 
p.  632). 

FOREIGN  MANUFACTURERS,  RIGHTS  UNDER. 

See  Act  of  31  arch  2  (Hudson  Bay  Knitting  Co.  (Ltd.),  Case  No.  484, 
p.  632). 

Foreign  Governments,  Nationals  of,  who  are. — ^A  domestic  corporation, 
formed  by  nationals  of  a  foreign  Government  at  the  request  of  this  Qov- 
eminent  in  order  to  facilitate  the  transaction  of  business,  and  the  sole 
stockholders  of  which  are  such  nationals  of  a  foreign  Government,  may 
itself  be  regarded  as  the  qational  of  a  foreign  Government  within  the 
meaning  of  the  act  approved  March  2,  1919.  (Pomilio  Hros.  Corpora tioo, 
Ca.se  No.  81,  p.  602.) 

FORMAL  CONTRACTS. 

Cross  references :  Contracts  ;  In  plied  (Contracts. 

Formal  Contracts,  Necessity  for. — ^The  fact  that  the  formal  contract  was 
not  executed  by  the  parties  Is  Immaterial,  the  contract  made  by  the  order 
and  accepted  being  sufficient  (American  Smelting  &  Refining  Co.,  Case 
No.  18,  p.  146.) 

No  authority  given  Secretary  of  War  to  settle.  (See  Acquiescence,  Doeb- 
ler  Die  Casting  Co.,  Cases  Nos.  51  and  372,  p.  48.) 
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Formal  Contracts. — ^Where  a  claimant  has  formally  executed  contracts 
with  the  Government  which  are  terminated  and  settlements  made  under 
Supply  Circular  No.  Ill,  and  the  contractor  releases  the  Government 
with  a  reservation  that  "  it  is  understood  that  there  is  a  building  claim 
liendinj::  before  the  Bonrd  of  Contract  Adjustment/'  in  a  claim  filed  under 
the  act  of  Marcli  2,  1919,  for  amortization  of  buildings  and  equipment, 
the  War  Department  Board  of  Contract  Adjustment  has  no  authority 
to  find  that  there  is  an  implied  agreement  on  the  part  of  the  Grovernment 
to  reimburse  claimant  for  claims  it  might  have  made  under  the  validly 
executed  contracts  and  which  it  did  not  make.  (Doehler  Die  Casting  Co., 
Cases  Nos.  51  and  372,  p.  48.) 

FORMALITIES  OF  CONTRACTS. 

See  Approval  of  Contracts.  (Marlon  Cash  Feed  Co.,  Cases  Nos.  580-682, 
&  Union  Products  Co.,  Case  No.  1481,  p.  403.)    • 

FRAUDS.     {See  Statute  of.) 

FRENCH  GOVERNMENT. 

Price  of  copper  furnished  fixed  by  contract.  (American  Smelting  &  Re- 
fining Co.,  Case  No.  18,  p.  159.) 

FULL  PERFORMANCE. 

Cross  reference :  Contracts. 
Fi^LL  Performance. — ^Where  a  definite  agreement  has  been  performed,  the 
claimant  is  entitled  to  be  paid  therefor  in  accordance  w^ith  the  terms 
agreed  upon.    (A.  Nache  &  Son  (Andrew  Heldrich),  Case  No.  427,  p.  191.) 

G. 

GENERAL  ORDER  103,  SERIES  1918,  WAR  DEPARTMENT. 

Cross  references:  Board  of  Contract  Adjustment;  Secretary  of  War; 
War  Department  Board  of  Contract  Ao.tustment. 

General  Order  No.  103,  Series  1918,  W^ar  Department. — General  Order 
No.  103  constituting  the  War  Dei)artraent  Board  of  Contract  Adjustment 
and  defining  Its  duties  not  being  a  statutory  provision  must  be  construed 
with  the  limitations  applicable  to  the  powers  of  the  Secretary  of  War  to 
adjust  and   settle  disputes  and   claims  against   the  War   Department. 
Therefore  the  War  Department  Board  of  Contract  Adjustment  has  no 
authority  to  adjust  and  settle  a  claim  for  unliquidated  damages  arising 
out  of  a  breach  of  a  written  contract  execute<I  according  to  law.    (Dewey 
Bros.  Co.,  Case  No.  14,  p.  38.) 
General  Order  No.  103. — The  War  Department  Board  of  Contract  Adjust- 
ment has  jurisdiction  under  General  Order  No.  103  over  claims,  doubts, 
and  disputes  which  may  arise  under  any  contract  made  by  the  War 
JOepartment.    (L.  H.  Gilmer  Co.,  Case  No.  430,  p.  189.) 
\  ^jENERAL  Order  No.  103,  War  Department,  1918. — Where  a  contractor  has 
^      expended  moneys  in  excess  of  the  price  fixed  in  a  formal  contract  for 
the  construction  of  a  bridge,  the  Secretary  of  War  has  no  authority  to 
increase  the  compensation   therein  allowed  even  though  the  increased 
costs  were  directly  attributable  to  Government  competition  in  the  local 
labor  market.    Where  the  equities  In  such  a  case  argue  so  strongly  for 
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the  claimant,  it  is  proper  to  invite  the  attention  of  Congress  to  the 
matter  with  a  sufrgestion  that  an  appropriation  be  made  under  which 
the  actual  cost  of  the  proje<*t  may  be  paid  to  the  contractor.  (I^aven- 
worth  Bridge  Co.,  Case  No.  278,  p.  348.) 
CvENKRAL  Ordkr  No.  103,  War  DEPARTMENT,  1918. — In  a  claim  under  a  for- 
mally execute<l  contract  for  the  construction  of  a  bridge  at  a  fixed  price, 
where  owing  to  the  operations  of  the  Government  In  the  neighborhood 
attracting  from  claimant  large  numbers  of  billed  laborers  at  high  rates 
of  wages  and  in  using  a  large  amount  of  construction  materials  the  result 
of  which  was  to  increase  the  cost  of  the  project  to  the  contractor,  far 
beyond  the  c<mtract  price,  the  Secretary  of  War  or  the  War  Department 
.  Board  of  Contract  Adjustment  has  no  authority  to  accord  claimant  the 
relief  sought  to  relieve  It  from  such  extraordinary  losses,  hut  in  view 
of  the  equties  of  the  claim,  the  latter  will  recommend  that  the  atten- 
tion of  Congress  be  invitetl  to  the  matter  with  the  suggesthm  that  an 
appropriation  of  the  amount  claimed  be  made  for  the  relief  of  the 
claimant.     (Leavenworth  Bridge  Co.,  Case  No.  278,  p.  348.) 

GENERAL  RELEASE. 

Cross  reference :  Cancellation. 

General  Release. — Where  a  c<jmpulsory  order  made  in  the  manner  pre- 
scribed by  law  has  been  canceled,  and  an  award  made  by  the  War  Depart- 
ment B<»ard  of  Apprnlsers,  and  the  claimant  has  given  the  Govermneni 
a  general  release  of  all  claims  under  such  contract,  all  doubts  and  dis- 
putes thereunder  have  been  eliminated.  (L.  H.  Gilmer  Co.,  Case  No.  430, 
p.  189.) 

H. 

HIGHER  PRICE  IN  SUBSEQUENT  CONTRACTS. 

Cross  reference :  Increased  Cost. 

Htoher  Price  in  Subsequent  Contracts  as  Affecting  Prior  Contr^vcts. — 
Where  the  Government  utiliaed  the  plant  and  organization  of  a  manu- 
facturer to  conduct  experiments  In  the  manufacture  of  soldiers'  cloth- 
ing, and  a  properly  executed  contract  was  entered  into  providing  that 
"  It  is  understootl  and  agreed  that  the  above  price  of  $1.^9  per  coat  is 
tentative,  and  Is  subject  to  further  adjustment  upon  completion  of  the 
entire  contract,"  and  where  both  parties  realized  that  upon  the  basis  of 
the  price  fixed  the  undertaking  might  result  in  a  loss  to  the  manufacturer, 
and  where  a  higher  price  for  the  same  work  was  fixed  in  subsequent 
contracts  with  the  same  manufacturer,  the  contractor  is  entitled  to  be 
paid  the  actual  cost  of  performance.  (Alfred  Decker  &  Cohn,  Case  No. 
11,  p.  223.) 

HOUSING  ACT. 

Housing  Act  of  March  16,  1918.— The  act  of  March  16,  1918,  authorizing 
the  President  to  provide  housing  for  war  needs,  which  included  trans- 
portation facilities  to  same,  did  not  deprive  the  Ordnance  Department  of 
the  right  to  contract  for  transportation  facilities  to  a  plant  operating  in 
its  behalf.     (Symington  Chicago  Corporation,  Case  No.  350,  p.  778.) 
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I. 

IMMEDIATE  DELIVERY. 

Cross  references:  Contracts;  Wobds  \yi>  Phrases. 

"  Immediate  Delivery,"  Meaning  of. — Under  a  contract  providing  for 
"  immediate  delivery  "  delivery  may  be  made  on  the  date  of  acceptance 
of  tbe  contract.     (The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 

IMPLIED  AGREEMENTS. 

See  Act  of  March  2  (St.  Louis  Metalware  Co.,  Case  No.  398,  p.  628). 

See  Act  of  March  2  (Pacific  Commissary  Co.,  Case  No.  68,  p.  838). 

See  Act  of  March  2  (Sanborn  Co.,  Case  No.  365,  p.  861). 

See  Act  of  March  2  (Ramseiir,  McAfee  &  Co.,  Case  No.  8,  p.  598). 

See  Amendment  of  Contract  (Kuenz  Radiator  Co.,  Case  No.  518,  p.  842). 

See  Bailment  (Lansing  Co.,  Case  No.  1260,  p.  810). 

See  Claim  of  Columbia  University  (Case  No.  583,  p.  639). 

See  Contract  (Allen  B.  Wrlsley  Co.,  Case  No.  404,  p.  723). 

See  Contracts  (Woodward  Iron  Co.,  Cases  Nos.  257,  750). 

See  Contract  (Chamber  of  Commerce,  Montgomery,  Ala.,  Case  No.  1661, 
p.  558). 

See  Contract  (Chamber  of  Commerce,  Montgomery,  Ala.,  Case  No.  1661, 
p.  558). 

See  Contracts  (Greenville  College,  Case  No.  448,  p.  682). 

See  Contracts  (I^ng-Hargrove  Mfg.  Co.,  Case  No.  366,  p.  578). 

Implim)  Agreement,  Necessary  Elements  of. — To  entitle  a  claimant  to 
compensation.  It  must  be  shown  that  expenditures  were  made  or  obliga- 
tions Incurred  upon  the  faith  of  an  order  given  claimant.  (A.  J.  Bates 
Co.,  Case  No.  412,  p.  573.) 

IMPLIED  CONTRACTS. 

Cross  references :  Anticipation  of  Contract  ;  Contracts  ;  Expenditures 
IN  Anticipation  of  Contract. 

Implied  Contracts,  Payment  of  Expense  Incurrbd  on  Faith  of. — ^Where 
the  claimant  incurred  expenses  In  procuring  additional  eQuifiment  at  the 
request  of  a  duly  authorized  agent  of  the  Secretary  of  War,  upon  the 
assurance  that  as  soon  as  It  was  properly  equipped  it  would  receive  a 
large  order  for  bread  cans,  but  no  such  order  was  ever  received  by  It, 
the  claimant  Is  entitled  to  be  reimbursed  for  the  moneys  expended  and 
obligations  incurred.     (New  Orleans  Can  Co.,  Case  No.  29,  p.  176.) 

Implied  Contracts. — ^The  promise  of  an  agent  that  he  would  recommend 
an  award  to  the  claimant  does  not  constitute  a  contract,  nor  can  it  af- 
ford the  basis  for  allowing  the  claimant  reimbursement  for  expenditures 
made  in  anticipation  of  the  contract.  (St.  Ix)uis  Metalware  Co.,  Case 
No.  389,  p.  392.) 

Implied  CJontracts. — Where  a  claimant  has  formally  executed  contracts 
with  the  Government  which  are  terminated  and  settlements  made  under 
Supply  Circular  No.  Ill,  and  the  contractor  releases  the  Government 
with  a  reservation  that  "  it  Is  understood  that  there  is  a  building  claim 
pending  before  the  Board  of  Contract  Adjustment,"  in  a  claim  filed  under 
the  act  of  March  2,  1919,  for  amortization  of  buildings  and  equipment, 
the  War  Department  Board  of  Contract. Adjustment,  has  no  authority 
to  find  that  there  is  an  Implied  agreement  on  the  part  of  the  Government 
to  reimburse  contractor  for  claims  it  might  have  made  under  the  validly 
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executed  contracts  and  did  not  make.     (Doehler  Die  Casting  Co.,  Cases 
Nos.  51  and  372,  p.  48.) 

Implikd  Contracts. — The  evidence  does  not  disclose  an  implied  agree- 
ment to  accept  material  manufactured  in  excess  of  the  quantity  stipu- 
lated under  a  regularly  executed  contract  with  the  Government.  (Na- 
tional Enameling  &  Stamping  Co.,  Case  No.  310,  p.  243.) 

Implied  Contbacts. — Where  claimant  had  engaged  in  considerable  experi- 
mentation for  the  purpose  of  developing  a  certain  article,  during  which 
it  consulted  with  various  Government  representatives,  who  encouraged 
such  experimentation  and  suggested  to  claimant  the  submission  of 
samples  of  such  articles  to  the  War  Department  for  consideration,  and 
when  the  claimant  had  manufactured  tools  and  fixtures,  and  equipped  its 
plant  to  manufacture  such  articles,  expecting  to  receive  a  large  order 
from  the  same;  but  where  all  of  the  Government  witnesses  who  had 
any  dealings  with  the  representatives  of  claimant  testify  that  no  order 
was  ever  given  claimant  for  the  manufacture  and  delivery  to  the  Gov- 
ernment of  any  such  articles,  no  contract  binding  upon  the  Govern- 
ment can  be  implied  under  which  a  claim  for  damages  may  be  sus- 
tained.   ( Spoor-Berggren  Binocular  Laboratory,  Case  No.  158,  p.  338.) 

Implied  Contract. — Where  a  unit  of  the  Students'  Army  Training  Corps 
was  established  at  a  university  with  the  assent  of  tlxat  institution,  at 
the  request  of  the  Government  agents,  but  the  price  was  to  be  agreed 
upon  later,  there  was  an  implied  agreement  between  the  university  and 
the  Government  by  which  the  Government  is  bound  to  pay  reasonable 
costs  incurred  in  connection  with  the  housing  and  instruction  of  the 
students  in  that  unit  at  the  institution  during  their  stay  at  the  same. 
(Columbia  University,  Case  No.  533,  p.  639.) 

Implied  Contracts,  Agreement  of  Parties  ;  Act  of  March  2,  1919. — ^Under 
the  act  of  March  2,  1919,  sufficient  facts  and  circumstances  must  be 
shown  to  constitute  an  agreement,  express  or  implied,  upon  which  a 
claim  against  the  Crovernment  may  be  based.  (Industrial  Engineering 
Co.,  CAse  No.  297,  p.  3S2.) 

Implied  Contracts,  Authohitt  of  Secretary  of  War  to  Settle. — ^The  only 
authority  conferred  upon  the  Secretary  of  W^ar  to  adjust  Implied  con- 
tracts arises  out  of  the  provisions  of  the  act  approved  March  2  entitled 
"  An  act  to  provide  relief  in  cases  of  contract  connected  with  the  prosecu- 
tion of  the  war,  and  for  other  purposes."  (Bibb  Manufacturing  Co., 
Cases  Nos.  40  and  41,  p.  90.) 

Implied  Contracts,  Claims  Under  Act  Approved  March  2,  1919,  Neces- 
sary Elements  of. — In  order  to  constitute  a  valid  claim  under  the  act 
approved  March  2,  relating  to  the  settlement  of  contracts  connected  with 
the  prosecution  of  the  war  there  must  be  an  agreement,  express  or 
implied,  and  there  are  three  essential  elements  to  such  an  agreement: 
(1)  It  must  have  been  entered  into  for  a  purpose  connected  with  the 
prosecution  of  the  >yar;  (2)  such  agreement  must  have  been  performed 
in  whole  or  in  part,  or  expenditures  must  have  been  made  or  obligations 
incurred  upon  the  faith  of  the  same  prior  to  November  12,  1918;  (3) 
such  an  agreement  must  not  have  been  executed  in  a  manner  prescribed 
by  law.    (Bibb  Manufacturing  Co.,  Cases  Nos.  40  and  41,  p.  90.) 

Implied  Contracts,  Claims  Under  Supply  Circular  No.  111. — ^There  is  no 
obligation  on  the  part  of  the  Government  to  reimburse  claimant  for  loss 
on  materials  alleged  to  have  been  kept  on  hand  for  furnishing  various 
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branches  of  the  Army  and  Navy  and  Government  contractors,  unless  they 
were  purchased  for  the  execution  of  contracts  existing  at  the  time  of  the 
armistice  and  terminated  by  the  Government,  In  which  circumstances  it 
may  make  a  claim  pursuant  to  Supply  Circular  No.  Ill,  1918.  (Peerless 
Insulated  Wire  &  Cable  Co.,  Case  No.  4T9,  p.  380.) 

Implied  Coittract — Cost  op  Facilities  Exceeding  Compensation  Pbovided 
FOR. — ^Where  petitioner  entered  into  contracts  with  the  Government  based 
on  costs  carefully  estimated  to  cover  expenses  of  production,  including 
the  amortization  of  the  cost  of  the  additional  facilities  necessary  for  the 
Government  work  involved,  and  petitioner  entered  into  such  contracts 
with  full  knowledge  of  such  fact,  petitioner  has  no  claim  under  the  act 
of  March  2,  1919,  for  the  excess  cost  of  such  facilities,  even  though  said 
facilities  were  provided  at  the  urgent  request  of  Government  officials, 
It  appearing  that  petitioner  should  have  obtained  prices  commensurate 
with  its  risks  or  a  guarantee  against  losses  when  the  contracts  were 
made.     (Lewis  Manufacturing  Co.,  Case  No.  604,  p.  781.) 

Implied  Contracts,  Facts  Insufficient  to  Create. — ^Where  a  manufacturer 
enters  Into  a  contract  for  the  erection  of  additional  facilities  in  anticipa- 
tion of  receiving  a  Government  contract  which  he  later  receives,  no  im- 
plied obligation  is  imposed  on  the  Grovernment  to  compensate  the  manu- 
facturer for  the  excessive  cost  of  such  additional  facilities.  (Bibb  Manu- 
facturing Co.,  Cases  Nos.  40  and  41,  p.  90.) 

Impt.ied  Contracts — ^Necessary  Elements  of. — In  order  to  bind  the 
Government  under  an  Implied  contract  the  facts  and  circumstances 
laying  an.  obligation  on  the  Government  must  be  clear,  definite,  and 
precise.     (C.  F.  Blanke  Tea  &  Coffee  Co.,  Case  No.  31,  p.  536.) 

Impijed  Contracts,  Not  to  be  Implied  From  Previous  Transactions. — 
Because  the  Government  had  purchased  rejected  material  at  a  higher 
rate  than  nonrejected  materials,  no  agreement  can  be  spelled  out  In 
favor  of  similar  action  by  the  Government.  (Beattie  Manufacturing 
Co.,  Case  No.  265,  p.  269.) 

Implied  Contract,  Reimbursement  for  Expenditures  Made  on  Assurance 
OF  A  Contract. — Where  a  claimant  contracts  for  materials  on  the  assur- 
ances of  a  Goverment  agent  that  he  will  receive  a  contract  for  the 
maufacture  of  a  special  number  of  garments  and  Is  directed  to  pro- 
cure component  materials  for  the  performance  thereof  and  later  receives 
a  contract  for  less  than  the  quantity  specified ;  upon  receiving  a  contract 
for  a  lesser  quantity  with  the  direct  Instruction  to  hold  his  excess  of 
component  materials  so  procured  for  the  performance  of  an  additional 
contract  which  will  later  be  awarded,  then,  upon  cancellation  of  the 
existing  contract  and  notice  that  no  more  such  garments  will  be  re- 
quired, he  is  entitled  to  reimbursement  for  the  loss  incurred  originally 
on  account  of  materials  on  hand  in  excess  of  those  needed  to  complete 
the  contract  awarded,  but  not  in  excess  of  the  quantity  required  for  the 
manufacture  of  the  number  of  garments  originally  specified.  (The  Way 
Bros.  Manufacturing  Co.,  Cose  No.  79,  p.  382.) 

Implied  Contract  Resulting  From  Use  op  Invention  for  Which  Patent 
IS  Pending. — The  object  of  public  acts  Nos.  80  and  91  (sec.  10,  par.  1), 
approved  October  6,  1917,  is  to  provide  a  method  for  the  reimbursement 
of  an  applicant  for  a  patent  where  the  Government  has  used  his  inven- 
tion for  its  purposes,  and  the  basis  upon  which  the  right  rests  is  that 
the  Government  Is  obligated  to  pay  for  the  use  of  the  property  of  a 


950  TOPiaVLi  INDEX. 

IMPLIED  CONTRACTS— Continued. 

citizen,  where  no  contractual  relation  is  established.    Under  these  statutes, 
however,  before  an  applicant  may  receive  the  benefit  of  the  same  he 
must  meet  the  following  requirements:    (1)  He  must  obey  the  order  of 
the  President  or  Commissioner  of  Patents;   (2)  he  must  tender  his  in- 
vention to  the  Government  for  its  use;  (3)  he  must  ultimately  have  re- 
received  a  patent,  upon  compliance  with  which  conditions  he  may  sue  for 
compensation   In   the   Court  of  Claims.     (Carl   Godfrey   Allgrunn   for 
Patent  Royalty,  Case  No.  353,  p.  135.) 
Implied  Contracts,  Supplementax  Aobeement. — Where  there  is  an  express 
contract  carrjing  out  the  intention  of  the  parties  the  law  will  not  Imply 
an  agreement.     (Doehler  Die  Casting  Co.,  Cases  Nos.  51  and  372,  p.  48.) 
Implied  Contract,  What  Constitutes. — ^Where  a  manufacturing  company 
erects  additional  buildings  to  meet  the  present  and  proi^ective  demands 
of  Government  work,  no  implied  contract  arises  on  the  part  of  the  Gov- 
ernment to  compensate  such  company  for  the  difference  between  the 
prewar  and  the  actual  cost  of  erecting  the  same.    The  fact  that  the 
manufacturer  was  engaged  in  manufacturing  large  quantities  of  articles 
for  the  Government,  that  the  officers  of  the  company  were  frequently 
consulted  by  the  purchasing  departments  of  the  Government  as  to  what 
production  could  be  relied  upon  in  the  future,  that  the  representatives 
of  the  company  were  informed  by  officers  of  the  Government  that  the 
company  was  the  main  source  of  supply  for  certain  articles  produced 
by  It,  all  of  which  led  the  officers  of  the  company  to  enlarge  the  plant, 
does  not  constitute  any  liability  on  the  Government  to  reimburse  the 
manufacturer  for  any  portion  of  Its  expense  incurred  in  the  erection 
of  such  additional  building.     (The  Doehler  Die  Casting  Co.,  Case  No. 
51,  p.  44.) 
Implied  Contract,  What  Constitutes. — In  order  to  constitute  a  valid 
claim  under  the  act  approved  March  2,  entitled  "  An  act  to  provide  relief 
in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  there  must  be  an  agreement,  express  or  implied,  and 
there  are  three  essential  elements  to  such  an  agreement:   (1)   It  must 
have  been  entered  into  for  a  purpose  connected  with  the  prosecution  of 
the  war;    (2)   such  an  agreement  must  have  been  performed  in  whole 
or  in  part  or  expenditures  must  have  been  made  or  obligations  incurred 
upon  the  faith  of  same  prior  to  November  12,  1918;  (3)  such  an  agree- 
ment must  not  have  been  executed  in  the  manner  prescribed  by  law. 
(The  Doehler  Die  Casting  Co.,  Case  No.  51,  p.  44.) 
Implied  Contract — Act  op  March  2,  1919 — Absence  of  Agreement  to 
Pay. — AVhere  the  Government  requests  a  manufacturer  to  provide  itself 
with  facilities  to  manufacture  couplers  and  draw  hooks  which  are  to  be 
purchased  and  paid  for  by  car  builders  who  are  prime  contractors  with 
the  Government,  and  there  Is  no  intention  on  the  part  of  the  Govern- 
ment to  obligate  Itself  to  pay  for  such  couplers  and  draw  hooks,  or  for 
the  facilities  to  manufacture  same,  and  there  is  no  understanding  on  the 
part  of  the  manufacturer  that  tlie  Government  was  to  pay,  there  Is  no 
agreement  implied  in  fact  which  can  be  adjusted  under  the  act  of  March 
2, 1919.    (Steel  Car  Forge  Co.,  Case  No.  171,  p.  669.) 
See  Act  or  March  2.     (Lincoln  Twist  Drill  Co.,  Case  No.  1214,  p.  836.) 
See  Agent.     (Watson  Luminous  Gun  Sight  Co.,  Case  No.  506,  p.  705.) 
Nrr  (\)NTKA(TS.     (Torrey-KpMtehi  Co..  Cases  Nos.  60,  61,  02,  63.  64,  p.  543.) 
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See  QuAsi-CoNTBAOT.     (Steel  Car  Forge  Co.,  Case  No.  171,  p.  669.) 

INCREASED  COSTS. 

Incbeased  Cost  of  Labos. — Under  a  contract  with  the  Government  for  the 
manufacture  of  raincoats,  which  provides  in  part  that  In  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  the  con- 
tract and  likely  to  cause  delay  in  making  deliveries  as  agreed,  and  which 
provides  that  upon  notice  to  the  Secretary  of  War  in  the  prescribed 
manner  that  he  may  settle  such  dispute,  which  settlement  the  contractor 
is  required  to  accede  to  and  comply  with  and  in  which  event  he  is  to 
receive  extra  compensation,  provided  he  is  required  by  such  settlement 
to  pay  labor  costs  higher  than  those  prevailing  in  the  performance  of  the 
contract  immediately  prior  to  the  settlement,  a  contractor  who  settles 
such  a  dispute  without  giving  the  prescribed  notice  to  the  Secretary  of 
War,  and  without  his  approval,  is  not  entitled  to  be  reimbursed  for  an 
increase  in  labor  costs,  although  such  settlement  is  made  to  enable  the 
contractor  to  make  delivery  of  his  goods  in  accordance  with  the  terms 
of  the  contract     (Harry  Goodman,  Case  No.  2,  p.  3.) 

Increased  Cost  of  Component  Matesials. — ^Where  a  contract  for  the  manu- 
facture of  aromatic  spirits  of  ammonia,  an  important  component  of  which 
is  alcohol,  contains  a  clause  providing  that  In  case  of  increase  in  the  cost 
of  alcohol  due  to  Congress  increasing  the  existing  internal-revenue  taxes 
on  distilled  spirits  '*then  the  prices  of  the  goods  sold  herein  are  subject 
to  such  price  increases  as  \^ill  equal  the  amount  of  the  increases  thereof 
of  the  internal-revenue  taxes."  And  Congress  having  increased  the  inter- 
nal revenue  upon  alcohol,  and  the  contractor  having  paid  the  increased 
tax  on  alcohol  procured  for  the  performance  of  the  contract,  the  manu- 
facturer is  entitled  to  have  the  price  paid  to  it  for  said  ammonia  so  in- 
creased as  to  absorb  the  increased  tax  so  paid  upon  the  alcohol  required 
in  the  manufacture  of  the  ammonia.  The  fact  that  the  distiller  may  be 
entitled  to  have  Che  tax  refunded  by  the  tax  collecting  department  of  the 
Government,  in  the  event  that  he  so  elects,  will  not  prevent  his  relying 
upon  the  terms  of  his  contract  and  collect  the  increased  cost  thereon. 
(Glens  Falls  Pharmaceutical  Co.,  Case  No.  6,  p.  18.) 

Implied  Contkacts,  Effect  of  Pledge  to  War  iNDUS'fKiES  Board. — A  pledge 
to  the  War  Industries  Board  by  claimant  that  it  would  conserve  certain 
raw  materials  and  supplies ;  utilize  same  for  prompt  and  maximum  pro- 
duction for  war  purposes  for  the  United  States  and  its  Allies ;  and  to  sub- 
ordinate all  lines  of  business  to  such  pledge  does  not  constitute  circum- 
stances from  which  a  contract  can  be  implied  under  the  act  of  March  2, 
1919.     (Peerless  Insulated  Wire  &  Cable  Co.,  Case  No.  479,  p.  380.) 

INCREASED  FACILITIES. 

Cross  references :  Anticipation  of  Contracts  ;  Contracts  ;  Expenditures 
IN  Anticipation  of  Contract. 

Increased  Facilities,  Amortization  of. — A  manufacturer  who  incurs  a  loss 
in  the  performance  of  a  contract  by  reason  of  his  failure  to  take  into 
consideration  the  necessity  of  installing  additional  machinery  in  order  to 
enable  hira  to  perform  his  contract  is  not  entitled  to  an  allowance  for 
such  loss  on  the  termination  of  a  subsequent  contract,  the  first  contract 
having  been  completed.    (Dennison  Manufacturing  Co.,  Case  No.  4,  p.  23.) 
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Increased  Facilities,  Reimbursement  for. — Where  a  manufacturer  enters 
into  a  contract  for  the  erection  of  additional  facilities  In  anticipation 
of  receiving  a  Government  contract  which  he  later  receives  no  implied 
obligation  is  imposed  on  the  Government  to  compensate  the  manufacturer 
for  the  excessive  cost  of  such  additional  facilities.  (Bibb  Manufacturing 
Co.,  Cases  Nos.  40  and  41,  p.  90.) 

Increased  Facilities,  Reimbursement  foe. — ^Where  a  manufacturing  com- 
pany erects  additional  buildings  to  meet  the  present  and  prospective  de- 
mands of  Government  work,  no  implied  contract  arises  on  the  part  of 
the  jGovernment  to  compensate  such  company  for  the  difference  between 
the  prewar  and  the  actual  cost  of  erecting  the  same.  The  fact  that  the 
manufacturer  was  engaged  in  manufacturing  large  quantities  of  articles 
for  the  Government,  that  the  officers  of  the  company  were  frequently 
*  consulted  by  the  purchasing  departments  of  the  Government  as  to  what 
production  could  be  relied  upon  In  the  future,  that  the  representatives  of 
the  company  were  informed  by  officers  of  the  Government  that  the  com- 
pany wa.s  the  main  source  of  supply  for  certain  articles  produced  by  It, 
all  of  which  led  the  officers  of  the  company  to  enlarge  the  plant,  does 
not  constitute  any  liability  on  the  Government  to  reimburse  the  manu- 
facturer for  any  portion  of  its  expense  Incurred  in  the  erection  of  such 
additional  building.    (The  Doehler  Die  Casting  Co.,  Case  No.  51.  p.  44.) 

Increased  Facilities,  Expense  in  Pbocubino. — ^Where  the  claimant  in- 
curred expense  in  procuring  additional  equipment  at  the  request  of  a 
duly  authorized  agent  of  the  Secretary  of  War  on  behalf  of  the  Gov- 
ernment, upon  the  assurance  that  as  soon  as  it  was  properly  equipped  it 
would  receive  a  large  order  for  bread  cans,  but  no  such  order  was  ever 
received  by  it,  an  agreement  resulted  which  is  within  the  purview  of  the 
act  approved  March  2, 1919.    (New  Orleans  Can  Co.,  Case  No.  29,  p.  176.) 

INFORMAL  AGREEMENT. 

Ooss  references:  Contracts;  Implied  (Ik>NTSACT8;  Verbal  Aobebments. 

Informal  Agreement,  What  Constitutes. — In  order  to  constitute  a  valid 

I      claim  under  the  act  approved  March  2,  entitled  "An  act  to  provide  relief 

I      in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 

y     other  purposes,*"  there  must  be  an  agreement,  express  or  implied,  and 

/      there  are  three  essential  elements  to  such  an  agreement:   (1)   It  must 

}      have  been  entered  into  for  a  purpose  connected  with  the  prosecution  of 

f       the  war:   (2)  such  an  agreement  must  have  been  performed  in  whole 

»      or  in  part,  or  expenditures  must  have  been  made  or  obligations  incurred 

/       upon  the  faith  of  same  prior  to  November  12,  1018;   (3)  such  an  agree- 

(         ment  must  not  have  been  executed  In  the  manner  prescribed  by  law. 

I         (The  Doohler  Die  Casting  Co.,  Case  No.  51,  p.  44.) 

Informal  Agreement,  What  Constitutes. — Where  a  manufacturing  com- 
pany erects  additional  buildings  to  meet  the  present  and  prospective 
I      ^iTeniands  of  Government  work,  no  implied  contract  arises  on  the  part  of 
f^^thc  Government  to  compensate  such  company  for  the  difference  between 
•^       the  prewar  and  the  actual  cost  of  erecting  the  same.    The  fact  that  the 
manufacturer  was  engaged  in  manufacturing  large  quantities  of  articles 
for  the  Government,  that  the  officers  of  the  company  were  frequently 
consulted  by  the  purchasing  departments  of  the  Government  as  to  what 
production  could  be  relied  upon  in  the  future,  that  the  representatives 
of  the  company  were  informed  by  officers  of  the  Government  that  the 
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company  was  the  main  source  of  supply  for  certain  articles  produced 
by  It,  all  of  which  led  the  officers  of  the  company  to  enlarge  the  plant,  ^^ 
does  not  constitute  any  liability  on  the  Government  to  reimburse  the 
manufacturer  for  any  portion  of  its  expense  Incurred  in  the  erection  of 
such  additional  building.  (The  Doehler  Die  Casting  Co.,  Case  No.  51, 
p.  44.) 

Informal  Aobeements. — Under  the  provisions  of  the  act  of  August  29, 
1916,  chapter  418.  section  1  (39  Stat,  622,  7  U.  S.  Comp.  Stat.,  sec. 
6853A),  an  agreement  entered  into  between  the  Government  and  a  con- 
tractor is  not  required  to  be  formally  executed'  if  it  is  to  be  performed 
within  60  days  or  if  it  involves  less  than  $500.  (Smith,  Kline  &  French 
Co.,  Case  No.  3,  p.  8. ) 

Informal  Contract,  Obligations  Not  Incurred  on  Faith  of. — ^Where  it  Is 
established  that  an  informal  contract  with  the  claimant  was  made  by 
the  Government,  which  was  suspended  three  days  thereafter  and  later 
canceled,  the  claimant  will  not  be  awarded  any  relief,  except  as  to  ex- 
penses or  obligations  incurred  during  such  three-day  period  that  the 
contract  was  in  force.    (A.  J.  Bates  Co.,  Case  No.  816,  p.  871.) 

INFORMAL  CONTRACTS. 

See  Act  of  March  2  (Ramseur,  McAfee  &  Co.,  Case  No.  8,  p.  593). 

Informal  CJontracts  Found  to  Have  Been  Entered  Into. — ^An  ofCer  fol- 
lowed by  performance  by  the  other  party  held  to  be  an  agreement. 
( Josiah  Tlce  Engineering  &  Surveying  Corporation,  Case  No.  407,  p.  715.) 

INFORMAL  ORDERS. 

Bee  Act  of  March  2  (Marlon  Cash  Feed  dk).,  Cases  Nos.  580-582,  &  Union 
Products  Co.,  Case  No.  1481,  p.  403.) 

Informal  Procurement  Orders,  Payment  for  Goods  Delivered  to  the 
United  States. — Even  though  a  procurement  order  may  be  improperly 
executed,  the  contractor  without  recourse  to  the  act  of  March  2,  1919, 
may  recover  payment  for  goods  actually  delivered  to  and  accepted  by  the 
United  States  in  accordance  with  the  procurement  order.  (Marion 
Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co.,  Case 
j  No.  1481,  p.  403.) 

I  INTENTION  OF  PARTIES. 

'  Cross  reference:  Contracts. 

Intention  of  Parties  to  Construe  Oonflictino  Provisions  of  Con- 
tract.— ^When  some  of  the  terms  of  an  agreement  contradict  the  manifest 
intention,  as  clearly  indicated  by  the  agreement  taken  as  a  whole,  the 
Intention  governs.    (Early  &  Daniel  (>>.,  Case  No.  21,  p.  54.) 

INTEREST. 

Interest. — ^Where  claimant  has  already  received  i>ayment  from  the  Gov- 
ernment, and  executed  a  general  release,  there  is  no  authority  for  the 
allowance  of  interest  on  such  amount  between  the  dates  of  award  and 
payment  (J.  B.  Williams  Co.,  Case  No.  1562,  p.  220.) 
See  Contract  (Hope  Webbing  Co.,  Case  No.  1728,  p.  835.) 
Interest. — Interest  can  not  be  allowed  in  the  absence  of  a  specific  agree- 
ment regarding  it.  (Great  Western  Electro-Chemical  Ck).,  Case  No.  44, 
p.  762.) 
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Intbrbbt. — Interest  is  not  allowable  on  claims  against  the  Government  tii>- 
lesB  stipulated  in  the  contract  or  given  hy  statute.  (J.  B.  Williams  Oo.» 
Case  No.  1662,  p.  220.) 

Intsrkst. — Interest  is  not  allowed  on  claims  against  the  Federal  Govern- 
ment, whether  they  originate  in  contract  or  tort,  or  whether  they  arise 
in  the  ordinary  business  of  administration  or  under  private  acts  of  relief 
passed  by  the  Congress  on  special  application.  The  only  recognized  ex- 
ceptions are  where  the  Government  stipulates  to  pay  interest  and  where 
it  is  given  expressly  by  act  of  Congress,  <^  where  by  the  terms  of  the  con- 
tract the  Government  agrees  to  pay  interest.  (Glens  Falls  Pharma- 
ceutical Co.,  Case  No.  6,  p.  18.) 

Interest. — ^Where,  in  the  negotiation  of  an  agreement  for  the  purpose  of 
determining  a  fair  and  reasonable  basis  of  cancellatioD  ol  an  existing 
c<»itract  for  the  manufacture  of  material  for  the  Ckyvemment,  the  pro- 
duction of  which  had  been  suspended  at  the  request  of  the  Government 
because  the  need  therefcnre  had  ceased  to  exist,  to  include  interest  on  the 
capital  invested  Is  not  contrary  to  the  law  prohibiting  the  payment  of 
interest  on  claims  against  the  C^vemment.  (Levy  Mattress  CkK,  Case 
No.  173,  pw  281.) 

Interest  on  Claims  Against  the  Government. — ^Unless  a  contract  vrltli 
the  Government  expressly  stipulates  for  the  payment  of  interest,  or  it  19 
given  by  statute,  it  can  not  be  aUowcfd.  (Lekigb  Machine  Co.,  Case 
No.  104,  p.  165.) 

Interest,  Delay  in  PatmIsnt  ov  Claim  bt  Govebnment. — ^No  obligation  on 
the  Government  to  pay  interest  is  created  by  reason  of  its  unreasonable 
delay  in  payment  of  a  claim.    (J.  B.  Williams  Co.,  Case  No.  1S62,  p.  220.) 

Interest  on  Monet  Dtnc,  Resoltttion  of  Was  Department  Claims. 
Board. — In  determining  whether  a  ctontractor  is  entitled  to  interest  or 
not  the  zone  board  should  be  guided  by  the  resolution  adopted  by  the 
War  Department  Claims  BoaM,  January  21,  1919.  (Bibb  Manufacturing 
Co.,  Cases  Nos.  40  and  41,  p.  90.) 

INSURANCE. 

Insurance  a^vd  Si^MAOc^-The  cost  of  infmranee  and  stera^  are  proper 
items  for  reimbursement  if  necessarily  incurred  in  caitylng  out  the 
compillsory  order^  (Great  Western  Electro-Chemical  Oa,  (3ase  No.  44». 
p.  762.) 

INTERPRETATION  OF  CONTRACT. 

See  Canciscj[.ation  (Lackawanna  Steel  Co.,  Case  No.  836,  p.  740). 
See  Contract  (J.  H.  Decker  &  Son  Co.,  Case  No.  192,  p.  828). 
See  CJontract  (Chamber  of  Commerce,  Montgomery,  Ala^  Case  No.  1661» 
p.  558.) 

INVALID  CONTRACTS. 

Cross   references:  Contracts;    Statute    or    Frauds;    Voidaiilb    (Ik>N- 

tracts. 

Invalid  Contracts. — ^No  enforcible  contract  is  created  in  the  State  of  New- 
York  by  an  agreement  to  purchase  goods  to  be  manufactured  there- 
under which  are  suitable  for  sale  to  others  In  the  usual  course  of  the 
seller's  business  where  no  memorandum  was  signed  by  the  party  to  be 
charged  with  reference  to  it,  and  nothing  in  earnest  was  given  to  bind 
such  a  contract.     (The  Symington-Anderson  Co.,  (}ase  No.  28,  p.  97.) 
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JURISDICTION. 

Cross  references:  Board  of  Contbact  Adjustment;  Wab  Depabtment 
Board  of  Contract  Adjustment;  Contract  Adjustment,  Board  of; 
Secretary  of  War. 

Jurisdiction,  Secretary  of  War. — ^The  act  of  March  2,  1919,  is,  by  Its 
terms,  confined  to  cases  where  claims  arise  out  of  contracts  which  have 
not  been  executed  in  the  manner  prescribed  by  law.  The  Secretary  of 
War  derives  no  authority  from  said  act  to  settle  claims  arising  from 
validly  executed  contracta.  (Doehler  Die  Casting  Co.,  Cases  51  and  872, 
p.  48.) 

See  Notes  on  JURISDICTON,  first  part  of  volume. 

JiTBiBDimoN — Transaction  After  November  11,  1918. — ^Where  an  in- 
formal agreem^it  is  made  on  July  27,  1918,  for  the  sale  by  the  Govern- 
ment of  old  T.  N.  T.  boxes  to  petitioner,  and  the  Oovemment  in  Decem- 
ber, 1918,  ships  boxes  to  petitioner  which  are  not  in  accordaaoe  with  the 
agreement,  as  a  result  of  which  petitioner  incurs  expense  in  unloading 
and  reloading  them  at  the  request  of  the  Government,  there  is  no  im- 
plied agreement  made  prior  to  November  11,  1918,  which  can  be  ad- 
justed under  the  act  of  March  2,  1919.  (Du  Pont  de  Nemours  Co.,  Case 
No.  1858,  p.  848.) 

Jurisdiction,  War  Department  Board  of  Contract  Adjustment. — In  a 
claim  arising  under  the  act  of  March  2,  1919,  the  War  Department  Board 
of  Contract  Adjustment  has  no  power  to  grant  relief  to  a  claimant  for 
obligations  hastily  incurred  in  anticipation  of  performance  of  a  Govern- 
ment contract  which  it  believed  existed,  but  did  not  in  fact  exist.  (Oliver 
Iron  &  Steel  Co.,  Case  No.  65,  p.  179.) 

Jurisdiction,  War  Department  Board  of  Contract  Adjustment. — ^The 
War  Department  Board  of  Contract  Adjustment  has  no  Jurisdiction  of  a 
matter  arising  out  of  a  contract  which  is  not  by  its  terms  binding  upon 
the  Government.     (Smith,  Kline  &  French,  Case  No.  3,  p.  8.) 

Jurisdiction  of  War  Department  Board  of  Contract  Adjustment. — 
General  Order  No.  103  constituting  the  War  Department  Board  of  Con- 
tract Adjustment  and  defining  its  duties  not  being  a  statutory  provision 
must  be  construed  w^ith  the  limitations  applicable  to  the  powers  of  the 
Secretary  of  War  to  adjust  and  settle  disputes  and  claims  against  the 
War  Department.  Therefore  the  War  Department  Board  of  Contract 
Adjustment  has  no  authority  to  adjust  and  settle  a  claim  for  unliqui- 
dated damages  arising  out  of  a  breach  of  a  written  contract  executed 
according  to  law.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

Ji'RiSDiCTioN. — ^The  War  Department  Board  of  Contract  Adjustment  is  not 
tlie  proi)er  department  of  the  Government  to  determine  the  question  as 
to  whether  an  applicant  has  a  patental)le  right  in  an  alleged  invention 
or  not,  and  aside  from  any  question  as  to  the  Jurisdiction  of  the  board 
a  claimant  in  a  proceeding  before  it  for  comp^isation  under  said  acts 
can  not  rely  upon  an  implied  agreement  under  the  terms  of  the  act  of 
March  2  unless  he  has  estabiished  a  property  right  in  his  alleged  inven- 
tion. Before  he  would  be  entitled  to  any  remuneration  either  under  the 
statutes  or  under  an  implied  agreement  he  must  establish  his  property 
right  in  the  proper  form.  Having  failed  in  this  the  petitioner  is  entitled 
to  no  relief.     (Carl  Godfrey,  Allgrunn,  Case  No.  353,  p.  135.) 

Jurisdiction  of  Board  of  Contract  Adjustment. — ^The  War  Department 
Board  of  Contract  Adjustment  has  no  authority  to  assert  a  claim  against 
a  contractor  resulting  from  a  breach  of  contract.  (Dewey  Bros.  Co., 
Case  No.  14,  p.  38.) 
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JURISDICTION  OF  SECRETARY  OF  WAR. 

See  Act  of  March  2  (Pittsburg  By-Products  Co.,  Case  No.  1823,  p.  757). 

K. 

KNOWLEDGE  ON  PART  OF  CLAIMANT  AS  TO  LACK  OF  AUTHORITY 
ON  PART  OF  AGENT. 

Cross  references:  Agents;  Authobity;  Contbacts. 

Afxibmative  Knowledge  of  Lack  of  Attthoeitt  of  GtoVEBNiOBNT  OmcEB.— 
Where  claimant  had  knowledge  that  the  officer  with  whom  he  was 
dealing  had  no  authority  to  bind  the  Government  on  a  contract,  but 
nevertheless  proceeded  to  acquire  equipment  to  fill  a  large  order  for 
articles  which  such  officer  said  he  would  recommend,  and  which  was 
never  consummated,  no  contract  can  be  implied  and  no  reimbursement 
allowed  for  expenditures  made  or  obligations  incurred  in  anticipation  of 
a  contract    (Heekin  Can  Co.,  Case  No.  70,  p.  325.) 

LABOR  DISPUTES. 

Cross  references:  Contracts;  Segbetabt  of  Wab. 

Labob  Disputes^  Notice  to  Secbetaey  of  Wab  of. — Under  a  contract  with 
the  Government  for  the  manufiicture  of  raincoats,  which  provides  in 
part  that  in  the  event  that  labor  disputes  shall  arise  directly  affecting 
the  performance  of  the  contract  and  causing  or  likely  to  cause  delay 
in  making  deliveries  as  agreed,  and  which  provides  that  upon  notice  to 
the  Secretary  of  War  in  the  precrlbed  manner  that  he  may  settle  such 
dispute,  which  settlement  the  contractor  Is  required  to  accede  to  and 
comply  with,  and  In  which  event  he  is  to  receive  extra  compensation^ 
provided  he  is  required  by  such  settlement  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  the  contract  Immediately 
prior  to  the  settlement,  a  contractor  who  delays  giving  the  prescribed 
notice  to  the  Secretary  of  War  until  after  the  settlement  of  such  a  dis- 
pute can  not  claim  reimbursement  for  increased  labor  costs.  (Harry 
Goodman,  Case  No.  2,  p.  8.) 

£feeAcT  of  Mabch  2.    Greenbaum,  Weil  &  Michaels,  Case  No.  402,  p.  846.) 

LAW  GOVERNING  CONSTRUCTION  OF  CONTRACT. 

Cross  reference:  Contbacts. 

Law  of  State  Govebnino  Constbuction  of  Contract. — ^A  contract  made 
and  to  be  performed  in  the  State  of  New  York  is  subject  to  and  governed 
by  its  laws,  and  if  invalid  in  that  State  no  liability  arises  on  the  part 
of  the  Government  to  compensate  a  contractor  for  a  claim  arising  oui 
of  such  contract.     (The  Symington- Anderson  Co.,  Case  No.  28,  p.  07.) 

LIABILITY  ON  RESCINDED  CONTRACT. 

Cross  references :  Ck)NTBACTs ;  Sttbcontbactobs. 

LIMITATION,  WAIVER  OF. 

Cross  reference:  Waiveb. 

Limitation,  Waiveb,  Effect  of. — ^Where  a  contractor  waives  the  terms  of 
his  contract,  stipulating  that  calls  for  deliveries  thereunder  shall  not 
exceed  1,000,000  pounds  per  lot,  by  complying  with  a  call  requiring  the 
delivery  of  a  quantity  in  excess  of  1,000,000  pounds,  without  objection 
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LIMITATION,  WAIVER  OF— Continued. 

he  will  be  deemed  to  have  waived  his  right  to  Insist  on  subsequent  per- 
formance in  accordance  with  the  terms  of  the  contract  so  waived  and 
is  not  entitled  to  extra  compensation  for  filling  a  call  in  excess  of  the 
stipulated  amount,  although  such  latter  call  is  filled  under  protest. 
(Early  &  Daniel,  Case  No.  21,  p.  54.) 

LOAN  AS  CONSTITUTING  AN  AGREEMENT  TO  FINANCE. 
See  Contract.     (Buckman  &  Pritchard,  Case  No.  470,  p.  789.) 

LOSS  TO  CONTRACTOR. 

Cross  references:  Anticipation  of  Contract;   Expenditures   Made  in 
Anticipation  of  Contract;  Experiments. 

Loss  TO  Contractor. — Where  the  Government  utilized  the  plant  and 
organization  of  a  niaiuifactiirer  to  conduct  experiments  in  the  manu- 
facture of  soldiers*  clothing,  and  a  properly  executed  contract  was 
entered  into  providing  that  *'  It  is  understood  and  agreed  that  the  above 
price  of  .$1,640  per  coat  is  tentative,  and  is  subject  to  further  adjustment 
upon  completion  of  the  entire  contract,"  and  where  both  parties  realized 
tliat  uix)n  the  basis  of  the  price  fixed  the  undertalcing  might  result  in 
a  loss  to  the  man\ifacturer,  and  where  a  higher  price  for  the  same  work 
was  fixed  in  subsequent  contracts  with  the  same  manufacturer,  the  con- 
tractor is  entitled  to  be  paid  the  actual  cost  of  performance.  (Alfred 
Declier  &  Cohn,  Case  No.  11,  p.  223.) 

Losses  on  Kxpenditi^res  Made  in  Anticipation  of  Contract. — Notwith- 
.  standing  a  contractor  had  from  time  to  time  a  .large  number  of  Govern- 
ment contracts,  ami  on  account  of  the  large  scale  upon  which  its  business 
was  conducted  4t  purchased  or  made  commitments  for  large  amounts  of 

-  raw  materials  in  advance  or  in  anticipation  of  further  Government  con- 
tracts as  a  regular  course  of  Inisiness,  in  mailing  a  claim  under  the  act 
of  March  2.  3919,  for  losses  sustained  on  account  of  such  purchases,  the 
claimant  is  only  entitle<l  to  be  reimbursed  to  the  extent  of  the  deprecia- 
tion in  value  of  such  purchases  and  commitments  as  were  made  sub- 
sequent to  and  on  the  faith  of  contracts  actually  made  with  the  Gov- 
ernment. (Henry  Sonneborn  &  Co.  (Inc.),  Cases  Nos.  332,  334,  and  335, 
p.  359.) 

M. 

MEASURE  OF  COMPENSATION. 

See  Contract  (Raymond  Engineering  Co.,  Case  No.  727,  p.  725). 

Measure  of  Damage. — In  arriving  at  the  measure  of  allowance  to  a  claim- 
ant under  the  act  of  March  2,  1919,  the  schedule  filed  by  the  claimant 
should  be  carefully  checked  up  both  as  to  salvage  value  of  the  materials 
on  hand  and  of  special  tools  acquired  for  the  performance  of  the  con- 
tract and  which  are  not  adaptable  to  other  purposes.  (The  National 
Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

MEASURE  OF  DAMAGE. 

Cross  reference:  Damages. 

Measure  of  Damage  Upon  Cancellation. — Where  the  goods  bought  by  the 
contractor  have  been  disposed  of  by  him  the  measure  of  compensation  to 
which  he  is  entitled  is  the  difference  between  the  original  cost  of  such 
materials  and  the  price  obtalne<l  for  the  same  when  disposed  of.  (Louis 
Fleischer  &  Co.,  Case  No.  35,  p.  144.) 
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MEASURE  OF  DAMAGE— ConUnuea. 

MsAfiUBE  (Hf  Daumoe  Upon  CAj«cEUjkTioK  of  Oohtbact. — A  contraetor  who 
in  reliance  on  his  contract  with  the  Goverumeot,  incura  an  obligation  for 
materials  nec'essary  for  tl^  performance  of  his  contract  iis  entitled  to  be 
relieved  of  such  liability  upon  eauoellatlou  of  said  Government  contract, 
due  allowance  being  made  for  the  material,  if  any,  wliich  he  may  be 
entitled  to  receive  on  the  payment  of  any  sum  to  such  contractor's  ven- 
der.    (Clover  Worste<l  Mills,  Case  No.  36,  p.  68.) 

Measure  of  Damage  on  Cancellation  of  Contract. — WJiere  a  cooipolsory 
order  for  the  manufacture  of  certain  material  has  been  canceled  the 
Government  Is  obligated  to  reimburse  the  contractor  for  the  depreciation 
in  the  value  of  component  materials  procured  for  the  performance  of  the 
compulsory  order,  and  in  like  manner  the  Government  is  entitled  to 
benefit  by  any  increase  in  tlie  price  of  other  component  materials.  (Ace- 
tate of  lime  Cases,  p.  200.) 

See  Cancellation  (Clover  Worsted  Mills,  Case  No.  36,  p.  68). 

Measure  of  Reco^tsry  for  Expenditures  Under  Verbal  Contract. — ^Where 
the  goods  or  supplies  under  a  verbal  contract  have  been  delivered  to  or 
accepted  by  the  Government  the  only  award  which  can  be  allowed  is  a 
reasonable  remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  preparing  to  perform  the  contract, 
(The  National  Enameling  &  Stomping  Co.,  Case  No.  250,  p.  250.) 

MEASURE  OF  RELIEF. 

See  Act  of  March  2  (National  Vaccine  &  Antitoxin  Inst.,  Case  No.  502, 
p.  598). 

MERGER. 

See  C-ontract  (Chamber  of  Commerce,  Montgomery,  Ala,,  Case  No.  1661, 
p.  558). 

MERGER  OF  NEGOTIATIONS. 

See  Contract  (Chalmers  Knitting  Co.,  Cases  Nos.  451-460,  p.  818). 

MEETING  OF  MINDS. 

Cross  reference:  Contracts. 

MiiETiNG  OF  Minds. — Where  the  minds  of  the  parties  do  not  meet  as  to 
the  terms,  no  contract  is  created.  (National  Enameling  &  Stamping  Co.. 
Case  No.  258,  p.  395.) 

Sec  Contracts   (Torroy-Epstein  Co..  Cases  Nos.  60-()4,  j).  543). 

See  Contracts   ( Tx)ng-Hargrove  Mfg.  Co.,  Case  No.  366,  p.  578). 

MISCONSTRUCTION    OF    ORDER,    REIMBURSEMENT    FOR    EXPENDI- 
TURES MADE  ON. 

Cross  reference:  Mistake. 

MiSCON  STRUCT' ION     OF     OrDER,      REIMBURSEMENT     FOR     EXPENDITURES     MaDK 

ON. — A  claimant  is  not  entitled  to  reimbursement  for  materials  pur- 
chased for  the  performance  of  a  contract  on  misinformation  given  claim- 
ant by  his  agent,  or  because  of  misconstruction  of  the  order  furnished 
by  the  agent.  (The  National  Enameling  &  Stamping  Co.,  Case  No.  258, 
p.  395.) 

MISTAKE. 

Cross  reference:  Misconstruction  of  Order. 

Mistakes,  Mi'tual. — Unless  a  mistake  of  an  existing  fact  is  mutual,  equity 
has  not  authority  to  reform  the  instrument.  (Dennison  Manufacturing 
Co.,  Case  No.  4,  p.  23.) 
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MODIPICATION  OP  CONTRACT. 

Cross  references :  Contracts  ;  EJvidence. 

N. 
NATIONAL  DEFENSE  ACT. 

Cross  references:  Cancellation. 
National  Defense  Act,  Poweb  of  President  Under. — Where  compulsory 
orders  are  placed  by  the  President  through  the  War  Industries  Board 
pursuant  to  the  provisions  of  act  of  June  S,  1916,  section  120  (88  Stat 
213),  for  the  entire  output  of  products  of  several  manufactories  which 
products  were  to  be  delivered  upon  such  terms  and  conditions  as  the  War 
Industries  Board  might  fix,  and  such  orders  are  later  canceled,  the 
Government  Is  obligated  to  pay  for  such  products  the  prices  fixed  by  the 
War  Department  Board  of  Appraisers.    (Acetate  of  Lime  Cases,  p.  200.) 

I^ATIONALS  OF  FOREIGN  GOVERNMENTS. 

Cross  reference:  Foreign  Manufactubbrs. 

NATIONALS  OF  FOREIGN  GOVERNMENTS,  WHO  ARE. 
(PomlUo  Bros.,  Case  No.  81,  p.  602.) 

JNECESSARY  ELEMENTS  OF  CLAIM. 

See  Act  of  March  2  (Certus  CJold  Glue  Co.,  Case  No.  47,  p.  584). 

NECESSITY  FOR  FORMAL  CONTRACT. 

Cross  references :  (jONtragts  ;  Formal  Contracts  ;  Formalities  in  Exe- 
cution OF  Contracts. 

Necessity  for  Formal  Contract. — The  fact  that  a  formal  contract  was  not 
executed  by  the  parties  is  Immaterial,  the  contract  made  by  the  order 

.  and  accepted  being  sufficient.  (American  Smelting  &  Refining  Co.,  Case 
No.  18,  p.  521.) 

NEED  OF   GOVERNMENT,   EXPRESSION   OF   AS   CONSTITUTING   CON- 
TRACT. 

^ee  Anticipation  of  Contract  (lister  Austern,  Case  No.  2(56,  p.  812). 

Notice  of  Award  of  Contraci\ — Where  after  having  made  a  bid  for  the 
manufacture  of  field  shoes  the  contractor  Is  notified  by  an  officer  of 
the  Government  that  he  has  been  awarded  a  contract  and  acts  upon  such 
notification,  tliere  is  an  agreement  within  the  act  of  March  2,  1919.  (A. 
J.  Bates  Co.,  Case  No.  412,  p.  576.) 

NOTICE  TO  SEC^UKTAUY  OF  WAR,  WHEN  REQUIRED. 

Cross  ref erencf's :  Contrkcts;  Lakor  Disputks;  Secretary  of  War. 

Notice  to  Secretary  of  War  of  Labor  Dispi'teb. — Under  a  contract  \vith 
the  Government  for  the  manufacture  of  raincoats,  which  provides  in  part 
that  in  the  event  that  labor  disputes  shall  arise  directly  affecting  the 
performance  of  the  contract  and  causing  or  likely  to  cause  delay  in 
making  deliveries  as  agreed,  and  which  provides  that  upon  notice  to  the 
Secretary  of  War  in  the  prescribed  manner  that  fte  matf  settle  such  dis- 
pute, which  settlement  the  contractor  is  required  to  accede  to  and  comply 
with,  and  in  which  event  he  Is  to  receive  extra  compensation,  provided 
he  is  require<l  by  such  settlement  to  pay  labor  costs  higher  than  those 
prevailing  in  the  performance  of  the  contract  immediately  prior  to  the 
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NOTICE  TO  SECRETARY  OF  WAR.  WHEN  REQUIRED-^Continued. 

settlement,  a  contractor  who  delays  giving  the  prescribed  notice  to  the 
Secretary'  of  War  until  after  the  settlement  of  such  a  dispute  can  not  claini 
reimbursement  for  increased  labor  costs.     (Harry  Goodman.  Case  No. 
2,  p.  3.) 
NOVEMBER  31,  TRANSACTIONS  AFTER. 

See  JuBiflDicTiON  (Dupont  de  Nemours  Co.,  Case  No.  1858,  p.  848). 

O. 

OBLTOATIONS  INCURRED  ON  FAITH  OF  IMPLIED  CONTRACT. 

Cross  references;  Contbacts;  Implied  Contracts. 

Obligations  In  cubbed  on  Faith  of  Implied  Contbacts. — ^Where  the  claim- 
ant Incurred  expenses  in  proairlng  additional  equipment  at  the  request 
of  a  duly  authorized  agent  of  the  Secretary  of  War,  upon  the  assurance 
that  as  soon  as  It  was  properly  equipped  it  would  receive  a  large  order 
for  bread  cans,  but  no  such  order  was  ever  received  by  It,  the  claimant 
Is  entitled  to  be  reimbursed  for  the  moneys  expended  and  obligations 
Incurred.    (New  Orleans  Can  Co.,  Case  No.  29,  p.  176.) 

OFFER  AND  ACCEPTANCE. 

Cross  reference :  Contbacts. 

Okfkb  and  Acceptance. — ^A  valid  order  which  Is  canceled  before  It  is 
accepted  creates  no  legal  liability.  (The  Symington-Anderson  C^.,  Case 
No.  28,  p.  97.) 

Offer  and  Acceptance. — An  offer  of  terms  on  the  one  side  and  assent  to* 
or  acceptance  of  those  terms  on  the  other  communicated  between  the 
parties  is  the  essential  element  of  every  agreement.  (Cannon  Mills,  Case 
No.  284,  p.  05.) 

Offer  and  Acceptance. — A  procurement  order  to  the  claimant,  definite  in 
all  essential  terms,  which  concludes,  "Your  acceptance  of  this  letter  is 
reciuested  pending  issuance  of  formal  contract  which  will  go  forward  in  a 
few  days,"  and  which  Is  later  accepted  by  the  claimant  and  is  followed 
by  delivery  of  the  copper,  constitutes  a  valid  and  binding  contract  betweei> 
the  parties  and  in  settlement  thereof  compensation  must  be  based  upon 
the  terms  stipulated  in  the  order  and  not  upon  a  quantum  meruit  basis. 
(American  Smelting  &  Refining  Co.,  Case  No.  18,  p.  146.) 

Offer  and  Acceptance. — The  fact  that  a  letter  giving  advance  Information 
of  the  Intent  of  the  Government  to  award  a  contract  but  which  further 
states  "  This  copy  is  advance  information  only  and  no  action  should  be 
taken  until  ratified  by  the  depot  quartermaster,"  and  which  specified 
delivery  dates  to  meet  which  would  require  the  claimant  to  make  deliv- 
eries prior  to  receipt  of  contract  does  not  make  said  letter  an  offer  which 
would  constitute  a  contract  by  acceptance  by  word  or  action  on  the  part 
of  the  manufacturer.    (Wellington,  Sears  &  Co.,  Case  No.  289,  p.  87.) 

Offer  and  Acceptance. — Where  an  order  for  castor  oil  specifies  the  amount 
of  oil  to  be  furnished  and  the  price  per  gallon  and  the  dealer  accepts 
the  order  without  reservation  and  furnishes  the  oil  to  the  Gtovernment, 
a  binding  contract  Is  created  between  the  parties  in  accordance  with 
which  settlement  must  be  made.  The  fact  that  the  dealer  purchases  the 
required  oil  at  a  higher  price  does  not  entitle  him  to  a  price  in  excess 
of  that  specified  In  the  accepted  order.  (Smith,  Kline  &  French  Co.,  Case 
N(».  3,  p.  8.) 
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OFFER  AND  ACCEPTANCE— Con tiniwd. 

Offee  ai^d  Acceptakck. — A  letter  written  by  the  Acting  Qoartermastar 
General  to  a  claimant  which  reads,  in  imrt,  "  This  office  is  reoommendinir 
that  award  for  finishing  be  giTen  yon  as  per  inclosed  copy  of  recommoida* 
tion.  If  this  is  not  correct  in  all  details  it  is  requested  that  yon  notify 
us  at  once,  as  this  will  save  considerable  time  in  putt  ins;  tlirougfa  correc* 
tions  after  the  award  has  been  issued.  This  copy  Is  advance  infonnatidn 
only,  and  no  action  should  be  given  until  ratified  by  the  depot  quarter- 
master in  charge."  even  if  followed  by  a  formal  expression  of  intention  on 
tlie  part  of  the  addressee  to  accept  the  same,  as  a  contract  does  not  con- 
stitute an  offer  looking  toward  the  consummation  of  a  contract  and  there- 
fore can  not  by  any  action  on  the  part  of  the  manufacturer  be  construed 
to  consummate  a  contract  binding  upon  the  Government  (Wellington, 
S*^rs  &  Co.,  Case  No.  289,  p.  87.) 

Offeb  and  Acceptajpce. — Contractor  who  refuses  to  sign  a  contract  with 
the  Government  unless  certain  clauses  are  stricken  out  and  who  refuses 
to  make  delivery  of  the  goods  which  the  Government  offers  to  buy  untU 
the  Government's  offer  as  contained  in  the  written  contract  is  amended 
creates  no  obligation  on  either  party,  and  such  contractor  is  not  entitled 
to  compensation  for  goods  manufactured  in  anticipation  that  the  Govern- 
ment contract  would  t>e  amended  in  order  to  meet  his  objections.  (Gan- 
non Mills,  C^ase  No.  284,  p.  65.) 

See  AccEPTAi^cE  fCteorge  H.  Amick,  Case  No.  271,  p.  569). 

Sec  C:oxTiL\CT  (The  A,  J.  Bates  O.,  Case  No.  412,  pp.  573.  576). 

ORAL  CONTRACT. 

See  AccoBD  and  SAnsFACTioN  (Joseph  Frietlman,  Case  No.  192,  p.  182). 

ORDERS.    (See  General  Obdeb;  Supply  Cisculabs.) 

Claim  Under  General  Order  No.  103,  War  Department,  for  Cost  Pi;us 
10  Ptm  Cent. — ^Where  the  (Sovemment  enters  Into  an  experimental  con- 
tract by  reason  of  which  fact  it  is  impossible  to  fix  a  price  for  the  articles 
contracted  for,  and  it  is  agreed  that  the  contractor  shall  be  paid  the  cost 
incurred  in  the  performance  of  the  contract  plus  10  per  cent  profit, 
and  the  (Jovemment  keeps  in  close  touch  \iith  the  contractor  during  tlie 
performance  thereof,  the  failure  of  the  (lovemment  to  cancel  or  modify 
the  contract  must  be  construed  as  a  tadt  acquiescence  in  tlie  incnrrini^ 
of  unexi>ectedly  high  cost  and  the  claimant  will  be  paid  in  accordance 
with  the  terms  of  the  contract.  (Stanley  Insulating  O).,  Inc..  Case  No. 
180,  p.  322. ) 

ORDINARY  SKILL  AND  CARE. 

Ooss  reference:  Bailments. 

Ordinary  Skill  and  Care. — If  a  bailee  is  required  to  perform  a  service 
upon  goods  intmst4Hl  to  him.  he  must,  in  the  performance  of  that  service, 
and  in  addition  to  the  protection  incident  to  his  duty  as  custodian,  use 
that  degree  of  skill  and  efliciency  which  he  ordinarily  and  custonmrily 
exercised  in  performing  like  work  upon  his  own  goods  in  his  non-Gov- 
ernment business.  His  failure  to  use  ordifmry  skill  and  care  would  be 
just  ground  for  a  cancellation  of  the  contract  (Heidelberg.  WolflP  &  Co.^ 
Case  No.  30,  p.  284.) 

ORDINARY  SKILL  REQUIRED  OF  BAILEE. 

Bee  Bailments  (Heidelberg,  Wolff  h  Co.,  Case  No.  30.  p.  284). 
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ORGANIZATION. 

See  Ordnance  Department  (Copiier  Clad.  Steel  Co.,  Case  No.  355,  p.  856). 

ORDNANCE. 

Ordnance  Depabtmunt  Organization,  Dsscription  of. — ^Description  of  the 
organisation  of  the  Ordnance  Department  and  tbe  normal  procedure  fol- 
lowed in  procuring  ordnance  supplies  and  facilities.  (Copper  Clad  Steel 
Co.,  Case  No.  355,  p.  856.) 

OPTION. 

Option,  Release  of,  Effect. — Wliere  the  Government  reserves  an  option 
to  purchase  rejected  goods  under  a  contract  for  the  manufacture  thereof 
and  subsequently  gives  notice  that  it  would  no  longer  need  such  rejected 
goods,  such  notice  operates  as  a  forfeiture  of  its  option  and  the  manu- 
facturer is  free  to  dispose  of  the  same  as  he  pleases.  (Chalmers  Knit- 
ting Co.,  Cases  Nos.  451-460,  p.  818.) 

See  Contract  (Certus  Cold  Glue  Co.,  Case  No.  47,  p.  584). 

OWNERSHIP. 

See  Contract  (Certus  Cold  Glue  Co.,  Case  No.  47,  p.  584). 

P. 

PAROL  EVIDENCE. 

Cross  reference :  Evidence. 

Parol  Evidence. — ^Where  a  written  contract  is  definite  in  the  terms  and 
conditions  relative  to  the  price  to  be  paid,  even  though  there  were  prior 
or  contemporaneous  statements  made  by  the  officers  of  the  Government 
relative  to  financial  assistance  to  be  rendered  the  contractor  by  the 
Government  in  the  performance  of  the  contract,  such  representations 
are  inadmissible  to  establish  a  promise  for  the  purpose  of  varj-ing  the 
terms  of  the  written  contract  relative  to  the  remuneration  to  be  paid 
thereimder.  If  a  claimant  under  a  written  contract  with  the  Government 
is  entitled  to  be  reimbursed  for  the  excess  cost  of  the  facilities  furnished 
by  him  In  the  fulfilling  of  such  contract,  reimbursement  must  be  secured 
under  the  terms  of  said  contract  and  in  accordance  with  the  provisions 
of  the  same.     (Warner  Gear  Co..  Case  No.  75,  p.  111.) 

Parol  Evidence. — Where  a  contract  for  the  manufacture  of  material  for 
the  Army  is  canct^led  by  an  agreement  reciting  as  con.sideration  "  the 
mutual  convenience  herein  contained  "  and  "  any  and  all  its  liabilities, 
claims,  or  causes  of  action,  if  any,  existing  between  the  parties  hereto 
♦  ♦  ♦  are  hereby  released  and  discharged,"  a  claim  that  the  actual 
consideration  was  a  promise  to  award  another  contract  for  different 
material  can  not  be  set  up.  (Bijou  \Valst  Co.,  Case  No.  281,  Case  No. 
281,  p.  229.) 

Parol  Evidence. — In  the  al)sence  of  fraud  or  mistake  all  preliminary  ne 
gotiations  and  oral  agreements  between  the  parties  to  a  written  contract 
made  before  or  at  the  time  of  executing  of  the  contract  are  merged  into 
the  contract,  and,  as  a  rule,  are  inadmissable  to  vary  its  terms  or  to 
alTeot  Its  construction.  (C.  F.  Blanke  Tea  &  Coffee  Co.,  Case  No.  31, 
p.  536. ) 

Parol  Evidence. — In  the  absence  of  fraud  or  mistake  all  preliminary  ne- 
gotiations and  oral  agreements  between  the  parties  to  a  written  contract 
made  before  or  at  the  time  of  execution  of  the  contract  are  merged  into 
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the  contract,  and*  as  a  rule,  are  inadmissible  to  vary  its  terms  or  to 
affect  its  construction.     (Warner  Gear  Co.,  Case  No.  75,  p.  111.) 
See  CoNTEACT  (Cliamber  of  Commerce,  Montgomery,  Ala.,  Case  No.  1661» 
p.  558). 

PATENTS. 

Cross  reference:  Implied  Contbacts. 

Patents. — The  War  Department  Board  of  Contract  Adjustment  Is  not  the 
proper  department  of  the  Government  to  determine  the  question  as  to 
whether  an  applicant  has  a  patentable  right  in  an  alleged  Invention  or 
not,  and  aside  from  any  question  as  to  the  Jurisdiction  of  the  Board  a 
claimant  in  a  proceeding  before  it  for  compensation  under  said  acts 
can  not  rely  upon  an  Implied  agreement  under  the  terms  of  the  act 
of  March  2  unless  he  has  established  a  property  right  in  his  alleged 
invention.  Before  he  would  be  entitled  to  any  remuneration  either 
under  the  statutes  or  under  an  implied  agreement  he  must  establish  hi^ 
property  right  in  the'  proper  forum.  Having  failed  in  this  the  petitioner 
is  entitled  to  no  relief.     (Carl  Godfrey  Allgrunn,  Case  No.  353,  p.  135.) 

Patents. — ^The  object  of  public  acts  Nos.  80  and  91  (sec.  10,  par.  1), 
approved  October  6,  1017)  is  to  provide  a  method  for  the  reimburse- 
ment of  an  applicant  for  a  imtent  where  the  Government  has  used  his 
invention  for  its  puri)oseB,  and  the  basis  upon  which  the  right  rests  is 
that  the  Government  is  obligated  to  pay  for  the  use  of  the  property 
of  a  citizen  where  no  contractual  relation  is  established.  Under  these 
statutes,  however,  before  an  applicant  may  receive  the  benefit  of  the 
same  he  must  meet  the  following  requirements:  (1)  He  must  obey 
the  order  of  the  President  or  Commissioner  of  Patents;  (2)  he  must 
tender  his  invention  to  the  Government  for  its  use;  (3)  he  must 
ultimately  have  received  a  patent,  upon  compliance  with  which  condi- 
tions he  may  sue  for  compensation  in  the  Court  of  Claims.  (Carl 
Godfrey  Allgrunn  for  Patent  Royalty,  Case  No.  353,  p.  135.) 

PATRIOTISM— NOT  A  CONSIDERATION  FOR  CONTRACT. 

See  OoNTRACT  (MacDonnell  Brick  Co.,  Case  No.  296,  p.  198). 

PATRIOTIC  DESIRE. 

See  CONTRACT  (Louisville  Planing  Mill  Ck>.,  Cases  Nos.- 439  and  445,  p.  710). 

PAYMENT. 

Payment. — ^Where  a  definite  agreement  has  been  performed,  the  claimant 
Is  entitled  to  be  paid  therefor  in  accordance  with  the  terms  agreed 
upon.    (A.  Nacke  &  Son,  Andrew  Heldrich),  I  these  Decisions,  180.) 

Payment  fob  Goods  Deltvebed  to  the  United  States. — ^Even  though  a 
procurement  order  may  be  improperly  executed,  the  contractor  with- 
out recourse  to  the  act  of  March  2,  1919,  may  recover  payment  for  goods 
actually  delivered  to  and  accepted  by  the  United  States  in  accordance 
with  the  procurement  order.  (Marion  Cash  Feed  Co.,  Cases  Nos.  580-582, 
and  The  Union  Products  Co.,  Case  No.  1481,  p.  403.) 

Payment  in  Full,  Effect  of — ^Pbotest,  Failxjbe  of,  in  Accepting  Pay- 
ment, Effect. — Claimant  after  negotiations  with  reference  to  the  sale 
of  certain  tanks  agreed  to  sell  the  same  by  weight,  the  Govemment  to 
furnish  claimant  with  a  price  "from  the  Coatesville  Boiler  Co."  on  a 
"  fabricated  tank  of  this  size  and  then  we  are  to  divide  the  cost  by  the 
number  of  pounds  that  this  tank  will  weigh  to  determine  the  cost  per 
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pound."  The  Coatesville  Boiler  Ck>.  approximated  the  weight  of  the 
tanks  at  86,000  pounds  and  gave  a  price  of  "between  $1,800  to  $1,900 
each,  based  on  Government  prices  of  materials  or  about  7  cents  per 
pound."  Claimant  delivered  the  tanks  to  the  Crovernment  agent,  the  Penn- 
sylvania Salt  Co,,  and  sent  a  bill  therefor  to  the  Pennsylvania  Salt  Co.  for 
the  tanks,  net  weight  158,320  pounds  at  7  cents  per  pound  or  $11,006.40. 
which  the  Pennsylvania  Salt  Co.  paid  by  check,  stating  the  same  to  be  in 
full  settlement  of  the  account  which  was  accepted  as  payment  without 
protest.  Later  claimant  illed  a  claim  for  the  tanks  on  the  alleged  value  of 
13i  cents.  Under  the  facts  of  the  case,  claimant  having  agreed  to  accept 
the  price  fixed  by  the  Coatesville  Boiler  Works  and  having  been  paid 
that  price  in  full,  which  was  accepted  without  protest  or  reservation  of 
any  kind,  has  no  claim,  either  against  the  Pennsylvania  Salt  Co.  or  the 
(Jovemment.     (Federal  Carbonic  Co.,  Case  No.  274,  p.  827.) 

PERFORMANCE.  FAILURE  OF. 

Cross  reference:  Contracts;  Quantum  Mbbuit. 

Pebpormance,  Failube  of. — ^Where  a  contractor  agrees  to  furnish  the 
Government  timothy  hay  or  equal  and  instead  of  so  doing  furnishes 
Johnson  grass  which  is  of  inferior  quality,  some  of  which  was  rejected 
as  not  complying  with  the  specifications,  but  which,  because  of  the  need 
of  hay,  was  later  used  without  an  agreement  being  reached  with  the 
contractor,  he  is  entitled  to  be  reimbursed  for  the  same  at  the  current 
price  of  Johnson  grass,  and  If  it  is  Impossible  to  ascertain  the  current 
price  of  this  grass,  the  price  should  be  ascertained  by  taking  the  current 
price  of  timothy  hay  and  deducting  from  it  the  ruling  differential  be- 
tween timothy  hay  and  Johnson  grass.     (Dewey  Bros.  Co.,  Case  No.  14, 

p.  38.) 
Pebformance,  FAn^UKE  OF. — ^Where  a  contractor  enters  into  an  agreement 
with  the  Government  to  furnish  during  the  period  commencing  September 
1,  1917,  and  ending  November  30,  1917,  8,000,000  pounds  of  hay,  "de- 
liveries to  be  made  in  such  quantities,"  etc.,  *'  as  may  be  required  by 
the  receiving  officer  or  agent  of  the  Quartermaster  Corps,"  the  contractor 
is  under  obligations  to  fill  orders  dated  November  10,  1917,  for  4,600,000 
pounds  of  hay,  and  received  by  him  on  November  15,  and  the  failure 
to  fill  these  calls  constitutes  a  breach  of  contract  entitling  the  Govern- 
ment to  recover  for  the  loss  resulting  therefrom.  (I>ewey  Bros.  Co., 
Case  No.  14,  p.  38.) 

PERMISSION  TO  CONTRACT. 

See  AixocATioN  (Certus  Cold  Glue  Co.,  Case  No.  47,  p.  584). 

PETITION,  AMENDMENT  OF. 

Cross  reference :  Amendment  or  Petition. 

Petition,  Amendment  of. — ^There  being  a  variance  between  the  petition 
and  the  proof  as  to  the  number  of  gallons  purchased,  but  the  evidence 
showing  that  the  total  cost  was  the  amount  claimed  to  have  been  paid 
therefor,  the  petition  will  be  amended  to  conform  with  the  proof.  (Glens 
Falls  Pharmaceutical  Co.,  Case  No.  6,  p.  18.) 

PLEDGE,  VOLUNTARY. 

Cross  references :  Contracts,  Implied  ;  Implied  Contbacts. 

Pledge,  Voluntaby. — A  pledge  to  the  Priorities  Division,  War  Industries 
Board,  not  to  use,  nor  permit  products  of  its  manufacture  to  be  used. 
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t^xoept  for  fssential  uses,  does  not  establish  an  implied  contract  on  the 
part  of  the  (lovernment  to  reimburse  such  pledgor  for  certain  losses 
alleged  to  have  been  sustained  through  tlie  observance  of  such  ple<lge, 
(MacUonnell  Brick  Co.,  Case  No.  296,  p.  198.) 
IMedpe  to  War  Industries  Hoard.  lOffect  of.— A  pledge  to  tlie  War  Indus- 
tries Board  by  claimant  that  it  would  conserve  certain  raw  materials  and 
supi)llcs;  utilize  same  for  prompt  and  maximum  production  for  war  pur- 
lH)ses  for  the  I'nlted  States  and  Its  Allies;  and  to  subordinate  all  lines 
of  business  to  such  pledge,  does  not  constitute  circumstances  from  which 
a  contract  can  be  implle<l  under  the  act  of  March  2,  1919.  (Peerless 
Insulated  Wire  &  Cable  Co.,  Case  No.  479,  p.  380.) 

rOST  EXCHANGE. 

Post  Exchanges,  Status  of. — It  having  been  held  that  funds  of  a  post 
exchange  are  not  public  moneys,  a  building  erected  on  a  Government 
reservation  with  jmst-exchange  funds  remains  the  property  of  the  latter, 
and  organizations  participating  In  a  post  exchange  are  proportionately 
liable  for  the  latter's  obligations,  ('ontracts  made  with  authorized 
buyers  for  post  exchange  are  not  contracts  made  by  an  officer  or  agent 
acting  under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
War,  within  the  meaning  of  the  act  approved  March  2,  1919.  (Landauer 
Beverage  Co.,  Case  No.  264,  p.  173.) 

Post  Exchanges. — An  agreemert  made  by  an  officer  of  the  Army  acting 
on  behalf  of  a  post  exchange  is  not  binding  upon  the  Government. 
(Domestic  laundry  Co.,  Case  No.  199,  v.  244.) 

I'osT  Exchange,  Funds  of,  Not  Public  Money — Post  Exchange,  Debts 
OF,  Liability  fob. — The  funds  of  post  exchanges  or  oimp  exchanges  are 
not  public  moneys  and  the  Government  Is  not  responsible  for  debts  of  the 
exchanges.     (Ignited  States  Rubber  Co.,  Case  No.  527,  p.  739.) 

PRECEDENT. 

Pbecedent. — Where  the  Director  of  Purchase,  Storage,  and  Traffic  Divi- 
sion has  established  certain  rules  for  settlement  of  a  certain  class  of 
claims  against  the  Government  In  a  certain  zone  on  a  uniform  basis, 
which  claims  arise  from  cancellation  of  properly  executed  contracts,  and 
an  award  is  made  by  a  Board  of  Review  to  a  claimant  of  that  class  on 
that  basis,  the  War  Department  Board  of  Contract  Adjustment,  acting 
under  General  Order  103,  War  Department,  1918,  will  sustain  such 
award,  where  the  evidence  does  not  disclose  any  peculiar  circumstances 
indicative  that  the  claimant  is  entitled  to  a  more  liberal  settlement  of  his 
claim  than  other  contractors  in  the  same  zone  with  similar  claims. 
(Oregon  City  Manufacturing  Co.,  Case  No.  48,  p.  209.) 

PREFERENCE  TO  CREDITOR  OF  PRIME  CONTRACTOR. 

Pbefebence  to  Creditor  of  Prime  Contractor,  Necessity  for  Clear  Proof 
Under  Section  4,  Act  of  March  2,  1919. — In  a  case  where  the  protection 
afforded  by  section  4  of  the  act  of  March  2,  1919,  would,  if  applied,  prob- 
ably result  in  a  preference  to  one  of  the  creditors  of  the  claimant,  the 
evidence  should  be  convincing  that  the  alleged  subcontractor  has  brought 
himself  within  the  meaning  of  said  section.  (Marion  Cash  Food  Co., 
Cases  580-582,  and  The  Union  Products  Co.,  Case  No.  1431,  p.  403.) 
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PREMIUM. 

Cross  reference :  Bom's  :  Extra  Compensation. 
See  BoNi:s  (Torrey-Epstein  Co.,  Cases  Nos.  6(M*4,  p.  543). 

PRESIDENT  AUTHORIZED  TO  PROVIDE  HOUSING  FACILITIES. 

(See  Symington  Chicajro  Coriwrntlon,  Case  Xo.  350,  p.  773.) 

PREPARATION  TO  PERFORM  CONTRACT. 

Cross  referonce :  Evidence. 

Preparation  to  Perform  Obligation  on  Faith  of  Contract. — Where- 
claimant  made  no  preparations  and  incurred  no  obliagtions  upon  the^ 
faith  and  after  the  date  of  the  alleged  contract,  the  claimant  is  entitled 
to  no  relief.  (Ohio  Trailer  Co.,  Case  No.  629,  p.  170.) 
'  Preparation  for  Performance  of  Contract,  Expenses  Incurred  in. — 
Where  a  contracting  officer  places  a  verbal  order  with  claimant  for  u 
certain  number  of  articles,  deliveries  of  which  are  to  commence  upon 
completion  of  a  previous  contract  for  similar  articles,  and  although  no 
price  was  fixed,  the  claimant  is  entitled  to  be  paid  the  difference  between 
the  price  paid  for  and  the  market  value  of  component  materials  and  re- 
placement tools  procured  after  the  date  of  said  verbal  order  and  for  the- 
performance  thereof.    (Salisbury  Wheel  &  Axle  Co.,  Case  No.  499.  p.  347.) 

PRESUMPTIONS. 

Cross  reference:  Evidbnce. 
PREVIOUS  TRANSACTIONS, 

No  Contract  Implied  Prom.  {See  Contracts  (Beattie  Manufacturing  Co.^ 
Case  No.  265,  p.  269).) 

PRICE. 

Where  PRtCE  is  Fixed  in  Contract. — That  price  remains  even  though  a 
different  one  Is  fixed  by  Government  after  contract  Is  executed.  (Ameri- 
can Smiting  &  Refining  Co.,  Gase  No.  18,  p.  150.) 

PRICfE  FIXING  COMMITTEE. 

Cross    references:    Fixed   Price;    Tentative   Price;    War   Industries- 
Board. 

Price  Fixing  Committee,  Effect  of  Action  of. — ^The  fact  that  d^ver>'  of 
part  of  the  goods  ordered  Is  made  after  the  date  fixed  for  the  completion 
of  the  contract  does  not  entitle  the  contractor  to  compensation  in  excess 
of  that  agreed  upon  In  the  contract  due  to  an  advance  in  the  price  of  tlie 
subject  matter  contracted  for.  The  remedy  of  the  contractor,  if  default 
was  made  by  the  Government  In  calling  for  and  accepting  the  copper 
within  the  time  specified,  was  to  cancel  the  contract  as  to  the  copper 
remaining  undelivered  after  June  1,  1918.  It  can  not  waive  this  right 
and  claim  extra  compensation.  (American  Smelting  &  Refining  Ck).» 
Case  No.  18,  p.  146.) 

1>R1CE  Fixing  Committee,  War  Industries  Board. — When  a  contract  pro- 
vides for  the  manufacture  of  material  for  the  Army  at  a  fixe<l  price  and 
contains  no  provision  for  any  price  modification,  the  action  by  the  Price 
Fixing  Committee  of  the  War  Industries  Board  announced  subsequent 
to  the  completion  of  delivery  of  the  material  under  the  contract,  fixing 
the  price  of  the  material  for  the  year  during  which  the  contract  was 
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made  and  performance  eoinpletect,  can  not  lnerea§e  or  decrease  the 
amount  to  which  the  contractor  Is  entitled,  above  or  below  the  price 
fixed  in  tlie  nmtruct.  (Braddock  Manufacturing  Co.,  Case  No.  424, 
p.  232.) 
Price  Fixing  Committee. — A  contract  between  the  Government  and  a  man- 
ufacturer for  the  Immediate  delivery  of  galvanlzed-steel  sheets  at  a 
price  of  $8.30  per  100  pounds,  qualified  by  a  provision  "  The  above  prices 
are  subject  to  revision  by  the  Federal  Trade  Commission  or  other  Gov- 
ernment body,*'  renders  the  stipulated  price  merely  tentative  and  subject 

^  to  revision  either  before  or  after  delivery  of  the  goods.     (The  Canton 

Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 
Prick  Fixing  Committee,  War  Industries  Board. — When  a  contract  pro- 
vides for  the  manufacture  of  material  for  the  Army  at  a  fixed  price 
and  contains  no  provision  for  any  price  modification,  the  action  by 
the  Price  Fixing  Committee  of  the  War  Industries  Board  announced 
subsequent  to  the  completion  of  dellverj'  of  the  material  under  the  con- 
tract»  fixing  the  price  of  the  material  for  the  year  during  which  the 
contract  was  made  and  performance  completed,  can  not  Increase  or  de- 
crease the  amount  to  which  the  contractor  Is  entitled,  above  or  below 
the  price  fixed  In  the  contract.  (Braddock  Manufacturing  Co.,  Case 
No.  424,  p.  232.) 

PRICE  REVISION  CLAUSE  IN  CONTRACT. 

Cross  references:   Fixed  Price;   Price  Fixing  Committee;   Tentative 
Price;  War  Inoitstsieb  Board. 

Price  Revision  (.Clause  in  Contract. — ^Where  the  Government  utilized 
the  plant  and  organization  of  a  manufacturer  to  conduct  experiments 
in  the  manufacture  of  soldiers'  clothing,  and  a  properly  executed  con- 
tract was  entered  into  providing  that  "  It  is  understood  and  agreed  that 
the  above  price  of  $1,049  per  coat  Is  tentative,  and  Is  subject  to  further 
adjustment  npon  completion  of  the  entire  contract,"  and  where  both 
parties  realized  that  upr>n  the  basis  of  the  price  fixed  the  undertaking 
might  result  in  a  loss  to  the  mannfaotuver,  and  wheve  a  hlgber  price 
for  the  same  work  was  fixed  in  subsequent  contracts  with  the  same 
manufiictuferi  the  contractor  is  entitled  to  be  paid  the  actual  cost  of 
performance.    (Alfred  Decker  k  Gohn,  Ouse  No.  11,  p.  223.) 

PRICE  SUBJECT  TO  REVISION, 

Cross  refer^ices:  Fixed  Price;   Price  Fixing  Committee;  Tentativs 
Price;  Wab  iNDusiauBs  Boakd. 

Prices  Subject  to  Revision,  Meanino  of. — ^A  contract  between  the  Gov- 
ernment and  a  manufacturer  for  the  Immediate  delivery  of  gaWanlaed- 
steel  sheets  at  a  price  of  $8.30  per  100  pounds,  qufllified  by  a  provision 
"  The  above  prices  are  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  body,"  renders  the  stipolated  price  merely 
tentative  and  subject  to  revision  either  before  or  after  delivery  of  the 
goods.  (The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 
.  Prices  Subject  to  Revision,  When. — A  contract  between  the  Government 
and  a  nianofkctnrer  for  the  immediate  delivery  of  galvanized-steel 
sheets  at  a  price  of  $8.80  per  100  pounds,  qoallfled  by  a  provision  "*  The 
above  prices  are  subject  to  revision  by  the  Federal  Trade  Commission 
or  other  Government  body,"  renders  the  stipulated  price  merely  tentative 
and  subject  to  revision  either  before  or  after  delivery  of  the  gooda. 
(The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 
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TRICE  STIPULATED. 

Cross  referoices :  Contbacts  ;  Fixed  Pbice. 

Pbice  STiPi7iATEa>.-^Where  a  formal  contract  is  entered  into  between  the 
Govemnient  and  a  successful  competitive  bidder  to  do  certain  work 
and  furnish  certain  materials,  in  the  absence  of  fraud,  the  contractor 
is  entitled  to  be  paid  in  accordance  with  the  terms  of  the  contract 
(Thomas  F.  Meehan  &  Son,  Inc.,  Case  No.  200,  p.  217.) 

PROCEDURE. 

Cross  references:  Suboontractobs ;  Sufplt  Cibculars. 

Pbocedube,  fob  Relief  of  Subcontbactobs. — ^The  proper  procedure  for  a 
subcontractor  claimant  would  be  for  it  to  arrange  with  the  prime  con- 
tractor's subcontractor  to  include  the  claim  in  its  settlement  with  the 
prime  contractor  as  in  its  settlement  with  the  Government  the  prime 
contractor  is  entitled  to  incorporate  any  proper  liability  on  account  of 
such  subcontract  if  the  same  was  contemplated  as  necessary  in  the  prime 
contractor's  contract  with  the  Government.  In  the  event  the  claimant 
can  not  arrange  with  the  first  subcontractor  relief  may  be  had  by  an 
appeal  to  the  Claims  Board  having  jurisdiction  of  the  claim  of  the  prime 
contractor.     (Teetor-Hartley  Motor  Corporation,  Case  No.  361,  p.  120.) 

Pbocedube — Pbocedube,  Claim  by  Subcontbactob,  How  Made. — ^A  subcon- 
contractor  Is  not  entitled  to  file  a  claim  for  compensation  for  loss  re- 
sulting from  the  cancellation  of  its  contract  by  the  prime  contractor, 
where  the  canceled  contract  is  between  the  prime  contractor  and  claim- 
ant, as  in  such  case  there  is  no  agreement  between  claimant  and  an 
officer  or  agent  acting  under  the  authority  of  the  Secretary  of  War  or 
the  President.  The  claim,  if  any,  should  be  made  through  the  prime 
contractor.     (Advance  Manufacturing  Co.,  Case  No.  651,  p.  687.) 

Pbocedube  Undeb  Supply  Cibculab  17,  as  Amezcded. — Where  the  daimant 
Incurred  expense  in  procuring  additional  equipment  at  the  request  of  a 
duly  authorized  ag^nt  of  the  Secretary  of  War  on  behalf  of  the  Govern- 
ment, upon  the  assurance  that  as  soon  as  it  was  proft&tlj  equipped  it 
would  receive  a  large  order  for  bread  cans,  but  no  such  order  was  ever 
received  by  it,  an  agreement  resulted  which  is  witiiin  the  provisions  of 
the  act  approved  March  2,  1919,  and  the  claim  will  be  refared  to  the 
Claims  Board,  Director  of  Purchase,  for  the  making  of  an  award  to  the 
claimant  pursuant  to  Supply  Circular  17.  (New  Orleans  Can  Co.,  Case 
No.  29,  p.  176.) 

PROCEDURE  FOR  ADJUSTMENT  OF  CLAIMS. 

See  Claims  Out  of  Compulsoby  Obdebs.  (Pittsburg  By-Products  Co., 
Case  No.  1823,  p.  757.) 

PROCUREMENT  ORDERS. 

Cross   references:    Pubchase   Obdebs;    Statuti>  of  •Tbaudb;    Yebbal 
Agbeemsnts;  Infobmal  Obdebs. 

Pbocubement  ObdebS)  Validity. — An  Ordnance  Department  procurement 
order  according  to  the  terms  of  which  the  material  ordered  is  not  to  be 
delivered  within  60  days,  and  is  in  excess  of  $500,  does  not  comply  with 
the  provisions  of  United  States  Compiled  Statutes,  section  6854,  and  does 
not  constitute  a  binding  contract  on  the  Government  unless  it  has  been 
signed  or  accepted  by  the  contractor.  (Davenport-Brown  Co.,  Case  No. 
1673,  p.  227.) 
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PROOURElifBNT  ORDERS— Continued. 

Pbocubsmknt  Ordebb,  Dibgbepancibs  in  Weights  of  Materials  Accepted 
BY  QovEBNMXNT. — As  to  materials  deliyered  nnder  a  procurement  pur- 
chase order,  deductions  from  payment  to  contractor  on  account  of  dis- 
crepancies in  weight  should  not  be  made  where  the  weights  claimed  by 
the  contractor  are  certified  by  a  public  weighmaster  and  the  weights 
used  by  the  Government  are  merely  estimates  by  Government  inspectors. 
(Marion  Cash  Feed  Co.,  Cases  Nos.  580-682,  and  The  Union  Products  Co., 
Case  No.  1481,  p.  403.) 

Pbocusehent  Obdebs,  Contractob  Entitled  to  Payment  Undeb,  fob 
Materials  Accepied  by  Govebnment  Acgordino  to  Agbeed  Pbice. — ^Where, 
under  a  procurement  order  and  a  written  stipulation  that  material  de- 
livered to  the  Government  not  meeting  Government  specifications  should 
not  be  accepted  at  less  than  the  stipulated  price  but  should  be  returned 
to  the  contractor  to  be  replaced  by  other  material  which  should  meet 
such  specifications,  if  the  Government  accepts  such  materials  the  con- 
tractor is  entitled  to  payment  according  to  the  agreed  price.  (Biarion 
Cash  Feed  Co.,  Cases  Nos.  580^-582,  and  The  Union  Products  Co.,  Case 
No.  1481,  p.  403.) 

Pbocubement  Obdebs,  Cancellation  of. — ^Where  the  Government  cancels  a 
regularly  executed  procurement  order  which  has  been  accepted  by  the 
orderee,  for  its  own  convenience,  the  orderee  is  entitled  to  be  paid  Uie 
difference  between  the  cost  of  the  article  previously  manufactured  for 
delivery  under  the  orders  which  the  Government  refuses  to  accept  and 
the  price  the  Government  w^as  to  pay  therefor.  (Marion  Cash  Feed  Co., 
Oases  Nos.  580-582,  and  The  Union  Products  Co.,  Case  No.  1481,  p.  403. ) 

PROCXmEMENT    ObDEBS,    InFOBMAL    PaYHENT   FOR    GOODS   DEUVEBED    TO    THE 

United  States. — ^Even  though  a  procurement  order  may  be  improperly 
executed,  the  contractor  without  recourse  to  the  act  of  March  2,  191  i^ 
may  recover  payment  for  goods  actually  delivered  to  and  accepted  by 
the  United  States  in  accordance  with  the  procurement  order.  (Marion 
Cash  Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co.,  Case 
No.  1481,  p.  403.) 
Procurement  Orders,  Relief  of  Subcontractor  Under  Section  4  of  Act 
OF  March  2,  1919. — ^Acr  of  March  2,  1919. — ^Where  a  prime  contractor 
-  has  a  procurement  order  for  not  to  exceed  $25,000,  a  subcontractor  can 
not  invoke  section  4  of  the  act  of  March  2,  1919,  for  the  purpose  of  ob- 
taining relief  against  such  a  prime  contractor.  (Marion  Cash  Feed  Co. 
Cases  Nos.  580-582,  and  The  Union  ftoducts  Co.,  Case  1481,  p.  403.) 

PRCXJURBMENT   ORDER,  WJEIEN ,  ACCEPTANCE  CONSTITUTES  A  CON- 
TRACT. 

See  CJontract  (American  Smelting  &  Refining  Co^.,  GaS^No.  18,  p.  146 J.  .' 

PRODUCTION  DIVISION,  AUTHORITY  OP  CHIEF.'    ' '  " 
See  Authorfty  (Copper  Clad  Steel  Co.,  Case  No.  355,  p.  856). 

PRODUCTION,  CONTROL  OF.  . 

See  Contract  (Lawrence  &  Co.,  Case  No.  167,  p.  621). 

PROMISE  OF  CONTRACT. 

Cross  references:  Anticipation  of  Contract;  Expenditures  Made  in 
Anticipation  of  Contract. 

Promise  of  Contract. — ^No  claim  under  the  iact  approved  March  2,  1019, 
can  be  predicated  upon  advices  by  an  ofllcer  of  the  Army  to  a  claimant 
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PROMISE  OF  CONTRACT— Continuea  " 

tUat  it  would  be  good.  l»a/9in«s(&  to  pupcbaae  a  quantity  of  raw  materta:! 
in  anticipation  of  receiving  a  GoYernment  contract  in  tha  telfiUment  or 
•  wbicli  such  raw  material  would  be  required.  (West  Brandi  Novelty 
Qq,,  Case  No.  513,  p.  389. ) 
Wiiere  agent  tells  contractor  be  will  receive  a  contract  as  soon  as  equipped 
and  expenditures  are  mo^e  on  such  information,  a  contract  is  eatablishedK 
(New  Orleans  Can  Co.,  Case  No.  29,  p.  176.) 

PROOF. 

Cro^s  reference :  Evidence  ;  Mssting  of  Minos. 

.  Proof. — There  being  a  variance  between  the  petition  and  the  proof  as  tOi 
the  number  of  gallons  purchased,  but  the  evidence  showing  that  the  total 
cost  was  the  amount  claimed  to  have  been  paid  therefor,  the  petition 
will  be  amended  to  conform  with  the  proof.     (Glens  Falls  Pharmaceuti- 
cal Co.,  Case  No.  6,  p.  18.) 
Failure  of  Proof. — Where  the  evidence  is  conflicting,  the  surrounding 
clrcuiustances  will  be  looked  to,  and  where  it  appears  that  the  alleged, 
contract  was  invalid  at  the  time  of  its  creation ;  that  no  effort  was  made 
to  have  it  put  in  valid  form;  that  no  work  was  done  under  it;  that 
'  -claimant  was  never  in  a  position  to  comply  with  the  terms  of  such  al- 
'  '    llaged  contract;   that  it  subsequently   accepted   a  contract   for  a   less: 
■    amount  which  it  was  unable  to  perform,  and  that  no  claim  was  ever- 
'    *  made  as  to  such  alleged  contract  until  after  the  demands  for  the  work 
'  alleged  to  have  been  contracted  for  had  ceased,  no  contract  is  established 
'within  the  meaning  of  the  act  of  March  2,  1919.     (Stewart  Wire  W^heel 
'       '  Corporation,  Case  No.  49,  p.  263.) 

i?R<>POSAJL& 

'  Cross  reference:  Bids. 

Proposals. — W^hen  a  contractor  whose  proposal  for  the  manufacture  of* 
material  for  the  Army,  through  mistake,  is  but  80-  per  cent:  of  the  next 
lowest  bid  and  40  per  cent  of  the  highest  bid  received  by  the,  (Sovem- 
juent  is  given  an  opportunity  to  withdraw  the  bid,  but  '*  being  desiroBS 
of  contributing  his  part  to  the  success  of  the  war,"  decides  to  abide  by 
the  bidi  he  can  not,  because  the  war  has  ended  need  for  the  material^ 

.  and  he  can  not  expect  further  contracts  "  to  overcome  the  loss  sustained,'^ 
later  ask  the  Government  to  make  good  bis  losses  in  the  performance  of 
the  contract.    (Dan  Patch  Co.,  Case  No.  302,  p.  240.) 

Bee  Bids  (Dan  Patch  Co.,  Case  No.  302,  p.  240.) 

PROSIffiCTlVK  PROFITS.  / 

Cross  references :  (.Uncku«ation  ;  Damages  ;  Measure  of  Damage. 

Phospectivk  Profits.  Undkk  Act  of  March  2,  li919. — Under  the  act  of 
March  2,  1919,  the  Secretary  of  War  has  no  power  or  authority  to  make 
an  award  for  prospective  or  possible  profits  under  a  contract  which 
has  been  canceled,  but  under  the  authority  of  said  act  may  allow  reason*. 
able  remuneration  for  expenditures  and  obligations  or  liabilities  uecet»- 
sarlly  incurred  in  performing  or  preparing  to  perform  .such  contract.. 
(East  Wilt<m  Woolen  Mills  Co.,  Case  No.  1509,  p.  257.) 

See  Act  of  Mabch  2  (Long-Hargrove  Mfg.  Co.,  Case  No.  366,  p.  578). 
^ee  Act  or  Majich  2  (^Sast  Wilton.  Mills  Co.,  Case  No.  1599,  p.  257.) 
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l»BOTEST,  FAILURE  OF,  IN  ACCEPTING  l»AYlOT>NT. 

See  PAYicEkl*  <Fed«-al  Oart>onlc  Co.,  Case  No.  274,  p.  827). 

PUBLIC  ACTS. 

Cross  references :  Act  or  Mabch  2,  1910 ;  Statutos  ;  Statute  of  'Pbauds. 

PuMJC  AcTB  Nos.  80  AND  91,  Ai>PROVTa)  OcTOBF*  6,  1917. — The  object  of 
public  acts  Nos.  80  and  91  (sec.  10,  par.  1),  approvetl  October  6.  1917. 
is  to  provide  a  metlKHl  for  the  reitnbtirseraent  of  an  applicant  for  a 
patent  where  the  Govemment  has  Used  his  invention  for  its  purposes, 
4ind  the  basis  upon  which  the  right  rests  is  that  tlie  Government  is 
t>biigated  to  pay  for  the  use  ot  the  property  of  a  cltixen  wlief«  tW> 
contractual  relation  is  established.  Under  these  statutes,  however,  'be- 
fore an  applicant  may  receive  the  benefit  of  the  same  he  must  meet  the 
following  requirements:  (1)  He  must  obey  the  order. of  the  President 
or  Commissioner  of  Patents;  (2)  he  must  tender  his  invention  to  the 
Government  for  its  use;  (3)  he  must  ultimately  have  received  a  patent, 
upon  compliance  with  which  conditions  he  may  sue  for  compensation  in 
the  Court  of  Claims.    (Carl  Godfrey  Allgrunn,  Case  No.  353,  p.  135.) 

i»URCHASB  ORDERS. 

Cross  references :  Pbocurkment  OftbEfts ;  Verbal  Ao^eements. 

Pubchase  Obdebs,  Claim  of  Subcontbactob  Against  Prime  Contractor 
UndeIB. — Where  a  claim  arising  from  a  Quartermaster  Department  pur- 
chase order,  for  over  $25,000,  not  executed  according  to  law,  is  made 
:against  the  Government  by  a  prime  contractor,  a  sut)coBtractor  will 
not  be  allowed  to  intervene  for  the  purpose  of  having  its  claim  against 
the  prime  contractor  allowed  under  the  provision  of  section  4  of  tlie 
act  of  March  2,  1919,  where  It  does  not  show  that  it  had  furnished 
material  to  the  prime  contractor  with  the  approval  dt  an  agent  of  the 
Secretary  of  War;  or  that  the  prime  contractor  is  insolvent;  or  that 
such  materials  were  delivered  to  the  prime  contractor  with  knOWlM^ 
that  they  were  to  be  used  in  connection  with  said  purchase  order,  or 
that  it  even  knew  of  the  existence  of  such  purchase  order,  and  where 
delivery  of  such  materials  to  the  prliM^  contrActOr  was  Completed  be- 
fore the  date  of  such  purchase  order.  In  such  circumstances  the  sub- 
contractor has  adequate  authority  of  law  for  its  protection  without  re- 
course to  said  act.  (Marlon  Cash  Feed  Co.,  Cases  Nos.  58(^-582,  and  The 
Unlott  Prodwts  Co.,  Case  No.  1481,  p.  403.) 

Pubchase  Obdebs,  Certain  Not  Binding  on  Government. — An  Ordnance 
purchase  order  according  to  the  terms  of  which  the  material  ordered 
is  not  to  be  delivered  within  60  days,  and  is  in  excess  Of  $500,  does 
not  comply  with  the  provisions  of  United  States  Clpmpiled  Statutes,  sec- 
tion 6854,  and  does  not  constitute  a  binding  contract  on  the  Government, 
which  is  within  its  rights  in  canceling  same  before  a  written  contract  is 
validly  executed  In  manner  prescribed  by  section  3744,  Revised  Statutes. 
(Davenport-Brown  Co.,  Case  No.  1573,  p.  227.) 

<iUASI  CONTRACT. 

See  Contracts  (Womlward  Iron  Co.,  Cnse  No.  25,  p.  750.) 

Quasi  Contbact. — Under   a   compulsory   order   issued   under  section   120 

of  the  national  defense  act  of  June  3,  1916,  requiring  claimant  to  deliver 

all  the  carbon  tetrachloride  manufactured  by  it  from  August  10,  1918, 

to  December  31,  1918,  there  arose  an  implied  promise  on  the  part  of  the 
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QUASI  CONTRACTS— Continued. 

United  States  to  accept  the  product  and  pay  therefor  a  fair  and  just 
•  compensation.  Great  Western  Electro-Chemical  Co.,  Case  No.  44,  p.  762.  > 
Quasi  Contract — Incidental  Benefits  Received. — ^Where,  under  the 
above  circumstances,  the  Government  receives  an  inMdental  benefit  by 
reason  of  the  facilities  provided,  there  is  no  unjust  enrichment  which 
gives  rise  to  a  quasi-contract  or  a  contract  implied  in  law«  whereby  the 
Government  is  obligated  to  pay  for  the  incidental  benefit  itrhas  received. 
(Steel  Car  Forge  Co.,  Case  No.  171,  p.  669.) 

Q. 

QUANTUM  MERUIT. 

Cross  reference:  Damages. 
Quantum  Meruit. — Where  a  contractor  agrees  to  furnish  the  Govern- 
ment timothy  hay  or  equal  and  instead  of  so  doing  furnishes  Johnson 
grass,  which  Is  of  inferior  quality,  some  of  which  was  rejected  as  not 
•  complying  with  the  specifications,  but  which,  because  of  the  need  of  hay,, 
was  later  used  without  an  agreement  being  reached  with  the  contractor^ 
he  is  entitled  to  be  reimbursed  for  the  same  at  the  current  price  of  John- 
son grass,  and  if  it  is  Impossible  to  ascertain  the  current  price  of  thi» 
grass,  the  price  should  be  ascertained  by  taking  the  current  price  of  tim- 
othy hay  and  deducting  from  it  tho  rullnj;  differential  between  timothy 
hay  and  Johnson  grass.  (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 
'  Quantum  Meruit. — Where  claimant  entered  Into  a  verbal  agreement  witb 
the  Government  to  manufacture  certain  articles  which  have  been  de- 
livered to  and  accepted  by  the  Government,  the  claimant  is  entitled  to 
compensation  at  a  rate  not  in  excess  of  the  maximum  of  prices  preva- 
lent at  that  time  in  the  vicinity  of  claimant's  plant,  plus  the  coat  of 
material  used.  (American  Standard  Metal  Products  Corporation.,  Case 
No.  425,  p.  207. ) 

RATIFICATION  OP  ORDER. 

JSf^e  Contracts  (Lackawanna  Steel  Co.,  Case  No.  336,  p.  740). 

RAW  MATERIALS,  INCREASED  COST. 

Cross  references :  Extra  Compensation  ;  Increased  Cost. 

Raw  Materials,  Increased  Cost  of. — Where  a  contract  for  the  manufac- 
ture of  aromatic  spirits  of  ammonia,  an  important  component  of  which 
is  alcohol,  contains  a  clause  providing  that  in  case  an  increase  in  the 

'  cost  of  alcohol  due  to  Congress  increasing  the  existing  internal-revenue 
taxes  on  distilled  spirits  "then  the  prices  of  the  goods  sold  herein  are 
subject  to  such  price  increases  as  will  equal  the  amount  of  the  increases 
thereof  of  the  internal-revenue  taxes."  And  Congress  having  increasetf 
the  internal  revenue  upon  alcohol,  and  the  contractor  having  paid  the  In- 
creased  tax  on  alcohol  procured  for  the  performance  of  the  contract,  the 
manufacturer  is  entitled  to  have  the  price  paid  to  it  for  said  ammonia 
so  increa.sed  as  to  absorb  the  increased  tax  so  paid  upon  the  alcohol 
required  in  the  manufacture  of  the  ammonia.  The  fact  that  the  dl»* 
tiller  may  be  entitled  to  have  the  tax  refunded  by  the  tax  collectinsr 
department  of  the  Government,  in  the  event  that  he  so  elects,  will  not 
prevent  his  relying  upon  the  terms  of  his  contract  and  collect  the 
increased  cost  thereon.  (Glens  Falls  Pharmaceutical  Co.,  Case  No.  6, 
p.  18.) 
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READJUSTMENT  OF  CONTRACT. 

See  Act  of  Majkh  2  (Hudson  Bay  Knitting  Co.  (Ltd.)>  Case  No.  484.  p. 
686). 

RSASQNABLfi  GARS  AND  PRUDKNGB. 

Cross  references:  Cancellation;  Rrcission;  Subcontbactob. 

RBCISSION. 

Cross  referaices :  Cancellation  ;  SuBooNtBAcross. 

RECOMMENDATION  OF  AWARD. 

Cross  references:  Anticipation  of  Contract;  Expenditubes  in  Antici- 
pation OF  Contract. 

Recommendation  of  Award,  Effect  of. — ^Where  a  recommendation  of  an 
award  to  claimant  was  made  on  November  1,  1918,  and  no  formal  con- 
tract was  ever  Issued  thereon,  th^re.  was  no  contract  binding  upon  the 
Government  obligating  it  to  purchase  articles  alleged  by  claimant  to 
have  been  purchased,  even  though  under  the  mistaken  idea  it  had  a 
contract,  the  claimant  manufactured  certain  articles,  and  a  purchase 
order  is  issued  therefor  and  the  goods  have  been  inspected,  accepted, 
and  paid  for,  the  Government  has  gone  as  far  as  it  could  in  reimbursing 
claimant  for  expenses  incurred  under  such  alleged  verbal  contract.  (Na- 
tional Enameling  &  Stamping  Co.,  Case  308,  p.  362.) 

Recommendation  of  Award,  Effect  of. — Where  a  recommendation  of  an 
award  to  claimant  was  made  on  November  1,  1918,  and  no  formal  con- 
tract was  ever  issued  thereon,  there  was  no  contract  binding  upon  the 
Government  obligating  it  to  purchase  articles  alleged  by  claimant  to  have 
been  purchased,  even 'though  under  the  mistaken  idea  it  had  a  contract, 
the  claimant  manufactured  certain  articles,  and  a  purchase  order  is 
issued  therefor  and  the  goods  have  been  Inspected,  accepted,  and  paid  for, 
the  Government  has  gone  as  far  as  it  could  in  reimbursing  claimant  for 
expenses  incurred  under  such  alleged  verbal  contract..  (National  Enam- 
eling &  Stamping  Co.,  Case  No,  308,  p.  362.) 

REGULATIONS  OF  ARMY. 

See  Army  Regulations  (Pacific  Commissary  Co.,  Case, No.  68,  p.  838), 

REIMBURSEMENT. 

Cross  references :     Anticipation  of  Expenditures  in  ;  Expenditures  in 
Anticipation  of  Contract;  Specifications. 

Reimbursement  for  Expenses  in  Preparing  to  Perform  Verbal  Con- 
tract.— A  contractor  who  purchases  material  to  comply  with  a  verbal 
contract  to  manufacture  military  blouses  which  is  later  canceled  without 
fault  on  his  part  is  entitled  to  compensation  for  the  loss  resulting  there- 
from.    (Louis  Fleischer  &  CJo.,  Case  No.  35,  p.  144.) 

Reimbursement  for  Extra  Expense  Due  to  Change  of  Specifications.— 
Where  the  specifications  accompanying  a  contract  set  no  standard  of 
perfection  for  the  sealing  of  metal  hard-bread  cans,  the  packing  of  which 
was  an  innovation  entirely  new  to  the  baking  industry  and  there  was  no 
machine  then  in  u.se  for  the  puriwse  of  soldering-  covers  on  such  square 
cans,  necessitating  the  performance  of  this  work  by  hand  labor,  and  later 
the  contractor  was  notified  that  the  Government  would  insist  upon  a 
standard  of  98  per  cent  perfection,  which  necessitated  the  closing  down 
the  plant  for  four  days  for  the  purpose  of  installing  facilities  for  testing 


974  TOPICAL  INDfiX. 

REIMBURSEMENT— Continued.  '  .• 

in  order  that  this  standard  of  j^erfection  mi^ht  be  met  and  in  order  that  a 
large  quantity  of  cans  already  accumulated  might  be  put  through  the  test, 
the  contractor  is  entitled  to  be  reimbursed  for  the  extra  ezliens^  occa- 
sioned by  such  change  and  incident  thereto.  (Henrjr  S.  Blcnrett  &  Bmml 
Case  No.  26.  p.  107.) 
Reimbubsement  for  Incre.\8ed  Facilities  ;  Implied  CoNTRAcrrs,  Facts  In- 
si^FFiciENT  TO  CREATE. — Where  a  manufacturer  enters  into  a  contract  fbr 
the  erection  of  additional  facilities  in  anticipation  of  receiving  a  Govern- 
ment contract  which  he  later  receives,  no  implied  obligation  is  Imposed  on 
the  Government  to  compensate  the  manufacturer  for  the  excessive  cost  of 
such  additional  facilities.  (Bibb  Manufacturing  Co.,  Cases  Nos.  40  and 
41,  p.  107.) 

REIVmTKSKMETfT  FOR  BXTRA  EXFENSE  DXTE  TO  CHANOE  OF  SPKCmCATIOWfl. 

Where  at  the  time  of  making  a  contract  for  the  manufacture  of  crackers 
the  standard  used  by  the  cracker  iudufrtry  permitted  5  per  cent  grindings 
of  broken  crackers  mixed  in  the  douje^  a  subsequent  ruling  prohibiting 
the  use  of  more  than  2  per  cent  grindings  operates  as  a  diange  in  the 
specifications,  for  which  the  manufticturer  is  entitled  to  compensation 
for  resulting  loss.    (Henry  S.  Blewett  &  Sons,  Case  No.  26,  p.  107.) 

REiMBtrRSEMEWT  FOR  INCREASED  CosT  OF  LABOR. — ^ITndcr  a  contract  with  the 
Government  for  the  manufacture  of  raincoats,  which  provides  in  part  that 
in  the  event  that  labor  disputes  shall  arise  directly  affecting  the  perform- 
ance of  the  contract  and  likely  to  cause  delay  in  making  deliveries  as 
agreeil,  and  which  provides  that  upon  notice  to  the  Secretary  of  War  in 
the  prescribed  manner  that  he  may  settle  such  dispute,  which  settlement 
the  contractor  is  required  to  accede  to  and  comiHy  with,  and  in  which 
event  he  Is  to  receive  extra  compensation,  provided  he  is  required  by 
such  settlement  to  pay  labor  costs  higher  than  those  prevailing  in  the 
performance  of  the  contract  immediately  prior  to  the  settlement,  a  con- 
tractor  who  settles  such  a  dispute  without  gjlving  the  prescribed  notice  to 
the  Secretary  of  War,  and  without  his  approval,  is  not  entitled  to  be 
reimbursed  for  an  increase  in  labor  costs,  although  such  settlement  is 
made  to  enable  the  contractor  to  make  delivery  9t  his  goo^  in  accordAnoe 
with  the  terms  of  the  contract.     (Harrj^  Goodman,  Case  No.  2,  p.  3.) 

f^ee  Contract  (CJlia  ruber  of  Commerce,  Montgomery,  Ala..  Case  No.  1661» 
p.  558). 

See  Contract  (C.  F.  Blanke  Tea  &  Coffee  Co.,  (3ase  No.  31,  p.  536). 

See  Expenditures  ( I>ong-Hargrove  Mfg.  Co.^  Case  No.  386,  p.  578). 

See  Anticipation  (Coleman  College,  Case  No.  447,  p.  686). 

See  Act  of  March  2  (Colemnn  College.  Case  No.  447,  p.  686). 

See  Anticipation  of  (>)ntract8  (R.  C.  Heller  Co.,  Case  No.  160,  p.  529). 

See  Act  of  March  2  (Copper  Clnd  Steel  Co.,  Case  No.  355.  p.  856). 

See  Anticipation  of  Contract  (Lang  Body  Co.,  Case  No.  578.  p.  865). 

REIMBURSEMENT  OF  EDUCATIONAL  INSTITLT^IONS. 
See  Contracts  (Greenville  0)llege,  Case  No.  448,  p.  682). 

RELEASE  OF  CONTRACT. 

See  Acceptance  of  Award  (L.  H.  Gilmer,  Case  No.  430,  p.  189). 

RELEASE  OF  CONTRACT. 

Cross  references:  ('ontracts;  Suppij«:mental  Contracts. 

RELEASE  OF  OPTION. 

See  Option  (Chalmers  Knitting  Mills,  <Jase  No.  451-460,  p.  818). 


UKMINERATION,  GOVERNED  BY  TERMS  OF  AGREEMENT. 
See  Cancelu\tion  (Biiekman  &  Prltchard,  Case  No.  470,  p.  789). 

REPETITION  OF  TERMS  UNNECESSARY  WHEN  UNAMBIGUOUS. 
See  CoNTBACTs  (HudsQii  Biky  Kultting  Co.  (Ltd.).  Case  No.  484,  p.  632). 

REiPRBSENTATIONS  BY  THE  GOVERNMENT. 

Cross  reference:  Contracts. 

Kepbesentations  by  (lOVEBxNMENT,  EFFECT  OF. — The  Government  is  not 
hound  where  the  evidence  disch)ses  that  no  positive  statement  was  made 
l>y  tlie  Government  agent  that  claimant  had  received  or  would  receive  an 
order.     (Oliver  Iron  &  Steel  Co.,  Case  No.  55,  p.  179.) 

RESPONSIBILITY  FOR  DELAY. 

^ee  iHtiJiY  (Hucknuin  St,  Prltchanl,  Case  No.  470.  p.  789). 

*VRE VISION  BY  FEDERAL  TRADE  COMMISSION." 

(.'ross  reference:  Words  and  Phrasfs. 

"•  Revision  by  B'*ederal  Trade  Commission,"  Meaning  of. — Where  it  appears 
that  prior  to  the  date  of  the  contract  In  question  the  Federal  Trade  Com- 
mission was  engaged  in  gathering  data  and  making  investigations  dealing 
with  the  cost  of  production  of  steel  and  other  products,  and  that  since 
The  date  of  the  contract  as  a  result  of  conferences  held  by  the  representa- 
tives of  the  Government  and  the  C>)mmlttee  of  the  American  Wire  and 
Steel  Industries,  and  as  a  result  of  the  work  of  the  Federal  Trade  Cora- 
mission  the  War  iRdustries  Board  by  agreement  with  the  principal 
steel  Industries  of  the  United  States  fixed  the  price  on  steel  articles, 
including  the  steel  contemplated  by  the  alM)ve  contract,  such  action 
constitutes  a  revision  of  the  tentative  price  agreed  on  in  the  contract 
,  above  mentioned  within  the  meaning  of  the  provision :  "  The  above  prices 

are  subject  to  revision  by  the  Federal  Trade  Commission  or  other  Govern- 
ment body."     (The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 

REVISION   BY   FEDERAL  TRADE  COMMISSION,  WHAT   CONSTITUTES. 
Sec  Words  and  Phbases  (Xewinnt  Rolling  Mill  (*o..  Case  No.  497,  p.  649). 

REVISION    BY    FEDERAL   TRADE   COMMISSION,    REFERENCE,    STIPU- 
LATED PRICE. 

Sec  Words  and  Phrases  (Newport  Rolling  Mill  Co..  Case  No.  497,  p.  649). 

'•  Revision  by'  the  Federal  Trade  Commission,"  What  Constitl^tbs. — 
Where  it  api)ears  that  prior  to  the  date  of  the  contract  In  question  the 
Fe<leral  Trade  Commission  was  engaged  in  gathering  data  and  making 
investigations  dealing  with  the  cost  of  prmluction  of  steel  and  other 
products,  and  that  since  the  date  of  the  contract,  as  a  result  of  confer- 
<?nces  held  by  the  representatives  of  the  Government  and  the  Committee 
-of  the  American  Wire  and  Steel  Industries,  and  as  a  result  of  the  work 
4»f  the  Feileral  Trade  (Jommission  the  War  Industries  Board  by  agree- 
ment with  the  principal  steel  Industries  of  the  United  States  fixed  the 
price  on  steel  articles,  including  the  steel  contemplated  by  the  above  con- 
tract, such  acti(m  constitutes  a  revision  of  the  tentative  price  agreed  on 
in  the  contract  above  mentioned  within  the  meaning  of  the  provision: 
"The  above  prices  are  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  b(Hly."  (The  Canton  Sheet  Steel  Co.,  Case 
No.  17,  p.  72.) 

REVOCATION  OF  ORDER. 

See  Acceptance  (Charles  F^  Ames  Co.,  C^ase  No.  2646,  p.  830). 
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S. 

SALES. 

Cross  reference:  Gontbacts. 

Sale. — ^Where  a  contract  granting  the  exclusive  privilege  to  do  tbe  Imimdrjr 
work  of  a  military  reservation  is  canceled  and  subaeqiiently,  in  conrtdT-^ 
ation  of  a  waiver  by  the  laundry  company  of  Its  claim  arising  ther^rooi, 
the  Government  agrees  to  purchase  such  of  the  laundry  machinery  pro- 
cured by  it  especially  to  equip  its  plant  to  handle  the  large  volume  of 
business  of  the  camp,  the  contract  or  sale  is  binding  on  both  parties  and 
the  laundry-  company  can  not  repudiate  such  an  agreement  and  recover 
on  account  of  the  breach  of  the  service  contract.  (Domestic  Laundry 
Co.,  Case  No.  Id9,  p.  244.) 

Sale  of  Goods — Title. — When  the  Government  has  asked  for  bids  on  goods 
offered  for  sale  and  has  noti0ed  one  of  the  bidders  that  his  bid  has  been- 
accepted  the  contract  is  complete  and  title  thereupon  passes  to  the  pur- 
chaser, subject  only  to  a  lien  for  the  balance  of  the  purchase  money. 
(Francis  Bannerman  &  Sons,  Case  No.  67,  p.  658.) 

Sale  of  Goods — Effect  of  DESTBrcxioN. — Loss  of  such  goods  due  to  a  fire 
occurring  after  acceptance  of  bid  but  prior  to  payment  and  delivery  must 
be  borne  by  the  purchaser.  (Francis  Bannerman  &  Sons,  Case  No.  67» 
p.  658.) 

SALE. 

See  Contract  (Certiis  Cold  Glue  Co.,  Case  No.  47,  p.  584). 

SCRAt^. 

Cross  reference :  Rags  and  Cuppings. 

Scrap. — The  Government  does  not  lose  title. to  rags  and  clippings,  or  to 
scrap,  resulting  from  the  manufacture  of  articles  from  Government- 
owned  material,  by  reason  of  any  general  custom  of  the  trade  or  previous 
practice  of  the  Government  or  because  of  adverse  possession  or  laches. 
(Heidelberg,  Wolff  &  Co.,  Case  No.  30,  p.  284.) 

SECRETARY  OF  WAR. 

Cross    references :    Act    of    March    2,    1919 ;    Jurisdiction  ;    Genebai. 
Order  103. 

Secretary  of  War,  Authority. — The  Secretary  of.  War  has  iio  power  to 
adjust  and  settle  in  favor  of  the  Government  a  claim  for  unliquidated 
damages,  except  where  the  agreement  has  not  been  executed  in  the  man- 
ner prescribed  by  law.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

Secbetary  of  War,  Authority  of. — Where  a  contractor  has  made  ex- 
penditures in  excess  of  the  price  fixed  In  a  formal  contract  for  the  con- 
struction of  a  bridpre,  the  Secretary  of  War  has  no  authority  to  increase 
the  compensation  therein  allowed  even  though  the  increased  costs  were 
directly  attributable  to  Government  competition  in  the  local  labor  mar- 
ket. Where  the  equities  in  such  a  case  argue  so  strongly  for  the  claim- 
ant, it  is  proper  to  invite  the  attention  of  Congress  to  the  matter  with  a 
suggestion  that  an  appropriation  be  made  under  which  the  actual  cost 
of  the  project  may  be  paid  to  the  contractor.  (Leavenworth  Bridge  Oo.^ 
Case  No.  278,  p.  348.) 

Secretary  of  War,  Authority. — Where,  in  the  performance  of  a  contract 
with  the  Government,  a  manufacturer  incurs  a  loss  by  reason  of  a  ib1»- 
take  made  in  estimating  his  costs,  neither  the  Secretary  of  War  not  any 
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subon^inate  officer  cun  modi^  the  contract  to  the.  prejudice  of  the  Gor- 
emment  in  order  to  relieye  tbe  contractor  nor  can  the  relief  be  accorded 
to  liim  by  ma  king  a  subsequent  contract  for  additional  goods  at  a  price 
fixed  with  a  view  to  compensating  the  manufacturer  for  his  loss  under 
the  prior  contract.  (Demdmi  Manqfrturing  Co.,  Case  No.  4,  p.  28.) 
Secbetasy  of  Wab,  Authobitt  of,  TJndkb  Dskt  Act. — ^In  a  claim  under  ai 
formally  executed  contract  for  the  construction  of  a  bridge  at  a  fixed 
price,  where  it  appears  that  owing  to  the  operations  of  the  Government 
in  the  neighborhood  attracting  from  claimant  large  numbers  of  skilled 
laborers  at  high  rates  of  wages  and  in  using  a  large  amount  of  construc- 
tion materials  the  result  of  which  was  to  increase  the  cost  of  the  project 
to  the  contractor  far  beyond  the  contract  price,  the  Secretary  of  War 
or  the  War  Department  Board  of  Contract  Adjustment  has  no  authority 
to  accord  claimant  the  relief  sought  to  relieve  it  from  such  extraordinary 
losses,  but  in  view  of  the  equities  of  the  claim  the  latter  will  recom- 
mend that  the  attention  of  Congress  be  invited  to  the  matter,  with  the 
suggestion  that  an  appropriation  of  the  amount  claimed  be  made  for 

•  the  relief  of  the  claimant.  (Leavenworth  Bridge  Co.,  Case  No.  278, 
p.  348.) 

Secretary  of  Was,  Jurisdiction  of. — The  act  of  March  2,  1919,  is,  by  its 
terms,  confined  to  cases  "where  claims  arise  out  of  contracts  which  have 
not  been  executed  in  the  manner  prescribed  by  law.  The  Secretary  of 
War  derives  no  authority  from  said  act  to  settle  claims  arising  from 
validly  executed  contracts.  (Doehler  Die  Casting  Co.,  Cases  Nos.  51 
and  372,  p.  48.) 

Secretary  OF  War,  Settlement  of  Labor  Disputes. — Under  a  contract 
with"  the*  Crovemment  for  the  .manufacture  of  raincoats,  which  provides 
in  part  tfeat  in  the  event  that  labor  disputes  shall  arise  directly  affect- 
ing the  performance  of  the  contract  and  likely  to  cause  delay  in  making 
deliveries  as  agreed,  and  which  provides  that  upon  notice  to  the  Secre- 
tary of  War  in  the  prescribed  manner  that  he  may  settle  such  dispute, 
which  settlement  the  contractor  Is  required  to  accede  to  and  comply 
with,  and  in  which  event  he  is  to  receive  extra  compensation,  provided 
he  is  required  by  such  settlement  to  pay  labor  costs  higher  than  those 
prevailing  In  the  performance  of  the  contract  Immediately  prior  to  the 
settlement  a  contractor  who  settles  such  a  dispute  without  giving  the 
prescribed  notice  to  the  Secretary  of  War,  and  without  his  approval,  is 
not  entitled  to  be  reimbursed  for  an  increase  in  labor  costs  although  such 
settlement  is  made  to  enable  the  contractor  to  make  delivery  of  his 
goods  in  accordance  with  the  terms  of  the  contract.  (Harry  Goodman, 
Case  No.  2,  p.  3.)  *  •; 

Secretary  of  War,  Authority  of. — The  act  of  March  2,  1919,  authorized 
the  Secretary  of  War  to  adjust,  pay,  or  discharge  any  agreement,  express 
or  Implied,  upon  a  fair  and  equitable  basis  that  has  been  entered  Inttf 
in  good  faith  during  the  war  and  prior  to  November  12,  1918,  by  an 
officer  or  agent  under  his  authority  for  purposes  connected  with  the 
prosecution  of  the  war,  when  such  agreement  has  been  performed  in 
whole  or  part,  or  expenditures  have  been  made  or  obligations  incurred 
upon  the  faith  of  the  same  prior  to  November  12,  1918;  but  no  award 
under  the  act  can  in  any  case  include  prospective  or  possible  profits  on 
any  part  of  the  contract  beyond  goods  and  supplies  delivered  to  and  ac- 
cepted by  the  Government,  and  in  addition  a  reasonable  remuneration 
for  expenditures  and  obligations  or  liabilities  necessarily  incurred  in 
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lierforiBiD^  or  preparing?  to  perfarm  the  eoHtmct.    (l%e  Ktrtlcmal  Bnaniel- 
log  4k  StaniEdflS  Co.,  Case  No.  289,  p.  SS9.) 
See  Act  or  ^rABCH  2  (Ranweiir,  McAfee  &  Co.,  Case  Xo.  8,  p.  593). 

Derives  no  authority  from  Dent  Act  to  settle  formal  contract.  (See  Act 
OF  March  2,  1919,  Doehler  Die  Casting  Co.,  Case  No.  51-372,  p.  48.) 

Memorandum,  designating  Board  of  Contract  Adjustment  as  his  agent  to 
adjust  Claims.     (Pomllio  Bros.,  Case  No.  81,  p.  602.) 

Opinion  of,  on  ap|)eal  (American  Smefting  &  SieilniDg  Co.,  Case  No.  18, 
p.  159.) 

SscuETAMY  «r  War,  JintisDicrioN. — ^The  act  of  filarch  2,  1919,  is  not  appli- 
cable to  agreetneats  entered  Into  on  or  aftor  November  12,  1918,  and, 
ttiepefore,  ()oes  not  confer  any  Jarladietlen  upon  tbe  Secretary  of  War, 
Bor  any  hoard  or  officer,  to  Adjust,  pay,  or  discharge  any  agreements 
(Hutered  into  on  nr  after  No^-emher  12,  1918.  ( Davenport-Brmm  Co., 
Case  No.  83,  p.  851.) 

See  Act  or  March  2,  t9in  (I»ittsbnrg  By-I^rortucts  Co.,  Case  No.  1823,  p. 
757). 

3BTTLEMENT  CONTRACT. 

See  Claims  Ajusing  Out  of  Compvlsobt  Obdbb  (Plttiliiirg  By-Pfoducts 
Co.,  Case  No.  1823.  p.  757). 

SBTTLBMENT  OF  LABOR  DISPUTES. 

Cross  references :  Labor  Disputes. 

Skttlement  of  Labor  Disputes. — Under  a  contract  with  the  Government 
for  the  manufacture  of  raincoats,  which  provides  in  part  that  in  the 
event  that  labor  disputes  shall  arise  directly  affecting  the  performance 
of  the  contract  and  likely  to  cause  delay  in  making  deiivertes  as  agreed, 
and  which  provides  that  upon  notice  to  the  Secretary  of  War  in  the 
prescrlbe<l  manner  that  he  may  settle  such  dispute,  which  settlement  the 
contractor  l.s  required  to  accede  to  and  comply  with,  and  in  whldi  event 
he  is  to  receive  extra  compensation,  provided  he  to  required  by  such  set- 
tlement to  pay  labor  costs  higher  than  those  prevailing  In  the  perform- 
ance of  the  contract  immediately  prior  to  the  settlement,  a  contractor 
who  settles  such  a  dlspote  wltlioiit  giving  Hiepieseffihed  nottee  to  the 
Secretary  of  War.  and  without  his  approval,  is  not  entitled  to  be  reim- 
bursed for  an  increase  in  labor  costs  although  stK'h  settlement  is  made  to 
enable  the  contractor  to  make  delivery  of  his  goods  in  aceordance  with 
the  terms  of  the  c<mtract.     <  Harry  Goodman,  Case  No.  2,  p;  3.) 

SEVKRABILITY. 

See  Contracts  (Torrey-Epsteln  Co.,  Cases  Nos.  GO-64,  p.  543.) 

SEVERABILITY  OF  TERMS  OF  CONTRACT. 

Cross  refei-ences:  Contracts;  Consiwcration. 

Sk^kr.\btlity  ok  Provisions  of  Contract. — A  clause  lu  a  contract  pro- 
vidinp:  for  the  payment  of  a  **  separate  compensation  and  premium  "  for 
the  exercise  by  the  contractor  of  "his  best  efforts  to  avoid  all  possible 
waste  "  in  the  use  of  Government-owned  materials  is  severable  from  the 
contract  for  the  reason  that  It  is  complete  in  itself;  the  promise  of  the 
(government  being  completely  balanced  by  the  promise  of  the  contractor. 
without  reference  to  other  provisions  of  the  contract.  Having  been  sepa* 
rated  from  the  contract,  the  same  rule  of  consideration  as  determined  Its 


TOPICAL  IITDEX.  979* 

SEVERABILITY  OF  TERMS  OF  eONTRACT— Ckmtlnued. 

validity  when  it  stood  by  itself  in  a  suppiemental  agreement  is  appli- 
cable.    (Heidelberg,  Wolff  &  Co.,  Case  No.  30,  p.  284.) 

SPECIFICATIONS. 

Cross  reference:  Reimbubsement. 

Specitications,  Change  of. — ^Where  at  the  time  of  making  a  contract  for 
the  manufacture  of  crackers  the  standard  used  by  the  cracker  industry 
liermitted  5  per  cent  grindlngs  of  broken  crackers  mixed  in  the  dough, 
a  subsequent  ruling  prohibiting  the  use  of  more  than  2  per  cent  grindings 
operates  as  a  change  in  the  specifications,  for  which  the  manufacturer 
is  entitled  to  compensation  for  resulting  loss.  (Henry  S.  Biewett  & 
Sons,  Case  No.  26,  p.  107.) 

Changes  in  Specifications — Provided  for  in  Contb.4CT. — ^Where  a  con- 
tract provides  the  method  (ft  adjustment  in  case  of  a  change  of  speeiflea- 
tions  it  must  be  followed  and  claim  should  not  be  under  act  of  March  2,. 
191».     (L  Berger  Co.  (Inc.),  Case  No.  507.  p.  636.) 

Specifications,  Change  of. — Where  the  specifications  accompanying  a 
contract  set  no  standard  of  perfection  for  the  sealing  of  metal  hard- 
bread  cans,  the  packing  of  which  was  an  innovation  entirely  new  to. 
the  baking  Industry,  and  there  was  no  machine  then  in  use  for  the 
purpose  of  soldering  covers  on  such  square  cans,  necessitating  the  per- 
fOrmftDce  of  this  work  by  hand  labor,  an/l  later  the  contractor  was  noti- 
fied that  the  Government  would  insist  upon  a  standard  of  98  per  cent 
perfection,  which  necessitated  the  closing  down  of  the  plant  for  four  days 
for  the  purpose  of  Installing  facilities  for  testing  in  order  that  this, 
standard  of  perfection  might  be  met  and  in  order  that  a  large  quantity 
of  cans  already  accumulated  might  be  put  through  the  test,  the  con- 
tractor is  entitle<l  to  be  reimbursed  for  the  extra  expense  occasioned 
by  such  change  and  incident  thereto.  (Henry  S.  Biewett  &  Sons,  Case 
No.  26,  p.  107. ) 

Spbtifications. — Where  by  the  terms  ^of  a  Government  contract  for  the- 
manufacture  of  ambulance  water  tanks  the  contractor  engages  to  furnish, 
tanks  in  accordance  with  definite  specifications  which  provide  "  the 
flange  to  have  threads  to  engage  a  three-eightb-lnch  brass  compressioDi 
bibcock,"  the  manufacturer  is  required  to  furnish  with  each  tank  a> 
"brass  compression  bibcock."  If  the  specifications  only  mentioned  the 
bibcock  in  order  to  indicate  how  the  tank  and  aperture  were  to  be 
constructed  it  was  not  necessary  to  specify  that  the  bibcock  should  be 
a  brass  compression  bibcock.     (C.  C.  Fonts  Co.,  Case  No.  7,  p.  13.) 

See  Change  in  Contbact.     (Henry  S.  Biewett  &  Sons,  Case  No.  26,  p.  107.), 

SPELLING  OUT  CONTRACT. 

8ee  Contracts.    (Beattie  Mfg.  Co.,  Case  No.  265,  p.  26&t) 

STATEMENTS  OF  UNAUTHORIZED  AGENT. 

Cross  references :  Agents  ;  Anticipation   of  Contracts  ;  Expenditures. 
IN  Anticipation  of  Contract. 

Statements  of  Unauthorized  Agent. — A  manufacturer  who  purchases  sup- 
plies in  anticipation  of  a  Government  order  even  though  told  by  an  un-^ 
authorized  Government  agent  that  a  contract  for  a  certahi  amount  of 
goods  would  be  awarded  is  not  entitled  to  comi)en.sation  for  loss  sustained; 
through  the  purchase  of  materials.  (The  Burdett  Manufacturing  Co.,. 
Case  No.  43,  p.  113.) 
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See  Contracts  (Long-Hargrove  Mfg.  Co.,  Case  No.  366,  p.  578.) 

STATUTES. 

Cross  references :  Act  of  Mabch  2,  1919 ;  Statute  of  Fbauds  ;  .Public 
Acts. 

United  States  Compttjcd  Statutes,  Section  6854;  Revised  Statutes,  Sec- 
tion 3744. — An  ordnance  purchase  order  according  to  the  terms  of  which 
the  material  ordered  is  not  to  be  delivered  within  60  days,  and  is  In 
-  '  excess  of  $500,  does  not  comply  with  the  provisions  of  United  States 
Compiled  Statutes,  section  6854,  and  does  not  constitute  a  binding  contract 
on  the  Government,  which  is  within  its  rights  in  canceling  same  before 
written  contract  is  validly  executed  in  manner  prescribed  by. section 
3744,  Revised  Statutes.    (Davenport-Brown  Co.,  Case  No.  1573,  p.  227.) 

STATUTE  OF  FRAUDS. 

Statute  of  Frauds. — No  enfordble  contract  is  created  In  the  State  of  New 
York  by  an  agreement  to  purchase  goods  to  be  manufactured  thereunder 
which  are  suitable  for  sale  to  others  in  the  usual  course  of  the  seller's 
business  where  no  memorandum  was  signed  by  the  party  to  be  charged 
with  reference  to  it  and  nothing  in  earnest  was  given  to  bind  such  a 
contract.    (The  Symington- Anderson  Co.,  Case  No.  28,  p.  97.) 

Statute  of  Frauds,  Section  3744,  Re\'ised  Statutes,  Construed. — Section 
3744.  Revised  Statutes,  is  a  statute  of  frauds,  and  with  certain  statutory 
exceptions  no  action  can  be  maintained  against  the  Government  for  the 
breach  of  any  contract  which  does  not  comply  w^lth  its  provisions.  A 
contract  not  complying  with  the  statute  Is  void.  (Davenport-Brown  Co.. 
Case  No.  1573,  p.  227.) 
.Statute  of  Frauds. — A  contract  made  and  to  be  performed  in  the  State 
of  New  York  is  subject  to  and  governed  by  its  laws,  and  if  invalid  in 
that  State  no  liability  arises  on  the  part  of  the  Government  to  com- 
pensate a  contractor  for  a  claim  arising  out  of  such  contract.  (The 
Symington-Anderson  Co.,  Case  No.  28,  p.  97.) 

STORAGE. 

.See  Insurance  and  Storage.     (Great  Westeni  Electric  Co.,  Case  No.  44, 
p.  762.) 

STUDENTS'  ARMY  TRAINING  CORPS. 

Cross  reference:  Implied  Contracts. 

Students'  Army  Training  Corps,  Expenses  .  Incurred  by  Institutioiv 
Seeking  to  Establish. — ^An  institution  which  incurred  obligations  in 
l)reparing  for  the  establishment  of  a  Students'  Army  Training  Corps 
is  not  entitled  to  compensation  therefor  unless  it  is  shown  that  such 
institution  met  all  of  the  requirements  set  out  in  the  circular  from  the 
War  Department  under  date  of  July  1,  1918,  as  in  the  absence  thereof 
no  contractual  relations  existed  between  the  Government  and  the  insti- 
tute. The  fact  that  the  officers  of  an  Institution  believed  that  their 
institution  met  the  Government  requirements  and  incurred  obligations  by 
reason  of  such  belief  and  It  later  developed  that  the  institution  did  not 
meet  these  requirements  does  not  lay  any  liability  upon  the  Government. 
:      (Marion  Institute,  C^ise  No.  27,  p.  139.) 

JiURCONTRACTORS. 

Subcontractors,  Procedure  for  Relief  of. — ^The  proper  procedure  for  a 
subcontractor  claimant  would  be  for  it  to  arrange  with  the  prime  con- 
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tractor's  subcontractor  to  include  the  claim  in  its  settlement  with  the 
prime  contractor  as  in  Its  settlement  with  the  Government  the  prime 
contractor  is  entitled  to  incorporate  any  proper  liability  on  account  of 
such  subcontract  if  the  same  was  contemplated  as  necessary  in  the 
prime  contractor's  contract  with  the  Government.  In  the  event  the 
claimant  can  not  arrange  with  the  first  subcontractor  relief  may  be  had 
by  an  appeal  to  the  Claims  Board  having  jurisdiction  of  the  claim  of  the 
prime  contractor.      (Teetor-Hartley   Motor  Corporation,   Case  No.   361, 

p.  120.) 

Claim  of  Subcontractor  Against  Prime  Contractor  Vnder  Purchase 
Orders. — ^Where  a  claim  arising  from  a  Quartermaster  Department  pur- 
chase order,  for  over  $25,000,  not  executed  according  to  law,  is  made 
against  the  Government  by  a  prime  contractor,  a  subcontractor  will  not 
be  allowed  to  intervene  for  the  purpose  of  having  its  claim  against  the 
prime  contractor  allowed  under  the  pro\ision  of  section  4  of  the  act  of 
March  2,  1919,  where  it  does  not  show  that  it  had  furnished  material 
to  the  prime  contractor  with  the  approval  of  an  agent  of  the  SecTetary 
of  War ;  or  that  the  prime  contractor  is  insolvent ;  or  that  such  materials 
were  delivered  to  the  prime  contractor  with  knowledge  that  they  were 
to  be  used  in  connection  with  said  purchase  order,  or  that  it  even  knew 
of  the  existence  of  such  purchase  order,  where  delivery-  of  such  materials 
to  the  prime  contractor  was  completed  before  the  date  of  such  purchase 
order.  In  such  circumstances  the  subcontractor  has  adequate  authority 
of  law  for  its  protection  without  recourse  to  said  act.  (Marion  Cash 
Feed  Co.,  Cases  Nos.  580-582,  and  The  Union  Products  Co.,  Case  No. 
1481,  p.  403.) 

Relief  of  Subcontractor  Under  Section  4  of  Act  of  March  2.  1919. — Act 
OF  March  2,  1919. — Where  a  prime  contractor  has  a  procurement  order 
for  not  to  exce?<l  $25,000,  a  subcontractor  can  not  invoke  section  4  of 
the  act  of  March  2,  1919,  for  the  purpose  of  obtaining  relief  against 

« 

such  i)rime  contractor.  (Marion  Cash  Feed  Co.,  Cases  Nos.  580-582,  and 
The  Union  Prwlucts  Co.,  Case  No.  1491,  p.  403.) 

Subcontractor,  Protection  of  Section  4  of  the  Act  of  March  2,  1919. 
Not  Available  to  Vendor  Under  (Circumstances  Stated. — The  prime 
contractor  claimed  for  goods  delivered  to  the  United  States  under  four 
procurement  orders  for  hay,  three  of  which  are  formally  executed  and 
one  informally  executed.  Where  a  vendor  sold  hay  to  the  prime  con- 
tractor, which  hay  was  all  delivered  to  the  Government  prior  to  the 
date  of  the  informal  procurement  order,  the  vendor  can  not  invoke 
the  protection  of  section  4  of  the  act  of  March  2,  1919,  as  a  subcontractor. 
(Marion  Cash  Feed  Ck).,  Cases  Nos.  580-582,  and  The  Union  Products  Co.. 
Case  No.  1481,  p.  403.) 

Subcontractor  Under  Section  4  of  the  Act  of  March  2,  1919,  Approval 
BY  Agent  of  Secretary  of  War  Nbcessary. — Even  though  the  orders 
under  which  hay  was  delivered  were  informal,  the  evidence  does  not 
show  that  the  vendor  of  the  hay  was  a  subcontractor  within  the  mean- 
ing of  section  4  of  the  act  of  March  2,  1919,  since  it  does  not  appear  that 
any  part  of  the  prime  contract  was  sublet  with  the  approval  of  an  agent 
of  the  Secretary  of  War  duly  authorized  thereto.  (Marion  Cash  Feed 
Co.,  Cases  Nos.  580-^2,  and  The  Union  Products  Co..  Case  No.  1*481, 
p.  403.) 

Subcontractor — Preference  to  Creditor  of  Prime  Contractor — Necessity 
FOR  Clear  Proof  Under  Section  4,  Act  of  March  2,  1919. — In  a  case 
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where  the  protection  alTonled  by  section  4  of  the  act  of  March  2;  1919^ 
would,  if  applied,  probably  result  in  a  preference  to  one  of  the  creditors 
of  the  claimant,  the  evidence  should  be  convincing  that  the  alleged  sul>- 
contractor  has  brought  himself  within  the  meaning  of  said  sectioix 
(Marion  Cash  Feetl  Co.,  Cases  Nos.  580-582,  and  Union  Products  Co..  Case 
1481,  p.  403. ) 
See  Act  of  March  2  (Marion  Cash  Feed  Co.,  &  Union  Products  Co.,  Case 
No.  1481,  p.  403. ) 

SUBSEQUENT  ORDER. 

See  Act  of  March  2  (St.  Louis  Metal  ware  Co.,  Case  No.  398,  p.  628). 
SUBSISTENCE. 

See  Agent  (Pacific  Commissary  Co.,  Case  No.  68,  p.  838). 

SUBSTITUTION  OP  WORK. 

Cross  references:  Amendment  of  Contract;  Contract,  Amendment  of; 
Diminution  of  Profits. 

Substitution  of  Work  Under  Contracts. — ^Where  a  prior  contract  is 
amended  to  the  extent  only  of  substituting  similar  work  of  the  same 
quantity,  the  rate  of  payment  remaining  unchanged,  the  contractor  is  not 
eutitled  to  damages  on  account  of  cancellation.  (F.  Benltez  Rexach* 
Case  No.  65,  p.  193.) 

SUFFICIENCY  OF  PROOF. 

Cross  reference:  Evidence;  Proof. 

Sufficiency  of  Proof. — Where  the  evidence  produced  by  a  claimant  in 
support  of  his  claim  is  indefinite  and  uncertain  the  claim  will  be 
disallowed,  even  though  the  board  consents  to  the  principle  of  the  claim. 
(Henry  S.  Blewett  &  Son,  Case  No.  26,  p.  107.) 

SUPPLEMENTAL  CONTRACTS. 

Cross  references:  Bonus;  Premium;  Spbcificationb. 

Supplemental  Agreements. — A  supplemental  agreement  providing  for  the 
payment  of  a  "  separate  compensation  and  premium  **  for  the  exercise 
by  the  contractor  of  **  his  best  efforts  to  avoid  all  possible  waste "  in 
the  use  of  Government-owned  materials  is  not  supported  by  a  valid 
consideration  and  is  therefore  not  binding  upon  the  Government  for  the 
reason  that  the  law  applicable  to  the  original  contract  required  the  exer- 
cise of  wdinary  skill  and  efllciency,  which  In  each  case  Is  determined  by 
that  degree  of  skill  and  efficiency  which  the  contractor  exercised  upon  in 
his  non-Government  business.     (Heidelberg,  Wolff  &  Co.,  Case  No.  30, 

p.  284.) 
Supplemental  Agreement. — Where  there  is  an  express  contmct  carrying 
out  the  intention  of  the  parties,  the  law  will  not  imply  an  agreement. 
(Doehler  Die  Casting  Co.,  Cases  Nos.  51  and  372,  Case,  No.  51,  p.  48.) 

SUPPLY  CIRCULARS. 

SUPPLY  CIRCULAR  17. 

Supply  Circular  17,  as  Amended,  Procedure  Under. — Where  the  claimant 
incurred  expense  in  procuring  additional  equipment  at  the  request  of  a 
duly  authorized  agent  of  the  Secretary  of  War  on  behalf  of  the  (3oveni- 
ment,  upon  the  as.suranc*e  that  as  soon  as  it  was  properly  equipped  it 
would  receive  a  large  order  for  bread  cans,  but  no  such  order  was  ever 
received  by  it,  an  agreement  resultefl  which  is  within  the  provision*  of 
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the  act  approved  March  2,  1919,  and  the  claim  will  be  referred  to  the 
Claims  Board,  Dire<*tor  of  Purchase,  for  the  making  of  an  award  to  the 
claimant  pursuant  to  Supply  Circular  17.  (New  Orleans  Can  Co,,  Case 
No.  29,  p.  176.) 

SUPPLY  CIRCULAR  111. 

Cross  reference :  Termination  and  Settlement  of  Claims. 

Claims  Under  Supply  Circular  No.  111. — There  is  no  obligation  on  the  part 
of  the  Government  to  reimburse  claimant  for  loss  on  materials  alleged  to 
have  been  kept  on  hand  for  furnishing  various  branches  of  the  Army  and 
Navy  and  Government  contractors,  unless  they  were  purchased  for  the 
execution  of  contracts  existing  at  the  time  of  the  armistice  and  terminated 
by  the  Government,  in  which  circumstances  it  may  make  a  claim  pursuant 
to  Supply  Circular  No.  Ill,  1918.  (Peerless  Insulated  Wire  &  Cable  Co., 
Case  No.  479,  p.  380.) 

Supplemental  Contract. — Where  there  was  an  existing  contract  between 
a  contractor  and  the  Government  which  was  modified  by  a  notice  sent 
out  by  the  Government  and  this  notice  was  compiled  with  by  the  con- 
tractor, the  contractor  is  entitled  to  a  reasonable  compensation  for  in- 
creased cost  of  production  caused  by  the  modification  of  the  contract, 
(Lyons  &  Zeeman,  Case  No.  379,  p.  567.) 

SUSPENSION  AND  CANCELLATION. 

Cross  references :  Act  of  March  2,  1919 ;  Cancellation  ;  Informai. 
Contracts. 
Suspension  and  Cancellation. — Where  it  is  established  that  an  informal 
contract  was  made  by  the  Government  which  was  suspended  three  days 
thereafter  and  later  canceled,  the  claimant  will  not  be  aw-arded  any 
relief  except  as  to  expenses  or  obligations  Incurred  during  such  three- 
day  period  that  the  contract  was  in  force.     (A.  J.  Bates  Co.,  Case  No.  316, 

p.  371.) 

T. 
TENTATIVE  PRICE. 

Cross  references:  Fixed  Price:  Price  Fixing  Committe*:;  War  Indus- 
tries Board. 

Tentatre  Price  Fixed  in  Contract. — ^A  contract  between  the  Govern- 
ment and  a  manufacturer  for  the  immediate  delivery  of  galavnized-steel 
sheets  at  a  price  of  $8.30  per  100  pounds,  qualified  by  a  provision  "  The 
above  prices  are  subject  to  revision  by  the  Federal  Trade  Commission 
or  other  Government  body,"  renders  the  stipulated  price  merely  tenta- 
tive and  subject  to  revision  either  before  or  after  delivery  of  the  goods. 
(The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 

Termination  and  Settlement  of  Claims  Under  Supply  Circui-ar  No. 
Ill,  1918';  Implied  Contracts. — Where  a  claimant  has  formally  executed 
contracts  with  the  Government  which  are  terminated  and  settlement* 
made  under  Supply  Circular  No.  Ill,  and  the  contractor  releases  the- 
Government  with  a  reservation  that  "  it  is  understood  that  there  is  a 
building  claim  pending  before  the  Board  of  Contract  Adjustment,"  in  a 
claim  filed  under  the  act  of  March  2,  1919,  for  amortization  of  buildings 
and  equipment,  the  War  Department  Board  of  Contract  Adjustment  ha» 
no  authority  to  find  that  there  is  an  implied  agreement  on  the  part  of 
the  Government  to  reimburse  contractor  for  claims  it  might  have  made- 
under  the  validly  executed  contracts  and  did  not  make.  (Doehler  Die- 
Casting  Co.,  Cases  Nos.  51  and  372,  p.  48.) 

168552—20 8 
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Termination  and  Settlement  of  Claims  Undeb  Supply  CiRcrLAB  Nou 
111,  1918. — Where  a  clainuint  has  formally,  executed  contracts  with  the 
Government  which  are  terminated  and  settlements  made  under  Supply 
Circular  No.  Ill,  and  the  contractor  release.*?  the  Government  with  a 
reservation  that  "it  is  understood  that  there  is  a  "building  claim  pendini^ 
before  the  Board  of  Contract  Adjustment."  in  a  claim"  filed  under  the  act 
of  March  2,  1919,  for  amortization  of  buildings  and  equipment,  the  War 
Department  Board  of  Contract  Adjustment  has  no  authority  to  find  that 
there  is  an  implied  agreement  on  the  part  of  the  Government  to  relm- 
burse  contractor  for  claims  it  might  have  made  under  the  validly 
execute<i  contracts  and  did  not  make.  (Doehler  Die  Casting  Co..  Cases 
Nos.  51  and  372,  p.  48.) 

TERMS. 

^VP  Act  of  Makch  2,  1919  (The  Lang  B(Hly  Co.,  Ca.se  No.  578,  p.  865). 

t>e€  Contract   (Chamber  of  Commerce.  Montgomery,  Ala.,  Case  No.  1661, 
p.  558). 

TEUMS  OF  (H)NTHACT,  EFFECT  OF,  FAILURE  TO  PROTEST. 

Sec  EgriTAULE  Relief  (Newport  Rolling  Mill  Co.,  Case  No.  497.  p.  649). 
TERMS  OF  (H)XTRACT,  FAILURE  TO  PROTEST,  EF'FECT  OF.  . 

Ser  EgriTAHLE  Relief  (Apollo  Steel  Co..  Case  No.  352,  p.  644). 
TERMS  THAT  (iOVERN  AS  TO  COMPENSATION. 

Sec  Contuact  (B.  Shoninger  &  Co.,  Case  No.  616  p.  735). 
TESTIMONY,  CONFLICT  OF. 

Cro.ss  reference:  Evihence. 
Tkstimony,  Conflict  of. — Where  the  tw<i  witnesses  to  a  controversy  dis- 
•  jigree  as  to  the  facts,  the  s\irrounding  circumstances  will  be  examined 

for  the  purpose  of  determining  which  one  is  corrolK)rated.     (The  Burdett 
Manufa<tunng  Vn.,  Case  No.  43,  p.  113.) 
TIME,  WHEN  CLAIM  IS  FILED  IN  TIME. 

aScc  Amendment  of  Cij^im   (Pittsburg  By-Products  Co.,  Case  No.  1823.  p. 
757 ) . 

TITLE. 

aS'cc  Sale  of  Goods  (Francis  Bannerman  &  Sons,  Case  No.  (57,  p.  658). 

U. 

UNLI(n'II>ATED  DA^LVGES. 

Cr(»ss  references:  Board  of  Contract  Adjustment;  Damages;  Juris- 
DUTioN  ;  War  Department  Board  of  Contract  Adjustment. 

UNLigriDATKD  Damauks.  Aithority  of  Secretary  of  War  to  Ascertain 
Amount  of  and  Ad.ust.— The  Secretary  of  War  has  no  power  to  adjust 
and  settle  a  claim  in  favor  of  the  (4overnment  for  unliquidatwl  damages. 
(Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

I'nltquidated  Damages.— Where  a  contract  fixes  a  certain  amount  and 
such  amount  is  subject  to  deiluction  for  a  counterclaim  which  Is  uncer- 
tain in  character,  such  balance  is  uncertain  and  therefore  unliquidated. 
In  this  case  the  (government,  liavin^'  a  claim  for  damages  resulting  from 
the  breach  of  his  contract  by  the  contractor,  is  entitled  to  deduct  the 
same  from  the  amount  due  the  contractor  for  the  Johnson  grass  used. 
The  amount  of  damage  thus  sustained  being  unascertained  renders  the 
claim  of  the  contractor  uncertain  and  therefore  unliquidated.  (Dewey 
Bros.  Co.,  Case  No.  14,  p.  38.) 
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Unliquidated  Damages,  Authority  of  War  Department*  Board  of  Con- 
tract Adjustment  to  Ascertain  Amount  of  and  to  Adjust. — General 
Order  No.  103  constituting  the  War  Department  Board  of  Contract 
Adjustment  and  defining  its  duties  not  being  a  statutory  provision  must 
be  construed  with  the  limitation  applicable  to  the  iwwers  of  the  Secre- 
tary of  W^ar  to  adjust  and  settle  disputes  and  claims  against  the  War 
Department.  Therefore  the  War  Department  Board  of  Contract  Adjust- 
ment has  no  authority  to  adjust  and  settle  a  claim  for  unliquidated 
damages  arising  out  of  a  breach  of  a  written  contract  executed  accord- 
ing to  law.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

V. 

VALIDITY  OF  VERBAL  AGREIBMBNTS. 

Cross  references:  Act  OFrMARCH  2,  1919;  Contracts,  Verbal;  Verbal 

CONTBAOTS. 

Vaijdity  of  Verbal  Agreements. — In  order  for .  a  verbal  contract  for 
goods  to  be  manufactured  to  bind  the  Government  the  terms  of  the 
agreement  must  have  been  definitely  fixed  and  the  authority  of  the 
officer  or  agent  of  the  Government,  alleged  to  have  made  the  agreement, 
must  be  established  beyond  question.  (Piqua  Hosiery  Co.,  Case  No.  57, 
p.  123.) 

VERBAL  AGREEMENTS. 

Cross  references :  Act  of  March  2,  1919 ;  Contracts  ;  Contracts,  Verbal. 

Verbal  Agreement,  Validity  of. — In  order  for  a  verbal  contract  for  goods 
to  be  manufactured  to  bind  the  Government  the  terms  of  the  agreement 
must  have  been  definitely  fixed  and  the  authority  of  the  officer  or  agent 
of  the  Government,  alleged  to  have  made  the  agreement,  must  be  estab- 
lislied  beyond  question.     (Piqua  Hosiery  Co.,  Case  No.  57,  p.  123.)^ 

See  Act  of  March  2  (Maclntosh-Hemphill  Co.,  Case  No.  663,  p.  737). 

Sec  Oral  Acjrkement  and  Contracts  (National  Carbon  Co.,  Case  No.  469, 
p.  844). 

Verbal  Agreement,  Reimbursement  for  Expenses  in  Preparing  to  Pes^ 
FORM. — A  contractor  who  purchases  materials  to  comply  with  a  verbal 
contract  to  manufacture  military  blouses  which  is  later  canceled  without 
fault  on  his  part  is  entitled  to  compensation  for  the  loss  resulting  there- 
from.    (Louis  Fleischer  &  Co.,  Case  No.  35,  p.  144.) 

VERBAL  CONTRACTS. 

Verbal  Contracts. — Where  the  evidence  is  conflicting,  the  surrounding 
circumstances  will  be  looked  to,  and  where  it  appears  that  the  alleged 
contract  was  invalid  at  the  time  of  its  creation ;  that  no  effort  was  made 
to  have  it  put  in  valid  form;  that  no  work  was  done  under  it;  that 
claimant  was  never  in  a  position  to  comply  with  the  terms  of  such 
alleged  contract;  that  it  sub.^sequently  accepted  a  contract  for  a  less 
amount  which  it  was  unable  to  perform  and  that  no  claim  was  ever 
made  as  to  such  alleged  contract  until  after  the  demands  for  the  work 
alleged  to  have  been  contracted  for  had  ceased  no  contract  is  established 
within  the  meaning  of  the  act  of  March  2.  1919.  (Stewart  Wire  Wheel 
Corporation,  Case  No.  49,  p.  26:3.) 

Verbal  Contract. — Where  the  evidence  is  convincing  that  no  contract 
was  ever  made  by  the  Government  with  the  claimant,  as  alleged,  the 
claimant  is  not  entitled  to  be  reimbursed  for  obligations  and  expenses 
alleged  to  have  been  incurred  by  the  claimant  on  the  faith  of  any  such 
contract.     (Gold  Mark  Knitting  Co.,  Case  No.  45,  p.  250.) 
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Verbal  Contract. — Where  a  claim  is  filed  under  the  act  of  March  2,  1919, 
for  damages  alleged  to  have  arisen  from  the  failure  of  the  Government  to 
execute  a  contract  promised  claimant,  such  alleged  damages  being  due 
to  the  fall  in  prices  of  goods  purchased  in  anticipation  of  the  promised 
contract,  the  claimant  is  not  entitled  to  compensation.  (S.  &  L.  Cohen, 
Case  No.  306,  p.  247.) 

Verbal  Contract. — Where  claimant  had  knowledge  that  the  officer  with 
whom  he  was  dealing  had  no  authority  to  bind  tlie  Government  on  a 
contract,  but  nevertheless  proceeded  to  acquire  equipment  to  fill  a  large 
order  for  articles  which  such  officer  said  he  would  recommend,  and  which 
was  never  consummated,  no  contract  can  be  implied  and  no  reimburse- 
ment allowed  for  expenditures  made  oj:  obligations  incurred  in  anticipa- 
tion of  a  contract.     (Heekin  Can  Co.,  Case  No.  70,  p.  325.) 

Verbal  Contracts,  Acts  in  Contemplation  of. — Where,  in  a  claim  made 
under  the  act  of  March  2,  1019,  the  evidence  Is  sufficiently  clear  that  no 
verbal  contract  was  made  by  the  Government  with  claimant,  the  War 
Department  Board  of  Contract  Adjustment  will  award  no  relief  to  claim- 
ant for  obligations  and  expenses  incurred  in  anticipation  of  receiving  a 
Government  order.     (St.  Louis  Metalware  Co.,  Case  No.  389,  p.  392.) 

Verbal  Contract,  Authority  of  Contracting  Officer. — Where  the  con- 
tracting officer  who  has  proper  authority  to  bind  the  Government  enters 
into  a  verbal  contract  for  future  delivery  of  a  certain  product,  and, 
relying  thereon,  the  contractor  purchases  certain  component  materials 
not  beyond  the  requirements  necessary  to  complete  the  contract  which 
is  then  canceled,  the  contractor  is  entitled  to  be  reimbursed  for  the 
obligations  incurred  and  expenditures  necessarily  made  in  performahce 
or  preparing  to  perform  such  agreement.  (Hero  Manufacturing  Co.> 
Case  No.  270,  p.  376.) 

Verbal  Contract,  Cancellation  of. — A  claim  for  allowance  for  a  part  of 
the  total  expense  of  a  claimant's  plant  on  account  of  maintaining  the 
same  partly  on  a  nonproiluctive  basis  and  other  incidental  expenses 
should  be  carefully  checked  by  a  competent  accountant,  and  no  allow- 
ance should  be  made  which  can  not  be  classified  as  "  expenditures  or 
liabilities  necessarily  incurred  In  performing  or  preparing  to  perform 
said  contract."  (The  National  Enameling  &  Stamping  Co.,  Case  No. 
259,  p.  259.) 

Verbal  Contract,  Cancellation  of. — In  arriving  at  the  measure  of  allow- 
ance to  a  claimant  under  the  act  of  March  2,  1919,  the  schedule  filed 
by  the  claimant  should  be  carefully  checked  up  both  as  to  the  salvage 
value  of  the  materials  on  hand  and  of  special  tools  acquired  for  the  per- 
formance of  the  contract  and  which  are  not  adaptable  to  other  purposes. 
(The  National  Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

Verbal  Contract,  Cancellation  of.  Before  Completion. — ^Where  a  claim- 
ant in  good  faith  places  a  firm  order  to  purchase  materials  for  use  In 
fulfilling  a  verbal  contract  with  the  Government  which  is  thereafter  can- 
celed before  completion,  the  Government  will  hold  him  harmless  from 
loss  sustained  on  the  material  so  purchased.  (The  Columbia  Railway, 
Gas  &  Electric  Co.,  Case  No.  378,  p.  214.) 

\"erbal  Contract,  Cancellation  of. — Where  a  contract  under  an  oral 
agreement  manufactures  articles  for  the  Government  which  are  nevttr 
delivered,  and  the  contract  Is  then  canceled,  and  a  claim  is  made  against 
the  Government  under  the  act  of  March  2,  1919,  the  only  award  which 
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can  be  made  is  a  reasonable  remuneration  for  expenditures  and  obligations 
or  liabilities  necessarily  incurred  in  performing  or  preparing  to  per- 
form the  contract  less  the  salvage  value  of  the  material  or  equip- 
ment so  procured.  (Nationnl  Enameling  &  Stamping  Co.,  Case  No.  259, 
p.  259.) 

Verbal  Contract,  Commitments  Made  in  Anticipation  or. — Notwithstand- 
ing a  contractor  had  from  time  to  time  a  large  number  of  Government 
contracts,  and  on  account  of  the  large  scale  upon  which  Its  business 
was  conducted  it  purchase<l  or  made  commitments  for  large  amounts  of 
raw  materials  in  advance  or  in  anticipation  of  further  Government  con- 
tracts as  a  regular  cH)ui*se  of  business,  in  making  a  claim  under  the  act 
of  March  2,  1919,  for  losses  sustained  on  account  of  such  purchases,  the 
claimant  is  only  entitled  to  be  reimbursed  to  the  extent  of  the  depreciation 
in  value  of  such  purchases  and  commitments  as  were  made  subsequent 
to  and  on  the  faith  of  contracts  actually  made  with  the  Government. 
(Henry  Sonnebom  &  Co.,  Inc.,  Cases  Nos.  332,  334,  and  335,  p.  359.) 

Verbal  Contracts. — Where  a  definite  agreement  has  been  performed,  the 
claimant  is  entitled  to  be^  paid  therefor  in  accordance  with  the  terms 
agreed  upon.  (A.  Nacke  &  Son  (Andrew  Heldrich),  Case  No.  427, 
p.  191.) 

Verbait  Contract,  Evidence  of. — ^Where  the  testimony  given  by  two  wit- 
nesses is  contradictory  as  to  whether  or  not  a  verbal  contract  was  made, 
all  the  surrounding  circumstances  will  be  considered  in  arriving  at  a 
proper  conclusion.     (Oliver  Iron  &  Steel  Co.,  Case  No.  55,  p.  179.) 

Verbal  Contract,  Lack  of  Authority  of  Government  Refbesentativs 
TO  Maki^. — Where  claimant  demands  reimbursement  under  the  act  of 
March  2, 1919,  for  loss  sustained  on  raw  materials  purchased  for  require- 
ments in  completing  an  alleged  Government  contract,  and  it  clearly  ap- 
pears from  the  evidence  that  the  Government  representative  with  whom 
claimant  dealt  had  no  authority  to  make  such  contract,  of  which  fact 
claimant  was  aware,  the  claimant  has  failed  to  show  cause  justifying  an 
award.     (Keystone  Knitted  Fabric  Co.,  Case  No.  437,  p.  355.) 

Verbal  Contract  Made  by  Officer  Having  Authority  to  Make  Same, 
Compensation  for  Loss  Incurred  Thereunder. — ^A  contractor  who  pur- 
chases materials  to  comply  with  a  verbal  contract  to  manufacture  mili- 
tary blouses  which  is  later  canceled  without  fault  on  his  part  is  entitled 
to  compensation  for  the  loss  resulting  therefrom.  (Ix)uis  Fleischer  & 
Co.,  Case  No.  35,  p.  144.) 

Verbal  Contract,  Measure  of  Damages  upon  Cancellation. — ^Where  the 
goods  bought  by  the  contractor  have  been  disposed  of  by  him,  the 
measure  of  compensation  to  which  he  is  entitled  is  the  difference  between 
the  original  cost  of  such  materials  and  the  price  obtained  for  the  same 
when  disposed  of.     (Louis  Fleischer  &  CJo.,  Case  No.  35,  p.  144.) 

Verbal  Contract,  Measure  of  Recovery  for  Expenditures  Under. — ^Where 
no  goods  or  supplies  under  a  verbal  contract  have  been  delivered  to  or 
accepted  by  the  Government  the  only  award  which  can  be  allowed  is  a 
reasonable  remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  pr^aring  to  perform  the  contract. 
(The  National  Enameling  &  Stamping  Co.,  Case  No.  259,  p.  259.) 

Verbal  CJontract,  Validity  of. — ^Where  it  appears  In  the  case  of  an  alleged 
verbal  contract  between  a  manufacturer  and  the  Government  that  not 
only  was  the  price  not  agreed  upon,  but  before  any  binding  contract 
could  be  entered  into  there  had  to  be  competitive  bids,  which  never  oc- 
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cqrred,  and  that  no  officer  of  the  Government  had  authority  to  promise 
that  a  contract  would  be  given  under  the  circumstances  of  the  case,  the 
Government  is  not  liable  for  injury  sustained  by  failure  of  such  manu- 
facturer to  obtain  a  contract  which  it  expected  to  receive  and  which  a 
Government  agent  without  authority  in  the  premises  had  represented  it 
would  receive.  (Plqua  Hosiery  Co.,  Case  No.  57,  p.  123.) 
Verbal  Contbact,  Validity  of. — Where  it  appears  in  the  case  of  an  alleged 
verbal  contract  between  a  manufacturer  and  the  Government  that  not 
only  was  the  price  not  agreed  upon,  but  before  any  binding  contract 
could  be  entered  into  there  had  to  be  competitive  bids,  which  never 
occurred,  and  that  no  officer  of  the  Government  had  authority  to  promise 
that  a  contract  would  be  given  under  the  circumstances  of  the  case,  the 
Government  is  not  liable  for  injury  sustained  by  failure  of  such  manu- 
facturer to  obtain  a  contract  which  it  expected  to  receive  and  which  a 
Government  agent  without  authority  in  the  premises  had  represented  it 
would  receive.     (Plqua  Hosiery  Co.,  Case  57,  p.  123.) 

VERBAL  ORDER,  NOT  RELIED  ON  AS  CONTRACT. 

See  Anticipation  of  Contract  (Lester  Anstem  Co.,  Case  No.  266,  p.  812). 

VOIDABLE  CONTRACTS. 

Cross  references :  Act  of  March  2,  1919 ;  Bonus  ;  Premium  ;  Statute 
OF  Frauds;  Suppixmental  Contracts;  Verbal  Contracts. 

Voidable  (Contracts. — Section  3744,  Revised  Statutes,  is  a  statute  of  frauds 
and  with  certain  statutory  exceptions  no  action  can  be  maintained  against 
the  Government  for  the  breach  of  any  contract  which  does  not  comply 
with  its  provisions.     (Davenport-Brown  Co.,  Case  No.  1573,  p.  227.) 

VOLUNTARY  PLEDGE. 

Cross  references:  Pledge;  Implied  CvONTracts. 

Voluntary  Pledge. — ^A  voluntary,  patriotic  pledge  to  the  Priorities  Division, 
War  Industries  Board,  not  to  use,  nor  permit  products  of  its  manufacture 
to  be  used,  except  for  essential  uses,  does  not  establish  an  implied  con- 
tract on  the  part  of  the  Government  to  reimburse  such  pledgor  for  cer- 
tain losses  alleged  to  have  been  sustained  through  the  observance  of  such 
pledge.     (MncDonnell  Brick  Co.,  Case  No.  296,  p.  198.) 

WAIVER. 

Waiver  of  Limitation,  Effect  of. — Where  a  contractor  waives  the  terms 
of  his  contract,  stipulating  that  calls  for  deliveries  thereunder  shall  not 
exceed  1,000,000  pounds  per. lot,  by  complying  with  a  call  requiring  the 
delivery  of  a  quantity  in  excess  of  1,000,000  pounds,  without  objection  he 
will  be  deemed  to  have  waived  his  right  to  insist  on  subsequent  perform- 
ance in  accordance  with  the  terms  of  the  contract  so  waived  and  is  not 
entitled  to  extra  compensation  for  filling  a  call  in  excess  of  the  stipulated 
amount,  although  such  latter  call  is  filled  under  protest.  (Early  &  Daniel, 
Case  No.  21,  p.  54.) 

Waiver  of  Cancellation. — ^Where  a  manufacturer  upon  notice  to  immedi- 
ately cease  work  on  his  contracts  with  the  Government  protests,  claiming 
that  compliance  therewith  would  cause  excessive  injury  due  to  the  pe- 
culiar circumstances  of  his  case,  in  response  to  which  he  is  informed, 
•*  You  will  be  notified  as  soon  as  possible  concerning  further  action,"  after 
which  communications  of  a  similar  nature  passed  between  the  contractor 
and  the  Government  agents  until  learning  that  the  Government  was  treat- 
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ing  its  original  request  to  cease  work  sent  to  otlier  contractors  at  the 
same  time  it  was  sent  to  the  contract(»r  in  question  as  a  finality,  the  con- 
tractor ceased  work  21  days  after  the  original  request,  the  contractor  is 
entitled  to  compensation  for  the  work  performed  l^etween  the  date  of  the 
original  request  to  cease  work  was  received  and  the  day  work  was 
actually  stopped.  Under  these  circumstances  if  the  (xoverment  represen- 
tatives had  desired  that  the  original  notice  he  treated  as  a  finality  some 
positive  instructions  and  definite  action  along  that  line  should  have  been 
communicatee!  to  the  contractor  and  he  should  not  have  been  lulled  with 
false  security  by  being  informed  that  he  would  be  advised  further.  (Bibb 
Manufacturing  Co.,  Cases  Nos.  40  and  41,  p.  90.) 

WArvER  OF  Compliance  With  Reqi'irements  of  Specifications  in  An- 
other Case  is  Not  Controlling. — The  fact  that  contracts  were  awarded 
by  the  Government  to  other  contractors  who  failed  to  meet  the  require^ 
ments  of  a  War  Department  circular  does  not  entitle  a  contractor  which 
did  not  receive  a  contract  because  of  its  failure  to  meet  the  requirements 
of  said  circular  to  comj^nsation  for  obligations  Incurred  in  anticipation 
of  receiving  such  contract.     (Marion  Institute,  Case  Nf).  27.  p.  139.) 

Watvi«:r  of  Delivery  Dat*:.  P>fect  of. — The  fact  that  delivery  of  part  of 
the  goods  ordered  is  made  after  the  date  fixed  for  the  completion  of  the 
contract  does  not  entitle  the  contractor  to  compensation  in  exce.ss  of 
that  agreed  upon  In  the  contract  duo  to  an  advance  in  the  price  of  the 
subject  matter  contracted  for.  The  remedy  of  the  contractor,  if  default 
was  made  by  the  Government  in  calling  for  and  accepting  the  copper 
within  the  time  specified,  was  to  cancel  the  contract  as  to  the  copper 
remaining  undelivered  after  June  1,  1918.  It  can  not  waive  this  right 
and  clalift  extra  compensation.  (American'  Smelting  &  Refining  Co., 
Case  No.  18,  p.  146.) 

See  Kqttitable  Relief  (Aiwllo  Steel  Co.,  Case  No.  352.  p.  644). 

Sec  Equitable  Relief  (Newport  Rolling  Mill  Co.,  Case  No.  497,  p.  649). 

WAIVER  OF  CONTRACT  PROVISION. 

See  Construction  (Symington  ( 'hicago  Corporation,  (^ise  No.  .350,  p.  773). 

WAR  DEPARTaiENT  BOARD  OP  APPRAISERS. 

Cross  references:  War  Industries  Board ;  Council  of  National  Defense. 
\\'ar  Department  Board  of  Appraisers. — Where  compulsory  orders  are 
placed  by  the  President  through  the  War  Industries  Board  pursuant  to 
the  provisions  of  act  of  June  3,  1916,  section  120  (39  Stat.  213),  for  the 
entire  output  of  products  of  several  manufactories  and  such  products 
were  to  be  delivered  upon  such  terms  and  conditions  as  the  War  Indus- 
tries Board  might  fix,  and  such  orders  are  later  canceled,  the  Govern- 
ment is  o})ligated  to  pay  for  such  products  the  price  fixed  by  the  War 
Department  Board  of  Appraisers.     (Acetate  of  Lime  C;ases,  p.  200.) 

WAR  DEPARTMENT  BOARD  OF  CONTRACT  ADJUSTMENT: 

Cross  references:  Act  of  March  2,  1919;  Board  of  Contract  Adjust- 
ment; Contract  Adjustment,  Board  of.  Jurisdiction. 

War  Department  Board  of  Contract  Adjustment,  Jurisdiction. — General 
Order  No.  103  constituting  the  War  Department  Board  of  Contract  Ad- 
justment and  defining  its  duties  not  being  a  statutory  provision  must 
be  construed  with  the  limitations  applicable  to  the  iwwers  of  the  Secre- 
tary of  War  to  adjust  and  settle  disputes  and  claims  against  the  War 
Department.  Therefore  the  W^ar  Department  Board  of  (Contract  Adjust- 
ment has  no  authority  to  adjust  and  settle  a  claim  for  unliquidated 
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WAR  DEPARTMENT  BOARD  OF  CONTRACT  AD JUSTMENT—Continued, 
damages  arising  out  of  a  breach  of  a  written  contract  executed  ac- 
cording to  law.     (Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

Wab  Depabtment  Boabd  of  Contract  Ajwustment,  JuBisDicnON. — ^The 
War  Department  Board  of  Contract  Adjustment  is  not  the  proper  de- 
partment of  the  Government  to  determine  the  question  as  to  whether  an 
applicant  has  a  patentable  right  in  an  alleged  invention  or  not,  and 
aside  from  any  question  as  to  the  Jurisdiction  of  the  Board  a  claimant 
in  a  proceeding  before  it  for  compensation  can  not  rely  upon  an  implied 
agreement  under  the  terms  of  the  act  of  March  2  unless  he  has  estab- 
lished a  property  right  in  his  alleged  invention.  Before  he  would  be 
entitled  to  any  remuneration,  either  under  the  statutes  or  under  an 
implied  agreement,  he  must  establish  his  property  right  in  the  proper 
forum.  Having  failed  in  this  the  petitioner  is  entitled  to  no  relief. 
(Carl  Godfrey  Allgrunn,  Case  No.  353,  p.  135.) 

War  Department  Board  of  Ck>NTRACT  Adjustment,  Jxtrisdiction. — ^Thls 
Board  has  no  Jurisdiction  In  the  matter  of  the  claim  of  discrimination. 
(Marion  Institute,  Case  No.  27,  p.  139.) 

War  Department  Board  of  Contract  Adjustment,  Jurisdiction. — ^The 
War  Department  Qoard  of  Contract  Adjustment  has  no  authority  to 
assert  a  claim  against  a  contractor  resulting  from  a  breach  of  contract 
(Dewey  Bros.  Co.,  Case  No.  14,  p.  38.) 

War  Department  Board  of  Contract  Adjustment,  Jurisdiction. — This 
Board  has  no  Jurisdiction  to  allow  a  claim  arising  out' of  a  contract  exe- 
cuted by  an  officer  acting  without  the  scope  of  his  authority  and  in  violation 
of  the  orders  of  his  superior  officer&  Under  such  circumstances  the 
officer  is  not  acting  under  the  authority,  direction,  or  instruction  of  the 
Secretary  of  War  within  the  meaning  of  the  act  approved  March  2  en- 
titled **  An  act  to  provide  relief  in  cases  of  contracts  connected  with  the 
prosecution  of  the  war,  and  for  other  purposes."  (A.  C.  Torbert,  Case 
No.  262,  p.  53.) 

War  Dkpaktment  Board  of  ('ontract  AD.jrsTNfKNT,  Jurisdiction. — In  a 
claim  arising  under  the  act  of  March  2,  1919,  the  War  Depjirtnient  Board 
of  Contract  Adjustment  has  no  power  to  jn*ant  relief  to  a  claimant  for 
obligations  hastily  ineurrnl  In  anticipation  of  performance  of  a  Govern- 
ment contract  which  it  believed  existed,  but  did  not  in  fact  exist.  (Oliver 
Iron  &  Steel  Co.,  Case  No.  rh\  p.  179.) 

War  Department  Board  of  (\)Ntba('t  ADji;8TMi'::fT.  JirRismcrioN. — The 
War  Department  Board  of  (Contract  Adjustment  has  no  Jurisdiction  of 
a  matter  arising  out  of  a  contract  which  is  not  by  its  terms  binding  upon 
the  (Jovernment.     (Smith,  Kline  &  French,  Case  No.  3,  p.  8.) 

War  Dkpartment  Board  of  Contract  Ad.fi:stment,  JimisDicriON. — ^The 
War  Department  Board  of  ('ontract  Adjustment  has  Jurisdiction  under 
General  Order  No.  103  over  claims,  doubts,  and  disputes  which  may 
arise  under  any  ciwitnut  ma<le  by  the  War  Department.  (L.  H.  (filmer 
Co.,  Case  No.  430,  i>.  189.) 

War  /Jepartmknt  Board  of  Contract  Adji-htment,  Jurisdiction. — ^An 
oral  ajfreemeiit  of  accord  and  sjitisfaction  Is  subject  to  adjustment  by 
the  War  r)ei)artinent  Board  of  Contract  Adjustment.  (.Joseph  Fried- 
man, Case  No.  19o,  p.  182.) 

WAR  INDUSTRIES  BOARD. 

Cross  references:  ('ompulkorv  Ordkrh:  Fixed  Price;  Price  Fixing  Com- 
mittee; Prick  Subject  to  Revision;  Tentative  Price;  War  Depart- 
ment Board  of  Appraisers. 
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WAR  INDUSTRIES  BOARD--ConUnued. 

War  Industries  Board,  Price  Fixing  Committee. — A  contract  between  the 
Government  and  a  manufacturer  for  the  immediate  delivery  of  gal- 
vanlzed-steel  slieets  at  a  price  of  $8.30  per  100  i)ounds,  qualified  by  a 
provision  "The  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  bcnly,"  renders  the  stipulated  price 
merely  tentative  and  subject  to  revision  either  before  or  after  delivery 
of  the  goods.     (The  Canton  Sheet  Steel  Co.,  Case  No.  17.  p.  72.) 

See  Acetate  Lime  Cases  (p.  200.) 

See  Act  of  March  2  (Peerless  Insulated  Wire  Co.,  Case  No.  479,  p.  SSO.) 

War  Industries  Board.  EytT^rT  of  Price  Fixed  by  the  War  Industries 
Board  of  the  Council  of  National  Defense  or  by  the  President. — 
When  a  contract  provides  for  the  manufacture  of  material  for  the  Army 
at  a  fixed  price  and  contains  no  provision  for  any  price  modification, 
the  action  by  the  Price  Fixing  Committee  of  the  War  Industries  Board 
announced  subsequent  to  the  completion  of  delivery  of  the  material 
under  the  contract,  fixing  the  price  of  the  material  for  the  year  during 
which  the  contract  was  made  and  performance  completed,  can  not  in- 
crease or  decrease  the  amount  to  which  the  contractor  is  entitled,  above 
or  below  the  price  fixed  in  the  contract.  (Braddock  Manufacturing  Co., 
Case  No.  424,  p.  232. ) 

War  Industries  Board.  Powers  of. — Where  compulsory  orders  are  placed 
by  the  President  through  the  War  Industrie*?  Board  pursuant  to  the 
provision  of  act  of  June  3,  1916.  section  120  (39  Stat.,  213),  for  the 
entire  output  of  products  of  several  manufactories  and  such  products 
were  to  be  delivered  upon  such  terms  and  conditions  as  the  War  Indus- 
tries Board  might  fix.  and  such  orders  are  later  canceled,  the  Govern- 
ment Is  obllgateil  to  pay  for  such  products  the  prices  fixed  by  the  War 
Department  Board  of  Appraisers.  (Acetate  of  Lime  Cases,  p.  200.) 
WITHDRAWAL  OF  OFFER. 

Withdrawal  of  Off>»  Before  Acceptance. — A  valid  order  which  is  can- 
celed before  it  is  accepte<l  creates  no  legal  liability.     (The  Symington- 
Anderson  Co..  Case  No.  28,  p.  97.) 
WORDS  AND  PHRASES. 

Cros^  references:  Fixed  Price;  War  Indtstriks  Board;  Price  Fixing 
Committee;  I*ri('k  Sib.ikct  to  Rkvision  ;  Revision  by  F'edekal  Tdade 
Commission. 

Words  and  Phrases,  "  Immediate  Delivery." — ^^Under  a  contract  providing 
for  "  Immediate  delivery  "  deliverj'^  may  be  made  on  the  date  of  accep- 
tance of  the  contract.     (The  Canton  Sheet  Steel  Co.,  Case  No.  17,  p.  72.) 

See  Amendment;  Addition  (Kuenz  Radiator  Co.,  Ca.se  No.  518,  p.  842.) 

Words  and  Phrases,  "  Immediate  Delivery." — Under  a  contract  pro- 
viding for  "  immediate  delivery ''  delivery  may  be  made  on  the  date 
of  acceptance  of  the  contract.  (The  Canton  Sheet  Steel  Co.,  Case  No.  17, 
p.  72.) 

Words  and  Phrases — "Revision  by  Federal  Trade  Commission,"  Mean- 
ing OF,  With  Reference  to  Stipulated  Price — Revision  by  Federal 
Trade  Commission,  What  Constitutes. — The  term  **  the  above  prices  are 
subject  to  revision  by  the  Federal  Trade  Commission  or  other  Govern- 
ment body  "  used  in  a  contract  for  the  manufacture  of  corrugated  steel- 
sheets  contemplates  an  equitable  adjustment  or  revision.  The  word 
"  revision  "  was  used  so  that  the  price  to  be  paid  for  the  material  could 
be  increased  or  decreased  accordingly  as  the  raw  material  actually  used 
in  the  manufacture  of  the  steel  sheets  cost  the  manufacturer  less  or  more 
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WORDS  AND  PHRASES— Continued. 

than  the  cost  figure  originally  used  in  establishing  the  price  fixed  in  the 
contract.  Therefore,  where  the  claimant  purchased  materials  with  which 
to  perform  his  contract  at  the  market  price  prior  to  the  date  the  price  of 
steel  was  reduced  by  order  of  the  President,  which  material  Is  actually 
used  in  the  manufacture  of  the  goods  ordered,  the  action  of  the  Presi- 
dent was  not  such  a  revision  as  was  contemplated  by  the  above  term  of 
the  contract.  In  the  absence  of  a  revision  as  so  contemplated,  the  claim- 
ant is  entitled  to  be  paid  a  sum  equal  to  the  difference  between  the  price 
fixed  in  the  contract  and  such  moneys  as  have  been  paid  to  it  on  account 
of  the  material  delivered  and  accepted.  (Nevvi)ort  Rolling  Mill  Co.,  Case 
No.  497,  p.  649.) 
Words  and  Phrases — "  Revision  by  Federal  Trade  Commission,"  Mean- 
ing OF,  With  Reference  to  Stipulated  Price — Revision  by  Federal 
Trade  Commission,  What  Constittttes. — ^The  term  "  the  above  prices  are 
subject  to  revision  by  the  Federal  Trade  Commission  or  other  Government 
body  "  used  in  a  contract  for  the  manufacture  of  x!orrugated  steel  sheets 
contemplates  an  equitable  adjustment  or  revision.  The  word  '*  revision  " 
was  used  so  that  the  price  to  be  paid  for  the  material  could  be  increased 
or  decreased  accordingly  as  the  raw  material  actually  used  in  the  manu- 
facture of  the  steel  sheets  cost  the  manufacturer  less  or  more  than  the 
cost  figure  originally  used  in  establishing  the  price  fixed  in  the  contract. 
Therefore,  where  the  claimant  purchased  materials  with  which  to  per- 
form his  contract  at  the  market  price  prior  to  the  date  the  price  of  steel 
was  reduced  by  order  of  the  President,  which  material  is  actually  used 
in  the  manufacture  of  the  goods  ordered,  the  action  of  the  President  was 
not  such  a  revision  as  was  contemplated  by  the  above  term  of  the  con- 
tract. In  the  absence  of  a  revision  as  so  contemplated,  the  claimant  is 
entitled  to  be  paid  a  sum  equal  to  the  difference  between  the  price  fixed 
in  the  contract  and  such  moneys  as  have  been  paid  to  it  on  account  of  the 
material  delivered  and  accepted.  (Ajwllo  Steel  Co..  Case  No.  352,  p.  644.) 
Words  and  Phrases  "  Revision  by  the  Federal  Trade  Commission." — 
Where  it  appears  that  prior  to  the  date  of  the  contract  in  question  the 
Federal  Trade  Commission  was  engaged  in  gathering  data  and  making 
investigations  dealing  with  the  cost  of  production  of  steel  and  other 
products,  and  that  since  the  date  of  the  contract  as  a  result  of  confer- 
ences held  by  the  representatives  of  the  Government  and  the  Commit- 
tee of  the  American  Wire  and  Steel  Industries,  and  as  a  result  of  the 
work  of  the  Federal  Trade  Commission,  the  War  Industries  Board  by 
agreement  with  the  principal  industries  of  the  United  States  fixed  the 
price  on  steel  articles,  including  the  steel  contemplated  by  the  above 
contract,  such  action  constitutes  a  revision  of  the  tentative  price  agreed 
on  in  the  contract  above  mentioned  within  the  meaning  of  the  provision : 
"The  above  prices  are  subject  to  revision  by  the  Federal  Trade  Com- 
mission or  other  Government  body."  (The  Canton  Sheet  Steel  Co.,  Case 
No.  17,  p.  72.) 

Z. 

ZONE  BOARD. 

Cross  references:  Ciatms  Board;  Interest. 

Zone  Board. — In  determinijig  whether  a  contractor  is  entitled  to  interest 
or  not  the  zone  board  should  be  guided  by  the  resolution  adopted  by  the 
War  Department  Claims  Board,  January  21,  1919.  (Bibb  Manufactur- 
ing Co.,  Cases  Nos.  40  and  41,  p.  90.) 
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